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Addenda and Corrigenda (1) 

Addenda 1 and 2 contain decisions that were printed while the book 
was in the Press, cases published up to June, 1963 have been included in the 
book, cases published up to April, 1964 have been included in Addenda No. 2. 

* t * 

Section Page Line 


XXI under Line 30 
statement from top. 
of Repeals 
and Amend- 
ments. 

Line 7 
from end. 

I 4 Add after 

line 6 
from the 
top. 
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Section 93.A for “Substituted, Act I of 
1951, Section 9“ read “omitted by 
Act 26 of 1958”. 


Section 105A for “Inserted, Act XVIII 
of 1923, Section 14” read “Inserted, 
Act 26,of 1958. 

Extent. — The Criminal Procedure 
Code shall come into force on 1-10- 
1963 throughout the Goa Union 
Territory in virtue of Goa, Daman 
and Diu (Laws) Regulation, 1962 
(Reg. 12 of 1962), Goa Gaz. 
22-8-1962. Series 1, No. 33, p. 259. 

Extent. — The Code of Cr. Procedure 
(Behar Amendment) Act, 1948 as 
extended to Ajmer (Raj Act 31 of 
1948) repealed by Rajasthan Laws 
Repealing and Amending Act — Raj 
Gaz. 15-12-1962, Pt. 4 (ka) Ext. 
P. 22) — P. 487 — S. 161 was amended 
in its application to Kerala State 
by Act 27 of 1962 vide Kerala Gaz. 
31-12-1962. 

Andhra Pradesh 

The Criminal Procedure Code by 
virtue of S. 172 (3) of Andhra 
Pradesh Panchayat Act, 1964 (A. P. 
Act 2 of 1964) and save as otherwise 
provided in that Act or the Rules 
made thereunder, is not to apply to 
the proceedings of a Nayaya Pancha- 
yat established under that Act — 
A. P. Gazette, Extraordinary, Pt. 
IV— B, dated 18-1-1964, p. 1. 

Pondichery 

The Criminal Procedure Code extend- 
ed to and shall come into force from 
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Section 


Line 

in the said Territory on 1-10-1963 

subject to modification in First 
Schedule in virtue of Pondichery 
(Laws) Regulation, 1963 (Reg. 7 
of 1963)— Gaz. of India, 18-7-1963 
Part II, S. 1, Ext., p. 259. 

Union Territories (Goa, Daman 
and Diu) 

Code of Criminal Procedure, 1898, 
S' b8 — Notified that all the present 
officials de Dcligencies shall be the 
proper officers of respective Courts 
under which they are at present 
working to serve the summons on 
the persons against whom they 
are issued by such Courts — Goa 
Govt. Gaz. 28-11-1963, Series 1, 
No. 47, p. 411. 

Exercise of powers under — Powers 
under Ss. 19, 29-B, proviso to 88-6 
(c), 106, 170, 186, 190, 206, 249, 
260, 349, 380, 435, 437, 438, 

488, 528, 561, 562 and 565 of the 

said Code shall not be exercised 
by Executive Magistrates, in virtue 
of Cl. 7 of Goa, Daman and Diu 
(Seperatiou of Judicial and Execu- 
tive Functions) Order, 1963— Goa 
Govt. Gaz. 28-12-1963, Series No. I, 
No. 47, p. 411. 

Exercise of powers under — Powers 
under Ss. 107 to 110, 133, 143 to 147 
and 524 shall be exercised only by 
Executive Magistrates in virtue of 
Cl. 8 of Goa, Daman and Diu 
(Separation of Judicial and Execu- 
tive Functions) Order, 1963— Goa 
Govt. Gaz. 26-12-1963, Series 1, 
No. 4. 

Goa, Daman and Diu (Administra- 
tion) Removal of Difficulties Order, 
1962 — Clauses 2 and 3 — Directed 
that persons appointed as Magis- 
trates of First Class and Public 
Prosecutors respectively by the 
Order published in Goa Govt. Gaz. 
1-11-1963 Supp. Series II, No. 44, 
shall exercise the same Jurisdiction 
and functions as they were exercis- 
ing before 1-11-1963, the day on 



Section 


addenda and corrigenda (1) 



Page Line 



12 (2) 50 


32 82 

40 95 

87 153 


144 (4) 365 


Footnote 18. 
Line 1 1 
from end. 


Line 8 
from end. 


Line 9 
from the 
end. 


Footnote 69. 


Line 5 
from the 
end. 


Line 9 
from the 
end. 


which Indian Penal Code, 1860 
and Criminal Procedure Code, 1898 
came into force within the Union 
Territory in respect of criminal 
offences committed before the said 
date — Goa Govt. Gaz. 28-11-1963, 
Series 1, No. 47, p. 411. 

Read 18 CWN 1021 for 18 \VN 102. 

There is no bar to the Criminal Court 
to entertain complaint against 
employer for an alleged contraven- 
tion of S. 72 of Employees State 
Insurance Act®®*'^ — JV. G. Mills v. 
E. S. /. Corporation, A 1961 A. P. 
338. 

Where proceedings under S. 145 were 
drawn up in respect of lands situat- 
ed in another sub-division of the 
same District //rW, jurisdiction is not 
limited under S. 12 (2)®*“ — Peri 

Char an Singh v. Hemar Sin^h, A 1961 
P. 94 ; Chenappa, A 1960 Mys. 248. 

It is highly undesirable that where the 
longest term of imprisonment is 
awarded to an accused person, the 
punishment shall be supplemented 
by a sentence of fine^®** — Babulal, 
A 1960 A 223 ; See Banshi Singhy A 
1960 N P. 105. 

Read Bakshi Ram “A 1938 A 102” for 
“A 1938 102”. 

Note 97 Add — the words ‘The onus to 
show that he had no’ before the 
words “purpose of avoiding e.xecu- 
tions” .... lies on the accused®’ — 
Jagadeothan, A 1948 L 151. 

An Additional District Magistrate is 
competent to grant permission under 
S. 3 of the U. P. Temporary Control 
of Rent and Eviction Act (3 of 
1947) without special authority of 
the District Magistrate — Central 
Talkies Ltd., Cawnpur v. Duloka 
Prasad, A 1961 S. C. 606. 

S. 144 (4) allows an ad interim stay of 
the Order although no appeal is 
provided for®^ — Babulal Perata v. 
State of Maharashtra, A 1961 S. C. 
884. 
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Section 


144 (6) 


Page 


367 


Line 

Line 10 
from the 
top. 


145 


417 


Line 10 
from the 
end. 


146 


434 


L. 4 from the 
top. 


146 

435 

Footnote 



64. 

147 

447 

L. 14 from 



the end. 

147 

452 

L. 3 from the 


top. 


155 476 Line 11 from 

the end. 


155 476 Footnote 86 


A 


Magistrate has no jurisdiction to 
promulgate an order under this 
section exceeding two months®^'^ — 
iiri Ram Gaur v. The City Alagistrat*^ 
A 1960 A 397; {I960) Cr. L. J. 
865 (2). 


Date of preliminary order does not 
relate back to the date of publica- 
tion®^'* — A. Venkata Ramioh v. 
C. Sitaramiahy A 1961 A P 208 
(F B). 

In case of an ex parte order by the Civil 
Court, Order 9, Rule 13, Civil P. C. 
applies, Criminal Court must await 
the finding on such application®** 
j\arain Ganjhee v. Panehu Ganghamy 
A 1960 P. 519; Shivagaminton v. 
jXataraJa, A 1961 M 384, 

Read “A 1957 Mys 43” for A 1857 
Mys 43.” 

Where the entire proceeding under S, 
145 'vas in respect of temple latid in- 
cluding income of oOerings made to 
a deity and reference was made to the 
Civil Court under S. 146, that 
It was not open to the party after 
the earlier order was passed to ini- 
tiate another proceeding under 
S. I475»a — Ambika Panday v. Gokul 
Panday, A 1960 P 109. 

The procedure applicable to a proceed- 
ing under S. 145 whereby parties 
are to be asked to produce aflidavits 
of witnesses is not applicable to a 
proceeding under S. 147 where a 
Magistrate must receive all such 
evidence as may be produced by the 
parties ®®*- — Sharda Prasad v, ‘Satya 
jXarain, A 1961 P 410. 

Where the case involved cognizable 
and non-cognizable offences, S. 155 
(2) is not attracted, the procedure 
under S. 207A is inappropriate®®* 
— Vedlamddi, A 1961 A. P. 448. 

Read Shyatnial Sarnia, A 1949 A 483 F. 

B. for A 1 949 A 227 ; Mahindar Singh, 

A 1963 Raj 48. 
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Section 

Page 

Line 

156 

479 

Footnote 2. 

162 

499 

Line 10 from 


the top. 


162 

502 

Footnote 77. 

162 

506 

Footnote 18. 


507 

Footnote 27. 

164 

515 

Line 13 from 
the top. 

164 

516 

4 

Line 13 
from end 

164 

522 

Foot- 
note 55. 

167 

542 

L, 5 

from end. 

181 (2) 

581 

L. 6. 

from the 


top. 


Read Mainaben^ A 1962 B 202 for “60A 
1962 B 202^\ 

Wliere the statement to the Investi- 
gating oflicer was signed by the per- 
son making the statement, such 
statement is not inadmissible^*^ — 
Chinnaj ILR 1960, 10 Raj 92! ; A 
1961 Kaj 35. 

Add to footnote 77, followed in Samuel^ 
A 1961 Ker 99 F. B, 

Read A 1954 C 305(326) for A 1954 
G 303(306) before 62 OWN 717. 

A Judicial Magistrate and not an 
Executive Magistrate. 

A statement recorded in derogation of 
S. 164 is not admissible under S. 9, 
Evidence Act and the object of S. 
164 shall be defeated ®^*'* — Deep Chand 
V. State of Rajasthan, A 1961 S. C. 
152, 

A Judicial Magistrate and not an 
Executive Magistrate can record the 
confession *^“ — Abdul Samad, A 1959 
Ker 46. 

Read Bela A/fy'Ai— before A 1951 Or 73. 

Read “Detention” for “Description” 
before the words “by police”. 

Where the Trustee who had head 
olhee in Bombay sent money to the 
accused managing temple in Rajas- 
than ' and embezzled money in 
Rajasthan, held, the Bombay Court 
had no jurisdiction to proceed with 
the complaint — Gulab Chand, A 1962 
B 78 yjhcrc Jivanand Sauchand A 1930 
B 490 and Gonanda Dhone v. Santi 
Prakash piandy, A 1925 C 613 

referred to. 


196A (2) 654 L. 22 Read S. 196A (2) for S. 195 (2). The 

from end. Supreme Court in the State of Andhra 

Pradesh v. Subhiah^'^^ A 1961 S. C. 
1241 did not consider whether in a 
case of conspiracy to cheat Govern- 
ment sanction was necessary for 
offences under Ss. 466 and 467, I. P. 
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Section 


198 


I98B 3 (A) 
199 
202 
209 
239 

247 

247 


250 


251A (9) 




Page 


671 


674 

679 

701 

738 

849 

873 

874 


890 


904 


Line 


Line 2 
from the 
top. 


Foot- 
note 82. 

L. 13 
from end. 

Foot- 
note 53. 


C. as the case went back and it was 
time for the Government to consider 
whether it would accord sanction. 


Add to footnote 77 ; Abdul Rahman v. 
ilaji Ahmad, A 1961 S. C. 82 where 
held that the provisions ofS. 198 are 
mandatory, order of acquittal is bad 
as the Presidency Afagistraie 

'r'on"! ' *he charge under S. 

oOO, I. P. C. in violation of S. 198. 


Add. In re 
318. 


V. Sampath, A 1961 M 


Head "‘Coercing wife” for 
Convicting wife”. 

Read A 1924 p. 138 for A 1924/138. 


L. 16 
from end. 

L. 10 
from end. 


L. 6 from 
the top. 


L. 8 from 
the top. 


L. 15 from 
the top. 


L. 7 from 
the top. 


Read “reasonable degree” 
“reasonable decree”. 



In note no. 19 omit “Sedition” before 
tlie words “A deposition in one 
transaction, .proper case”®h 


A I I 


iwagisiraie cannot wait mdehniic- 
ly till the closing hours of the Court 
before an order can be passed*^*— 
Gurdial Singh, A 1961 Punj 77; 
(1961) Cr. L. J. 305. 


Where the complaint is filed bv the 
Assistant Commercial Ofheer, held, it 

was he who was the complainant 
and the whole Railway Administra- 
tion could not be treated as the 

complainant'^^— 6*. G. Dubey, A 1961 
A A 17. 


A finding that the accusation was false 

oi frivolous is necessary®®'^ — Ram^ 

sagar Singh v. Chandrika Sinuh, A 1961 
p. 364. ' 


A 1961 Mys 198 where held that 
the accused has the right to apply 
at the stage for process for compel- 
ing production of documents under 
bection 94. He need not wait till 

tjpon his defence under 

S. 25JA (9). 
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Section Line 


256 

923 

4 from 
end. 

258 

929 

Footnote 

98. 

269 

« 

« ♦ 

951 

Add to 1st 
line. 

271 

955 

L. 14 from 

the top. 

271 

955 

Footnote 

25. 

Footnote 25. 

274 

959 

L. 14 from 
the end. 

278 (8) 

967 

Footnote 

88. 

287 

976 

L. 3 from 
end. 

293 

991 

Footnote 68 

294 

993 

L. 16 from 
the top. 

297 

1000 

L. 4 from 
the top. 

297 

1005 

L. 16 from 


the end. 


“Any remaining witnesses’* do not 
mean fresh witnesses named in the 
list filed under S. 252 (2). Witnes- 
ses given up by the complainant 
cannot be summoned under S. 256®*^ 
— Mst. Sulkhi V. Mohan Lai, 

A 1961 M. P. 47. 

Read Nathuram v, Pannalal A 1961 
Ass 97 for A 1960 Ass 97. 

City Sessions Court Act 20 of 1953 
amended by W. B. Criminal Law 
Amendment Act, 1956. 

Committing Magistrate has no power 
to record the plea of the accused. 
Conviction cannot be based on such 
plea — In re Gulappa, A 1961 Mys 71. 

Add after 7 WR (Cr) 39 ; Hambajan 
Chayavina, 1957 Cr. L, J. 144. 

Add : In re Pachimathu Pandithanf 
A 1958 M 325 ; Ramswamy, 1955 — 1 
M L J 63. 

Read “Sessions Judge” for “District 
Magistrate”. 

Add Michnel, A 1960 M. P. 118 where 
held. 

Where statement of the accused before 
the Committing Court was not 
brought on record before the Ses- 
sions Judge, the statement could not 
be used against him^®* — In re Gulap- 
pa, A 1961 Mys 71. 

Read Abdul Gafur before A 1952 B 335. 

A person who is a signatory to inquest 
report is a biased and partial mem- 
ber of the jury and is disqualified 
from attending as a juror”® — 
(1961), Sankar Kumar Dutt, 67 CWN 
22 where retrial was directed. 

Reference to only part of hand note of 
the Supreme Court without refer- 
ring to the context amounts to mis- 
direction^^. Wasu Pillai, — A 1961 
A 114. 

The evidence of the approver has to 
be corroborated in material parti- 
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Section 

Paoe 

Line 

297 

1016 

Footnote 

20. 

297 

1018 

L. 18 from 

the lop. 

297 

1021 

L. 7 from 
the top. 

306 

1035 

L* 4 from 
the end. 

307 

1042 

Footnote 44. 

307 

1044 

L. 22 from 
the top. 

337 

1068 

F- 9 from 
the end. 

339 

4 

1077 

L. 15 from 
the end. 

339 

1077 

Footnote 9. 

340 

1082 

Footnote 52. 

342 

1091 

Footnote 25. 

342 

1091 

Footnote 27. 


cular with regard to the participa- 
tion of the accused concerned. 

In re Chinna Sami^ A 1960 M 462. 


mne 


for 41 CWN 68 P. C. 




< JOiSlWi J 




Pr. \ 1 vjicjuiy o. ot 

I enai Code amounted to a erave 

inisdirectioi.^^»_/^. 

Aarayan, A 1961 C. 436. 

Read S. 167, Evidence Act for S. 147, 


Read in Note 5— The words “unless 
ne proceeds in accordance with the 
provisions of S. 562” for “The 
words in Italics are new”. 

R^d ^^Ananda, 21 CWN 435” for 121 
CWN 435. 


Read “as” for “is”. 


A pardon can only be ordered under 
sub-section (1) with respect to the 
thiee categories of offences men- 
tioned therein«a_//,>a/a/ Girdharilal 
Kothari, (1960) S. C. J. 349. 

Read^ “Certificate of” for “Certificate 
to before the Public Prosecutor. 

Read Sashi Rajbanshi, 42 C 856 for 42 L 
856. 

Read “Legal Remembrancer Manual, 
State of West Bengal, Chapter XI, 
p. 108 rule No. 1” for circular No. 

hdd: Maniappan, A 1961 S. C. 175 
where held that even if there was 
any defect in the examination of 
the accused under S. 342 the defence 
anmunted merely to an irregularity 
and did not call for interference 
especially when no complaint on 
mis ground was raised before the 
High Court — Alaniappan v. State of 
Madras, A 1961 S. C. 175. 

Add : Kaki Bejonji v. State of Bombay, 

A 1961 S. C. 967 where held that 
the failure of the Magistrate to put 
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Section Line 


/ 

342 1092 L. 4 from 

the end. 


342 1096 L. 10 from 

the end. 


345 1121 L. 7 from 

the top. 


350 1134 Foot note 61. 


350 

1135 

Footnote 75. 



Footnote 74. 

350 

1137 

L. 5 from the 



top. 

354 

1143 

¥ • 

Footnote 48. 

354 

1154 

L. 10 from 


■ 

• , 

4 \ 

the end. 


* ) 

! 

366 

1104 

L. 5 from the 

•li 

4 1 • • 

top. 


tf 1 


to the accused any specific questions 
under S. 342 to explain various 
articles found in the premises occu- 
pied by him cannot be said to have 
caused any prejudice to him. 

The Madras High Court in a later 
case has held that S. 342 applies to a 
summons case but the mandatory 
part is not applicable."*®^ — 

ILR (1960) M 424 : A 1961 M. 354. 

Opportunity to explain only incrimi- 
nating evidence should be given to 
the accused®®^ — h'anchera Sada^ A 1961 
GuJ 20. 

Composition of offences under S. 337, 
I. P. C. does not involve an acquittal 
of the accused under S. 279, l.P.C.^*** 

• — Kanial h'ar v. Javarkar^ A 1960 
B 269. 

Add to footnote 61 ; In re Ganesha Pillai, 
A 1961 M 342 where held, the right 

of getting witnesses examined de novo 
which was originally granted by 
S. 350 has been taken away by the 
amendment in 1953. The discretion 
of examination of witnesses is now 
vested in the Magistrate to whom 
the case is transferred. 

Add K. V. Sethurams before A 1960 A P 
151. 

Add A 1947 p. 428 followed in Sorrat 
Singh, A 1960 A P 302. 

Add “After amendment of the Code 
in 1955 accused persons cannot 
claim a de novo trial.” 

Read Abdul Gajfur v. Govind Prasad'' 
before A 1928 R 284. 

S. 362 (2-A) is a special provision 
which overrides the general provi- 
sions contained in S. 364(1) — Madan 
Lai, A 1961 C 240. 

A judgment written by a Magistrate 
can be pronounced by his successor’®** 
— Pasusram v. Laxminraya, A 1961 

M P 8. 
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Section 

Page 

Line 

367 

1167 

L. 3 from the 
end. 

367 

1168 

L. 23 from 
the top. 

367 

1170 

L. 10 from 
the end. 

367 

1172 

Footnote 56. 

367 

1173 

Footnote 57. 

367 

1173 

Footnote 58. 

367 

1173 

Footnote 63. 

367 (5) 

1175 

L. 8 from 
the top. 

367 

1175 

L. 1 1 from 
the top. 

371 

1181 

L. 9 from 
the end. 

374 

1183 

1 

L. 7 from 
the end. 

374 

1186 

L. 25 from 
the top. 

386 

1199 

Footnote 12. 

399 

1207 

L. 21 from 
the end. 

401 

1211 

Add after 
line 20 
from 
the 
top. 

401 

1212 

L. 9 from 
the end. 


Read “Court of Re\ ision” for “Court 
of Rivision”. 

Trial Court is to keep a record of ques- 
tions put to it by witnesses**** — 
Govind Aather^ A 1961 Guj 11. 

It is not open to Courts of Law to 
assuine tliat certain facts exist wliich 
were not spoken to or relied on 
either by the prosecution or by the 
defence — Viswanat/ian, A I960 p. 96. 

Read ‘/n re Algappa' beft)re A 1960 Mys 
294. 

Add after 23 CWN 833 ; See Rain, A 
1961 Mys 74. 

Read Etwa Oraon before A 1961 

p. 355. 

Add ; Kedarnath Bannerji v. State of West 
Bengal, A 1954 S. C. 660. 

Recording of reasons is not required 
—Majiya Ratna, A 1961 M. P. 10. 

Omit the word “Proviso”. 


Read S. 370 (i) ihv 370 (1) under the 
caption “Revision”. 

Read “guilt” for “fact” before the 
words “or innocence”. 

Where the High Court does not con- 
firm the death sentence the Supreme 
Court can confirm it ®^ — Deoman 

Upadhya, A 1960 S. C. 1 125 : (1960) 
A. L. J. 733. 

Read A (1923) P. 57 for A 1923 p. 57. 

In note 1 add after “proviso ofS. 

317” the words “of the Code of 
1872.” 

(3) Orissa. — Rules for release of 
prisoners on parole — Amendment — 
In the said rules, in Schedule A, 
From II added — Orissa gazette, 
dated 20-12-1963, Pt. Ill, p. 2155. 

Transportation of life means the whole 
of the remaining period of accused’s 
natural life, hence remission under 
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Section 

Page 

Line 

403 

1222 

Foot- 
note 19. 

403 

1229 

Foot- 
note 85. 

404 

1230 

Add after 
last line. 


404 1231 Add after 

note 6, L. 1 1 
from the end. 


Prison Act rules is of no help to hinlj 
of course the appropriate Govern- 
ment under S. 401, Cr. P. C. can 
remit the sentence^®^ — Gopal Vitiayak 
Godse V. ihe Stale of Maharashtra, A 

1961 S. G. 600 : 63 Bom. L. R. S. C. 
517. 

Read Gokul Chandra Dwaraka Das, 52 
CVVN 325 : A 1948 P. C. 82 for 52 
CWN. 

Add : R. .V. Ghosh, A 1956 C. 247. 

Article 132 — To the High Court for a 
Certificate of fitness to appeal to the 
Supreme Court under Cl. (1) of 
article 132, article 133 or sub-clause 
(c) of clause (!) of article 134 of 
the Constitution. 

— Sixty days — The date of the 

decree, order or sentence. 

Article 133 — To the Supreme Court 
for Special Leave to appeal. 

(a) in a case involving death sentence 
— Sixty days — I’he date of the judg- 
ment, final order or sentence. 

(b) in a case where leave to appeal 
was refused by the High Court, 

— Sixty days — The date of the order of 
refusal. 

(c) in any other case. 

— Ninety days — The date of the judg- 
ment or order. 

Article 114— -of Limitation Act 36 of 
1963 — Appeal from an order of 
acquittal. 

(a) under sub-section (1) or sub- 
section (2) of S. 417. 

Ninety days -The date of the order 

appealed from. 

(b) under sub-section (3) of Section 
417 of that Code. 

— Thirty days — The date of the grant 
of Special leave. 

Article 115 — under the Code of Cr, P. 
Code. 




Page 



CODE OF CRIMINAL PROCEDURE, 1898 


Section 


Line 


4I1A 

1243 

L. 16-19 

from the end 

413 

1248 

L. 2 from 
the top. 

413 

1248 

L. 2 from 
the top. 

417(3) (4) 
Limitation 

1256 

Add after 
L. 1 5 from 


the top. 


(a) from a scnteiico of death passed by 
a Court of Sessions or by a High 
0)nrt in the exercise of its original 
jurisdiction. 

— 1 hirty days — The date of the sen- 
tence. 

(b) from any other sentence or any 
order not being an order of 
acquittal — 

(i) to the High Court — sixty days — 
The date of the sentence or order. 

(ii) to any other Court — Thirty days — 

1 he date of the sentence or order. 

Omit Bombay Amendment. 

Wlierea Magistrate of the first class 
imposed a sentence of fine less than 
Rs. 50.00 under S. 480, appeal lies to 
the Court of Sesslons"^'^ — Tripat 

Sharmay 195(3 ALT 725 ; A 1960 
A 210. 

S. 413 does not envisage a recurring 
fine of Ks. 2-50 nP per day in addi- 
tion to a fine of Rs. 25 00'"'». 

So far as appeal by the Stale Covern- 
ment against artjuillal is concerned, 
the law ol limitation is the general 
law laid down in the Limitation Act 
(Art. 157 now Article 114 of the 
amended Limitation Act 36 of 1963) 
to which S. 5 would apply by its 
own ibree. But in so far as appeal 
by a private prosecutor is concerned, 
the legislature was astute to 
specifically lay down in S. 471 itself 
that the foundation for such an 
appeal should be laid within 60 days 
from the date of acquittal. In that 
sense, this rule of 60 days bar is a 
special law, S. 5 ol the Limitation 
Act is wholly out of the way, in view 
of S. 29 (2) (b) of the Limitation 
hausliatya Rani v. Gopal Stngh, 

A 1964 S. C. 260 where Anjanabai v. 
Teshawantrao Daulptrasy ILR (1961) B 

135 ; A 1961 B 154 P. B. approved 
and Rajjan Lai, A 1961 A 139 F. B. 
whicli overruled Alohanitd Ibrahim v. 
Copilal, A 1958 A 691 ; Venkata 



AbbENbA AND CORUiOF-NDA (1) 


13 


Section Page Line 


417 1255 r. 24 from 

the top. 

418 1258 L. 15 from 

the end. 

420 1261 Footnote 74. 

422 1264 


Subbarcddi v. D. Pnpireddi, A 1957 A. 
P. 406 ; 1957 Cr. L. J. 923 and In re 
Parchari, A 1958 A. P. 280 ; 1958 Cr. 
L. J. 475 overruled. 

Although the amended Limitation Act 
36 of 1963 which came into force 
from 1st January, 1964 by Article 
1 14 provides that the limitation] for 
appeals by the State against an 
order of acquittal under S, 417 (1) 
or (2) is ninety days from the date 
of order appealed from and that 
under S. 417 (3), thirty days from 
the date of the grant of Special leave 
by the High Court which means 
that the special limitation of sixty 
days provided in S. 417 (4) governs 
appeals under S. 417 (3) and the 
thirty days are the period prescribed 
for liling appeal to the Supreme 
Court. 

The Supremo Court decision reported 
in A 1964 S. C. 260 being based 
upon the Limitation Act prior to the 
amended Limitation Act 36 of 1963 
it is submitted that S. 5 of the 
Limitation Act does apply Sec. and 
S. 29 as amended to cases instituted 
on complaint after 1st January, 
1964. 

High Court will not interfere with an 
order of acquittal where accused was 
harassed in a petty case®^*^ — 

Revachand, A 1961 A 352. 

The particular errors of law should be 
set out in the petition of appeaP^^^ — 
Kapil Deo v. State of Uttar Pradesh^ A 
1958 S. C. 121. 

Read Pratap Singk, A 1961 S. C. 586, 
before Putta Rangan Kalu, In re, 1958 
An. W. R. 456. 

State Amendment — Maharashtra — 

District Magistrate, appointed to be 
the officer to whom notice of appeal 
shall be given under the said section 
— Govt. Notification, Judl. Dept. No. 
1321 D/23-2-1883 Superseded — 

Maha. Gaz. 2-1-1963, Ft. IV— A, 

p. 1. 
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Section 

422 

422 

423 


423 

423 

423 

423 

428 


CODE OF CRIMINAL PROCEDURE, 1898 


Line 


1265 Footnote 21. 


1265 L. 22 from 

the lop. 


1269 L. 25 from 
the lop. 


1269 Footnote 38b. 


1270 L. 4 from 
the top. 


1280 


L. 12 from 
the end. 


Add after 32 Cr, L. J. 1017; ^.C. 

Jodav \. State of Bon bay, A I960 S.C. 

718 where held, that if appeal has 

been admitted on the ground of 

sentence the appellant can insist 

that the appeal should be heard on 
the merits. 

Before an appeal against acquittal can 

be heard against a respondent he 

must be served with notice under 

b. ^22~S(ate v, Viswanath, A 1945 
231* 

Read 90 days limitation for appeal 

against acquittal referred by the 

t-iovernment for six months and by a 

piivate complaint 60 days under 

b. 417 (3) and 60 days for appeal 

Irom conviction before the High 

<-oui t and 30 days before the Ses- 
sions Judge — 

■ Number of articles of Limitation Act 
36 of 1963 being diH'ereni, vide 
Article 115 (b) and (c). 

Alamgir^w State of Behar, before A 1959 
S. C. 436 ; Biswanath Chakravoriy v. 
Hartpada Dhar, A 1959 C 443 ; 1959 
Cr. L. J. 831. 

Appeal admitted cannot be allowed to be 
'vithdrawn'*'^ — Biswanath Chakravorty 
V. Haripada Dhar, A J959 CM43'; 
1959 Cr. L. J. 831. Ghulam Afuham- 
mad, A 1942 L. 296 (F. B.). 

Add S. 407 having been omitted by Act 

26 of 1955 the Legislature should 

have omitted in S. 106 (3) reference 
to S. 407. 


1283 L. 16 from 

the top. 


1294 L. 2 from 

the top. 


\Vhere offence was committed about 5 
years ago and the appeal came to 
the High Court Twenty-seven 
months after trial Judge’s judgment, 
sentence should not be enhanced'***^ 
— AW/> Ali, A 1960 A 103. 

Additional evidence at the stage of 
appeal can be admitted subject to 

M. P. 10. 



ADDENDA AND 

Section Page Line 

431 1298 Footnote 78. 


432 

1299 

Footnote 82. 

432 

1300 

Footnote 88. 

435 

1304 

L. 8 from 



the top. 


435 

1302 

L. 31 from 
the top. 

435 

1304 

Footnote 6. 

435 

1305 

Footnote 13. 

435 

1308 

Footnote 50. 

436 

1320 

Footnote 48. 

436 

1321 

L. 3 from 
the end. 

437 

1325 

L. 21 from 


the end. 


438 1329 Footnote 20. 

Footnote 21. 


CORRIGENDA (1) 15 


Sailendra,—eO CWN 239 ; A 1957 G 
24 overruled in Pranab K. Mitter 
V. State of West Bengal, A 1959 S. G. 
144. 

Add Biswamber Kath before A 1953 
Punj 77. 

See Abdul Rahman v. Mohamed Haji 
Ahmed, A 19G0 S. G. 83. 

A Presidency Magistrate is an inferior 
Criminal Court. High Court may 
revise the order of discharge passed 
by him under Ss. 435 and 439^^ — 
Ramgopal Ganpalrom v. State of 
Bombay, A 1958 S. C. 97 ; Dalmia 
Airways Ltd., A 1951 C 193 (S. B.). 

Add the words ‘’in sub-section (4)” 
before the words “an Executive 
Magistrate.” 

Add : In re Nulla Baligudu, A 1953 M 
801 (F. B.). 

Sukhbir Singh, A 1957 Punj 77 
for Hari Kishan Das, A 1957. 

Read 1957 Cr. L. J. 218 (A. P.) for 
(All). 

Read “32 N 220 (F. B.)” for 32 
N 220. 

Where no reasons are required in the 
order of discharge revision lies — 
L. Narayanaraju v. P. Challen Veddy, 
A 1961 A. P. 117. 

The words “improperly discharged” 
have been used in S. 437 in relation to 
or in the context of the words “case” 
and “matter” and not in connection 
with or in relation to the word 
“offence”®®® — Aphabin, A 1962 Guj 
218 following Nahar Singh, A 1952 
A 251 and dissenting from Sambhu 
Charan Mondal, 60 CWN 708. See In 
re Nalla Baligudu, A 1953 M 801 
(F. B.) j M. Subbra Tudu, A 1955 
A P 87 (F. B.) ; Ram Chandra Babaji 
Gore, A 1935 B 137 — High Court can 
revise commitment on facts and law. 

Read “A 1933 p. 697” for 1933 p. 697. 

Read “A 1948 p. 180” for A 1948 

p. 180. 
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Section 



Line 


439 


1336 


L. 7 from the 
top. 


439 1337 L. 7 from the 

top. 


439 1339 L. 14 from 

the top. 


439 

1339 

L. If) from 
the bottom. 

439 

1339 

L. 3 from 
the end. 

439 

1340 

L. 9 from the 



top. 


439 1340 


L. 1 1 from 
the top. 


Calcutta High Court does not insist 
on this practice of moving the Ses- 
sions Judge before moving the High 

Court under S. 439^^‘^~B/iolanath, 
1953 Cr. L. J. G7(Cal) ; jVarayan 
Swarm v. Egappa, A 1962 M. 443 ; 
Contra Aluniiipal Hoard v. Hhitn 
Singh ^ .\ 1962 A 451, Sami Ratnpa, 
A 1 960 A (i3() ; see Murlidhar Onkar, 
A 1961 B 213 ; 62 Bom L. R. 849. 

Ss. 435 and 439 give the High Court 
aniple powers to interfere with any 
order of discharge or of commit- 
ment under S. 207A, S. 215 cannot 
n fleet its rev'isional powers^^^ — 
llarbans Singh Chohan, A 1960 C 
722 following Panchanan Halav, 63 
CWN 195 ; A 1959 C 207. 

Under Article 131 of the amended 
Limitation Act 36 of 1963,90 days 

limitation has been prescribed for 
Criminal revision. As Limitation Act 
applies, petition praying for exten- 
sion of time under S. 5, Limitation 
Act has to be moved. 

Read -‘not’’ before “tied’* in case 
No. 98. 

Read “State” for “Crown” 


Copies, no afhdavit is necessary'^^* — 
Rajbalav, 40 CWN 1408 followed in 
Sher Ah, 62 CWN 873. 

Where the complainant hied revision 
against the order of acquittal and 
the accused had not objected that 
revision was barred under S. 439(5) 
as complainant had the right of 
appeal under S. 417(3), objection 
cannot be allowed to be raised for 
the hrst time in an appeal before the 
Supreme Court under Art. 136 of the 
Constitution — Alalamraj v. Jalanchand 
Lodha, A 1960 S. C. 744. 

A point of law can be raised for the 
hrst time before the High Court^'^ — 
In re Dewseri Veraju, A 1959 A P 29 
following Sellamathu Padayachi, A 
1954 N 313. 
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Section 

Page 

Line 

439 

1340 

Footnote 9. 

439 

1341 

Footnote 11. 

439 

1341 

Footnote 12. 

439 

1344 

Footnote®®*. 

439 

1345 

Footnote 46. 

439 

1345 

Footnote 49. 

439 

1346 

L. 2 from 
the end. 

439 

1347 

L. 20 from 
the top. 

439 

1347 

L. 19 from 
the end. 

439 

1348 

L. 15 from 
the top. 

439 

1348 

L. 13 from 
the end. 


439 

1349 

Footnote 69. 

439 

1349 

L. 13 from 


the top. 


Add after 2 B. 564 (570) Contra Narani 
Ammal, 1962 MWN S.C. 398; Pranab 
K. Miner, 1959 (1) S. C. R. 63 : A 
1959 S. G. 144. 

Add after 3 I. G. 393 : See Shankar 
Mikhan, A I960 Punj 565. 

Add after 13 Cr. L, J. 710 Contra 
Murlidhar Onkar, A 1961 B 213. 

Add after 1954 Cr. L. J. 1808 ; 

Bachu Lokman, A 1960 Guj 37 ; 
Chimappa Rangayya v. Guntapalli 
Ramayya, A 1960 A. P. 233. 

Add after Ram Prasad, 17 GWN 379 ; 
Kochan Velagudhan, A 1961 Ker 8 
(F. B.) ; Alakhal Senappa, A 1960 
Mys 24. 

Add after 4 Bom L. R. 686 ; Issa 
Yakub, A 1961 Mys. 7. 

This view is no longer tenable. The 
High Court can revise such orders 
under S. 439^*^ — Ramgopal Gonpatram 
V. State of Bombay, A 1958 S. C. 97 ; 
Satya Kinkar Roy v. Nikhil Chandra, 
A 1951 G 101 (F. B.). 

Revision lies against an order under 
the Probation of Offenders Act^®“ — 
Rajeswari Prasad, A 1961 P 19. 

Failure to apply under S. 144 (4) is no 
bar to an application under S. 439 
68b — Premchandra Tiwari v. Sangat 

AH, (1960) Cr. L. J. 1445. 

Add “and Government of India Act, 

1935”. 

A third party can move the High 
Court in revision®®* — Ramendra Nath 
Roy on behalf of Subhash Chandra Bose, 
35 CWN 716 ; Narain Prasad Mgam, 
A 1923 A 85 ; Sailabala Devi^^^ 
A 1933 A 678 ; Ambika, A 1933 G. 
361 ; High Court Bar Association, 
Lahore, A 1941 L. 324 ; G. V. Raman, 
A 1929 C. 319. 

Add : Chanbidya, A 1935 P. G. 5 ; See 
Ramesh Chandra, A 1960 S. G. 154. 

Add to caption 42 ; “May in its 
discretion”. See the following ca^s’®»> 
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Section 



Line 


439 1350 


Footnote 76. 


439 

1351 

L. 4 from 



the top. 

439 

1352 

Footnote 98. 

439 

1354 

L. 21 from 



the top. 


439 1 354 L. 2 1 from 

the top. 


439 

1354 

L. 20 from 



the end. 


439 

1355 

Footnote 29 

439 

1356 

L. 12 from 



the end. 



—t'TQnab A. MiUa, A 1959 S, C. 

into’ ^ » Arimugka, A 

1^43 M 169 ; Mali Jese Bhoj^ A 1961 
Ouj 49. 


Add after 46 1. C. 157 ; Ambakiran v. 
Venubai Limbo, A 1961 B 261 : 1961 

' J* ’ Public Prosecutor v. 
Devtveddi, A 1962 AP 479 (F, B.) 

where held that when the order is to 
the prejudice of an accused it is 
obligatory upon the Court under S. 
439 (2) to give an opportunity to the 
accused of being heard. 

Read “Private prosecutor” for “private 
prosecution”. 


Add after 1958 Cr. L. J. 496(2) ; Bal 
hnshna, A 1961 Ker 25. 

The High Court can enhance the sen- 
tence beyond the powers of the 

Magistrate^oa — Bum v. State 
of Bihar, (1958) S. C. R. 768. 




jv.. ulc sen- 
tence can be properly exercised only 
if the High Court is satisfied that 
the sentence is unduly lenient or that 
in passing the sentence the Lower 
Court had manifestly failed to consi- 
der the relevant facts. In enhanc- 
ing the sentence the High Court 
should restore the sentence passed by 

^ J959 

S. C. 436 : 1959 Cr. L. J.^527. 


Powers of enhancement of sentence 

sparingly exercised*** — 
Batknshna, A 1961 Ker 25; See 
Jangtr Singh, A 1962 Punj 348 ; 
Alamgir, A 1959 S. G. 436. 

Read A 1958 P 88 for A 1958 p. 88; 
A 1952 P 242 for A 1952 p. 242. 

In a case of acquittal under S. 302/34, 
I. P. C. and conviction under 
S. 304, the accused filed an appeal, 
the State did not move but the com- 
plainant filed a petition for enhance- 
ment of sentence, held. High Court 
cannot alter the finding *^* — Jangir 
Singh, A 1962 Punj 348 ; see Contra 

City Board V. Snkishen Lai, A 1959 
A 413. 
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♦ 

Section Poge Line 

439 1358 L. 5 from Where the appeal ^vas filed before the 

the end. Sessions Judge but the Higii Court 

not being aware of llie filing of 
appeal called for the record and 
issued a show cause notice to the 
appellant for enhancement of sen- 
tence and ordered transfer of appeal 
to itself, heldy there is no illegality in 
passing the order ®^^ — Ramesh Chandra^ 
A 196U S. C. 154. 

439 1359 L. 14 from Limitation Act applies to criminal 

the top. Revision — ninety days from the date 

of the order or sentence to be re- 
versed, see amended Limitation 
Act 3b of 1963, Article 131. 

439 1359 L. 3 from In a proper case the High Court can 

the top. exercise the powers of revision of an 

order made against the accused per- 
son after his death®’*' — S. P. Ditbey v. 
J\ar Singh Bahadur, A 1961 A 447. 

440 1360 L. 11 from Add see Ambu Khan VadilkPs — 

the top. 1961 (1) Cr. L. J. 639 (Bom); 

Dasirhat Municipalityy Cr. Rev. 

1364-60 (Cal. High Court). 

441 1361 L. 5 from A Presidency Magistrate unlike an- 

thc top. other Magistrate is permitted to 

supplement the record by a state- 
ment setting forth the grounds of 
his decision or order ®^* — Ramgopal 
Gunpat Rai, A 1958 S. C. 97 ; 1958 
Cr. L. J. 244. 

465 1365 L. 8 from By reason of unsoundness of mind and 

the top. the consequent inability on his part 

to instruct his lawyer in the conduct 
of his appeal and in dealing with 
the Reference the Court is bound to 
afford the accused the same protec- 
tion to which he would have been 
entitled, had he been of unsound 
mind at the time of the trial in the 
Court of first instance ®®® — Sundaram 
64 CWN 1015. 

476 1375 L. 21 from Read “Time” for “Trjal”. 

the top. 

476 1375 L. 24 from Read “Proceedings” for “Preceedings”. 

the top. 

476 1383 Footnote 4. Add Chimappa Rangayya w. Guntapalli, 

A 1960 A P 233 (234) where held 
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Section 

Page 

Line 

476 

1386 

L- 12 from 
the end. 

476 

1387 

L. 19 from 
the top. 

476 

1391 

L. 1 4 from 
the top. 

476 

1391 

Footnote 88. 

476B 

1398 

Footnote 52. 


479A 


1404 


Footnote 64 


479A 


1404 


Footnote 64 


479A 


1404 


lo 


L. I from 
end. 


ItrS*' 



that in considering the question of 
expediency of a prosecution no 
doubt the time-factor is a relevant 
consideration but the revisional bar 
would not interfere with tlie concur- 
rent findings of the Courts below as 

to the expediency of laying a com- 
plaint. 

“Read “Sanctioning” for ‘^Sentenc- 
ing before prosecution. 

Where a suit is filed by the petitioner 
in the name of his father by forging 
his signature on plaint and Vakalat- 
nania, the petitioner docs not claim 
to come within the purview of S. 476 
as he is not a party to the suit^«a— 
Akloo Prasad, A 1960 P. 310; (I960) 
Cr. L. J, 977 following Mathur v, 
Pitambar, A 1945 P 362, 

A temporary Sessions Judge who takes 
o\ci the file of another temporary 
Sessions Judge in the same Sessions 
Division can make a complaint under 
this section in respect of the offences 
falling under S. 195 that were com- 
mitted in the Court of his predeces- 
^ov^'^—Ayitb Syed Hussain, t\ 1962 A 
132 : 1962 (I) Cr. L. J. 229; Adari 
Gangunaidu, A 1958 A P 351. 

Add Pathi Ram Agarwallaj A I960 
P 206 ; Ramzani, A 1960 A 350. 

Add Surendra j\alh Maity, A 1931 
C 604; Jonardhan, A 1946 A 
245, Deonandan, A 1948 P 225 
(f- B.) ; Dhupnarain Singh, A 1954 
P 76 (F. B,), Dishambar Das, A 
1943 N241. 

Read Virudan (1962) MVVN 290 and 
delete A 1962 M. 

Read Dhan Singh, A 1961 M. P. 303 
and delete A 1958 A 364. 

The express language in S. 479A spe- 
cifies a witness alleged to have given 
false evidence at any stage of judi- 
cial proceeding"*^ — Dude Kala Dasti- 
garatnmal, A 1961 PI30; 1961(1) 

Cr. L. J. 388. 


Addenda and corrigenda (1) 


21 


Section 

Page 

Line 

479A 

1405 

L. 8 from 
the top. 

479A 

1405 

L. 14 from 
the end. 

488 

1425 

L. 6 from 
the top. 

488 

H25 

L. 10 from 
the top. 

492 

1458 

Line 12 from 
the end. 

492 

1459 

Line 20 from 
the end. 


/ 


111 fact the object in enacting S. 479 A 
is to obviate the delay inherent 
in launching prosecutions under 
S. 476’^— Pathak, 39 P 203; 
A 1961 P 387 following Puroshottam 
Lai Madanlaly A 1959 Punj 145. 

A person making affidavit in a writ 
proceeding is not a person applying 
as a witness '®^ — Ugan Singh, A 1961 
Raj 268. 

Read “aggrieved person” for “ac- 
cused”. 

In heading (e) read “reviewed” for 
“rescinded”. 

Add : 4 (a). Stale Amendments — 
Rajasthan. 

Add: 4(a). State Amendment 

Rajasthan — Authority to conduct pro- 
secutions— All Labour Inspectors 
(Central) posted in tlie State of 
Rajasthan arc authorised to conduct 
prosecutions under specified Acts 
before all Courts of iSIagistrates in 
that State — Rajasthan Gazette, 
dated 5-12-1963, Pt. I (Ka), p. 144. 

Read A 1962 Raj 94 for A 19 2 Raj 

94. 


529 


1581 


Footnote 78. 





Addenda (2) 

Cases Published upto April, 1964 


S. 10 (2), (p. 46)— An Additional District Magistrate has power to sanction 

prosecution under the Arms Act as the District Magis- 
trate in S. 29 of the Arms Act as understood under 
the Criminal Procedure Code — B, C. Koer, A 19G2 B 
188 = 1962 (2) Cr. L. J. 176. 

S. 14, (p. 54) — (as amended by Bombay Act 23 of 1951). A law vesting dis- 
cretion is an authority to appoint a Special Magistrate 
under S. 14 of the Code to try cases under the normal 
procedure and is not hit by Art. 14 of the Constitution. 
A Presidency Magistrate being a Judicial Magistrate 
under S. 6A as added by the Bombay Legislature, 
powers conferrable on a Presidency Magistrate may 
lawfully be conferred upon a Judicial Magistrate — 
Jagannath v. State of Maharashtray A 1963 S. C. 728 = 
1963 (1) Cr. L. J. 639. 


S. 32, (p. 83) — In case of inordinate delay the Court can substitute a sentence 

of life imprisonment in lieu of death sentence — Anant 
Kumar y A 1962 C 428=1962 (2) Cr. L. J. 179. 


S. 32, (p. 83) 


S. 35, (p. 90) 


•Facts are to be taken into cosidcration in awarding sentence 
under the Prevention of Cow Slaughter Act — Ayuhy A 
1962 A 141 = 1962 (1) Cr. L. J. 237. 

Offences under Ss. 457 and 380 do not fall under S. 71 
I. P. C. Conviction under both the sections is not 
illegal — Udai Bhan v. State of U. P., A 1962 S. G. 116 
[1962 (2) Cr. L. J. 251] where In re Natesa Mudaliar, 
A 1945 M 33 referred to. 


S. 44, (p. 98) — mentions the offences of which every person is bound to give 

an information to the nearest Magistrate or police 
officer and his failure to do so is punishable under 
S. 2Q2—Ram Balak Singhy A 1964 P 62. 

S. 52, (p. 109) — According to law no woman can be searched except by 

another woman and having regard to the emphasis on 
decency under Ss. 52 and 103 the search can not be 
done in the presence of men — Kamala Bat v. State of 
MaharashtrOy A 1962 S. C. 1189 following Malak KhaUy 
12 I. A. 305. 


S. 84, (p. 142) — A police officer to whom warrant is directed for execution 

outside the local limits of the jurisdiction of the Court 
must execute it in accordance with the provisions of 
S. 84. He cannot endorse it to any other police officer 
outside the limits of the Court issuing the same. If 
the Court issuing a warrant desires that the procedure 
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laid down under S. 79 be adopted, it should send the 
warrant by post or otherwise to one of the authority 
indicated in S. 83— Z)m Singh, A 1961 Raj 36. 

S. 87, (p. 144) In a proceeding for contempt of Court the contemnor did 

not appear before the Court, hence the Chief Court of 
Oudh issued a proclamation under S. 87 and attached 
certain property held, Ss. 87 and 88 are not applicable 
to contempt proceedings — Mrs. V. Peterson v. O. V. 
Forbes, A 1963 S. C. 692=1963 (1) Cr. L. j. 633. 

S. 94, (p. 158) — To issue a summons to an accused person to produce a 

document in his possession is not warranted in a 
trial. In such cases the proper sections to be utilised 

are Ss. 96 and 95— A 1963 GuJ 178. 

S. 94, {p. 158) S. 94 being a general provision can be invoked by a Court 

where the accused applies for production of a docu- 
ment — In re Ragathum, A 1963 A. P. 362. 

Ss. 96, 98, (p, 169) Where goods or documents are seized by the Customs 

Authorities in execution of warrant issued in the form 
prescribed by the Criminal Procedure Code by the 
Klagistrate under S. 172 of the Sea Customs Act, the 
Customs Authorities are not entitled to the custody of 
the Records. The ultimate disposal should be made 
by the Magistrate— A/^/. Serajiiddin, A 1962 S. C. 759. 

S. 99A, (p. 171) — Scope . — Where an order of the West Bengal Government 

under S. 99A dated 6-1 1-61 was published by Govern- 
ment of Bihar in Bihar Gaz.Pt. Ill of 3-1-1962 for 
information held, order of Government of Bihar was 
not an order of forfeiture under S. 99A, hence it could 
not be set aside — Golam Sarwar, A 1963 P 284. 

Ss. 103, 165, (p. 183) — It may be that where the provisions of Ss. 103 and 

165 are concerned the search can be resisted by the 
person whose premises are sought to be searched. It 
may also be that because of illegality of the search 
the Court may be inclined to examine carefully the 
evidence regarding the seizure, the seizure of the 
article is not vitiated — Radha Kishan v. State of Uttar 
Pradesh, A 1963 S. G. 822 = 1963 (1) Cr. L. J. 809. 

S. 112, (p. 259) — Provisions of S. 112 are mandatory — Disregard of S. 112 

cannot be treated as an irregularity — I^ahir Ahmed v. 
Ganga Prasad, A 1963 A 4 = 1963 (1) Cr. L. J. 20. 

S. 117 (3), (p. 270) — A Magistrate cannot be sued for damages for detaining 

a person proceeded against under S. 107 who fails 
to produce sureties acceptable to the Magistrate — 
Lakshmi Narayan Singhal, A 1962 A 137 = 1962 (1) 
Cr. L. J. 224. 

Ss. 132, 127, 128, (p. 301) — Where any Police Officer acts in exercise of powers 

under Ss. 127, 128, held, sanction under Ss. 132 and 
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197 is necessary — Krishna Pillai v. Sadasiv Pillai, A 
1963 Ker 7 following Amrik Singh, A 1955 S. G. 309 = 
1955 Cr. L. J. 865=1955 (1) S. C. K. 1302. 

The occasion for the Court to consider whether the com- 
plaint could be filed without the sanction of the 
Government would be when at any later stage of the 
proceedings it appears to the Court that the action of 
the Police Oflicer complained of appears to come with- 
in the provisions of Ss. 127 and 128 of the Code. 

The get the benefit of S. 132 the accused has to show (i) 
that there was an unlawful assembly or an assembly 
of five or more persons likely to cause a disturbance of 
the public peace, (ii) that such an assembly was 
commanded to disperse, (iii) that either the assembly 
did not disperse on such command or, if no 
command had been given, its conduct had shown a 
determination not to disperse and (iv) that in the 
circumstances he had used force against the members 
of SLicli assembly — \aoarnJ v. Stale of Mysore, A 1964 
S. C. 269. 

Ss. 137 and 138, (p. 327) — There is no provision in the Code authorising the 

Magistrate either to amend tlie preliminary order or 
to pass any order except in accordance with the 
preliminary order — State v. Mahadevappa, A 1964 Mys 
52 relying on D'SHua v. lySilva, A 1913 M 335, Secy., 
Hate Payees' Committee, .Vorth iiurrackpore Municipality 
v. Dweep Xarain Singh, A 1952 C 127, Sadananda Tewari, 
A 1958 A 174 = 1958 Cr. L. J. 314. 

S. 145, (p. 380) — TIte Legislature has armed the Magistrate with powers to 

proceed when there is an apprehension of a breach of 
peace about the possession of a certain immovable 
properly l)etwecn private parties. I'he provision is 
not meant for territorial jurisdiction between two 
rival bodies — Gram Panchayat w Meenka Thana, A 1963 
Raj 42 = 1963 (1) Cr. L. J. 226. 

S. 145 (1) and (3) (p. 401) — Where a preliminary order under S. 145 (I) is 

not at all passed, the subsequent proceedings culminating 
in the final order arc vitiated, but if there is a prelimi- 
nary order, however defective it may be, the defect 
would not be fatal unless it has resulted in prejudice — 
Kundappa v. Hama Hao^ A 1964 A. P. 168 (170) where 
. Pakhmaraju Xaicker v. Chidambara Nadar, A 1955 M 

229 relied upon. 

S. 145, (p. 405) — Where there are several disputes in respect of distinct parcels 

of land, joint inquiry is prejudicial, separate proceed- 
ings should be sicivied —Hadhashyam Patra, A 1962 Or 
161 = 1962 (2) Cr. L. J. 391. 

S. 145, (p. 409)— S. 145 has no application to the case of property jointly 

possessed — 67a//a/a Shah v. Meerajuddin, A 1964 J. & K. 

1 following Gopinath Singh, A 1918 Oudh Nahar 
Singh, A 1951 Raj 156. 
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S. 146, (p. 438) 


S. 154, (p. 470) 


S. 145, (p. 416)— It IS the discretion of the Magistrate to accept additional 

aflidavits and documents after the expiry of time-limit 

fixed by the Magistrate—.!/. Tripartia, A 1963 A. P. 
^ 1 • 

S. 146, (p. 434)— The reference to a Civil Court of competent jurisdiction 

undei sub-section (1) of S. 146 has no reference to pecu- 

niary jurisdiction— 5'/, a, A 1963 P 

where Bodi \arayati Prasad v. Deo Narain, A 

1958 P 308 approved. 

S. 146, (p. 435)— Civil Court does not include a Revenue Court— /Irn Ram, 

A 1963 A 17=1963 (1) Cr. L. J. 28. 

-I' inding of Civil Court can be interfered with under S 439 

after the finding is adopted by the Magistrate’s final 
order passed under S. 146 (I -B). S. 146 (1-D) has not 
the ellect of taking away powers of the High Court 
under .\rt. 227 of the Constitution— A 1963 

at 43 (K B.) = 1963 (2) Cr. L. J. 25 overruling 
ihreed/iar P/iakar v. A,s/iore Rao, A 1962 P 468 ; Sudama 

n all haer v. Ram Chandra Singh, A 1963 P 321 : Inder 
.A 1964 Raj 81. 

-First Information Report is not substantive evidence. It 
can only corroborate or contradict its maker-5a^a/ 

?"'i'to n rn- N- 808 ; A. IP. Khan, 

V r,’ A 1957 S. C. 366 

A 'i96^L?3."- ^ 

not a First Irifor- 
S «rr^fP°‘x’r but the report of the accused under 
• o le Motor Vehicles Act that accused was 
dining the motor vehicle at the time of the accident 

ISL AT«rc,,j7.T 

s, 155 (2), (p. 176)~C^jectioii caiinol be taken that the District Police 

unicer IS not empowered to make investigation outside 

the local area of the Police station-m/,m, A 1963 
Raj 48. ^ 

190, (p. 479) AVhere a Magistrate to whom a complaint was 
made, forwarded it to the police for investigation and 
report under S. 156 (3) on the ground that some of 
I ? mentioned in the complaint were cogniz- 

able onences, the action of the Magistrate cannot be 

illegal. By ordering investigation under 
o. 156 (3) and not for the purpose of proceeding under 
various sections of Chapter XVI of the Code the 
Magistrate cannot be said to have taken cognizance 
of the offence— In re Arumugha Gounder, 1962 (2) 


S. 154. (p. 472) 


S. 156 (3), S. 


Cn L. J, 764=A 1962 M 495 following Gobaldas Sindhi 
V. Slate of Assam, A 1961 S. C. 986 = 1961 (2) Cr. L. J. 
391 ; /?. /?. CAari, A 1951 S. C. 207, 
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s;. 157, (p. 482)— Though ordinarily investigation is underlaken on informa- 
tion received by a Police Ofhccr, tlie receipt ofinfor- 
ination is not a condition precedent for investigation. 
S. 157 prescribes the procedure in the matter of such 
an investigation which can be initiated eitlier on 
information or otherwise — StaU’ of Uttar Pradesh v. 
Bhagwant Kishore, A 1964 S. C. 221 — case under Pre- 
vention of Corruption Act. 

S. 162, (p. 495)—“ Save as hereinafter provided” is not restricted in its 

operation to S. 162 alone but applies to the body of 
the Code, to hold otherwise would be to introduce a 
patent inconsistency between S. 27A and S. 162 for by 
the former section in committed proceedings the state- 
ments recorded under S. 162 are to be regarded as 
evidence — Usha h'olfie w State of Maharashtra, A 1963 
S. C. 1531 = 1963 (2) Cr. L. J. 418. 

S. 162, (p. 504) — Where copy of statement of approver recorded during 

investigation was not supplied to the accused, held it 
is a fatal defect. High Clourt will not consider appro- 
ver’s evidence in appeal, case held unlit for remand 
after a prolonged ivvA—Sharaf Shah hliaUj A 1963 
A. P. 314. 

S. 162, (p. 506) — After the amendment of S. 162 in 1955 it has been the 

practice for public prosecutors to examine the prosecu- 
tion witnesses themselves with reference to the earlier 
statements to the police even in cases where the wit- 
ness does not at all seem to have turned hostile. If 
the memory of the witness plays a trick he cannot be 
cross-examined — In re K'alu Singh v. Moti Singh, A 1964 
M. P. 30. 

S. 162, (p. 507) — Omissions to statements of prosecution witnesses to police 

cannot be regarded as contradictions but serious and 
glaring omissions can be relied on as a relevant 
circumstance — Aid. Misir AH, A 1963 Ass 151. 

S, 163, (p. 511) — It cannot be said that the provisions of S. 161 of the Code 

authorises the Police Olhcer examining a person to beat 
him or to confine him for the purpose of inducing him 
to make a particular statement. The provisions of 
S. 163 emphasise this fact — State of Andhra Pradesh v. 
Venugopal, A 1964 S. C. 33. 

S. 164, (p. 523) — Where a second Class Magistrate not specifically empo- 
wered to record a confession under S. 164 has purport- 
ed to record a confession of the accused under S. 164, 
his oral evidence will be inadmissible, S. 533 would 
not justify the admissibility of such oral evidence — Stale 
of Uttar Pradesh v. Singhrara Singh, A 1964 S. C 358=3 
1964 (1) Cr. L. J. 263 where In re Afatesan, A 1960 
M 443 doubted. 

Ss. 164 (3) and 364 (3), (p. 525) — Where the appellants were tried for the 
’ offence of murder and concealing dead body and the 
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evidence against them was the retracted confession and 
the recovery of the dead body at the instance of the 
appellant, held that the confessions were not voluntary 
and cannot be used against the appellants, in record- 
ing the confession the Magistrate had adopted a some- 
what casual attitude by disregarding the provisions of 
S. 164(3) and S. 364(5) — Babu Shtgh v. State of Punjab, 

(1963) 3 S. O. R. 739 where .\azir Ahmed, 63 I A 372 
referred to. 


S. 164, (p. 532) -Retracted confession -AVhere the prosecution by reliable 

evidence whicli is independent of the confession and 
is also not tainted e\ idence like the e\’idence of co- 
accused establishes the truth of certain parts of the 
account given in the confession and these parts arc 
integially connected witli other parts of the confession 
a pi udent judge would think that what he stated in 
the confession is Imc - Aand humar v. Stale of Rajasthan, 
(1963) 2 S. C:. 890-1963(2) Cr. L. J. 702. 


S. 165, (p. 537) Illegality in ilie search by Rxrisc OlhciTs by itself will not 

render the conviction illegal- Pniled Oil Mills v. 
CoUeilor of Customs, A 1963 Ker 241. 


S* ('^)j (p- 562) 1 here is nothing in S. 173(4) which prevents the pro- 

secution from putting in such documents at the trial 
which at the time ot the report were not available to 
them or e\'en if a\'aiiablc their copies were rot supplied 
to the accused —Raghunath, A 1963 Raj 85. 

Ss. 173 (4), 207 A(3), Ss. 162 and 537 — Sec AWr hhan v. State of Rajasthan, A 

1964 S. C. 286 printed in commentary on S. 537 where 
held that the object c:)f Ss. 162, 173(1) and 207A (3) 
is to enable the accused to obtain a clear picture of the 
case against him before the commencement of the 
inquiry. Copies of statements of witnesses must be sup- 
plied, but failure to supply the copies is curable 
under S. 537 and must be considered in tlie light of 
prejudice caused by such breach. 

S. 173^ (p. 562) — S. 162 applies to cases investigated by Excise Officers, 

S. 173 (4) does not apply — Sushil Kumar Dutt, A 1963 
C 430 = 1963(2) Cr. L. J. 129. 

S. 179, (p. 574) \ Court trying an accused for olfence of conspiracy is com- 

petent to try him for ail oHences committed in pursu- 
ance of the conspiracy — Banwarilal v. Union of India, 
A 1963 S. C. 1620-.1963(2) Cr. L. J. 529 following 
L. A. Mukherjee, A 196! S. C. 1601 = 1961(2) Cr. L. J- 
Puroshattam Das Dalmia, S. C. 1589 = 

1961(2) Cr. L. J. 728. 


S. 179, (p. 574) 'applies to those oflences '.vhich 1)\ their \cry definition con- 
sist ol an act and its consequence — Dhulaji Baj'oJi, 
A 1963 Guj 234 ; Lalchand, A 1961 P 260. 


S. 180, (p. 579)— The offence of Criminal Conspiracy is similar to the offence 

of abetment and illustrations to S. 180 show that the 
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Court which has jurisdiction to try the further offence 
committed in pursuance of the conspiracy can also try 
the charge of conspiracy — Dhulaji Bayaji, A 1963 Guj 
234 following Ijamcarilal, A 1959 Ker 111 and not 
following L. A. Miikhcrji.^ A )96i M 126 see A. 
Dalniioj A 1962 S. C. 1821 printed in footnote 33 at 
p. 579 ; see Covindarajahi, A 1962 Mys 275. 

S. 180, (p. 579) — Conspiracies included in S. 1208 I. P. C. and acts done in 

pursuance of tltose conspiracies can not lie brought 
within the scope of S. 180. 4’he more appropriate 
section is S. 182 — Govindorojnlu . A 1962 Mys 275. 


Ss. 190, 156 (2), (p. 600)— Special Judge is a creature of the Statute. Cog- 
nizance is not \ itiated merely becau.se there was ille- 
gality in in\esligati{)n conduclul by a Police Ollicer 
in violation of S. 5A Prevention of Con uption Act — 
Parsannlh, A !9(>2 B 205 ; 61 Bom L. R. 188 folbiwing 
//. .V. R'nhud, A 1955 S. C. 19(> M955 S. C. A 258-= 
1955 Cr. L. J. 52(') ; Din Dnyo! Sanna v. Slate of V. P., 
A 1959 S. C.‘83l - 1959 Clr.'L. J. 1120; RonUhan A, de- 
shir Banaji, A 1918 B 163==19 Ca. L. J. 196 = 1. L. K. 
1948 B 66. 


S. 190, (p. 605) — Where cognizance of an olfence has licen taken by a 

Magistrate on a p<jlice repoi t submitted on investiga- 
tion by an unauthorised Police Ollicer, the Magistrate 
should merely stay the case at that stage without dis- 
charging the accused and direct further investigation 
by an authorised Police Ollicer — L. R. V. hhiiish 
Chandray A 1962 C 189 = (1962) 1 Cr. L. J. 405. 


S. 190 (1) (b), (p. 605)— A statement of fa( ts constituting an offence Cf)n- 

tained in an application to Police Ollicer cannot be 
treated as a complaint as defined in S. 4 (1) (h) but 
a police report of which cognizance is taken under 
S. 190 (I) (b ) — Chittaranajan Dasy A 1963 C 191 = 1963 
(I) Cr. L. J. ^2^^ — Stale v. Ramaswamiy A 1963 M 160. 

S. 193, (p. 610)— T he word “Case” in S. 193 (2) may cover a petition filed 

under S. 528 before the Sessions Judge. It undoub- 
tedly differs from the word “aj)pear’ or “revision” — 
V. P. Selhy A 1964 A P 59. 


S. 195, (p. 631) — In a suit for partition the Receiver took possession of a 

property including a shop but there was no order of 
the Court directing him to take possession of the shop 
and there was no cliarge under S. 183 I. P. C. but the 
accused persons were charged under Ss. 448 and 454 
I. P. C., held, the proceeding was not vitiated for want 
of a complaint under S. 195 — Fazltd Hiiq, 1963 A. L. J. 
501 =A 1964 A 103. 


S. 195, (p. 631) — Where the report to Tahsildar with a view to take action is 

found to be false, the olfence under S. 182 I. P. C. is 
completed even if no action is taken on the report. 
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Prosecution under S. 182 I. P. C. must be on com- 
plaint m writing by the Tahsildar— D au/a/ Ram v. 

Stale of Punjab, A 1962 S. C. 1206=^1962 (2) Cr. L. J. 
286. 

S. 195, (p. 643)— Income-tax Omcer who holds proceedings under S. 21 

of the Income-tax Act is a Revenue Court— A/u//i 

AWa/, A 1963 B 70=1963 (1) Cr. L.J. 569 follow- 

mg Hossain Kassem Dada, A 1953 S. C. 221 = 1953 
S. C. R. 987. 

S. 195, (p. 643) — Election Tribunal constituted under S. 22 U. P. Municipa- 
lities Act is a Court— Kumar, A 1963 A 395. 

S. 196A, (p. 649)— A letter from the under Secretary to the Government in its 

Home Department addressed to the District Magis- 
trate informing that the Governor has been pleased to 
grant sanction for prosecution of certain person named 
therein has in fact been accorded and that the official 
act was regularly performed. Such a document would 

meet the requirements of S. \9^^—Tulsi Ram v. State 
of Uttar Pradesh, A 1963 S. C. 666=1963 (1) Cr. L. J. 
623. 

S. 196B, (p. 655)— In appropriate cases the Investigating Officer may arrest 

an accused in course of investigation under authority 
of warrants— Lai, 39 P 490= A 1962 P 2. 

S. 196B, (p. 655)— In Mysore dismissal of Inspectors of Police of all grades 

vests in the Government. The Inspector General of 
Police can dismiss a sub-inspector who is a Police 
Officer below the grade of Assistant Superintendent. 
No sanction is necessary even if the Sup-Inspector of 
Police had committed an offence while acting or pur- 
porting to act in the discharge of his official duty— 
j\agraj v. Slate of Mysore, A 1964 S. C. 269. 

s. 197, (p. 661)— Chief Executive Officer of Transport is a public servant- 

In re Chief Executive Officer, A 1963 A. P. 49 1. 

S. 197, (p. 662)— Misconduct by public servant need not be in connection 

with his own official duty — Dhandaswar v. Delhi Admi- 
nistration, A 1962 S. C. 195. Case under S. 5 (1) (d) 

Prevention of Corruption Act where State of Ajmer v. 
Shivji Lai explained. 

S. 197, (p, 663) Where a Police Officer acted in exercise of powers under 

Ss. 127 and 128, held, sanction under Ss. 132 and 197 
was necessary for prosecuting hm\—Krishana Pillai, A 
1963 Ker 7=1963 (l) Cr. L J. 53 following AmrikSingh 
V. State of Pepsu, A 1955 S. C. 309= 1955 Cr. L.J. 
865. 

s, 198, (p. 671)— Proceedings can be continued even after the death of the 

, „ , P'^rson— AaM«, A 1 963 M. P. 47 = 1963 (1) 

^ 184. 
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S. 198B (3) — The proper time to raise objection to the admission in evidence 

of sanction under S. 198 (3) (b) on the ground that it 
had not been formally proved was when the sanction 
was actually tendered and objection cannot be enter- 
tained at the appellate stage — M. B. Kanwary A 1963 
Punj 201^1963 (1) Cr. L. J. 609. 

S. 198B, (3) (a), (p. 674) — Public Prosecutor cannot lodge a complaint 

under S. 500 or 501 I. P. C. without the previous 
sanction of the Government under Clause (3a) — 
Gour Chandra v. Public Prosecutor Cuttak^ A 1963 S. C. 
1198=1963 (2) Cr. L. J. 194. 

S. 200, (p. 686) — Joint complaint of two persons is not contemplated. Pro- 
visions in S. 247 or 259 indicate that the complaint 
shall be filed by one person — Narayanswami v. Egappa^ 

A 1962 M 443. 

* 

Ss. 200 and 417, (p. 686) — ‘Complainant’ has not been defined in the Code but 

that commonly means the person who has been exa- 
mined under S. 200 and after his death, the appeal 
filed by him before his death under S. 417 (3) abates. 
In such a case the right to present an appeal from the 
order of acquittal shall be of the State under S. 417 (1) 
— Namilal Samantay A 1964 G 64=1964 (1) Cr.L.J. ite. 

S. 202, (p. 695) — Scope and object— -for determination of the question whe- 
ther any process is to be issued is not what the Magis- 
trate has to be satisfied is whether there is sufficient 
ground for proceeding and not whether there is suffi- 
cient ground for conviction. The object of the inquiry 
under S. 202 (1) is to ascertain the truth and falsehood 
of the complaint — Chandra Deo v. Prakash Chandra, A 
1963 S. G. 1430=1963 (2) Cr.L.J. 397, following 
Vedilal Pachanand v. Dattaraja, 1961-1 — S. C. R. 1=A 
1960 S. C. 1113=1960 Cr. L. J. 1499. 

S. 202, (p. 701) — Non-compliance with proviso to S. 202 (1) by the Magis- 
trate renders the order for enquiry and all further 
proceedings liable to be set aside — Surendra Bahadur, 

A 1962 A 450. 

S. 203, (p. 709) — Reason for dismissal of complaint under S. 203 goes to the 

root of the matter and absence of the reason would 
make the order a nullity. Even assuming, however, 
that the rule laid down in William Slame 1955-25 — 2 
S. C. R. 1140 applies to such a case prejudice is writ 
large on the face of the order — Chandra Deo v. Prakash 
Chandra, A 1963 S. G. 1430=1963 (2) Cr. L. J. 397. 

S. 207A (4), (p. 726)— In a committal proceeding the prosecution is not 

bound to examine all the persons who have been 
witnesses to the crime but in cases where the number 
of witnesses is not much and the evidence of some 
witne.sses is open to criticism such witnesses should be 
examined — Noor Khan v. State of Rajasthan, A 1964 
S, C. 286. 
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S. 207A (4) — Under S. 207A the Magistrate is bound to take evidence of 

only such eye-witnesses as are actually produced by 
the prosecution in Court. I'he Magistrate if lie is of 
opinion tinU it is in the interest of justice to take 
evidence wliether of eye-witnesses not produced by the 
prosecution or other, has a duly to do so— Slate v. 
Gundicha Bhoi, A 1962 Or 172 = 1962 (2) Cr. L. J. 392 ; 
Bayappa^ A 196-1 Mys 61 following iS7//z; Ram v. Stale of 
Maharashtra^ A 1961 S. C. 674. 

S. 207A (4), (p. 726)— The prosecution is not bound to examine any of the 

eye-witnesses before ilie Committing Court. It is 
therefore erroneous to discard the identification 
evidence of eye-witnesses in Sessions Court on the 
ground that these eye-witnesses have not been examined 
in the Committing Covni —Maheswar, A 1961 Or 37 = 
I. L. R. (1963) Cut 762 following A 1961 S. C. 

674 = 1961 (I) th'. L. J. 760 ; Jawla Mahloiiy A 1963 
A 161 (F. B.) = I963 (1) Cr. L. J. 404, which overruled 
h'auikooy A 1961 A 612 and Rani BU as, A 1961 A 614. 

S. 207A (6), (p. 728) Under S. 207 A (6) it is not open to a Committing 

Magistrate to appreciate the evidence. The question 
of appreciation is left to the Sessions Court. The 
whole object of S. 207.'\ is to give a secondary import- 
ance to committal j)rocecdings — i'/rz/c Gundicha Bhoi, 
A 1962 Or 172 = 1962 (2) Cr. L. J. 392. 

S. 207A (6) and (7), (p. 723) -Th ere is some distinction between the pro- 
cedure to be adopted at the preliminary inquiry under 
Ss. 208 and 209 on a j>rivate complaint and in pro- 
ceeding instituted on Police report. Tlie expression 
“disclose no grounds for committing” in S. 207A (6) 
is dineient from the words “there are not sufficient 
grounds for committing” in S. 209 — Apavuvalar v. 
Musgany (196-t) 1 M. L. J. 101. 

S. 207A, (p. 725) — Under S. 207A (6) it is not open to a Committing Magis- 
trate to appreciate the evidence. The question of 
appreciation of evidence is left to the Sessions Court, 
d'he whole object of S. 207A is to give a secondary 
importance to committal proceedings. Distinction 
between a discharge under S. 207A (6) and under 
S. 209 is also decided in the instant case — Bavabhai 
yngjibhany A 1963 Gnj 162. 

S. 207A (6), (p. 728) — Even if it is not the strict requirement of the law it is 

always proper and expedient in the interests ofjustice 
that statements of an accused person should be 
taken under S. 342 at the stage of commitment — 
Chhota Singh, I. L. R. (1963) 2 Punj I29=A 1964 
Punj 120. 

S. 207 A, (p. 729) — The Magistrate is under an obligation to give a hearing 

to the accused so that the accused may be able to 
satisfy him that no sufficient grounds exist for commit- 
ting him — Velauddan PHlay, A 1963 K.er 85 = 1963 (1) 
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Cr. L. J. 290 following Ram Dayaram, A 1960 B124- 
1960 Cr. L. J. 32. 

S. 207A (H), (p. 729)— does not contemplate an order of acquittal based 

on the non-production of prosecution witnesses. It 
only applies to such cases where after consideration of 
all evidence produced by the prosecution the court 
comes to the conclusion that the accused is not guilty 

charged— v. Shib Charan Sineh, A 
1962 Or 159 ; 1962 (2) Cr. L. J. 200. 

S. 221, (p. 767)— The requirement of S. 222 (I) is that the accused person 

must have a reasonably sufficient notice as to the case 
against him — Chiltaranjan Das v. State of West BeneaL 
A 1963 S. C. 1696. 

S. 221, (p. 770) — Where it is the prosecution case that the act of the accused 

in inflicting the injuries on the person of the deceased 
caused the death of the deceased obviously the charge 
shall be under S. 302 and not under S. 304, I. P. C. 
unless special circumstances are present — Krishna Ram 
A 1964 Ass 53. 

S. 221, (p. 771) — Where the charge against the accused is under that part of 

S. 161, I. P. G. which refers to accepting of gratifica- 
tion for rendering any service or disservice to any 
person with any public servant, the charge should 
specify the other public servant who is to be 
approached for rendering service or disservice. At 
the same time even if the other public servant is not 
specified in the charge the trial would not be bad. 
Such a defect is curable under S. 537 unless such error 
or omission or irregularity or misdirection has in fact 
occasioned a failure of justice — State of Maharashtra v. 
Jagat Singh, A 1964 S. C. 492. 

S. 222 (2), (p. 780) — Where an accused person is charged with criminal 

breach of trust or dishonest misappropriation of 
money, then sub-section (2) provides inter alia that it 
is sullicient to specify the dates between which the 
offence is alleged to have been committed. It is 
permissible in a charge in which S. 222 (1) applies to 
state that the particular offence was committed in or 
about the particular date — Chiltaranjan Das v. State of 
West Bengal, A 1963 S. G. 1696. 

S. 225, (p. 795) — Charge for conspiracy in addition to charges for offences 

committed in pursuance of the conspiracy can be 
framed. In the absence of any objection by the 
accused at the proper time and in the absence of any 
material from which prejudice to the accused person 
could be inferred, the accused was precluded from 
complaining about it after their conviction by the 
Trial Gourt— of Andhra Pradesh v. Gandeswara Rao 
A 1963 S. G. 1850. 
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S. 232, (p. 707)— Where accused was chart^cd under Ss. 332-34, Penal Code 

but was convicted under S. 332 without a charge, held 
accused is prejudiced bv the absence of charge and 
lie cannot be convicted under S. 332, I. P. Mossa, 
A1963 Ker48. 


S. 233, (p. 802) 


S. 234, (p. 812) — 


■The expression Tnery distinct ofTence’ in S. 233 must have 
a dinereni context from the expression ‘every offence’ 
or ‘each olTence'. A separate charge is required for 
every distinct offence and not necessarily for each 
separate i^Xcniic^Bauwmilal v. Union of India, A 1963 
S. C. I()2()- 19G3 (2) Cr. L. J. 529. 

Where the offences charged were more than three and not 
of the same kind as contemplated by S. 234 as the 
case was bioughl under S. 235 and no prejudice was 
caused to the accused held trial was not vitiated — 
ihnkiu Rny Raohunath, A 1963 CinJ 15; 1963 (I) 
I.. ). 162 ; Uichnn Sino/i, A 1961 B 124 following 
Chandt Prasad V. Stale of Uttar Pradesh, A 1956 S. C. 

149=195() Cr. L. J. 322 ; William Slaney, A 1956 S. C. 
116=1956 Cr. I.. J. 291. 


Ss. 236 and 237, (p. 828)— Ingredients of offences under Ss. 409 and 477A, 

Penal C-odo are dilferent. 7 here is no scope for doubt. 
Case is covered by S. 403 (2)— A 1963 Raj 
14. 


S. 237, (p. 833) 


Where a single charge under S. 400, I. P. C. was framed 

against accused persons imolved in several dacoities 
irosecution case aliout conspiracy ha\ing failed, 
egality of joint (rial for different dacoities was not 

SitaraJ Shah Khan, A 1963 A. P. 314. 


S. 239, (p. 843)— Scope on a plain construction of the provisions of S. 239, 

it is open to the Court lo avail itself cumulatively to 

the provisions of the different clauses of S. 239 for the 

purpose of framing charges and charges so framed by 
it will not be m violation of the law, the provisions of 
Ss. 233, 234, 235 notwithstanding. The words ‘same 
transaction in S. 239 has lire same meaning as in 
S. 23a (1) Stale of Andhra Pradesh v. Gandeswara Rao, 

1963 S. C. 1850. 

S. 239, (p. 844)— The mere fact that the special Judge thought it necessary 

in a case under Prevention of Corruption Act (1947) 

to separate the trial of accused with respect to certain 

items for which there was sanction would not mean 

that these new cases had no sanction behind it. The 

sanction of the original four cases would cover these 

cases also — of Andhra Pradesh y. Venugopaf A 1964 
S. C. 35. 


S. 239, Cl. (d), (p. 853)— Trial of dri\er for offences under Ss. 279 and 

304A, I. P. C. in one trial is bad~Cv< 7 « Singh, A 1963 
Ouj 275, 
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S. 243, (p. 852)— ^Vhcre a co-accused pleaded guilty oa behalf of the accused 

and no authority was proved, held, conviction on the 
basis of sucli a plea under S. 243 was not proper — 
Sarashibala, \ \W1 V 244 (248) -1962 (1) Cr. L. T. 
743. 

S. 247, (p. 870) — The report of a police ollicer in a non-cognizable case is 

not a complaint, S. 247 does not apply. Accused can 
not be acquitted for absence of police ollicer — State 
V. Abdul Rashid, A 1963 M. P. 71 — 1963 (1) Cr. L. J. 
197. 

S. 247, (p. 870)— An oU'ence under S. 112, Motor X'ehicles Act is a non- 

cognizable olTence, chargc-slieet lodged by police 
cannot be treated as a complaint attracting operation 
of S. 247 — State of Madhya Pradesh v. Abdul hadir, A 

1963 M. P. 125-]9'3 (1) Cr. L.J. 1-12 following 
Babulal, A 1936 N 86 and Hatim Ali, A 1950 N 38. 

S. 247, (p. 871) — Where proceedings taken in absence of complainant with- 
out dispensing with his personal attendance and no 
order of acquittal was passed and no prejudice shown, 
held, the trial is not vitiated — Prem Kumar, A 1963 
Raj 77=1963 (1) Cr. T. J. 321. 

S. 247, (p. 872) — A Court can resort to S. 217 and acquit an accused only if 

the complainant does not appear on the adjourned 
date. Where the case was adjourned to a specific date 
for issue of summons to the accused and the Court 
cannot act under S. 2-17 on an earlier dale on the 
ground that the complainant was absent — S. P, 
Raugasit'amv Gounder, (1964) 1 M. L.J- 998 ; Dagadu v. 
Goppal Singh, A 1962 M. P. 383 following Laxmi Prasad, 
A 1940 N 357. 

S. 247, (p. 874) — A Magistrate cannot wait indefinitely till the closing hours 

of the Court before an order under this section can be 
passed — Chinnan v. Chandramma, A 1963 Or 90 = 1963 
(1) Cr. L.J. 602. 

S. 248, (p. 876) — Where there was a case of a private complaint in respect 

of two acts of house trespass and the Magistrate passed 
an order of acquittal with respect to the earlier trespass 
with liberty to file a fresh complaint, held that the 
order was without jurisdiction and the legal afifect of 
that order was one of discharge, hence, tlie prosecution 
w'as not barred under S. 403 — Verathaiah v. Ramaswamy, 
A 1964 Mys 11. 

S. 249, (p. 878) — There is no provision in the Code which enables a com- 
plainant in a warrant case to withdraw' his complaint at 
any stage of the trial. S. 249 is restricted to summons 
cases under Chapter yPS^—Verathiar v. Raniswamy, A 

1964 Mys 11. 

S. 251(1), S, 436, (p. 900)— The word ‘Trial’ has been used in S. 250A (1) 

in the sense of a proceeding in the nature of an 
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“enquiry” commencing from the appearance of the 
accused. Thus the proceeding preceding an order of 
discharge under S. 25IA (2) is not a trial in the strict 
^nse but is only m the nature of an inquiry. 

Ihe District Magistrate has jurisdiction under S. 436 
to set aside the order of discharge— 6’WWa/ v. 
Periammal, A 1962 M 142 ; 1962 (I) Cr. L. J. 439. 

S. 251A (2) and (3), (p. 901)— In the context the word ‘ground’ in sub-scc- 

tions (2) and (3) must be taken to have been used 

in Its ordinary dictionary sense, meaning basis, founda- 

Vnro°/Vx'^y reason— Khan, A 1962 Mys 106 ; 
1962 (1) Cr. L. J. 730. 

S. 251A, (3,) (p. 901)— There is no illegality if a Magistrate relies on the sub- 

missions made by the prosecution during hearing at the 
stageofS 251A (3) that identification basis of which 
is to be found in the first Information Report will be 
supported by other evidence at the trial— For that 
purpose looking into the Police Diary should not be re- 
sorted to— Even if the Magistrate looks into the police 
diary that only approved an aid to the Court— jo/i 

^ following A. A\ Roj>, 66 C. \V. N. 

L* J- 285 and Aoor 

Mohammad, A \959 C 276^62 C. W. N. 717=1959 

Cr. L. J. 586 explained. 

Under S. 251 A (7) the Magistrate is bound to take all 
such evidence as may be produced by the prosecution. 

of S. 173 docs not control sub-scction 
(/) ot b. 25lA~Sardar Khan, A 1963 M. P. 337 follow- 
ing I remchand hhdtry, A 1958 C 293=1958 Cr. L. J. 

^oundan, A 1957 

M 292 overruling Laxminarayan Khcmchand, A 1961 
M. P. 13=1961 (I) Cr, L. J. 92. 

Ss. 257, 251A (2), (p. 925)— The consideration for the exercise of the powers 

25IA (2) and those prescribed therein 
and il those considerations are not existing, the Court 

cannot refuse the application of the accused — In re 
Raghatham, A 1963 A. P. 362. 


S. 251A, (p. 902) 


s. 259, (p. 930)-Scop^The inteipietation of S. 259 is that the power con- 

leried by it may be exercised by it with reference to 
all compoundable and all non-cognizable offences — 
Ahankar Das v. Mahu Ram, A 1963 H. P. 82. 

S. 263, (p. 944)— Where a summary trial resulted in acquittal, recording 

of judgment is not necessary but a brief statement of 
reasons should be recorded —Slate of Mysore v. Mohabala 
Shelly, A 1963 Mys 77 = 1963 (I) Cr. L. J. 306 follow- 
ing /I. Joseph, A 1959 Ker 10=1959 Cr. L. J. 45. 

S. 264, (p. 945) In cases of summary trial where no appeal lies under 

S. 414, compliance with provisions of S. 264 is not 
necessary. Recording of substance of evidence and 
judgment is necessary where appeal lies — Alunicipal 
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Committee, Sirsa v. Kripa Ram, A 1962 Puni 203=1962 
(I) Cr. L. J. 621. 

S. 265, (p. 947) — The words “shall be written by the presiding officer” in 

S. 265 (1) should not be interpreted as to exclude the 
typing of judgment by the Magistrate or the Judge 
himself. At the most it would be an irregularity cur- 
able under S. 537 — Veerathiah v. Ramaswamy, A 1964 
M 11 following Ahdxd A 1956 A 637 and not 

following Aagappa Seth v. Holalkar Municipal Council, 

A 1955 Mys 109. 

S. 269 (4), (p. 953) — has no application to a trial before the City Sessions 

Court by virtue of the amendment introduced in the 
(W. B.) City Sessions Court Act, 1953 by the West 
Bengal Criminal Law Amendment Act, 1956 — Haridas 
Mundra, A 1964 C 30=1964 (I) Cr. L. J. 30. 

S. 278, (p. 967) — Where in a trial by jury on a murder charge, a juror who 

was a witness to the inquest Report actecl as a juror 
and no objection was taken before the trial Court, 
held, the accused was precluded from taking objection 
in the — Shankar Kumar, A 1962 C 449=1962 (2) 

Cr. L. J. 336 following Kishori Khanna, A 1943 G 515 
(5 18) =44 Cr. L J. 483; Aapil Deo Shukla, A 1958 S. C. 
121 (124) = 1958 Cr. L. J. 262. 

S. 288, (p. 981) — The words “produced and examined” in this section clearly 

indicate that the section comes into play only after the 
evidence of a witness concerned is concluded — Abdul 
Ahad Lone, A 1964 J & K 13. 

S. 297, (p. 1004) — Where the judge instructed the jury that the statement 

made by a witness before the committing Magistrate 
can be treated as substantive evidence although the 
statement was not admitted under S. 288, held the 
instruction so given is a misdirection which vitiated 
the* jury’s verdict — Pfidhan Misra, A 1962 C 173; 
1962 (1) Cr. L. J. 315. 

S. 337, (2), (p. 1071) — itself shows that the motivating factor to turn 

what is known in England as “King’s Efficence” is the 
hope of pardon. While it must be short that the 
approver is a witness of truth, forjudging the credibi- 
lity of the approver the evidence led to corroborate him 
in material particulars would be relevant for considera- 
tion — State of Andhra Pradesh v. Gandeswar Rao, 
A 1963 S. G. 1850. 

S. 337, (p, 1074) — Approver’s evidence — There should be corroboration in 

material particulars and qua each accused — Bhiva v. 
State of Orissa, A 1963 S. G, 599 following Bhubani 
Sahu, 76 I. A. 147 ; A 1949 P. C. 257; Baskerrilla, 1916 
— 2 K. B. 638, Babu Singh v. State of Punjab, (1963) 3 
S. C. R. 749, Chinna Gowda v. State of Mysore, (1963) 2 
S. C. R. 517. 
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S. 340, (p. 1082)- 


Kight conferred by tins section does not extend to a right 

in the accused to be provided with a lawyer by State 

Dukhia />, A J9G3 Or 141. 


0, (p. 1082) A note of ^varning is to be struck against the practice of 

some ol the Sessions Judges appointing raw and inexpe- 

lienced jurors to defend accused in capital cases — 

h'lmnwr.mal Mohammnd, A 1963 Ker 51 = 1963 M) 
k'r. L. J. 175. ^ ^ 


S. 340, (p. 1084) 


Trial of criminal cases would l>e held dining Coint hours 
so that the accused persons may have opportunity to 
avail of legal assistance — Hussairiy A 1962 Raj 
216; 1962 (2) Cr. L.J. 496. 


S. 342, (p. 1096)— Add to footnote 93 ; Sarashibala, A 1962 P 244=1962 (I) 

Cr. L. J. 713. 


S. 342, (p. 1097) Where prosecution evidence discarded, conviction on 

statement of accused partly exculpatory and partly 
inculpatory. It must be used as a whole — Aarain 
S.noli V. Slate of Punjab, (1963) S. C. R. 678. 

S. 344, (p. 1105) Where simultaneous departmental and criminal proceed- 

mgs gcj on, /uld, there is no piovision for stay of 
criminal proceedings. Article 20 (3) of the Constitu- 
tion has no application— A 1962 A 232. 

S. 344, (p. 1108) Stay cjrdcr by higher court docs not have the effect of ous- 
ting the jurisdiction already passed by the Subordinate 
Court. Any proceedings taken in the Subordinate 
C-ourt in ignorance of the order cannot be regarded as 
^ nuWhy- Ram Raj, A 1963 A 588 following Puroshot- 
tam Saran, A 1927 A -101 (F. B.) ; lapdish Pratap Sahi, 
I. L. R. (I960) 2 A 812. 

S. 344 (1-A), (p. 1108) Where a case is adjourned for absence of the 

accused the Magistrate cannot order payment of ad- 
journment cost to the complainant — Alonoranjan Roy 
v. Gadeshu Adondal, 65 C. W. N. 909 ; A 1962 C 98 = 
1962 (1) Cr. L.J. 139. 

S. 349, (p. 1130)— The important words in S. 29 are “Subject to the other 

pro\'isions of this Code. ’ If the Court other than the 
one mentioned in the Special law tried an ofTcnder, the 
proceedings shall be void under S. 530Sabir Ali, 

A 1962 A 105 = 1962 (2) Ci'. L.J. 305. 

S. 367, (p. 1168) \Vhere the judgment does not contain a discussion of the 

pros and cons of a point for determination framed, 
the judgment is not in accordance with inw^Dhulaji 
Bayaji, A 1963 Guj 234 following A 1959 

Ker 111. 


S. 367, (p. 1171) — Comparison that some of the prosecution witnesses might 

have given a further description of how things hap- 
pened would not justify the conclusion that omission to 
examine this was an oblique motive and go to the 
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benefit of the accused — R. K. Dalmia v. Delhi Adminis- 
(ration, A 1%2 S. C. 1821 = 1962 (2) Cr. L. J. 805. 

S. 367, (p. 1171) — The mere fact of uon-examination of witnesses mentioned 

in F. I. R. and that they were examined by the police 
not on the day of occurrence but on the day following 
does not affect the credibilitv of such witnesses — In re 
Ratna Reddi, A 1963 A. P. 252. 

S. 367, (p. 1173) — Circumstantial evidence — Add to footnote 65a, Raghav 

Prapanna Tripathi, (1963) 2 S. C. R, 239, 

S. 367, (2) — Detention as an under trial prisoner is not punishment. Refu- 
sal to punish on account of long detei\lion as an 
under trial accused is illegal — GWeW Sinoh, A 1962 
M. P. 36. 

S. 369, (p. 1179) — Add to footnote 7, A 1959 A 315 (F. B.) followed in — In re 

Bigamma, A 1963 Mys 326. 

S 376, (p. 1189) —Add to footnote 70 ; Ramshankar Singh v. Stale of West 

Bengal, A 1962 S. G. 1239 where held ; Bhawani Prasad 
Bhattacherjee, A 1935 C 386. 

S. 386 (1) (b) proviso and (3), (p. 1200) — Where a person sentenced to 

undergo imprisonment and payment of fine and in 
default of payment a further term of imprisonment 
as well as imprisonment in default of fire, a warrant 
issued under S. 386 (1) (b) for recovery of the fine 
cannot be executed as a decree under sub-s. (3) unless 
special reasons are shown for its execution — Vaman 
Shenoy v. Collector of South Canara, A 1964 Mys 64 
following Jadavendra Nath Panja, A 1938 C 149. 

S. 397 (2), (p. 1206) — After amendment by Act 26 of 1955 two sentences of 

transporation for life in two different cases should be 
ordered to run concurrently in view of S. 397 (2) — 
Utlam Singh, A 1963 Punj 193. 

Ss. 402, 402A, (p. 1214) — In case of an order of Governor commuting 

death sentence confirmed by the High Court, High 
Court cannot under Article 226 of the Constitution 
direct a mandamus on the State against executing 
death sentence — Pokaso, A 1962 A 151 ; 1962 (1) 
Cr. L. J. 241. 

S. 403, (p. 1220) — Where there was a case of private complaint in respect of 

two acts of house trespass and the Magistrate passed 
an order of acquittal with respect to an earlier tres- 
pass with liberty to file a fresh complaint, held that the 
order was without jurisdiction and the legal effect of 
that order was one of discharge, hence the prosecution 
was not barred under S. 403 — Veerathiah v. Rarnaswamy, 
A 1964 Mys 11. 

S. 417, (p. 1255) — An appeal from acquittal need not be treated differently 

from an appeal from conviction and if the High Court 
finds that the acquittal is not justified by the evidence 
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on record, it can set aside the acquittal without com- 
ing to die conclusion that there are compelling reasons 

a" °f Pradesh, 

f./q A fgo i S; C 9’98 ''' 

S. 417, (p. 1255)-High Court can interfere with a finding of fact based on 

Ss. 417, and 423, (p. 1253)-lVhere after an acquittal of all the accused 

poisons on a charge under S. 414, I. P. C. the State 
Gmemmcnt preferred an appeal under S. 417 only 
against an accused against whom there was better 
ctf!!* ostablishing that he was in possession of 

r,^rr pi'operty, held the State could challenge the 

tliP finding of the Sessions Judge about 

tho being stolen property and consequently 

ig I Com t could record its own findings on that 
question— /(yrW.rt ^ath v. State of M. P., A I9G4 S. C. 


Ss. 417, 423 (1) (a), (p. 1254) Where conviction of the accused under 

rAnf; ’ Code, on an appeal by the accused was 

anneVr . Court, then State filed an 

*^09 \ acquittal on the charge under S. 

nr, i’ c okn ^ accused could not be convicted 
unde^-^S. 302.1. P. C.~Dewaaji Gardharji, A 1963 

Ss, 417 and 423, (p. 1255)— Appellate Court interferes with an order of 

when it is satisfied on an examination 
oi all questions of law and fact that the view taken by 
the acquitting Judge is clearly unreasonable— i'Arenflti- 
rfan, A 1964 A |39 following Harbans Singh w. Slate of 

Pmjab Am2 S. C. 439 ; 1962 (1) Cr. L. J. 479 ; 
bee Dharamdas, A 1 960 S. C. 734. 

S. 419, (p. 1259)-Complaint under S. 476 is to be granted as an 

A 352 ^^^—Jiamchandra, A J963 


were not taken at the trial, held, 
igh Court was justified in not allowing appellant to 
take these pleas for the first time at appellate stage— 
Afzalullah v. State of Uttar Pradesh, A 1964 S. C. 264. 

• 423, (p. 1268)— Appellate Court cannot allow questions like a Police 

Officer carrying on search of residence of the accused 
if he had no authority to conduct the search to be 
raised for the first time in appeal Mahadeo, 
A 1963 B 74. 

S. 423, (p. 1268)— Joint appeal.— Where several persons are convicted at a 

Single trial by a Sessions Judge or an Additional 
Sessions Judge, all persons or some of the accused 
persons can file a joint appeal— ia/u Jela, A 1962 
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Guj 125 (F. B.) where Rabari Ghela^ Jadab v. State of 
Bombay^ A 1961 S. G. 748 clislinguished. 

S. 423, (p. 1275) — -Where proceedings under S. 19 (f). Arms Act were 

instituted without the previous sanction of tlio autho- 
rity required under S. 29 of the Act, the entire subse- 
quent proceedings would be illegal and void — 
Ramchand, A 1963 Funj 8. 

Sa. 423 and 428, (p. 1276) -An order for retrial is made in exceptional 

cases and not unless tlte appellate Gourt is satisfied 
that the Gourt trying the proceeding liad lU) juristlir- 
tion to try it, or that the trial was \ itiaii*d l)v serious 
ities or irregularities or on account of misconcej)- 
tion of the nature of the proceedings and on that 
account in substance there had been no fair trial. If 
the Appellate Court thinks that the additional evidence 
is necessary in the interests of justice and \\)v a just 
and proper decision of the case the Apj)ellate Gourt 
should instead of directing a retrial exercise its powers 
under S. 428 (1) — Vkhakhola v. State of Maharaiktia, 
A 1963 S. C. 1531. 

S. 423, (1) (b), (p. 1276) — is clearly confined to cases of appeals preferred 

against orders of conviction and sentence, the powers 
conferred by this clause cannot be exercised for the pur- 
pose of reversing an order of acquittal passed in fa\our 
of a party in respect of an offence charged in dealing 
with an appeal preferred by him against an ortler of 
conviction in respect of another olfence charged anil 
found proved Appellate Court cannot order retrial on 
charges on which the accused was acquitted but can 
do so only in exceptional circumstances —State of 
Andhra Pradesh v. T. Narayan^ A 1962 S. G. 240. 

S. 423, (p. 1283)~Murder case — \Vhere deceased developed illicit intimacy 

with the daughter of the accused which had put ifie 
latter to great ignorinnyy held life sentence was suffi- 
cient — Raghunath Sarma^ A 1963 p. 268. 

S. 424, (p. 1287) — Contents of appellate judgment — An order of confir- 
mation without considering defence plea of alibi and 
evidence in support of it is improper and cannot be 
accepted — In re Ay Tana, A 1963 A. P. 334. 

$. 424, (p. 1287) — Where in a murder trial the High Court rejected the plea 

of self defence set up by the accused on the ground 
that it was inconsistent with the portion of a docu- 
ment filed in the case but which had been excluded 
from the evidence in the case and (he High Gourt 
failed to consider the evidence of injuries sustained by 
the parties, held that the judgment of the High Court 
suffered from a serious infirmity and therefore the 
conclusions of the High Court could not be accepted — 
Ourucharan Singh, A 1963 S. C. 340. 
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S. 431, 


(p. 1298) \\ here a substantive sentence of Imprisonment and fine 

were imposed on an accused person who died during 

the pendency of the appeal held, appeal so far as it 
relates tf> substanii\c sentence abates but survives as 
regards the sentence of {\nc—Covinda Rnjalu, A 1962 
Mvs 275. 


S. 437, (p. 1325)— Where two views are possible on the evidence it is the 

duly of the Magistrate to commit the accused for 
trial. \Vhero that was not done the accused must be 
deemed to hav*e been improperly discharged in regard 
to tile offence triable exclusively by the Court of 
sessions — In re Hanadhir, A I9fi2 P. 239. 

S. 439. (p. 1345)-\Vliere a Court ciirectod production of a document subject 

to objection that iniRlit have been taken, held that the 
Judge had exercised Ids discretion under S. 94, Cr. P. C. 
lead with S. 1 62, lA-idence Act calling for the document 
lom the D. I. G., Kashmir and it could not be said 
tiiat the discretion was exercised arbitrarily so as to 
valiant interference by the High Court in revision — 
State V. M. A. Beg, A 1963 J. & K. 20. 

S. 439, (p. 1352) Unless there are exceptional circumstances a sentence of 

nnpiisonment which has been completely undergone 
should not be enhanced in revision — Babaji Gulaji, A 

I9G3Guj 222. 

S. 439, (p. 1358] Where second class Bench of Magistrates one of whom was 

invested w'ith first class powers under S. 15 (2) tried a 
case and accused was sentenced to pay fine not exceed- 
in^g rupees tw'O hundred, held the remedy was by way 
of appeal which not having been filed, revision under 
S. 439 w’as not maintainable — J. D. Katavil v. C. 
Municipality, A 1963 Ker 200. 

S. 439, (p. 1359)— Death— In a proper case the High Court can exercise the 

powers of revision of an order made against the accused 
person after his death — .\iranjan Amma Kamalu, 1962 
M. \\ . N. 398 (S. C.) following Pranab Kumar Aiitter 
V. State of West Bengal, 1959 (1) S. C. R. 631 ; A 1959 
S. G. 144. 

S. 464, (p. 1363) The Magistrate is concerned w-ith the condition of the 

mind of the accused at the time of the inquiry only 
and not at the time of the alleged commission of 
the offence- v. Seetharam, A 1964 Mys 50. 

S. 465, (p. 1363) — In order to claim the benefit of S. 84, I. P. C. The cru- 
cial point of time at which the unsoundness of mind 
has to be established is the time of the actual act of 
offence and the burden of proving that the accused is 
entitled to the benefit of the exception is upon the 

accused— (1964) M. L. J. \ State of 
Madhya Pradesh v. Ahmedidlah, A 1961 S. C. 998. 

S. 476, (p. 1396)— Appeal under S. 476B is against making a complaint and 

not recording a finding. Starting date of limitation is 
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the date on which 
forwarded to the 
1963 A 352. 


the complaint is signed and not 
nearest Magistrate— A 


S. 517, (p. 1527)— empowers the Criminal Courts to deliver the property to 

any person claiming to be entitled to possession. The 

Court is therefore to decide the (Question of possession 

Issac Samuel, A 1964 Ker 124. 




Addenda 

Amendments 

Section 118, (p. 273). — The bracket and figure ‘T” shall be omitted vide 

Act 52 of 1964 (Repealing and Amending) Act, 
1964, 2nd Schedule, published in of India, 

Ext. 30-12-64. 

Section 198, [p. 667). — The 2nd proviso added by Act 28 of 1943 Section 2 

which was substituted by the Criminal Procedure 
Amendment Act 56 of 1960 published in G. I. Ext. 

, Part II, Schedule 1 No. 44, dated 27th Dec., 1960 as 

follows : — 

“Provided further that where the person aggriev- 
ed by an ofiTence under Section 494 of the said 
Code : — 

(a) is the wife, any relative of the wife may 
make a complaint on her behalf. 

(b) is the husband, and he is serving in any of 
the Armed Forces of the Union under conditions 
which are certified by his Commanding Officer as 
precluding him from obtaining leave of absence to 
enable him to make a complaint in person, some 
other person authorised by the husband in accord- 
ance with the provisions of sub-section (1) of Section 
199-B may, with the leave of the Court, make a 

complaint on his behalf. 

# 

Explanation. — For the purposes of clause (< 2 ) of 
the Second proviso “relative” means any lineal 
descendant or ascendant of the wife, her brother or 
sister, or her father’s or mother’s brother or sister.” 

The Criminal Procedure (Amendment) Act 56 
of I960 has been repealed by Act 52 of 1964 Re- 
pealing and Amendment Act, published in G. I. 
Ext.y dated 30-12-64. now. 

Section 198, (p. 667). — Read by deleting clause (a) in 2nd proviso and 

the Explanation and by omitting the bracket (b). 
The 2nd proviso added by Act 28 of 1943 Section 2 
is restored. 

Section 198-B, (p. 671). — (1) in Section I98-B, — 

{a) in sub-section (1), the brackets and words 
“(other than the offence of defamation by spoken 
words)” shall be omitted. 

{b) after sub-section (5), the following sub-sec- 
tion shall be inserted, namely : — 
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“(o-A) Every trial under this section shall be 
held in camera if either the party thereto so desires or 
if the Court of Sessions so thinks fit to do/' 


(r) after sub-section (13), the following sub-sec- 
tion shall be inserted, namely : — 

“(14) Where a case is instituted under this 
section for the trial of an offence, nothing in sub- 
section (13) shall be construed as requiring a com- 
plaint to be made also by the person aggrieved by 
such offence. \\ ide Anti-Corruption Laws (Amend- 
ment) Act, 1964, Gazette of India, Ext., Part IL 
dated, 19-12-64|. 


Section 222(2), (p. 775).— In sub-section (2) for the words “dishonest mis- 
appropriation of money, it shall be sufficient to 
specify the gross sum/’ the words “dishonest mis- 
pppropriation of money or other movable property, 
it shall be sufficient to specify the gross sum or as 
the case may be, describe the movable property” 
shall be substituted, [videy Anti-Corruption Laws 
(Amendment) Act 40 of 1964, G. I. Ext. Part II, 
Schedule 1 No. 43, 19-12-64.] 

Section 492, (p. 1458). In sub-section (1) ofSection 492 for the words *“the 

State Government” the words “The Central Govern- 
ment or the State Government” shall be substituted. 
{vide Act 40 of 1964), 


Section 495. (p. 1467).— In sub-section (1) of Section 495, for the words 

generally or specially empowered by the State 
Government , the words “Generally or specially 
empowered by the Central Government or the 
State Government” shall be substituted, \vide Anti- 
Corruption laws (Amendment) Act 40 of 1964.] 


Sections 251-A, 344, 435 and 540-A.— While amending the Prevention of 

Corruption Act, Act 1 of 1947 by insertion ofSection 
7-A of the said Act, Section 251-A(8), Section 344 
(l-A), Section 435 and Section 540-A Cr. P. Code 
for the purposes of trial of offences punishable 
under Section 161, Section 165 or Section 165-A 
I- * ’.Y* under Section 5 of the said Act, the 
provisions of the Code of Criminal Procedure 
shall in their application to such proceeding’ have 
effect as if. ® 


Section 251-A, (p. 898).— (rt) in sub-section (8) of Section 251-A for the 

words The accused shall then be called upon”, the 
words ^ ‘The accused shall then be required to give 
in writing at once or within such lime as the Magis- 
trate may allow a list of persons (if any) whom he 
proposes to examine as his witnesses and of the docu- 
ments (if any) on which he proposes to rely and he 
shall then be called upon” had been substituted. 
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Secrion 344, (p. 1103).— (i) in sub-section (1-A) of Section 344 after the 

Second proviso the tollowing proviso had been 
inserted, namely ; — 

“Provided also that the proceeding shall not be 
adjourned or postponed mere y on the ground that 
an application under Section 435 has been made by 
a party to the proceeding.” 

Section 435, (p. 1301). — (c) in sub-section of Section 435 before the Expla- 
nation the following proviso has been inserted, 
namely — 

Piovided that where the powers under this 
sub-section are exercised by a Court on an applica- 
tion made by a party to such proceedings the Court 
shall not ordinarily call for the record of the pro- 
ceeding : — 

(a) without giving the other party an opportu- 
nity of showing cause why the record should not be 
called for, or 

(b) if it is satisfied that an examination of the 
record of the proceeding may be made for the certi- 
fied copies thereof ; 

and in any case, the proceedings, before the inferior 
Court shall not be stayed except for reasons to be 
recorded in writing.” 

Section 540-A, (p. 1620).— (r/) after sub-section {2} of Section 540-A, Cr. 

Code, the following sub-section had been inserted, 
namely : — 

“Notwithstanding anything contained in sub- 
section (1) or sub-section (2) the Judge or Magistrate 
may, if he thinks fit and for reasons to be recorded 
by him, proceed with inquiry or trial in the absence 
of the accused or his pleader and record the evidence 
of any witness subject to the right of the accused to 
recall the witnesses for cross examination.” \vide^ 
Anti Corruption Laws (Amendments) Act 40 of 
1964.] 

State Amendments 

Section 4(f), (p, 16) — Union Territories (Goa, Doman and Diu). — “Cog- 
nizable Offence” Notwithstanding anything con- 
tained in Cr. P. Code, 1898 (5 of 1898) an offence 
under Goa, Daman and Diu Entertainment Tax 
Act, 1964 (Goa Act 2 of 1964) shall be cognizable 
in virtue of Section 15 of that Act. (Goa Government 
Gazette, 9-4-1964, serial No. 1 No. 15 Supp. p. 117). 

Section 4(f) — Andhra Pradesh. — Cognizance of Offences under Andhra Pra- 
desh Co-operative Societies Act, 1964 shall be cog- 
nizable as specified in Section 85 of that Act (A P 
Gazette, 25-2 1964, Part IV Ext.) 


‘ CODi: or CRIMINAL PROCEDl Ri;, 1898 

Section 13- Assam.— The Code of Criminal Procedure, 1898 (5 of 1898) 

Section 1 3 is amended by Code of Criminal Procedure 
(Assam Amendment) Ordinance, 1964 (Assam Ordi- 
nance 2 of 1964) Section 13 of the said Code substi- 
tuted. (Assam Caz‘'lte, dated 10-2-1964, Ext. p. 140.) 

Section TT2)— Gujarat.--Police Ollicers appointed in Column of the 

Schedule to this notification appointed as special 
^^agist^ates for the areas within their respective juris- 
diction and power specified in Column 2 of the 
schedule conferred upon them. Bombay Home 
Department Noiification No. 3261-7D, dated 21-2- 
1955 Suspended. ''Gujarat Government Gazcile, 
21-5-1964, Part I\’-A, p. 65.) 

Sections 29-B and 399, (p. 75) — Mysore. — The said sections cease to apply 

to the State of Mysore by Section 6(1) of Mysore 
Cdilldren Act 1964 (Mysore Act 19 of 1964). (Mysore 
(>azelte, dated 9-4-1964, Part IV, Section 2-B, p, 373.) 

Section 32— Union Territories— Andaman and Nicobar Islands.— A 

Magistrate of first class can lawfully pass a sentence 
of fine exceeding two thousand rupees for an oflence 
punishable under Andamans and Nicobar Islands 
Rent Control Regulation, 1964 (Regulation 7 of 
1964). [Ga-zcUe of India Ext. 18-5-1964, Part II, 
Section 1 p. 241 .) 

Sections 102-103, (p. 177)— Andhra Pradesh.— The provisions of the said 

sections relating to search and seizure apply, so far as 
may be, to searches and seizures under Clause 1 1 of 
Andhra Pradesh Food Grains Dealers’ Licensing 
Order, 1964. A. P. Gazette Ext., 26-1-1964, Pt IL 
p. 1 ; apply to searches and seizures under Clause 4 
of A. P. Rice Procurement (Levy) Order, 1964, 
(A. P. Gazette, of A. P. 4-3-1964, Ext. Pt II p 1.) 

Gujarat. Ihe said sections relating to search and seizures shall apply, 

so far as may be, to searches and seizures under 
Clause 1 1 of Gujarat Food Grains Dealers’ Licensing 
Order, 1964. (Gujarat Government Gazette, 12-3- 
1964, Pt IV-A p 234.) 

K.erala. Reporting to search and seizure apply, so far as niay be, to 

searches and seizures under Clause 1 1 of Kerala 
Pood Grains Dealers’ Licensing Order, 1964. 

I Kerala Gazette, 24-3-1964, Suppl Pt. 1 G. 936.) 

Madras. Ihe said sections relating to search and seizure, so far as may 

be, apply to searches and seizures under Section 13(2) 
of Madras Food Grains Dealers* Licensing Order, 
1964. (Ft, St. George Gazette, 1 1-3-1964, Pt V, p. 240.) 

Mysore.— Provisions of Sections I02-I03 relating to search and seizure 

apply, so far as may be, to searches and seizure under 
Clause 1 1 of Mysore Food Grains Dealers' Licensing 
Order, 1964. (Mysore Gazette, 20-5-1964, Pt S. 2, 

p. 188 .) 
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West Begal. — Provisions of Sections 102-103 relating to search and seizure 

so far as may be, apply to searches and seizures under 
paragraph 8 of West Bengal Rules and Paddy Con- 
trol Order. 1964. ^^Galcutta Gazette, 19-2-1964, Ext. 
Pt. I, p. 477) ; apply to searches and seizure under 
paragraph 6 of West Bengal Rice and Paddy Pur- 
chase (Levy) Order, 1964. fCalcutta Gazette, 21-2- 
1964, Ext. Pt I, p. 519.) 

Maharashtra. — Provisions of Sections 102-103 relating to search and 

seizure so far as may be, shall apply to searches and 
seizures under Maharashtra and Gujarat Rice (Ex- 
port Control) Order, 1964, Gazette of India, 16-4- 
1964, Pt. II, S. 3(i), Ext., p. 433. 

Punjab. — Provisions of Sections 102-103 relating to search and seizure 

shall apply, so far as may be, to searches and seizures 
under Clause 1 1 of Punjab Rice Dealers* Licensing 
Order, 1964. (Punjab Government Gazette, 10-4-1964, 
Ext. Ft. Ill, p. 525.) 

Section 492(1), (p. 1460) — Mysore. — Assistant Controller of Weights and 

Measures working in the .State appointed as Public 
Prosecutors for conducting prosecutions under 
Mysore Weights and Measures (Enforcement) Act, 
1958 (Mys Act 2 of 1959). (Mysore Gazette, 2-4-1964, 
Pt. IV of S. 2-G(n), p. 876.) 

Chapter XLII, (p. 1509)— Mysore. — The provisions of Chapter XLI I 

Cr. P. Code, so far as may be, shall apply to bonds 
taken under Mysore Children Act, 1964 (Mys Act 19 
of 1964) by virtue of Section 97 of the said Act. 
(Mysore Gazette, 9-4-1964, Pt. IV, S. 2-B, p, 373.) 

Section 544, (p. 1625) — Gujarat. — Rules under Section 544, Cr. P. Code 

were published under Government of Bombay Notifi- 
cation, Home Department No. PALO 2534, dated 
2-5-1956. The said rules in their application to the 
State of Gujarat have been superseded by Gujarat 
Payment of Expenses to Witnesses (Officers of other 
Governments) Rules, 1963. (Gujarat Government 
Gazette, 13-2-1964, Pt. IV-A, p. Ill — 5 Rules and a 
Schedule.) 

Cases Published up to August, 1965 

Section 1 (p. 8) Statement of Objects and Reasons.— It is common place 

that a Court cannot construe a provision of the Consti- 
tution on the basis of the Statement of Objects 
and Reasons and the Supreme Court cannot 
depart from the statutory rule of construction. 
Vajravaluv. Sp. Dy. Commissioner, h. 1965 S C 1017 
( 1021 ). 

Section 1 (2), Section 4 (1) (m), Section 5 (12) (p. 10).— The Kerala 

General Sales Tax Act does not contain any special 
forum of procedure for the Trial of olTences under 
the Act, the Criminal Procedure Code will be appli- 
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Section 4 
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cable. The procedure relating to offences as-ainst 
o her laws given in Schedule II of the Code afe an 

sictiolf 4 xr'"' as defined fn 

r4Tution^of warrant for 

e.\ecution of arrears of Sales Tax recoverable as a 
fine under Section 387 Cr P r as a 

anri ™ '-'f- 1 • C. IS a judicial order 

and IS revisable under Serfinn 4*^0 c i 

J. Corona- of Police, A 1964 M 185: 'l^64'(frCr 

^ proceeding must 
relate in same way to the administration of justice 

^ tel Pam V. Sub-du iswnal Judge Thcog, A 1 965 H P 

l)(n). (p. 32). -Offence mider .he Rajasthan Food Grains Dealers’ 

Licensing Order, 1958, breach of which is liable to 

feCodiSs Act"' ^ 

must be IrpitpH ^ rion-cognizable offence and 

Raj 237 '^96^2) Cr^wTo^r 

S...ion 5 ,p. ’’'--''TXiril ■'!?» 

of Serrinn 9 lo ’ resort to the provisions 

215 on 242 is illegal. Doomgershi, A 1965 C 

Section 10 ( 2 ), Section 192 (1 j Id 461 Tir, i c • 

tional DktViri Tr^o^or Section 10 (2) the Addi- 

District XTaoiej powers of a 

District Mairf ^c although an additional 

n s deerfe T Purposes of Section 192 

Ma-c tral h 1° be subordinate to the District 
A-w Pnwer to transfer cases In re 

^an/ia^yalal Daulalramji, A 1965 M P 53 : (1965) 1 Cr 

Section 12 (2), Section 177 (n 501 _wn 

trate for a 4- P^^rson is appointed a Magis- 

State cLer " is no notification bylhe 

P^wL ^n7 jurisdiction,^ the 

Cuehout ih^^H .'"“0" Magistrate e.^tend 

tion 12 121 T ' L 00^0'' provisions of Sec- 

M P 53f(19M) T’Cr rjTot' ^ '365 

Sections 14, 39 (1), (p. ^T-Jhe 

enough to in^c"? wide 

V FV,™ I// 3'ate. P. M. Deshpande 

V- I eno Alloys Corporation, A 1964 A P 471 . ^ 


Section 29, (p. 73). 


U^rdtoe ^ Court-martial or of the Magis- 

Thar P^^rson is or is not 
charged under Section 71 of Air Force Act The 

Se7ion'f25^1-M° Procedure laid down by 

u77 rules framed there- 

under. S. R. Tnpathi, A 1964 A 371. 
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Section 32, (p. 82).— OiFence under Sections 7 and 12 of the Essential Com- 
modities Act is triable by a Magistrate, 1st Class. 
Where the accused imported food grains after appli- 
cation for but before receipt of licence, held, conduct 
of the accused was not //^/(?, fine of Rs. 2.000/- 
should be awarded. Jogilal, A 1965 M P 27 • 1965 fC 
CrLj43. 

In a case of an offence with a Criminal coinpie.\, 
deterrent punishment should be inllicted. h'ahi A 

1964 M P 182 : 1964 (2) Cr L J 185. 

Section 35, (p. 89). — Offences defined by Sections 279, 280, 336, 337 and 338 

I. P. C. can be viewed as minor offences included 
within Section 304-A I. P. C. Accused once con- 
victed under Section 304-A cannot be convicted 
under Section 279 1. P. C. Shiva Ram, 1965 A 196. 

Section 46, (p. 107h — Police custody commences from the time movements of 

the accused are restricted or he is kept in police 
survellance. Raratnhansa, 1964 or 144 : 1964 (1) Cr 
]. J 680. 

Sections 51, 54 (1) (iv), Sections 523 and 550 (p. 109j Gold and Silver sus- 
pected to be stolen- search and seizure— disposal 
of property seizure — proper procedure. — Where 
a person is arrested under Section 54 (1) {iv) on 
suspicion that he was carrying stolen property and 
on a search of such person under Section 5 1 Gold and 
Silver is seized under Section 550, Section 523 pro- 
vides for the procedure in that behalf, ha^lurilal v. 

State of[ \ /^, A 1965 S C 1039. 

Section 83, (p. 143). — A warrant issued under Section 183 directing the arrest 

of the proprietor of a firm without mentioning either 
the name or the description of the person to be 
arrested is not a valid warrant. I'elepaiv A 1965 Ker 
72 following Sagarmal Khemraj, A 1940 li 397. 

Section 94, (p. 159). — If the document is such as is not the statement of the 

accused conveying his personal knowledge relating 
to the charge against him, he may be called upon 
by the Court to produce that document, but if the 
order relates to a document which contains any 
statement of the accused based on his personal 
knowledge, the order for its production will attract 
the constitutional bar against testimonial compulsion 
under Article 20 (3) of the Constitution. Prabfiu 
Singhy A 1964 Punj 325: 1964 (2) Cr L J 199 follow- 
ing State of Bombay v. Kuthi hula, A 1961 SC 1808 : 
1961 (2) Cr L J856. 

Section 96, (p. 166). — The provisions of Cr. P. Code relating to search apply 

to search warrants issued under Sections 96, 98 and 
Form 8 of the Schedule V does not operate in con- 
nection with searches under Section 19 (3) Foreign 
Exchange Act. .Vi/ratan Sarkar v. Lakshmi A'arain, A 

1965 SCI. 
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Section 19-A of the Foreign Exchange Act does 
not take away the general powers vested in the 
Court contained in Cr. P. Code in respect of pro- 
perty seized under a search warrant. IZastern 
Machiuen' Trading Co., A 1964 B 127 ; I L R (1963) 
B 778 following .1, K. Srivastava, A 1956 C 609, 
Canfjatram v. Collector of Land Customs, A 1960 C 
572. 

Section 99-B. fp. 173).— Add to footnote 15 : .\awal h'ishore, A 1964 Puni, 

269 (F B) : 1964 Cr LJ 696 (F B). 

Section 103. fp. 183).— Non compliance with provisions of Section 103 is a 

mere irregulrity. State v. Satyanarayan, A 1965 or 
io\\o\C\x\g Sunder Sinoh w State of' L\ P., A 1956 
S C 411 : 1956 Cr LJ 801. 

Non recording of reasons for search under Sec- 
tion 163 makes the search illegal. The illegality of 
the search however does not make the evidence of 
seizure inadmissible. Stale v. Satyanarayan, A 1965 or 
136 following Coc/ian J'elajud/ianJ A 1961 Ker 8 (F B) 
1961 (1) Clr L J 70, Radha Kishan v. Slate of U. P., A 
1963 S C 822 ; 1963 (1) Cr ] 809 and distinguish- 
ing State of Rajasthan v. Raman, A 1960 S C 210 : 

1960 CrLJ 286. 

Section 107. (p. 197). Person proceeded under Section 107 can not be 

granted bail. The procedure to be followed is pro- 
vided under Section 117 (3). Chandra h'ishore v. 
Jogendra, A 1965 Tripura 20. 

Section 107, 117 (3), Section 145, (p. 202). — Where there is a bona fide dispute 

between the parties, a proceeding under Section 145 
should be started against them but the Magistrate if 
he so desires has discretion to direct proceeding under 
Section 107 against both the parties. If such a pro- 
ceeding is drawn up against only one party, that 
party will be placed in a disadvantageous position 
against the other party, similar principle applies in 
the case of an interim order under Section 1 1 7 (3). 
Sathuhan Jha, A 1964 P 445 : 1964 (2) Cr L J 438. 

Sections 107, 112, (p. 204). — Initiation of the proceedings under Section 107 

depends upon the subjective satisfaction of the 
Magistrate. Proceedings may be dropped at any 
stage even after passing an order under Section 1 12. 
Asghar Khan, A 1964 A 391 following Chatta Ittaman, A 
1953 Tr Cr 24, Shankeran v. Dulla, A 1958 Raj 150 : 
1958 Cr L J 970. 

Section 133 (p. 307), — Action can only be taken in cases of long standing 

unlawful obstruction in case of emergency where the 
public shall be put to great inconvenience and shall 
suffer an irreparable injury. Action can always be 
had where unlawful obstruction or nuisance is 
recent, Asharfi Lai, A 1965 A 215 : (1964) All L J 
629. 



ADDENDA 


9 


Section 133, (p. 308). — Rights of the riparian owners, however numerous 

they may be and the private personal riglits of each 
individual owners are not the rights of the public 
and in directing the petitioner to remove the dam in 
question on the ground that it interfered with the 
rights of irrigation of the lower riparian owner the 
Magistrate acted without jurisdiction. M. Vellapan 
v. Xarayan A'air, A 1964 Ker 252. 

Section 144. (p. 369).— Add to footnote 81, distinguished in h'hushi Mahion, 

A 1964 P 526 where A and B were restrained by an 
order under Section 144 from going o\ er land with 
standing crops and A by disobeying the order took 
away the crops although a riot did not take place 
due to B’s non-resistance. licld^ conviction under 
Section 188 I. P. G. was justified. 

Section 145, (p. 382) Prior Decree of Civil Court about possession. — • 

The starting of a proceeding under Section 145 bet- 
ween parties who had already fought out litigation 
in Civil Court would, to quote the words of Khaja 
Mohammad Noor J. in Rajendra v. Chintamoni^ A 
1939 P 15 1 (152) “Encourage defiance of the decree 
of Civil Courts and paralyse the administration of 
Justice”. Banamali Mahapagra^ A 1964 Or 204 : I E R 
(1964) Cut 182. 

Section 145, (p. 387). — If the Magistrate decides to hold local inspection 

under Section 539 B, he is to inspect the local area 
in presence of the lawyers and parties concerned. 
Appayya Kaika, K Mys 177:1964 (2) Cr L J 

313 following Kistappa v. Serappa^ A 1955 Mys 131. 

Section 145 (4), (p. 415). — A magistrate cannot decide question of title. It 

is for the Magistrate to decide on affidavits as to 
which party was in possession at the date of the 
preliminary order and in case he cannot do so he 
ought to refer the matter to the Civil Court. 
Shamsher Bahadur ^ 1964 A 394. 

Section 145 (4), (p. 420). — A bare order of attachment under Section 145 

without any prohibitory order directing one of the 
parties not to do any acts in respect of the land does 
not attract the provisions of Section 188, I. P. C. 
Kahi Muchit A 1965 Ass 29. 

Section 145 (4), (9), (p. 426). — The Magistrate can summon any witness 

under Section 145 (9) to give evidence or produce 
documents, though he may not have filed affidavit. 
Chullamathu v. Rajaval, 1964 (I) Gr L. J 674 : A 1964 
M 263 where Bahore v. GhorCy A I960 Raj 15, Kat^ 
haiyalal v. Devi Singh, A 1961 M P 302 : 1961 (2) Cr 
• L J 642 Mirza Aid. Aziz, A 1962 A 68 : 1962 (1) Cr 
LJ 116 relied on; Ghutu Akonda v. Shamser AH, A 
1964 Ass 105 : 1964 (2) Cr L J 272 (1) ; Shial Kumar 
V. Tribhuban, A 1965 P 725. 
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Section 145 (4), Proviso (2) (p. 419). -Is discretionary and the Magistrate 

may refuse to take notice of dispossession if he is of 
opinion that the rightful owner has dispossessed the 
trespasser within two months of his preliminary 
order. ^ Baham Singh v. Budha Deii, A 1965 P 261 
following. _ Bux Singh v. Sukhdin, A 1959 A 141 

C.r L J 261 ; Janarna Bhoi v. Dramupadi 
Bholam, A 1952 Or 26 ; 1952 Cr L } 148 ; Syed Afd. 
A aim V. Du araka Singh, A 1939 Oudh 31. 

Section 145 (4), Proviso 3 (p. 420). -Sub-divisional Magistrate while passing 

an order of attachment should clearly indicate how 

in the interest of maintenance of peace an r.v pdTte 

order is necessary. Bha^wandas v. Supoan, A 1965 
Raj 143. 

Section 145 (9.. (p. 426).-There is no bar to a Magistrate to examine a 

Couit witness under Section 540 even in proceeding 
under Section 145. Ghutu Akonda v. Shamsher AH, A 

1964 Ass 105 ; Raj hishorc v. .Xiranjan, A 1964 Or 

226 ; 1964 (2) Cr L J 563. 

Section 146, (p. 434) — Add to footnote 52 ; Ilanumappa v. Kamlappa, A 1964 

Mys 195 where held that after the Civil Court on 
a relerence under Section 146 (I) found that the 
Parties are in Joint possession, the Magistrate can 
not make a declaration under Section 145 (6) and 
has to drop the proceedings. 

Section 146 (1-A), (p. 436J. — Civil Court is bound to record a finding in 

favour of one of rival parties, a finding that it was 
unable to decide which party was in possession is 
erroneous under Section 146 (I) (D). Revisional 
Court can not go into the propriety of the final 
order based on the finding of the Civil Court. 
Badrinaih, A 1965 A 127 : 1965(1) Cr L J 271 follow- 
ing Malhu Sethuvyer v. Landaswami Odayar, A 1959 
M 111 : 1959 Cr LJ 355 and not following Raja 
Sing V. Mohendra Singh, A 1962 P 243 (F B) : 1963 (2) 

Cr L J 25. 

Section 147 (2), (p. 453). A Magistrate dealing with a proceeding under 

Section 147 can not pass an order for removal of 
an obstruction over and above passing an order 
prohibiting interference with the exercise of a right 
found by him. Ram Ishwar Singh, A 1965 P 1-7 
following Jflmaf/or Mia, A 1961 P 374. 

Section 148, (p. 461).— Add to footnote 65 ; Chandrama Rai v. Harbans, A 

1965 P 21 where held that the successor of the 
Magistrate who passed final orders under Section 145 
can pass order for costs. 

Section 151, (p. 462).— Add to footnote 76 ; AM J// v. Ramsarup, 

A 161. 


Section 154, (p. 468).— An information not about the occurrence of a cogni- 
zable offence but only a cryptic message in the form 
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Section 154, (p. 471).- 
Section 154, (p. 472).- 

Section 154, (p. 472).- 

Section 154, (p. 468).- 
Sections 156 and 169, 

Section 162, (p. 497).- 

Section 162, (p, 497).- 

Section 162, (p. 498).- 


of an appeal for immediate help cannot be treated 
as First Information Report. A'anai Adah, A 1965 C 
89 ; 1965 (1) Cr L J 160 ; Saroop Singh, A 1964 Puni 
508 ; 1964 (2) CrL J 718. 

-Add to footnote 31 ; .1. JV. Khan, A 1962 C 641 ; 
State V. Hiralal, I L R (1964) Guj 276 ; A 1964 Guj 
261. 

-The Supreme C:ourt in Feddi v. State of Madhya 
Pradesh, A 1964 SC 1850 distinguished Afisar AlVs 
case, h 1957 SC 366 and held that F. I. R. is 
admissible to prove against him, Iiis admissions 
which are admissible under Section 21 Evidence 
Act. 

-A narrative disclosing strained relation between the 
accused and the deceased several days before 
the occurrence in the First Information Report 
given by the accused being a statement disclosing 
motive for the crime is inadmissible under Section 25 
Evidence Act. Ram Sajiwan, A 1964 A 447 where 
Pakala Narayanswami, A 1939 PC 47 followed, 
Harnam Kisha, A 1935 B 26 approved and Lalit 
Mohan, A 1921 C 111 distinguished. 

-Statement recorded by Police after star ling of investi- 
gation is hit by Section 162. State v. Ramoyudhya, 
A 1965 C 348. 

(p. 480). — Complainant’s oUicer is to be examined 
at the trial as a principal witness conversant with 
the facts of the case. Copal Krishna, A 1964 A, 481 : 
(1964) (2) Cr L J 497. 

-A ‘statement’ during period of investigation is not 
necessarily during course of investigation. The 
statement must be ascribable to enquiry conducted 
by the investigating officer and not one which is 
dehors the enquiry. Baleshwar Rai v. State of Bihar, 

(1963) 2 S C R 433 : 1964 (1) Cr L J 564 (S C). 

-A confession made by a person accused of an offence 
under the Bihar and Orissa Excise Act and recorded 
by an Excise Inspector who is empowered to investi- 
gate any offence under the Act is inadmissible by 
reason of the provisions of Section 25, Evidence Act. 
Raja Ram v. State of Bihar, A 1964 S C 828 : 1964 
(1) Cr L J 705 where Nanoo Sk, Ahmed, A 1927 B 4 
(F B) : Ibrahim Ahmed, A 1931 C 350 ; Amin Sharif, 
A 1934 C 580 (F B) ; Haribole Chunder, I L R 1 C 
207 ; Public Prosecutor v. Paramasivam, A 1953 M 
917 ; Ibrahim, A 1944 L 57 approved ; Ah Foong 
Chinaman, A 1919 C 527 overruled. 

Tape recording of a conversation between the accused 
and the complainant where a trap was laid in 
a case of prosecution under Section 165-A Indian 
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Penal Code did not attract the applicability of Sec- 
tion 162 and was admissible. Timif Ali, A 1965 B 
3 : (1965) 1 Cr L J 12. 

Section 162, (p. 502).— Use of statements made to Police under Section 161 

for corroborating other prosecution witnesses is not 
permissible. Raghn Gope, 42 P 454. 

Section 162, ip. 504). In a case of a trial on the basis of a subsequent 

petitioji of complaint after the police had submitted 
final report, Section 162 applies, accused can get 
copies of statements made to the police by prosecu- 
tion witnesses for contradicting them. Daitari Das. 
A 1965 Or 21 ; 1965 (1) Cr LJ 191. 

Section 162, (p. 504). Where there are three different versions of the 

occurrence, statement of a person who had given 
F. I. R. which is not hit by Section 162 should be 
produced in order to enable the Court to arrive 
at the real truth in the case. Mansur Ali. A 1964 
Tripura 45. 

Section 162, (p. 507). Where statements made by witnesses in deposition 

in Court are inconsistent with earlier statements 
before the police, held, there were contradictions 
within the meaning of Section 162 and no reliance 
could be placed on the evidence of the witnessses. 
Dayabhai v. Slate of Gujarat, A 1964 S C 1563 : 1964 
(2) CrLJ 472. 

Fvery omission in a statement under Section 162 
is not contradiction. Dukhi Devi, A 1965 Or 33 follow- 
ing Tafisildar Singh, A 1959 S C 1012 : 1959 Cr L J 
1231. 

Section 164, (p. 516). — Statements recorded under Section 164 are not 

substantive evidence and can not be made use of 
except to corroborate or contradict the witness. 
Koushalya Devi, A 1964 Or 38. 

Section 164, (p. 522).— Add to footnote 55, Bala Majhi, A 1951 Or 75 (F B) 

followed in Param Chandra, A 1964 Or 141 ; 1964 (1) 
Cr L J 680 where held that evidence of the Magis- 
trate is admissible under Section 533 to show volun- 
tary nature of the confession. 


Section 164, (p. 526). — Add to foot note I ; Raja Ram v. State of Bihar, A 

1964 S G 828 which has overruled Renusopal, A 1948 
M 39. 


Section 164, (p. 527).— Add to foot note 12 ; Dewanchand, A 1965 Or 66. 

Sections 164 and 364, (p. 527).— Where the accused was charged under 

Section 302 Indian Penal Code for burying alive 
a newly born illegitimate child and an inquest was 
held in the presence of a Magistrate and in the 
“examination notes” the Magistrate besides what 
he had noticed at the spot, also incorporated the 
confessional statement alleged to have been made 
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by the accused before the investigating officer, held 
that the illegal recording of the confession and its 
admission into evidence had prejudiced the accused 
who was entitled to an acquittal. Bhagray AmniUy 
A 1964 Ker 241 ; 1964 (2) Cr L J 414. 

Section 164(2), 364(3) and 533(1), (p. 529). — Where the memorandum as 

required by Section 364(3) was not made by 
a Magistrate and facts showed that only one hour 
was given for reflection, hcldy Section 364 was not 
complied with and as the Magistrate was not fully 
conversant with urdu and the Reader who wrote 
down the confession was not examined, the confes- 
sion could not safely be treated as voluntary. Bala 
Singhy 1963 (2) SC] 209: 1964 (1) Cr L J 566 
(S C). 

Section 164, (p. 534) . — Confession of a co-accused is not evidence within 

Section 3 of the Evidence Act. It can be considered 
under Section 30, Evidence Act only after the other 
evidence has been considered and found satisfactory. 
Mohan Singhy A 1965 Punj 291 where Ram Prokash 
V. State of Punjab y A 1959 SC 11 1959 CrLJ90 
distinguished. 

Section 165(5), (p. 539).— Where a police officer fails to comply with the 

provisions of Section 165 in the matter of making a 
record and sending a copy of it to the Magistrate 
as required by sub-section (5), the accused can not 
be held guilty under Section 353 I. P. C., Thakur 
Tantiy A 1964 P 493 : 1964(2) Cr L J 571 following 
State of Rajasthan v. RahmaUy A 1960 S C 210 : 1960 
Cr L J 286. 

Section 167, (p. 512).— Routine rein inch deprecated in cases of arrest on 

suspicion under Section 54. Sahadal Khaiiy A 1965 
Tripura 27. 

Section 167, (p, 543).— Unless a police officer considers that he cannot com- 
plete the investigation within a period of 24 hours 
fixed by Section 61, it is his duty to produce the 
accused forthwith before the Magistrate. jVara 
Chandray A 1964 Manipur 39. 

Section 173, (p. 558).— It is the duty of the police to carry out prompt in- 
vestigation cases of persons arrested on suspicion 
under Section 54. Sahadat KhaUy A 1965 Tripura 

27. 

Section 173, (p. 561).— The question as to whether an order directing sub- 
mission of a Charge sheet is a judicial order or an 
administrative order is not free from difficulty and 
it has been left open in State v. Awora Beway 27, Cut 
L T ^^16 ; RatnakarDas v. Abadhilaswamiy A 1965 Or 

135. 

Section 173, (p. 562).— Accused is entitled to copies of documents on which 

the prosecution relies whether the case is instituted 
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CODE OF CRIMIXAL PROCEDURE, 1898 

on complaint or on police report. Kanhaiyalal 
DaidaUamanji, A 1965 M P 53 : 1965(1) Cr L T 298 • 
^oor khan v. State of Rajasthan, A 1964 S C 286. 

in an enquiry 

by the Magistrate under Section 176 can be treated 
as former statements of witnesses or as confessions 

Shna-riT'T" persons. Public Prosecutor 

' of committed by a Pakistani in violation 

iLh s , Rules by travelling to 

ion Iso ,Tr,T^ 'leaning of Sec- 

tion 182. Abdul Samad, A 1965 All 158. 

■Section 183 does not control Section 180 i\I (6) and 
Section 181(2). Phe object of Section 183 is to pro- 
vide against the diniculties that might be frequently 

mSTof'^a'" place of th^e com- 

iniirn offence committed in course of a 

journey. Munnalat, A 1964 Raj 118. 

^963 Oi“ (Laws) Regulation 12 of 

cednre P t Criminal Pro- 

Dh. on *? '^'^'^nded to Goa, Daman 

mitted ■' '°“§1^ die offence was com- 

Citten =, I offender was an Indian 

Sections *^3 within the perview of 

inn vil 4 I. 1 . C., accused whether appear- 

hv°rhp r" K ^ o process being issued on him 
whh^ Bombay Court must be said to be ‘found’ 

' ‘ ‘‘%roeanmg of Section 188. Obtaining of 

complaint is not fatal. 

L J 5?3 A 1964 B 264 : 1964(2) Cr 

oPlicalth of the Nagar Maha- 
palika of Kanpur is a person duly authorised by the 

n "”^"oo° complaints as contem- 

W U ; f',? Administration Act. 

1964(1) CrT'’j^705^‘’"^'''^ ^ ' 

■Meaning of taking cognizance.— Add to footnote 
janmia Singh w Bhadai Shah, A 1964 S C 1541 
w ere held that where the Magistrate appl ies his 
inind not for proceeding under the various provi- 
sions o Chapter XIV but for purposes of ordering 
inves Jgation under Section 156(3) or issues a secret 
warrant, he cannot be said to have taken cognizance 
o any offence when the Magistrate after examining 
the complainant orders the Police to institute a case 
and report and a charge sheet so submitted by the 
police, held cognizance is taken on a complaint and 

the police report should be treated as a report under 
Section 202. ^ 
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Taking cognizance is a mental act, ordinarily 
the examination of the complainant enquiry under 
Section 202 or enquiry under Section 156(3) are all 
held with a view to find out whether cognizance 
should be taken or not. Shivangowda v. Veerappa, A 
1964 Mys 129 following Gopal Dasv. State of Assam, 
A 1961 SC 986: 1961 (2) Gr L J 39; Jamuna 
Singh V. Bhadai Shah, A 1964 S G 1541. See 
' h'anhayalal Daulatramfi, A 1965 M P 53: 1965 (1) 

Cr L J 298. 

Taking cognizance.— A Magistrate when he 
applies his mind for proceeding under the various 
provisions of Ghapter XVI of the code, he must be 
said to have taken cognizance of the offences men- 
tioned in the complaint. Shamlal, A 1965 H. P. 37 
following R. R. Chari v. State of U. P., A 1951 S G 
207:52 CrLJ 775, Jamuna Singh v. Bhadai Shah, 
1964(2) Gr L J 468 A 1964 S G 1541. 

Section 190, (p. 601). — A Magistrate takes cognizance of an offence and he 

can summon petitioners as accused although police 
mentioned other persons as accused. Fatta, A 1964 
Punj 351; 1964(2) Gr L J 204 following A 

1962 G 133 Mohrab, A 1924 Sind 71 F B. 

Section 190, (p. 602). — Where a Magistrate takes cognizance on a report by 

a police officer in a non-cognizable offence without 
authority from the Magistrate, cognizance is taken 
under Section 190(l)(i?) and not under Section 190 
(I)(A). Mi Mosan Rutty, 1965(1) Gr LJ 178. 

A Magistrate acts within jurisdiction in amal- 
gamating both complaint cases but acts improperly 
in directing complainants to cross-examine and con- 
tradict witnesses examined by other complainant. 
Giriraj, A 1965 A 131 ; 1965 (1) Gr L J 275. 

Section 190, (p. 605). — If cognizance is in fact taken on a police report 

which is assailed as being vitiated by the breach of 
mandatory provision relating to investigation the 
trial cannot be quashed unless the illegality in the 
investigation can be shown to have brought about 
a miscarriage of Justice. Gyasiram, A 1964 Raj 237. 
See A. R. v. Rhiiish Chandra, A 1962 G 189 : (1962) 1 
Gr I. J 405. 

Section 190, 170, (p. 605). — Magistrate has no power to order Police to 

charge-sheet any person. Shamlal, A 1965 A 1965 
H P 37 following A. K. Roy, A 1962 G 135 (F B) : 
1962(1) GrLJ 285. 

Section 192, (p. 617). — The Magistrate to whom a case is transferred has 

the seisin of the whole case whether it is instituted 
on a police report or on a complaint and that Magis- 
trate has the power to summon any person as an 
accused, although he may not have been summoned 
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by the transferee Magistrate. Raghunatk Dube, A 
1964 P 487 ; 1964(2) Cr LJ 568 following Jamuna 
Singh V. Bhadai Shah, A 1964 S C 1541. 

Section 195(l)(a), fp. 630). — Where in a proceeding under Section 144 the 

Magistrate issues an order restraining A from inter- 
fering both the possession of B’s lands and A in dis- 
obedience of that order forms an unlawful assembly 
armed with lathis, swords and axes and trespasses 
into the land, the prosecution under Sections 143, 
144 and 144 114 I. P. C. without a complaint from 
the Magistrate is not barred by Section 195(l)(fl). 
hashinath Pathalc v. K'iiu Rajwar, A 1964 C 486, 1964 
(2) Gr LJ 405 where Dhirendra Xath Bera, 56 
C W N 1 (F B) A 1951 G 133 distinguished. 

A complaint signed by P. A. for District Magis- 
trate "cannot be a substitute for a complaint in writ- 
ing of the public servant as envisaged in Section 195 
(1) (fl). Section 537 does not cure it. Lokenath Misra, 
A 1964 M P 237. 

Section 195, (p. 631). — Where the report to Tahsildar with a view to take action 

is found to be false, the offence under Section 182, 
Indian Penal Gode is complete even if no action is 
taken on the report. Prosecution under Section 182 
Indian Penal Gode must be on complaint in writing 
by the Tahsildar. Fallal Huq, A 1964 A 103 : 1963 
A LJ 501 : 1964 (1) Gr L J 324. 

Section 195, (p. 641), — Pendency of proceedings in which a document is pro- 
duced is not essential for a complaint under Section 
476. Bhikubaiy A 1965 Guj 70. 

Section 195, (p, 643). — The Gonciliation Officer is not a Gourt within the 

meaning of Section 195(1) (c), hence a complaint 
by him is not necessary for proceeding under Sec- 
tions 466 and 471 Indian Penal Gode against the 
accused who produced a forced deed before him. 
Wadhu Mai v. Rulia Ram, A 1964 Punj 389 where 
Jaswant Singh Mills Ltd, v. Lakshmi Chand, A 1963 
S G 677 referred to. 

An Income Tax Officer acting under Section 37 
(4) is a Revenue Gourt within the meaning of Section 
195(1) (i). Lalji Haridib w. Stale of Alaharashtray A 
1964 S G 1154 ; Mulji Manilal, A 1963 B 70 follow- 
ing Hossain Kassem Dada, A 1953 S G 221. 

Section 195 (5), (p. 645).— Add to footnote 58, A'itya J^ath, A 1965 P 154 

where Virendra Kumar Satyawadi, A 1956 S G 153, 
Madhusudan v. Haridas, GWN 1911, Becharam 
Aar, A 1956 G 102 ; 1956 Gr L J 515 distinguished. 
Sudhir Ruhidas, A 1959 G 450: 1959 CrLj 838 
followed. 

Section 196-A(2), (p. 653). — Sanction for non-cognizable offence is necessary 

but when commission of non-cognizable offences is 
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merely a means to an end, that is the commission 
of cognizable offence, sanction under Section 
196-A(2) would not be necessary. Abdul Kadti\ A 
1964 B 133 ; 1964(1) Cr L J 648. 

Section 197, (p. 661). — No sanction is necessary for the prosecution of a sub- 
inspector of Police who can be dismissed by the 
Inspector-General of Police. \agraj v. State of 
Mysore, A 1964 S G 269. 

Sanction under Section 197 is necessary for the 
prosecution of an Assistant Commissioner of Police 
who refused to grant bail and was prosecuted under 
Section 348 Indian Penal Code. Somchand Sanghri v. 
Bibhuti Bhusan Chakraverty, A 1965 S G 588 ; 1965 (1) 
Gr L J 499. 

The Sarpanch of a Panchayat is entitled to 
a protection under Section 197. Pukhraj. A 1964 
Raj 124. 

Sections 197, 203, (p. 664). — -Under Section 197 the Magistrate has 6rst to 

decide the question as to whether a complaint can 
be entertained for want of sanction from the State 
Government but if he also decides on the merits on 
the belief that the higher Court might set aside the 
order, it is not illegal, it cannot be said to be 
a dismissal under Section 203 and revision does not 
lie before the Sessions Judge. Vishara Mohan v. 
Mohadev, A 1964 B 191. 

Section 197, (p. 662). — Sanction is not necessary for the prosecution of Vice- 

President of a District Municipality. Vishva Mohan 
V. Mahadev Chaudhri, 66 Bom L R 28 : A 1964 B 191. 

Section 201, (p. 692).— Where trial by a first Glass Magistrate proceeded on 

a complaint, the Magistrate found at a late stage 
that he had no territorial jurisdiction, he must 
return the complaint under Section 201 and cannot 
proceed under Section 346. Amrit Lai, A 1964 Guj 
248 following District Magistrate of Cuddapur v. 
Abdul Rahim, (1943) M L J 467 Contra ; Amarendra- 
nath V. Raghunath Kandan, A 1952 C 849 ; 1952 Cr 
LJ 1736. 

Section 202, (p. 698).— Where a Magistrate allowed the accused to cross- 

examine the complainant before issue of process, held, 
error is not curable under Section 537. Hiralal v. 
Keshab Lai, 1964(2) Cr L J 146 : A 1964 B 180 follow- 
ing Anil Kumar Saha v. Promode, A 1958 G 146 ; 
Chandra Deo Singh, A 1963 S C 1430. 

Section 203, (p. 703). — The Magistrate before whom a complaint is filed or 

to whom a case is transferred as also the successor- 
in-office can pass an order under Section 203 or 
204. Krishna Dev Prasad v. Mt. Budhni, A 1965 P 1 
F B following Ram Krishna Singh, A 1938 G 195 : 39 
Cr L J 417. 
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Sections 207-207.A, ,7), Section 215, (p, 721).-In a case of committal on 

the basis of complaint filed by the Court under Sec- 
tion 476 and not on Police report, Section 207(6) 
and not Section 207-A (7) applies, consequently 
revision petition for quashing lies under Section 215 
only on a point of aw. In re, Chidra San^aynurth)!. 
A 1964 A P 248 : 1964(1) Cr L J 688 where Shankar 
Shankaram Jadavy A 1957 B 226 referred to. 

Section 207-A, (p. 727). — Add to footnote 35 ; Rameshwary A 1965 C 38. 

Section 207-Ai4), (p. 728}.— Add to footnote, 39 A 1961 S C 674 ; Behai 

Singh, 1964 Punj 468 ; Sri Ram's case, followed in 

Mahesicar, A 1964 Or 37 and Bayahba, A 1964 
Mys 61. 

Section 207-A(6), fp. 728;.— \Vhere the Magistrate finds that there is a prima 

fatie case, he must commit accused for Sessions 
trial, he cannot weigh evidence. Sumermal Jain, 
A 1964 Tripura 41 : 1964(2) CrLJ 209 following 
Bipat Cope, A 1962 S C \\9b ‘ Appal ii Velar v. 
Marnean, (1964) 1 M L J 101. 

In inquiries relating to charges for Sessions 
offences like murder normally the Magistrate should 
insist upon the examination of the principal witnesses 
to the actual commission of the offence. Kripal Singh 
V. State of U. P., (1964) 3 SCR 992 ; A 1965 S G 
712 where Shri Ram v. State of Alaharashtra, A 1961 
S C 674 : 1960(1) Gr L J 760 referred to. 

Section 207-A(6), (p. 729).— A Magistrate conducting an inquiry under Sec- 
tion 207-A is bound to commit the accused to the 
Court of Sessions if a prima facie case is made out, he 
is not to deal with the evidence as if he were 
entrusted with the trial of the accused. Bahai Singh, 

A 1964 Punj 468 1964(2) Cr L J 548 following Bipal 

Cope, A 1902 S C \\95. 

Section 207-A(6). Under Section 207-A(6) it is not open to the committing 

Magistrate to appreciate evidence. AInnsur AH, A 

1964 Tripura 45 ; Bansabhai A'agjibhai, A 1963 Guj 

162* 

Section 207A-(6) and (7), (p. 729).-The Supreme Court by a majority 

held that the Magistrate has the power, if he things 
necessary to examine the accused for the purpose of 
enabling him to explain any circumstance appearing 
in the evidence, such evidence being oral evidence, 
if any, as may have been recorded and the docu- 
ments referred to in Section 173(4). The Legisla- 
ture has used the expression “evidence” at three 
places in sub-section (6) of Section 207-A. In the 
first clause of sub-section (6) the evidence is, as the 
statute expressly enacts the “Evidence referred to in 
sub-section (4)” and the expression “that such 
evidence^ and documents discloses no grounds for 
committing” indicates having regard to the context 

o o 



ADDENDA 


19 


referred to in sub-section (4) alone is comprehended 
thereby. But the expression ‘9he evidence” in the 
clause “examined the accused for the purpose of 
enabling him to explain any circumstances appear- 
ing in the evidence against him” is not restrained 
to the oral evidence recorded under sub-section (4). 
Ramnarayan v. State of Maharashtra^ A 1964 S G 949 
(952-955). 

Section 207-A(6), ip, 729). — Where proper questions were not put to the 

accused by the Committing Magistrate and when 
record of examination is tendered in the Sessions 
Court under Section 287, the accused can claim that 
she has not been given opportunity to explain the 
circumstances against her at the earliest opportunity. 
Bhargavi Amna, 1964(2) Cr L J 414 ; A 1964 Ker 241 
following A'a^/V A 1936 PC 253 quoted in 

Shiv Bahadur Singh v. State of l^indhya Pradesh^ A 1954 
S C 322. 

Section 207-A(7), (p. 729). — Sub-section (7) is the converse of sub-section (6). 

To enable the Magistrate to frame a charge and 
make an order of commitment for trial he is to be 
of opinion that evidence and documents before 
him disclose a prima facie case. Rameshwar^ A 1965 
G 38 following Panchanan Ballai\ A 1959 C 207 ; 
1959 Cr L J 320. 

Section 208, (p. 735). — The accused person has right to lead evidence in 

defence in proceedings governed by Section 207-A, 
whereas he has a right to call for fresh evidence in 
proceedings governed by Section 208. State of 11 est 
Bengal v. Tulsidas Mundraj 1964 (1) Cr LJ 443 

(S C). 

Section 215, (p. 753). — In cases of commitment passed under Section 207-A 

(7) revision for quashing does not lie under Sec- 
tion 439 but only under Section 215. Bahai Singh^ A 
1964 Punj 468 ; 1964(2) Cr LJ 548. 

Section 215, (p. 754). — Apart from the fact that under Section 215 com- 
mitment can only be quashed on a point of law in 
the instant case the Supreme Court was satisfied on 
looking into the record of the case that there was 
evidence on which the order of commitment can 
be passed. Mohinder Singh v. State of Punjab^ A 1965 

SC 79. 

Section 222, (p. 777). — Particulars of the charge of conspiracy are to be 

given so that the accused may get notice with 
which he is charged. Abdul Rader, A 1964 B 133 : 
1964(1) Cr L J 648. 

Section 222(2), (p. 781). — A single charge of falsification of accounts to 

cover up defalcations by making false entries in 
various account books without mentioning parti- 
culars is vague and does not comply with Sec- 
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Section 229, (p. 794j 


Section 233, (p. 801) 


tion 233. h'r'nhna Muity v. Abdul Sobhau, A 1965 
M>s 128. 

■Section 229 enables the Court to direct a new trial 
after the charges have been altered or amended. 
Snmi Baiwjee, A 1964 C 220 : 68 C VV N 487 * 1964 
(1) Cr LJ 514. 


■The finding in the Counter case is not 
admissible evidence in the instant case. 
1965 Raj 74. 


a legally 

Kalu, A 


I * fT* master received amounts from 

dinerent persons during one month for remittance 

by money orders and he made delay in crediting 
It in the register and he was charged under Sec- 
tion o(I) (f) of the Prevention of Corruption Act, 
i' ( , charge and single trial of the accused is not 
improper and is not hit by Section 234(1). Depin 
(Jmudra, A 1964 Or 152 : 1964(1) Cr L J 688. 

Section 237, ,p. 831).— When a public servant charged and tried by the 

social Court (West Bengal Act XXI of 1949) is an 
otlence under Section 409, Indian Penal Code but 
a charge under Section 420, Indian Penal Code could 
have been framed under Section 236, Cr. P.C., the 

l iial C ourt or the Appellate Court can inlawcon- 

Section 237, 

L-r. 1 .Ci. ycld further on facts that the accused could 
not be said to be prejudiced in his conviction'under 

Section 420, TP.C. Sunil Kumar v. Stale of l^'est 

foo"-'' n S C 706 where Begu, 52 I A 191 : A 

1 ncr. S' Bamaswamy .Yadar v. State af Madras, 
A 1958 S C 56 : 1958 Cr L J 228, State of Andhra 

infwox ^ Baudimalla Subhaiah, A 1961 S C 1241 : 
u ■ F relied on, Kanakchand v. State of 

Punjab A \955 SC 274:1955 CrLJ 721 distin- 
guished. 

Section 238, (p. 840).— In a trial on a charge under Section 116 of the 

Motor Vehicles Act, conviction under Section 112 
ol the said Act is valid. Gourchandra, A 1965 C 363. 

Section 239(d), 537, (p. 845), — See Kalu, A 1964 M P 182 : 1964(2) Cr L J 

1 • 


Section 242, (p. 861),— Where in a summons case charge was framed with- 

provisions of Section 242 or 
recording under Section 243 the admission of the 
accused in the words used by him, the conviction 

was set aside. Ajmeer Municipality Rama, A 1965 
Raj 107. 


Section 247, (p. 873). — Add to footnote 72 after 1959 CrLT 806 Johrilal 

V. Ramjilal, A 1965 Raj 9. 

Section 247, (p. 874).— When a complainant though present in Court did 

not appear when the case was called on for hearing, 
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the dismissal of complaint and the acquittal of the 
accused undei Section 247 is illegal. Mafatlal v. 
a a Shah, A 1965 Guj 180. 

Section 247, (p. 877). — See Radha Krishna, A 1964 Raj 216 noted under 

Section 403. 

Section 248, (p. 872). — Where the complainant lodged V. I. R. and during 

police investigation filed a complaint before a 
Magistrate, the proper procedure for the Magistrate 
is to keep the complaint pending and amalgamate it 
with police case on submission of charge-sheet by 
Police. Complainant applied for withdrawal of 
the complaint case on the ground that the police 
case was pending on the same facts, the Magistrate 
allowed withdrawal and acquitted the accused under 
Section 248. Held, the principle of autrefoios acquit 
under Section 403 has no application and the High 
Court set aside the order of conviction in the police 
case and ordred a retrial. Raimon Ho., A 1965 Or 6 ; 
1965 (1) Cr L J 55. 

Section 251, (p. 899). — The distinctions between Section 251-A and 252 is 

that under Section 251-A the Magistrate has to 
satisfy himself that the documents referred to in 
Section 1 73 has been given or not, whereas under Sec- 
tion 252 there is no such duty but that does not 
mean that the accused is not entitled to the docu- 
ments referred to under Section 173 if he is other- 
wise entitled. In re, Kanhaiyalal Daulatramji, A 1965 
M P 53 : 1965 (1) Cr L J 298. 

Where the Magistrate on receipt of a private 
complaint examines the complainant on oath under 
Section 200 and sends the complaint to the police 
for an inquiry under Section 156(3), the private 
complaint becomes a final report under Section 173 
and the Magistrate has to proceed under Sec- 
tion 251-A and not under Section 252, Shivangowda 
Veerappa, A 1964 Mys 129. 

Section 251-A, (p. 899). — The distinction between Section 251-A and 252 is 

that under Section 251-A the Magistrate has to satis- 
fy himself that the documents referred to iri Section 1 73 
has been given or not; whereas under Section 252 there 
is no such duty but that does not mean that the accu- 
sed is not entitled to the documents referred to under 
Section 173 if he is otherwise entitled. Kanhaiyalal 
Daulalramji, A 1965 M P 53 : 1965 (1) Cr L J 298. 

Section 251-A, (p. 900).— Ghalan not making accusation of cognizable 

offence is not police report within the meaning of 
Section 251-A. Procedure under Section 251-A 
cannot be followed. Sham lal, A 1965 H P 37 follow- 
ing Sada, 26- A 150 (F B), Premchand Kshetry, A 1958 

C 213. 

Section 251-A, (p. 901). — Add to footnote 62, Abbas Beary, A 1965 Mys 35 : 

1965 Cr L J 187. 
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Section 251-A(2), (p. 


Where a Magistrate after passing an order of 
discharge under Section 25 1 -A (2) siio moto revived 

/'fW. he acted 

wa^tn The proper course to follow 

he a reference under Section 438. Ganoa 
Ram hohta, A 1965 Ass 9 ; 1965 (1) Gr L J 144. * 

Explanation. .Mthough the order 
of discharge under Section 251-A(2) is not an acquit- 

InH complaint processes can be issued 

d the fresh case is not barred under Section 403 
but in the instant case fresh complaint after a lapse 
years frorn the date of the event deserved to be 
dismissed A)964 Mys 245: 1964(2) 

1957 Cr L J 9'l8°"''"^ Gi/wc/ia, an, A 1957 A 557 : 

a Magistrate discharges an accused 
, ^ cction 251 -A(2) on the ground that sanction 
under Section 106 of the Madras Village Panchayat 
Act has not been obtained, order by the District 
Magistrate under Section 436 setting aside the 
order and directing fresh enquiry is not liable to 
oDjeciion. 6. Rangaswamyi A 1964 M 435. 

The word “charge” in Section 251-A(2) does 
9^7 a /'I'® meaning as “charge”inSec- 

/oi V T 74:,^ A 1964 M 435: 1964 

{2.) Gr. L J 430. 


’ ■ .1 A 1964 C 220 

t f r ^ ‘hat the Magistrate 

rpfp°rroH"'f ‘he documents 

. ° in Section 173, the prosecution is not 

arractually framed" 

Section 251-A(7), (p. 902).-VVhere prosecu.ions witness failed to appear ins- 

piteofserviceofsummon issued by the Court, the 

Court must take steps to compel their attendance 
and not acquit accused on the ground that there is 
no evidence. /Vo Misiry, A 1964 P. 351. 

Secction 251-A(7), (p. 903)._VVhere in a case instituted on a police report, 

e i agistrate ordered that summons be issued on 
the prosecution witness but after adjournment, he 
di^d not take steps for procuring their attendance and 
after examining the accused, acquitted him, the 

n / / was set aside. Paban Chandra v. 
Dulal Chose, A 1965 G 387 where Jyotirmoyee Bose v. 
Birendra Aath, A 1 960 G 263; 1 960 Gr L J 468 dis- 

tinguished, M Charan Singh, A 1962 Or 157 
lollowed. 

Sections 251-A(7) and (11), (p. 903).— Add to footnote 86 ; A I960 C 263 

1 on-^A^D Bablic Prosecutor v, Pachiyappa, A 

IbfoD A 162* 
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Section 251-Ai 11), (p. 904). — Under the sentenceof Section 251-A the 

Magistrate has to consider the statements 
recorded in the case diary and if he linds the charge 
to be groundless he can discharge the accused but 
where he finds the charge to be prima facie substan- 
tiated, he is required to frame a charge and then 
follow the procedure indicated in the several sub- 
sections from (6) to (9) of Section 251-A. It is after 
this stage has been reached that he is permitted to 
acquit the accused under Section 251-A(1 1). Court 
should summon witnesses of its own motion under 
Section 540. Public Prosecutor v. .\f. Samhanoi 
A 19G5 M 31 (1965) (I) Cr L J 53. 

Section 252(2), (p. 908).— \Vhere a patient lost his eye-sight because of the 

negligence of a medical practitioner who was prosecu- 
ted under Section 337 I. P. C. held,^ Court had 
a duty to summon the Registrar Indian Medicine 
and directed a retrial. Paksha v. Iswar Sinoh A 
1964 Raj 242 : 1964 (2) Cr L J 583. 

Section 253, (p. 909). — Section 253 related to discharge of the accused which 

can not be ordered unless the whole evidence is 
taken or the Magistrate comes to the conclusion 
at an earlier stage that the charge is baseless. 
Malapti SrUiari Rao, In re, A 1964 A P 226 : 1964(1) 
Cr L J 507. 

Sections 253, 203, 436, (p. 912). — It is true that an order of discharge 

under Section 253 or 259 does not by itself debar 
the complainant from filing a second complainant 
but the Magistrate on a second complaint cannot be 
said to have sufficient ground for proceeding with 
the complaint within the meaning of Section 203 
unless he is satisfied that same additional evidence 
is forthcoming or there has been manifest error 
on the face of the record or manifest miscarriage of 
justice. Munsif Ali v. Ayub Khan, A 1964 Raj 183. 

Section 254, (p. 913). — Add after footnote 75, Malapti Srihari Rao, In re A 

1964 A P 226 : 1964 A P 226 : 1964(1) Cr L J 507 : 
Polo Mislry, A 1964 P 351. Where held that under 
Section 254 the Magistrate is not bound to examine 
all the prosecution witnesses before he frames 
a charge. The moment a prima facie case is made 
out against the accused of an offence of the descrip- 
tion referred to in Section 254, he is at liberty to 
frame a charge. The witnesses left over, will be 
examined as remaining witnesses under Section 256. 

Section 258, (p. 929). — Where there are several charges against the accused • 

where facts do not exist on which an implied acquit- 
tal can be pronounced, omission to give a finding 
does not amount to acquittal. K. V. Ayyasray A 

1965 A P 105 : 1965(1) Cr LJ 281. 
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Section 286, (p. 973). 


Sections 287 and 207- 


Section 288, (p. 980). 


Section 288, fp. 983). 


Add to footnote 8 : Masalfi v. State of U. P. A 196S 

1965(1) Cr L J 226 where held that it 
is^ the duty of the prosecution to examine material 
witnesses which are necessary for unfolding its case 
but ,t would be unsafe to lay down as a general 
Mile that every witness must be examined even if 
It IS known that he has been won over or terrorised, 
in such a case it is always open to the defence to 
examine such witnesses as their witnesses and the 
t.ourt can also call such witness as their witnesses 
• n the interests of justice under Section 540. See 

tnc-/, Punjab, A 1965 S C 328 : 

Qfii 01 Wr ^ P '^2; 

lJb‘i( 2) Ur Uj 185. 

A, (p 975).— When proper questions were not put 
to the accused by the Committing Magistrate and 
when record of examination is tendered in the 
Sessions Court, the accused can claim that she has 
not been given an opportunity to explain the cir- 
cumstances against her at the earliest opportunity. 
IP'nrgan Anmat, 1964(2) Cr LJ 430 ; A 1964 
Ker ^41 following .\aor Ahmed, A 1936 P C 253 

quoted in Shw Bahadur Sinah v. Stale of Vindhya 
Pradesh, A 1954 S C 322. 

-The Magistrate must be satisfied that the prior evi- 
dence was true and the evidence given before 
him was false. In most cases this satisfaction can 
come only if there is such support in extrinsic 
evidence as to give a reasonable indication that not 
only 'vhat is s<iid about the occurrence in general 
ut also what is said against the particular accused 
sought to be implicated in the crime is true. 

’’J' -^^nharaslra, 66 Bom L R 250 ; 
following Bhuboni .Wi», A 1949 

P'osecutor v. Shaikh Ibrahim, 

A 1964 A P 348. 


Section 297, (p. 1000)— Dying declaration — It is a serious misdirection 

on the part of a Judge to advise the jury in effect 
that they should not act on a dying declaration 
without material corroboration from independent 
sources. State v. Ram Ajodhja, A 1965 C 348 follow- 
ing hhushal Ram v. State of Bombay, 1959(1) SC 281 ; 
A 1958 S C 22. 


Section 300, (p. 1026)— Scope.—Section 300 does not contemplate that the 

jury should after the Judge lias summed up the 
case leave the precincts of the Court or be at large, 
held, also that when the jury dispersed for the night 
there was every possibility of their coming into 
contact with outsiders and it could not be held 
that there was a proper trial and the accused were 
ordered to be retried. Shibnath, A 1964 C 345. 
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Section 334, (p. 1074) Confession of Co-accused. — Its use how to be 

made in a joint trial. — The confession of a co- 
accused person cannot be treated as substantive 
evidence and can be pressed into service only when 
the Court is inclined to accept other evidence and 
feels the necessity of seeking an assurance in support 
of its conclusion, llaricharan h'lirmi v. State of Bihar 
A 1964 S G 1184. 

Section 341, (p. 1085).~Add to footnote 84 ; Kampee Shetty, A 1965 Mys 95 

following \ooka Mokimusab^ A 1960 Mys 315, 
Rudhamaf A I960 B 526. 

Where the Court forwards under Section 341 the 
proceedings of a case to the High Court, it must 
6nd that the accused cannot be made to under- 
stand the proceedings and that the inquiry or trial 
must result in commitment or conviction. If these 
requirements are not fulfilled the proceedings can- 
not be furnished to the High Court. Xookammay 
A 1964 Mys 182 following Mohammed Ja<iat^ A 1960 
Mys 315. 

Section 342, (p. 1091).— Add to footnote 28, A 1955 S C 792, Hate Sinoh v. 

State of Madhya Bharat, A 1953 S C 792, Jaidev v. 
State of Punjab, A 1963 S C 612 distinguished in 
State V. Babulaf A 1965 Raj 90. 

Section 342, (p. 1093). — Section 342 empowers the Court to put questions 

at any stage of an inquiry or trial to enable the 
accused to explain the circumstances appearing 
against him. Malapati Stikari Rao, A 1964 A 1’ 226 : 
1964(1) Cr L J 507. 

Section 342, (p. 1100). — Statements under Section 342 should be taken into 

consideration in its entirety. Cfiacko Mathai, A 
1964 Ker 222 following Xarain v. State of Punjab, 
1964(1) Cr L J 730 (S C). 

Section 344, (p. 1105).— In order to remand an accused under Section 344 

the Magistrate must satisfy himself that sufficient 
evidence has been obtained to raise a suspicion that 
the accused may have committed an offence. 
Safiadat Khan, A 1965 Tripura 27 (29). 

Section 344, (p. 1112) — The explanation to Section 344 makes it clear that it 

relates to a stage whore the offence is still under in- 
vestigation by the police. The explanation must neces- 
sarily refer to the circumstances existing before 
taking of cognizance of the offence by the Magis- 
trate. Section 344 refers to detention after fifteen 
days. The contention that the provision of Sec- 
tion 173 is a condition precedent to a remand 
under Section 344(I-A) is wholly without any merit. 
Madhavan Kuttam, A 1964 Kor 222. 

Section 350, (p. 1135). — Section 8(3) of Criminal Law Amendment does 

not contemplate that Section 350 becomes applic- 
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able to procedings before a special Judge. Krishna 
Lai Dhaiver v. Delhi Administration, (1963) 2 S C I 
350; 1964(1) Cr L J 572 (S C). 

Section 360, fp. 1150).— Add to footnote 78, Abdul Rahman, 54 1 A 96 

followed in Ramlal, A 1964 Punj 211. 

Section 364, (p. 1168).— See Bkaroavi Amma Challamma, A 1964 Ker241; 

1964(2') Cr L J 414 and Babu Sinoh v. State of Punjab^ 
(1963) 2 S CJ 209 : 1964 (1) Cr LJ 566 (S C) noted 
under Section 164. 

Section 367, (p. 1169). — It is well-settled that a case ought to be decided 

on a broad view of the evidence and a consid^’ra- 
lion of the salient features of the case. Sarju Singh 
V. Mahendra, A 1964 P 561. 

Section 367, (p. 1170). — The burden of proof is always on the prosecution. 

Chacko Mathai, A 964 Ker 222. 

Section 367, (p. 1171). — Court cannot convict accused on suspiiion. Xelar 

Pal, A 1964 Punj 391, Copal Krishna, A 1964 A 481 ; 
1964(2) Cr L J 497 ; See Sarwan Singh, A 1957 S C 
1957 Cr L J 1014. 

Section 367, (p, 1172). — In a trial for the offence of murder where the 

witness is a close relation of the victim and is shown 
to share the victim’s hostility to the assailant, that 
makes it necessary for the criminal Court to examine 
the evidence given by such witnesses very carefully 
and scrutinise all the infirmities in the evidence 
before acting on it. Daya Sinoh v. State of Punjab, 
A 1965 S C 328; 1965(1) Cr LJ 350. 

Section 367, (p. 1174). — In a case under the Drug^ Act, where the trial Goutt 

acquitted the accused on the ground that the 
prosecution had not filed and marked as Exhibit 
a notification contemplated by Section 1(3) of the 
said Act, the acquittal was set aside as a Court has 
to take Judicial notice of such notification. State 
v. Sitaram Sahu, A 1964 P 477. 

Section 369, 561-A, (p. 1180). — Where the Magistrate dismissed the pro- 
ceedings under Section 145 on the ground of absence 
of the person at whose instance the proceedings 
were started, he has no jurisdiction to set aside the 
order and direct that the proceedings once dismissed 
should be restored, Babu Ram v. Ramji Lai, I L R 
(1964) 1 Punj 697: A 1964 Punj 444; 1964(1) 
Cr L J 27. 

Section 374 & 375, (p. 1186). — In a case where 10 persons had been ordered 

to be hanged by the trial Judge, this fact necessarily 
imposes a more serious and onerous responsibility 
on the High Court in dealing with the appeal. 
Masalti v. State ofU. P., A 1956 S C 202 : 1 965(1) 
Cr L J 226. 

Section 386, 387, (p. 1201). — -The provision for realisation of fine imposed 

as a punishment is contained in Sections 386 and 387 
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and the Magistrate has no jurisdiction to insist on bail 
or direct (he accused to appear in Court for payment 
of the line. Surendta Chandra Debnath, A 1964 
Triputa 62. 

Section 397(1), (p. 1206). — Add to footnote 42, Sangat Ranij A 1965 M P 

21 . 

The power to order the sentence to run concur- 
rently is provided under Section 397(1) and the 
Court can always consider the feasibility of ordering 
the sentences to run concurrently in two dilTerent 
cases against the same accused. The High Court 
cannot be in a worse position that that of the trial 
Court or the appellate Court and for this purpose 
the provisions of Sections 435 and 561 -.-V can always 
be invoked. There is no question of altering or 
reviewing the judgment and overriding the provi- 
sions of Section 369 because the order under Sec- 
tion 56i-A would be a separate order and complete 
by itself. MuHapadi Vinkanna, A 1964 A P 449 
following Baijnathy A 1961 P 138 See Mahabir, A 
1965 P 178 where held inherent power under Sec- 
tion 561-A should not be e.xcrcised when the Court 
does not pass the order directing the sentences to 
run concurrently. 

Section 401, (p. 1213). — The effect of the conditional order of remission 

under Section 40 1 (3) is not to altogetlier wipe out 
or elTdce the remitted portion of the sentence but 
to keep it in abeyance. Sohan Singhs A 19o3 Punj 
156. 

Section 403, (p. 1216). — plea of auterfois acquit which is recognised 

under Section 403 Cr. P. C. arises when a person is 
tried again for the same offence or on the same facts 
on any other olTence for which a difTereni charge 
from the one made against him under Section 236 
or for which he might have been convicted under 
Section 237. Kharkan Others v. State of Uttar 
Pradesh, A 1965 S C 83 ; l965(l)Cr L J 116. 

Section 403, (p. 1217).— Where the accused was convicted of murder under 

Section 302 I. P. G. and a pistol was used in the 
commission of the murder, he preferred an appeal 
to the Supreme Court. He was subsequently 
acquitted in a Companion Case under Section 19(1) 
(/) of the Arms Act. Held, the acquittal itself 
could not be granted by the Magistrate in view of 
the verdict of convictions by the Sessions Judge in 
the earlier Trial without recording evidence fully. 
Mohinder Singh v. State of Punjab, A 1965 S C 79 ; 
1965(1) Cr L J 112. 

Does not preclude the applicability of the rule 
of issue estoppel or res judicata against the prosecu- 
tion and it cannot be pleaded as a bar to the trial 
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Sections 403. 


Section 417, (p 


Section 417(3), 


ol the accused for a different or distinct ofTence but 

does not preclude the reception of evidence to dis- 
turb that finding of fact when he is tried subse- 
quently even for a difTcrent offence which might be 
permitted by the terms of Section 403^2). The rule 
IS nor the same as the plea of double jeopardy or 
acquit The rule relates only to the admis- 
sibility ol evidence which is designed to upset a find- 

ing ol fact recorded by a competent Court. Maui- 
pui Aaminislration v. Bira Singh ; A 1965 S C 87 : 1965 

Gurucharan Singh V, State of 
Pmjab A 1963 S C 340 ; 1963(1) Cr L J 323 and 
R. V ConiuUy, 1963-3 All E R 510 explained. Pritam 

T ^ 415; 1956 Cr 

i- J 805 affirmed, Mohinder Singhy A 1965 S C 79 

V. 6’. L. Apte, 1961-3 

SCR 107; A 1961 sc 578 followed. 


247 and 249, (p. 1229;-Complaint under Section 7 

of Prevention of Food Adulteration Act.— An 

order consigning the case to the records temporarily 
on account of the non-availability of the accused 
obviously cannot be construed as to imply a comple- 
tion of trial, hence order of the Magistrate does not 
amount to an acquittal under Section 247. Order 
passed by the Magistrate in such a case under Sec- 
tion 249 i^s a nullity. Fresh complaint in the instant 
case by the Food Inspector for the same ofTence and 
proceedings instituted were not in contravention of 
the provision of Section 403, RcuUm Krishna, A 1964 

Raj 216 : 1964(2) CrLJ 459. 

Explanation. — The eflect of the explanation 
IS t at a fresh trial is barred only in cases of a 
acquittal or conviction, fresh proceeding acrainst a 
person discharged are permitted by law. RcSiganioyec 
V. Sudkir Kumar, A 1965 Tripura 29. 

. 1255).— Add to footnote 23, B. Dulabhai Jadav v. State of 

^aharashlra, 1964(2) SCJ 263; where held, the 

High Court in dealing with an appeal against 
acquittal has power to review evidence and to arrive 
at its own conclusion on the evidence. See also to 
the same eflect, Radfiakrishnau v. Stale of Uttar Pradesh, 

A 1963 S C 822 printed at p. 46 in Addenda (2). 

(p. 1255). Add to footnote 24, Jamuna Singh v. Bhadai 
Shah, A 1964 SC 154 ; 1964(2) Cr L J 468 where 
held^ that when the case is instituted upon a com- 
plaint and the Magistrate after examining the com- 
plainant on oath under Section 200 orders the police 
to institute a case and report and a charge-sheet is 
submitted by the piolice and the case is ultimately 
committed, cognizance is taken upon complaint 
and not on police report and the report of the police 
officer, though purporting to be a report under Sec- 
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tion 173, shall be tieatecl as a report only under Sec- 
tion 2('2. See also Adilya j\arayan. A 1964 P. 538 * 
1964(2) Cr L J 679. 

Section 417(3), (p. 1256). — Where the complaint was filed by a Food Inspec- 
tor under Section 716 of the Prevention of Food 
Adultciation Act after obtaining consent of the 
Medical Officer under Section 20 of that Act and 
the accused was acquitted, the Medical Officer appli- 
ed for special leave undei Section 417(3), held, the 
appeal was not maintainable as the appeal should 
have been filed by the Food Inspector who is the 
complainant within the meaning of Section 4(/i) Cr. 
P. Code. Slate v. Iswar Saran, A 1964 A 497 : 1964(2) 
Cr L J 502. 

Limitation. — Add to footnote 29-a, Msl. Dhani, 
A 1965 Raj 70 following haushlaya Ram v. Copal 
Singh, A 1964 S C 260 (case under the old Limita- 
tion Act) distinguished in Heallh Inspector v. R. 
halappa, A 1965 Ker 31. Where held, amended 
Section 29 of Limitation Act 36 of 1963 makes appli- 
cable Sections 4-24 of the Act to all proceedings 
under special and local law unless their applicability 
is specially excluded. There is no such exclusion 
in sub-section (4) to Section 417 and therefore Sec- 
tion 5 of the Limitation Act will have application 
to Section 417(3). 

Section 420, (p. 1261). — Where accused preferred a jail appeal and another 

appeal through counsel but the jail appeal was dis- 
missed without notice to the accused’s counsel, al- 
though that appeal was pending, held, dismissal of 
the jail appeal was irregular. In rc, Paramayan, A 

1965 M 211 ; 1965(1) M L J 173. 

Section 423, (p. 1272) — Appeal from Acquittal. — .“Xdd to foot-note 63-a, 

Slate V. Konshalja Deti, A 1965 or 38, Chandra Sekhar 
V. Kamti Kayan, A 1964 Ker 277 : 1964(2) Cr L J 
549. 

Section 423(i;(a), (p. 1272).— A single appeal against acquittal of several 

person jointly tried is not maintainable. Ram Pra- 
hash, A 1964 Guj 223. 

Section 423, (p. 1282). — Appeal before Supreme Court. — The question of 

of sentence is in the discretion of the trial Court and 
would not ordinarily he disturbed by the High 
Court if the discretion has been exercised judicially. 
There is still less reai^on to inter fere with sentences 
by the Supreme Court but where some of the accused 
were women folk and no specific part had been 
alloted to them their sentence were reduced. Malhri 
V. State of Punjab, A 1964 S C 986. 

Section 423(2), (p. 1283). — Once the High Court holds that there is a serious 

misdirection in the charge to the jury, in an appeal 
against acquittal, the High Court has power to 
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review riuire evidence and come to its own conclu- 
sions Mau v. Ram Ajmtiua, A 1965 C 348 following 
•y. 6. .\(iai\aal v. Stale of Maharaskha, A 1963 S C 
200: 1963(1) Cr L J 285, Samua! Sinfi v. Stale of 
Rajatlhan, A 1961 S C 715 ; 1961(1) Cr L J 766. 


Section 423, (p. 1293).— Powers of Appellate Court either for orderina re- 

tr I 1 I- ; ^ ^ J , 1 : * ! \ • t • • . 


Section 431, p I238u 


trial 01 taking additional evidence should not be ex- 
ercised in order to enable prosecution to till up lacu- 
ance in the case. Waikmita Shr^h, A 1965 J K 37. 

-I ilnciples of .Section 431 cm [)e applied to appeals 

Supreme Court under Ai tides 13 land 
I Jo of the Constitution ag iifist seriience of (ine and 
not against sentenre ol imprisonment. /?. Gatipalh 
If) V. Stale of An'/hra ISadeAi, A 1964 .S G 1615 ; 

1964'2) Cr L,J 598. 

Section 439, p. 1344)-New plea.— Is no- allo.ved on a second revision to 

after in iviiig the .Sessions Judge, 
honl Ckand v. Paiameshri llai, .\ 1964 I'uni 280 ; 

1961 ( 1 ) Cr LJ 698. 

Wheie the Sessions Judge in appeal has diisuss- 
ed the prosecution evidence only and lie lias omitted 
t^o discuss the evhlence of defence witnesses, th-' High 
Court in iis revisional juri. diction should consider 
lact and evidence whicli the Sessions Judge has 
omitted to consider. Ba^anta, A 1965 A 120, V-.liow- 
mg Ram Copal Canpabam, A 1958 SC 97 ; 1958 Cr 
C J 244 ; Moli Ram v. Suraj R/ian, A 1960 S C 655 ; 

l%0(2j S C R 896. 


Section 439, (p. 1351 j .—Tlie question of sentence is a matter of discretion 

for ihe^ trial Court and it is well settled that when 
that discretion has been properly exercised, the 
a[3pellate Court should not interfere unless there are 
very strong grounds. Sulaiman, A 1964 Ker 185. 

Section 439, (p. 1352).— High Court in exercise of its revisional jurisdiction 

can pronounce the correctness or otherwise of ao 
order under Section 3 or 4 of the Probation of OfTen- 
ders Act. Baidyanath Prosad v. Aixadesk Sinoh, 1964 

P 358 ; 1964(2) Cr L J 176. 


^ High Court can revise orders passed under Sec- 
tion 172 of the Sea Customs Act. A 1964 C 391 ; 
1964(2) CrLJ 285. 


Seciion 439, (p. 1353). — Add to footnote 7, Dorapel Bhau-ani, 66 Bom L R 

281 ; A 1965 B 6 where held that the High Court in 
revision has no power to enhance the sentence to an 
amount higher than the amount of maximum fine 
which is fixed by law for a Presidency Magistrate. 


Section 439, (p. 1356) — Interference with order of Acquittal- — The 

Supreme Court has held that there should be some 
t g^^ring defect in procedure, manifest error of law 
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and consequent miscarriage of justice for interference 
in revision with an order of acquittal. Fakir Chand 
V. Kamal Prosad, 1964(2) Cr L J (S G) 74 ; following 
Chinnaswamy, A 1962 S G 1788 ; 1963(1) Gr L J S G 
8 ; Aladkab Chandra v. A'alini Alondal^ A 1964 G 286 ; 
Sarjoo Sinofi v. Alohendra, A 1964 P 561 : 1964(2) Gr 
L j7ii; 

Add to footnote 31, Serju Sin^h v, Mahendra, A 
1964 P 561. 

Wher there is no appeal by the State, High 
Gourt will noton revision by the complainant set aside 
the order of acquittal and send the case back for a 
retrial only on the basis of a retracted confession 
which did not impress the trial court, \atar Pal, A 
1964 Punj 397. 

Section 439(5) (p. 1358). — Where the accused on a trial by a Presidency 

Magistrate was sentenced to a fine more than Rs. 200 
no revision can be entertained as the order was of 
appealable under Section 411. The revision cannot 
be treated as an appeal, if the appeal has long 
became barred by limitation. Jeswani & Co. v. 
Corporation of Calcutta, 67 G W N 497. 

Section 476, (p. 1386). — Where the High Court has ordered the Registrar 

to make a complaint in writing against the appel- 
lants for their prosecution under Sections 193, 199 
and 211 I. P. C., the Supreme Court in appeal will 
ordinarily do no more than examine whether the 
High Court had fairly considered a case to reach the 
conclusion that prima facie there is good reason to 
launch the prosecution, that there is a reasonable 
prospect of conviction and that it is expedient in 
the interests of justice to order a prosecution. Hari 
Das V. State of West Bengal, A 1964 S C 1773. 

Section 479-A, (p. 1404). — Where there is no material on the record at the 

time of disposal of the case for the Court to form an 
opinion that certain witness is giving false evidence 
and perjury was detected by the Court only subse- 
quent to disposal of the case by it, held, proceeding 
under Section 476 was not barred by Section 479-A 
and conviction under Section 193 I. P. C. was not 
vitiated. In re Gumamuthu, A 1964 M 446 : 1964(2) 
Cr L J 435, where Kasi Thevar v. Chinniah Kumar, A 
1960 M 77 followed and Sabir Husain v. State of 
Maharashtra, A 1963 S C 816 distinguished. 

Section 479-A is an abolute bar to the District 
Judge entertaining an application under Section 
476 when the offence is one of perjury. Subharayan 
v. V. P. JV. Cheeku, A 1964 Ker 157 following Maha~ 
linga Bheita v. Venkataran Bhetta, A 1963 Ker 215 : 
1963(2) Cr L J. 
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Section 479-A, (p. 1405).— Is not applicable to an offence under Section 471 

I. P- C. when that offence is also mentioned in the 
petition along with Section 193 P. C. Section 479-A 
may be restored to in cases falling within first para- 
graph of Section 193 and Sections 194 andl95 I. P. C. 
Dabulal v. State of U. P., A 1964 S G 725 ; 1964(1) 
CrLJ 555 following Raghubir Prasad Dudhwala v. 
Chanardal Mehra, 1964(1) Cr L J 489 S C and explain- 
ftrf ^^ussain, A 1963 S G 816 ; 1963(1) Gr L J 

Add to footnote 75-a after Sliabir Hussain v. State 
of Mahar^htra, 1963(1) Gr LJ 803 followed in 

6. R. Ramlmgam, A 1965 M 100 : 1965(1) Gr L T 311 
Pachamuthu^ (1964) 2 M L J 429. 

Section 479-A(5), (p. 1406).— A combined reading of both sub-section (1) and 

(3) makes it abundantly clear that if the trial Court 
wants to make a complaint against a witness for 
intentionally giving false evidence, giving an oppor- 
tunity of being heard to the person affected is enti- 
rely left to its discretion but if on the other hand 
the appellate Court wants to make a complaint, it 
is incumbent on it to give such opportunity. That 
IS the difference between the scope of sub-section (I) 
and sub-section (5) of Section 479-A as is clearly 
brought out by the language of sub-section (5). In 

I'^Jevajji i tfiawal, A 1964 A P 368. See cases refer- 
red to. 

Section 488. (p. 1432).— While construing ‘child’ in Section 488 regard must 

be had to particular circumstances obtained in each 
lamdy and its status. Abdul v. A". M. Azra, A 1965 
A\25 ; hmail Shariff v. A'arain, 1965 MLJ (Cr) 

0 o » 

A person is a ‘child’ within the meaning of Sec- 
tion 488(1) so long as the person who may be of any 
age after majority has not attained legal majority 

n'iK ^^rahim v. Saidani Bi, 

(1964) 2 M L J 70 ; where Hemanta Kumar Datiji v. 

A 1955 G 480, A 1950 M 

394 , Ramchhadda, S A 1949 B 36 relied on : Abdul v. 

A. M. Azra, A 1965 A 125. 

Section 488(3), (p. 1435) —An interim order of protection from arrest passed 

by an Insolvency Court does not take away the 
powers of the Magistrate to order the imprisonment 
of the husband under the section, where he has failed 
without sufficient cause to pay his wife the main- 
tenance ordered by Court. Mylaswami v. Aluthammal, 

1 L R (1964) 2 M 409 : A 1965 M 77. 

Section 488, (p. 1436).— Second marriage by husband provides just ground 

for wife referred to live with the husband, wife is 
entitled to a reasonable maintenance when there was 
evidence to show illtreatment and the husband’s 
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financial capacity. Giribala v. Jsithananda, A 1965 
S G 190. 

Section 488(3), p. 1437). — ‘Living in adultery’ Add to footnote 5-a, Pancham^ 

mal V. Perumalj (1964) 2 M L J 473. 

Section 488(3), (p. 1441). — District meaning of in Section 488(8). — Dis- 
trict means any Court in district in which husband 
resides and jurisdiction is under Section 488 not 
limited to that Court in district within whose juris- 
diction husband resides. Shantabai v. Vishnupat, A 
1965 B 107 following In (he petition of Sheikh Fokirud- 
din. 9 B 40. 

Section 488, (p, 1443). — On a Second revision to High Court under Section 

439 Cr. P. Code after moving the Sessions Court in 
a case under Section 488 new plea cannot be taken 
up for the first time during hearing before the High 
Court. Boolchand v. Parameshri Dai, A 1964 Puni 
284. 

Section 489(2), (p. 1445). — Where a competent Civil Court has pronounced 

an order which runs counter to the order for main- 
tenance, it may still remain discretionary with the 
Magistrate to cancel or vary the order of main- 
tenance under Section 489(2). The proper remedy 
for the husband is to apply to the Criminal Court 
under Section 489(2). Shaila Rani v. Durga Prasad^ 
A 1965 Punj 79 ; I L R 1964(2) Punj 477 where 
Giribala Devi v. A'innalbala Devi, 62 C 404 ; A 1955 
C 108 referred to. 

Section 491, (p. 1449) . — Determination involving complicated questions of 

fact cannot be undertaken in proceeding of habeas 
Corpus petition. Habatullah, A 1964 Guj 128. 

Section 491, (p. 1450) — Preventive Detention Act. — The High Court 

does not possess the power of investigating the truth 
of falsity of the particulars upon which an order of 
detention is based, it can only confine to the ques- 
tion whether the detenue could exercise his consti- 
tutional right of making an effective representation 
against the order made. Saberuddin, A 1964 231 ; 
1964(1) Gr L J Priyanath Majumdar, \ 1963 C 
589 following Dawaraka Das Bhatia, A 1957 SC 144. 

Section 491, (p. 1453). — In India the writ of habeas Corpus is probably 

never used by a husband to regain his wife and the 
ahernative remedy under Section 100 is always used, 
then there is the remedy of a Civil Court for resti- 
tution of conjugal rights. Mohd. Ikram Hussain v. 
State of U. P., IK 1964 SC 1625: 1964(2) CrLJ 
596 in the instant case it was further held that no 
rule of the Court has laid down that evidence shall 
not be required if the Court rec|uires it. 

Defence of India Act, Section 45 — Defence 
of India Rules, 1962, Rule 30. — Section 45 
D. I. Act 1962 lays down that no order made in 
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Section 491, (p. 1457).— 


exercise of any power conferred by or under this 
Act shall be called in question in any Court. The 
Government is therefore not bound to disclose the 
grounds. It is open to the person detained under 
Rule 30 of the Defence of India Rules, 1962 to 

challenge the yit/w of Government and contend 

A ^ohanlaJ v. State of Bihar, 

\r Supreme Court has held in 

Singh TarJdka v. State of Punjab, A 1964 S C 
381 ; 1964(1) Cr L J 249 that the Court can only 
go into the allegations of mala fide in such cases. 


In a case under Rule 30 of the Defence of India 
Rules, although the orders use different expres- 
sions if It appears on reading the whole order that 
the detaining authority was satished, held, the order 
IS not illegal. The Supreme Court further held 
that though technically the order out of which the 
appeal IS arisen has been revoked, there is nothing to 
preclude the Supreme Court from deciding the 
appeal though ordinarily it would not do so. Code- 
van V. State of Maharashtra, A 1964 S C 1128. 

Where a habem corpus petition filed by a stran- 
ger witho^ut any information from or consent of the 
detenue ; and the affidavit filed in support of the peti- 
tion was inadequate, the application was held not 
bona Jule and was dismissed. Kapildas, A 1965 P 


verification of the affidavit should invaria- 
bly be modelled on the lines of Order IX, Rule 3 of 
the Civil Procedure Code. Har Kishan Singh, A 1964 
Punj 198; 1964(1) Cr L J 535. 

Section 497(3), (p. 1478) —It is plain from Rule 155 of the Defence of India 

Rules, 1962 that a person accused of contraven- 
^ notified Rule is not entitled to bail unless 
the Court is satisfied that there are reasonable 
grounds for believing that he is not guilty of such 
contraventions and that the prosecution has been 
given an opportunity to oppose the application for 
such release. Suren Bancrjee, A 1964 C 220 ■ 68 
C WN 487 1964(1) CrLJ5i4. 

Section 498, (p. 1478).— An order by the Sessions Judge assigning bail apph- 

cation for disposal of the Additional Sessions Judge 
on ffic ground that due to pressure of other works 
he had no lime to dispose of the application is not 
incompetent. Mohinder Singh, A 1964 Punj 543 

1964(2) Cr LJ 728. 

Section 498, (p. 1481).— Bail should be granted when there has been long 

delay in police investigation in cases where persons 
have been arrested under Section 54. Sahadat Khan, 
A1965 Tripura 27 (29). 

Section 499, (p. 1484), Where the petitioner, according to the terms of the 

bond executed by him was required to produce the 
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accused in the Court of the Sub-divisional Magis- 
trate and not in the Court of the Second Class 
Magistrate, held^ the Second Class Magistrate was 
obviously in error in forfeiting the bond and impos- 
ing a penalty upon him. Abdul Rahman^ A 1965 
Raj 1 following, State of Bihar v. M. Hornyy A 1955 
S C 478 ; 1955 Gr L j'l017. 

Section 503, (p. 1491) . — No hard and fast rule can be laid down as to when 

a pardanashin lady should be examined on commis- 
sion. Generally, it is desirable that in Sessions 
Trial commission should not be issued even for 
examination of a pardanashin lady. But when the 
accused is charged not of a Sessions Offence and the 
evidence of the witness is not very important it may 
order her examination on commission. Om Prakash, 
A 1964 Raj 230; 1964(2) Cr L J 579 following, 
Dharamdas Pant v. State of U. P.y A 1957 S C 594 
(598) ; 1957 Cr L J 894. 

Section 510, (p. 1502). — ‘Duly submitted for examination’ the word “duly” 

means “properly”. Koushalya Devi, A 1965 Or 38. 

Section 510-A (p. 1503). — Does not give a free hand either to the prosecution 

or the accused to adduce evidence by filing affi- 
davits. It is for the Court to consider whether the 
evidence of a witness sought to be tendered by way 
of an affidavit is of a formal character before it 
permits the filing of an affidavit. In re Mallikarajama 
Raoy A 1964 A P 438. 

Section 515, (p. 1518). — Add to footnote 17 Ijat Ali, A 1965 Tripura 14 

where heUf District Magistrate does not include 
Additional Magistrate see contra Calcutta view in 
unreported Cr. Rev. 121 of 1963 decided by Das 
Gupta J. on 26-11-64. 

Section 522, (p. 1539). — High Court in revision against Magistrate’s order 

can pass an order for restoration of possession. 
Joban Dass v. Shibu, A 1964 H P 30 ; 1964(2) Cr L J 
295. 

Where the appellate Court dismissed an appeal 
against an order of conviction and after one month 
from date of dismissal an application for an order 
under Section 522 was made to the appellate Court, 
heldj no such order could be passed by the Court on 
the application. Sailetidra j\atk Bhattacharjee v. 
Jagadish Mondaly 68 G W N 996. 

Section 523, (p. 1541). — Where a truck is seized under the provisions of the 

Bihar and Orissa Excise Act for transporting contra- 
band goods, the Magistrate cannot dispose of it by 
an order under Section 523 on the basis of Section 
5(2). Ramjas Thakuty A 1964 P 416 ; 1964(2) Cr L J 
331. 


36 


CODE OF CRIMINAL PROCEDURE, 1898 


ection 527, (p. 1574).-In proceedings for transfer under Section 527 of 

pending cases the Court does not examine witnesses 
m support of allegations of fact made by either side. 
Ordinarily the Court acts upon the affidavit of one 
side or that of the other. But if one side omits to 
make an affidavit in reply, the affidavit of the other 
side remains uncontroverted. Where sufficient 
grounds are made out by the petitioner the Court 
will not hesitate to transfer the case outside the 

I'c J 20*"' ' 


Section 528(1.(0, (p, IS^l.-Sestion. Jodge cono. 

but only on an application made in that behalf 
Aarachandra, A 1964 Manipur 39. 

Section 531, (p. 1518).-,Add to footnote 11 , Abdul Samad, A 1965 All 158 

Section 537 23(d), (p. 1603) -Where the.;e is no charge of conspiracy, joint 

trial IS not justified. In absence of prejudice convic- 

Uon was upheld. Kalu, A 1964 MP 18 ; 1964(2) 

Afinci ; r * ^^‘Shna Murfhi v. Abdul Subhan, 

Ail965^Mys 128. 


Section 537(a), (p. 1605)-Oflfence under Section 188 I. P. C.-Com- 

plaint lodged by personal assistant to the public 
servant concerned is not a valid complaint. The 
Magistrate gets no jurisdiction to take cognizance. 
Irregularity IS not curable under Section 537(fl). 

Mtshra, A 1964 M P 237 ; 1964(2) CrLJ 


Section 539.B, Section 145(4) .-Noted at p. 387 Add after footnote 3. See 

A 1964 Mys 177; 1964(2) Cr LJ 
1964\l) Cr L jT34 ^ 1964 P 239; 

Section 540, (p. 1616).-The Judge has to exercise caution in using his powers 

under Section 540. The mere fact that evidence 
is directed to be taken after the entire case is over 

powers under Section 

540. Shreelal Karjana, A 1964 B 165 ; 65 Bom L F 
//2 where .Ufl/itv/K Raghavji, A 1928 B 388, R. S. 
Aianiy A 1951 M 707 referred to. 


If at the trial it is shown that persons who had 
witnessed the incident have been deliberately kept 
back, the Court may draw an inference against the 
prosecution. The powers of the Court under Section 
540 can and ought to be exercised in the interests 

whenever the Court feels that the interests 
ot justice so require but that does not justify the con- 
tention that the failure of the Court to have exer- 
cised Its powers under Section 840 has introduced a 
serious infirmity in the trial itself. Dasaya Sinoh v. 

State of Punjab, A 1965 S C 328. 

Section 540 (p. 1617).— The powers of the Court under this section is not 

controlled by the proviso to Section 145 (4) and the 
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Court has wide discretion to summon any person as 
a Court witness for the purpose of arriving at a just 
decision of the case. Raj Kishan v. \iranjan, A 1964 
or 226: 1964 (2) Cr L J 563 Where Mirza Mohd Aziz 
V. Safdar Hussain, A 1962 A 68 : 1962 (1) Cr L J 1 16 
and Bhaairat Singh, A 1959 A 763 ; 1959 Cr L J 1384 
was relied on Ghullamathu v. Rajaral, Ghutu Akonda v. 
Samsher AH, A 1964 Ass 105 ; 1964 (2) Cr L J 272 
(1) 1964 M 263 ; 1964 (1) Cr L J 674. 

Court’s power under Section 540 can be’exer- 
cised even in proceedings under Section 20-A. State 
of West Bengal v. Tulsidas Mundra, 1964 (1) Cr L ) 443 
(S G) ; (1963) 2 S C J 204. 

Section 556 (p. 1642). — In order to attract the provisions of Section 556 it is 

necessary that the Magistrate should either be a 
party to, or personally interested in the^|[case. If he 
incurs such disqualihcations, he will not* be compe- 
tent to try the case, the defect will not be cured 
under Section 537. Issue of warrant under Section 
100 Cr P Code for wrongful conhnement does not 
disentitle the Magistrate from taking cognizance of 
the offence. In re Malapati Srihari Rao, A 1964 A 
P 226 : 1964 (I) Cr L J 507. 

Section 561-A (p. 1648).— It is not well-settled that Section 551-A contains 

no new powers on the High Court. It merely safe- 
guards all existing inherent powers possessed by the 
High Court necessary (among other powers) to 
secure the ends of justice. Where the High Court 
made a sweeping remark against the entire police 
force of a State, the remarks were expunged upon 
the application by the State to the Supreme Court. 
State of Uttar Pradesh v. Mohd. J\'aim, A 1964 S C 
703 ; 1964 (1) Cr L J 549 where Jairam Das, 72 I A 
120 ; A 1945 P C 18 referred to ; Kinhimanagalam, A 
1965 Ker 37 ; 1965 (1) Cr L J 171 Karam Das v. 
Sougat Ram, A 1964 N P 87. 

Section561-A (p. 1650). — Where theft of a truck was allaged but it was found 

that the question of title in the truck claimed by 
the complainant was doubtful, proceedings were 
quashed as there was a bona fide claim of title 
pleaded by the accused. Mranjan Prakash v. ManrD 
lal, (1964) (2) Cr L J 369 A 1964 A 433 following 
R. N. Kapur v. State of Punjab, A 1960 S G 866 ; 1960 
Cr L J 1239 ; Chiranji Lal v. Raja Ram Singh, A 1964 
Raj 267. 

Even though a petition was not competent 
under Section 99-B Cr. P. Code for want of an order 
of forfeiture under Section 99-A, still as the illegality 
has been brought to the notice of the High 'Court it 
could interfere under Section 561-A and property 
seized was allowed to be returned. Nawal Kishore 
A 1964 Punj 269 (F B) ; 1964 (1) Cr L J 696 
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Expunging objectionable remarks.— Where 
a Magistrate, while disbelieving a witness, made re- 
marks against him, High Court will not interfere if 
the remarks were not irrelevant or unjustified. 
Pradip Kumar Das, A 1964 Ass 100 ; 1964 (2) Cr L J 
1 45 • 

Section 561-A (p. 1651). — High Court has no inherent power to alter or 

review its own judgment. Kinhimanagalam v. Food 
Inspector, Cannanore, A 1965 Kar 37 ; 1965 (1) Cr L J 
171 following Taleb Haji w. Madhukar Purshuttam, \ 
1958 SC 376 ; 1958 CrLJ 701. 

High Court can quash under Section 561-A 
illegal commitment to Court of Sessions under Sec- 
tion 207-A (10). State v. Joseph, 1964 (1) Cr L J 588 
(Cal). 

Section 561-A (p. 1652).— Add to footnote, Walu, A 1965 Or 7 following U. J, 

Chopra V. State of Bombay, A 1955 S C 633 ; 1955 Cr 
LJ 1410 distinguishing Biyama, In re, A 1963 Mys 
326 and not following Rajuaguin, A 1959 A 315 (F B) 
where held that the High Court has no power to 
review its own order passed in Criminal revision 
petition even when the fact of Section 6 of the Pro- 
bation of Offenders’ Act being extended to a District 
was not brought to its notice before disposing of the 
revision petition. 



ADDENDA No 4 

(1966 — August 1969) 

S. 4(l)(fHp. 16.) 

Giving information to police that accused committed cognizable offence 
amounts to institution of criminal proceeding, Albert^ A 1966 Ker 11 (F.B.) : 

1966 Cr L J 26. See Chandmaly A 1967 M. P. 52, 

S. 4(l)(h)(p. 17j 

Complaint need not be signed by the complainant, G. K. Mazumdar, A 

1967 Guj 15. 

S. 4(l)(h)(p. 20) 

Application under Section 107 is not a complaint, In re Manika Reddy, A 

1968 M. 225. 

S. 4(l){h)(p. 22) 

Magistrate has no power of reviving complaint dismissed in default 
under S. —Bajrangi Singh, A 1967 Punj 361 Contra Rayappa v. Shivamma, 
A 1964 Mys. 1 : 1964(1) Cr L J 49. 

S. 4(l)(/)(p. 28) 

Investigation starts when police-officer forms definite opinion for investi- 
gating crime, Sirajuddin, A 1968 M. 117. 

S. 4(l)(m) 

Recording confession during investigation is not a judicial proceeding,. 
Mohd. Rahmalulla, A 1968 Mys. 95. 

S. 5(2), 14(1), 29(p. 29) 

Special Magistrates for trying cases under Motor Vehicles Act are 
courts constituted under S. 29(2), In re Share Khan, A 1967 M. P. 94. 

S. 6(p. 39) 

Magistrate seized of committal proceedings is a Court, Kulmain Singh, 
A 1966 A, 495. 

S. 10(2) (p. 46) 

Additional District Magistrate can accept a bond under S. 514 furnished 
by accused — Debendra Bhattacharjee v. State of West Bengal, A 1969 S. G. 189 ; 

1969 CrLJ401, he cannot appoint a Public Prosecutor, Rajkishore, A 
1969 G 321 See Panchu Gopal, A 1968 C. 58 : (High Court Sessions Case). 

8. 10(2) (p. 46) 

Additional District Magistrate cannot exercise powers delegated to 
specified class of officers, Sambhunath, A 1966 G.577 : 1966 Cr L J 1248; Ajab 
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^ingh V. Gurbachan Singh. \ IQfi=i ^ n icm ^ . 

Harichand^ 1969 CrLJ 803 1019-1963(2) Cr L J 533. See 

S. 15(p. 55} 

A. 35.''^'"* collectively can sit as a Bench, Rammurti, A 1969 


to Honorary 


by Juvenile Court, Hanumanthay A 


S. 21(p. 67} 

PresiSn:; SL^neT' ““^^t not to be transferred 

y gistrates, Md. Ah v. Dr. RamdaSy A 1966 M 441. 

S. 28 p. 72) 

should be tried 

1966 Mys. 271 : 1966 Gr L J 1168. 

Ss. 31(1), 423^p. 78) 

the powe^^r T ^ by 

Bahadu, V. State of M . P, a 1966 S 0^45 ^1966 0"' L jTol! 
s. 32rp. 63} 

159, f^^’f^^'O’^-Gopishankar, A 1967 Raj 

1962 C 428:-DettLen si’ 263 ; See Anant Kumar, A 

Jeshwant — A 1968 Goa 77 Rash Driving Gases, Ramkant 

S. 33(p. 64} 

cipal Act, Dhoopa, A^1*966*^R^^ 238°^ passed in conviction under Muni- 
S. 35(p. 90) 

^^'^^itunjoyy A 1967 p. 286 ; See 

S. 35fp. 92) 

Consecutive sentences See Tetor Cope v. Ganawari Gope^ A 1968 p, 289. 

S. 54 p. Ill) 

1968 a!'732'!^^"''''"'* authority is illegal, Mulla SingK A 

Ss. 75, 79, 80 (p. 134) 

v..id"i™fc2;:7"i67 pTdir' ">■ o- o- ■> 

Ss. 75—86, 555 (p. 135) 

C p'm‘ Galr?m-!"r‘ at Hong Kong-Warrant sent by 

A 1968 C. 220 Jugal Kishore More, 71 C W N 508 : 
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Sa. 79, 96^p. 138) 

Apply to search warrant issued under Hyderabad Gamblinc. Act 
Siddanah, A 1966 Mys. 209. ° * 

S. 83 

Warrant sent by issuing Court cannot be sent to any body for execution 
S. 537 applies, Debendranath, A 1969 C 340. 

Ss. 99A-99D{p. 171) 

Requirements about slating grounds of opinion by Government is 
imperative, Md Khalif, A 1968 Delhi 13(F B). 

S. 103(p. 180) 

Inapplicable to search under Bihar Sales Tax Act, Sheonath Prasad, A 1968 
S C 1517 : 196y Cr L J 37— applicable to Railway Protection Act, Dakhiria 
A 1969 M 201. 

S. 103{p. 183) 

Search does not become illegal because search witnesses are not inhabi- 
tants of the locality Raoji, A 1967 Mys. 47, Radhakissen v. State of U. P. A 1963 
S G 822 : 1963(1) Cr L J 509. 

S. 107, 112— (p. 197) 

Order under Section 1 12 must be passed before proceedings under Section 
107 can be initiated, Balraj Madkok, A 1967 Delhi 31. 

Ss. 107, 145(p. 201) 

Magistrate may proceed either under Section 107 or Section 145 in land 
dispute, Daitari Prodhan, A 1967 Or 17 following Abbas, 39 C 153 (F B) 

S. 107, 112, 117(3)— (p. 257) 

Composite order under Section 117(3) and S. 112 is not invalid, Satya- 
narayan, A 1967 Or 133, Jagadis, A 1957 p. 106, Probhakar, A 1960 A 467. 

S. 117(3)(p. 269) 

When bonds undertaken, petitioners need not be arrested Sankar- 

naryan, A 1969 Ker. 188. 

Ss. 127, 128{p. 299) 

Magistrate or police officer can command an assembly to disDpr«*. 
Hanuman Singh, A 1969 A 130. ^ 

S. 133(p. 319) 

Order directing demolition of private building is not proper. Manual 
Philip, A 1967 Goa I (F B), Sumer Singh, A 1955 G 554 : 1954 Cr LJ 1385. 

S. 133(p. 321) 

“Public Place”— Government acquiring the land— does not make the 
land, Kayati Vegetable Market, A 1967 Ker 44 Contra Ram Kripal Singh, A 1945 
p. 319. 
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S. 139Aip. 333) 

I T Evidence’ explained, Atul Krishna, A 1966 C 215 ■ 1966 Cr 

^ J 32o. 


Lohia, A 1968 A 100 ; Babulal 


1968 


S. H4(p. 350) 

Is not unconstitutional, Ram .Manohar 
Perate, A 1961 S G 844 ; 1961(2) Gr L J 16. 

S. H4(p. 353) 

grounds for action, Dhaiilla Municipality, A 

S. 144(4) fp. 365) 

°fder of Subordinate Magistrate is a special 
one, Hruihikesh v. Balaram, A 1967 Or 72. ^ 

S. 144{6)fp. 367) 

clays-aileaations of illegal confine- 
ent, police unable to give protection, Morbes v. Imanuddin, A 1968 C. 364. 

S. 145(p. 379) 

Magistrate is primarily concerned with the question of actual 

g>.session, Dharubacharan, A 1967 Or 39 ; Xala Prodhan, A 1968 

Ur 3b ; Probhu Krishna, A 1968 Or 239. 

S. 145(p. 396) 

of Deace®ex.\^r f '"'‘'‘r'' ^^''sf^ction that a dispute likelv to cause breach 

a report and upon other information (application 

1969 B/mlani v. Mani J. Desai, A 1968 SC N44 : 

S 6 i7 p°'"' <’'■ satisfaction is curable under 

^). Bhagojat Saran, A 1967 A 104. 

S. 145 (p. 410) 

Parties whose names are not mentioned in the initial order may be 

Jawargowda v. Mallagowda, A 1967 Mys. 169 ; Charan Sinah, A 1969 
Punj 101 ;^Chandra Kumar, A 1968 C. 216. 

S. 145(4;— Proviso (p. 414) 

Affidavits require consideration, Vijay Ram v. Luxman Bai, A 1968 
Mys. lb ; Sarjug Singh v. Ram Ekbal Singh, A 1968 p. 129. 

S. 145(4) — Proviso (p. 414) 

passed within 2 months of dispossession, 

A^./). /foAh, A 1968 Delhi 231. 

s. 145, S. 539-AA (p. 416) 

1*01 affidavit in Secti-m I 13 proceeding no pariicular authority is 

Code, Ahmed Din v. Abdul Salem, A 1966 Piini 528, Hemdam, \ 

J966 Raj 5 ; 1966 Cr L J 60. 
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S. 145, 2ad proviso (p. 419) 

‘Forcible dispossession’ — The dispossession mentioned herein is one that 
aiiiounis to an act of forcible and wrongful driving out a party from his 
possession, A. H. Bhutani v. N. G. Desaij A 1968 S G 1444 : 1968 Gr LJ 
980. 

S. 145^9), S. 540(p. 426) 

A Magistrate has power to examine a person as a witness even though 
his affidavit has not been filed, Adinath Chalcraborty, A 1967 Tripura 10, 
Khemchand, A 1967 A 44 : TV. L. Singh, A 1967 Manipur 23. 

S. 145(4)(p. 409) 

Proceedings under — do not contemplate joint possession, Khemchand, A 
1967 A 44. 

S. 145(p. 410) 

‘•Parties concerned in such dispute — mean all persons claiming to be 
in possession at the time of initial order, Hari Ram v. Anwarilal, A 1967 Raj 
378 following Krishna Kamini v. Abdul Jabbar, 30 G 155 (F, B.). 

S. 145 (p. 418) 

Finding possession in favour of accused 2nd party in a case under 
Section 379 I. P. G for theft of crop is not binding in— proceeding, Kerama- 
swami v. Natha, 1966 Or 186. 

S. 146(l.A)(p. 434) 

Proceeding arising on reference under Section 146(1'A) is a civil proceed- 
ing, Kailash v. Amarnath, A 1969 A 82, Ramchan Jra Agarwalv, State of V P A 
1966 SG 1888. 

S. 146(l-B)(p. 434) 

The words in Section 146(1) have reference only to Territorial jurisdiction 
and not to pecuniary jurisdiction — Ramlakhan v. Raghunath, A 1969 Assam 81 
Raja Singh, A 1962 p. 243(F. B.) ; Gaibir Singh, A 1968 Punj 301 ; D. Achari v 
Reddi, A 1967 M. 91. 

S. 146{p. 434) 

Reference is to a Gonstitutional Court and not to a person designate 
Ramcharan v. Slate of U. P., A 1966 S C 1883 ; Kailashnath v. Amarnath A 
1969 A 82. 

S, 146(l-D)rp. 436) 

Order cannot be disturbed in appeal or revision — Chandikumar A 1968 
C 216 ; Bijoyanandan Das, A 1966 Or 119. * 

S. 146rp. 437) 

Powers of Receiver under — ,are wider than Receiver under Section 
145, Sankarnarayan, A 1969 Ker 188, 
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Ss. 151. 157, 54. (p 463) 

(S B Enain.ermg H'orks, 72 CVVN 441 ; A 1968 C. 407 

S. 154(p. 467) 

F. I. R. is earliest information, Mannalal, A 1967 Cr 478. 

S. 154ip. 470) 

F. I R IS not subuanttve evidence —corroborates or contradicts infor- 
Dhandapati v, D. Durordgan, A 19o8 Or 117. 4 » 

S. 154 p. 470) 


Mannalal, A 1967 C 478, 


or by a 


Suppression of material particulars in F. I. R 

R. P. Kapur V. Pralap Siugh Kairon, A 1 961 S G 1 1 1 7. 

S. 155v2), S. 190, 200(aa)(p. 476) 

cognizable cas- can investigate non-cognizable 

exIrniniAa r ^ m c;xn take cognizance without 

exammtng pohce-officer on oath, Safder Ha^san v. Abdul Rahim, A 1967 M 4 ; 

Provin Chandra v. State of A R. , A 1 963 S C I 1 83 ; 1965^ >) Cr F I 230 see 
Jogmdra Singh, A 1969 Punj 463. ^ 

S. 156(p. 478) 

Information denotes collection of evidence bv a police officer 
person autiiorjsed by a Magistrate, Bandikottaya, A 196o A P 377. 

S. I57tp. 482) 

A l967*'1Tys°7r‘'^ information does not start investigation, In u Tamappa, 
S. 157{p. 482) 

/)<r,,a/,‘’A''l9°6fr39'8^° eye-witness should not investigate, Bhagwan 

S. 161(p. 491) 

Entire proceedings and investigation are not vitiated by taking signed 
statements, Sirajuddm, A 1968 M 117; China, A 1961 Raj 33. ^ ^ ° 

S. 161(p. 491) 

Report made by deceased at police station being dying declaration is 

substantive evidence, A/o/i^a/, A 1968 A 83. 

S. 162 p. 498) 

Accused was not aware of of his conversation with police 

officer in a bribary case, held, conversation was not hii by , Yusufali k State 
of Maharashtra, A 1968 S G 147 : 1968 Cr L J 103. ^ ^ 

S. 162 p. 498) 

‘tf'er starting of investigation are hit by 
Section 162, Ibrahim Hossain, A 1969 Goa 68 ; Sirajuddin, A 1968 M 117. 
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S. 162(p. 503) 

Evidence led in police case found unsatisfactory, evidence in complaint 
case cannot be attacked, Krishna Chandra^ A 1968 Or 172. 


S. 162{p. 514) 

Unfortunate that law does not admit or cross-examination of defence 
C?390"l3l2T: 1968 Cr "Z 


S. 162{p. 505) 

Prosecution cannot refer to earlier statement, defence can use it for 
contradiction only, Madanlal, A 1967 p. 68 ; Nandkishore, A 1967 A 373 but 
when a witness admits he made a statement to police which was the truth 
statement is inadmissible under, Bhanu Prasad v. State of Giiirat A 1969 S C. 

1313 : 1968 Cr LJ 1495. u o 


S. 162(p. 510) 

Illegality committed in investigation or trial does not affect jurisdiction or 
Trial unless point was taken at an early stage, State of Maharashtra \} . Atma 
Ram^ A 1966 S C 1780 following, Slate of A. P. v. Venugopaf 1964 (1) Cr L T 
I6(S G) Narayan Hari v. Yashwant Rowji, A 1928 B. 352 (F B). 

S. 163(p. 511) 

Police officer is prohibited from beating confessing persons with a view 
to induce them to make statements, State of Maharashtra v. Atma Ram, A 1966 

S C 1780* ^ 


S. I63(p. 511) 

S. 163 applies to investigations under the Code, Lakshman Das, A 1968 

B 400. 

S. 164(p. 520) 

Statements made in answer to notice under Section 171A of Act of 1878 
are not confessions recorded under Section 164. S 30. Evidence Act is appliable 
Haroon Haji Abdulla v. State of Maharashtra, A 1968 S C 832, * 1968 Cr L f 
1017. 


S. 163(3)(p. 529) 

Where the endorsement of the certificate by the Magistrate is not in 
proper form, it does not mean that any threat was given to the witness 
Ramcharan v. State of U. P., A 1968 S G 1270 (1272) : 1968 Cr L J 1473. ' 

S. 164(p. 531) 

Accused not admitting the offence cannot be said to confess Lokenath 
A 1967 Or 24. » ' > 


S, 164fp. 532) 


Retracted Extra Judicial Confession — Corroboration can be made by state- 
ments of accused before committing Court, M. Malik, A 1967 Or ^4 • A aa 
T heba, A 1967 Manipur 11. > • 
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S 164 p. 533) 

Retracted cannot be acted upon unless corroborated in 

material particulars — Haroon Haji Abdulla v. State of Xfaharashtra, A 1968 S C 
832 : 1968 Cr L J 1017 Ramchandra v Slate of BRiar^ A 1967 S C 349- 
Ram Prokash v. State of Punjab, A 1959 S C 8. 

S. 164{p. 534) 

Confession of co-accused can only be used to lend support of other evi- 
dence against the accused, Sahno v. State of U. P., A yy S C 40 ; 1966 
Cr L J 68 ; Sahar Singh, A 1966 p. 448. 

S. 165(,p. 537) 

Person issuing the authorisation must record reasons, Balwant Sinoh A 

1969 Delhi 91. 

S. 165>p.537j 

Safe guards under Section 165 apply to searches under Section 41 of 
Madras Sales Act— of Revenue Madray v. R. S. J hater, A 1968 SC 
59 . (1968) 2 S. C. A. 569, Recording ol reasons is not necessary in case ol 
search under Section 105, Customs Act — Gopikisen, A 19 »7 S G 1298 See 
MUhukhan, A 1969 Raj 121. 

S. 165(p. 537) 

Search of a house must be in accordance with law. Bhusain Sin^h A 
1968 Delhi 201 (F. B.). 

Ss. 167, 344(p. 544) 

Magistrate passing orders of remand for more than fifteen days, police 
officers deposed that there was no evidence, held, subsequent detention was 
illegal, In re Raju Thevan, A 1966 M 349. 

S. 167tp. 545) 

Non-compliance with Section 167 (1) in proper case may lead to the in- 
ference that the prosecution evidence is tainted, Hanepa. A 1966 Ker 229. 

S. 173* p. 561) 

Magistrate has no jurisdiction to require police to submit charge-sheet 
where final report already submitted, Abhinanda Jha, A 1968 S C 1 17 : 1968 
Cr L J 97 : Jaanhari Mat, A 1969 A 241 ; Laksman v. Sudhakar A 1969 Goa 
149 ; A. K. Roy, A 1962 : C 185 (F. B.). 

S. 173(s)(p. 562) 

Copies of statements and documents must be supplied to accused, 
Jamhari Mai, A 1969 A 241, Thacker Kaku, A I960 Guj 217. 

S. 173i,4M'p.562) 

Applies only when investigation is made by a police Officer and not by 
Customs officer, Bashir Hussain v. Gulam Mohammed, A 1966 B 253, State of 
Punjab V. Barkatram, A 1962 S G 276. 
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Ss. 177. I79(p. 577) 

Offence of cheating can be tried at the place where conspiracy had its 
origin or at the place where cheating was completed — Monohar lal^ A 1966 
Or 219 Fursolwitam Da<i v. Slate of tV. B. A 1961 S C 1589 ; 1961 (2) Cr L J 
728; L. j\. Mukherjee v. State of Madras, A 1981 SC 1601 ; 1961 (2) 
Cr. L J 78 — offence oi defamation, See Sunilahhya Chandhury, A 1968 C 266 ; 
J^arain Singh, A 1967 Punj 403. 

S. 179{p. 577) 

A share-holder can file a complaint against company for non-payment 
of dividend — Manitman Prasad Gupta, A 1967 A 135 

S. 190Cp. 599) 

‘Taking cognizance’— meaning of, Madhaban Nair v. Gopal Parida A 1969 
Ker 97, RaghubZis Dubey v. State of Bihar, A 1967 SC 1167. 

S. 190(p. 599) 

Cognizance of offences triable by Nyaya Panchayat— Lai, A 1967 
A 229. 

S. 190(l)tb). S. 251Atp. 599) 

Magistrate takes cognizance of an offence and not of o^^n6^is,Raghubans 
Dubey V. Slate of Bihar, A 1967 S C 1167 : 1967 Cr L J 1081 ; Provin Chandra 
Mody V. State of U. P., 1965 (2; Cr L J ‘^50 (S. C.) ; Kamala Prasad, A 1967 

p. 270. 

S. 190(p. 600) 

May take cognizance— should be read as “must”, C. v. 

Ramkant, A 1968 S C 1 : 1968 Cr L J 980 Contra Gopal Das y;. State of 
Assam, A 1961 SC 986. 

S. 190(p. 600) 

Is not exhaustive, Ramrup Singh, A 1968 p. 258 , H. N. Risbut, A 1955 
S C 196. 

Ss. 190,195(l)(fr)(p. 601) 

The question about legality of Cognizance has to be judged iri relation 
to the data on which Cognizance was actually taken, AI. L. Satin v. R. r. 
Kapur, A 1967 S G 528 ; Joginder Singh, A 1966 Punj 465, Bondi Kuttaya, A 

1966 A. P. 397. 

S. 190,537(p. 601) 

If report of Drug Inspector is invalid, Court cannot take cognizance, an 
error antecedent to trial is curable, Hatam Bhai, A 1969 A. P. 99. 

S. 190(l)(a),(f)(p. 605) 

Central Excise Officer can only make a complaint under clause (a). His 

report is not a police report, Badka Joti v. State of Mysore, A 1966 S. G. 1746 ; 
1966 Cr L J 1353. 
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of court proceeding, 


Ss. 190ip. 608) 

Cognizance taken of an offence triable as a Summons case it can be 

'igerCr Sadasimm, M 96 & U. (,0 ■. 

S. 192(p. 615) 

Naraji petition should not be referred to another Magistrate for inauirv 
and report, In the matter of State of Kerala, A 1969 Ker 116. inquiry 

S. 192(p. 615) 

A 24T.^' Magistrate can dismiss a complaint, Jauhart Mai, A 1969 

Ss. 192, 200, 202{p.615) 

Order of A. D. M. in sending a case to the S. D. M for enauirv and 
report does not amount to a transfer of the case Curdlit iir^nh jaa ^ n ^ 
A 1967 Punj 244 ; 8tsu-anath, A 1969 p 97 ^ 

S. 194(2)(a)Cp. 621) 

Sanction by State held not necessary in contempt 
Sher Singh v. R. P. Kapoof, A 1968 Punj 2l 7 (F. B.). 

S. 195{l)(b){p.630) 

althoug^SectionTshT P c \ a distinct offence (S. 353 I. P. C.) 

A 1966 S G 1 775 fi 779 i • /? compUint, Durgacharan v. State of Orissa, 

i:;oo o o 1//0 (l//y) ; Radhashyam, A 1968 A 3+2. 

S. 195(p. 630) 

1 Y for the prosecution to drop a Sessions charge and 

select one which does not require the procedure under Section m Dr S 
Dutt V. Slate of U. I A i966 S C 523 : 1966 GrLJ 459 . ’ 

S. 195(l){b)(p. 631) 

c proceeding pending and not in contemplation \f L 

Sathiv. R. P. Kapoor, A 1967 S C 528; 1967 Cr L J 523 . ^ ’ 

S. 195(l)fb) (p. 631) 

* 

Proceedings under Sections 182 and 2111 P P j j- 

S. 195(l)(b)fp, 6321 

u,ulef“ 4 atr[qriTr r- ^ proceeding falls 

I P C^nai Li, P"''^;^^.<:r„nplaint prosecution under Section 218 

1968^Cr L J 8 ^ " “ Smgh, A 1968 S C 19 ; 

S. 195(l){b}(p. 633) 

Perjury cam, tutted on advice of Couiuel not to enter into compromise — 
not a in case lor complaint under, halicharan, A 1968 A 65. ^ 
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S. 195(l)(b)(p. 634) 

Proviso is not attracted in a case under Section 211 I P C where police 
filed final report, Kuhanmad, A 1966 Ker 242. 

S. 195(1) tc)(p. 638) 

If a forged document is produced or given in evidence, bar is attracted 
VtiikajK^nd, A 1969 A 189(191). 

S. 195(l)(c), S. 476 (p. 638) 

Court has no jurisdiction to make a complaint under Section 476(1) in 
respect of an offence not mentioned in Clause {b) or (r), Mulchand v. Kamala 
Bai, A 1966 S C 1873 ; 1966 Cr L J, K. Goundan, A 1967 S C 170. 

S. 195(p. 645) 

A settlement officer is not a Revenue Court, Rafiq Khan v. R. M. Singh 
A 1961 A 88 ; /Vagraj v. State of Mysore, A 1964 S C 269 : 1964(1) Gr L J 16l! 

Nominee of Registrar appointed under Section 93 of Co-operative 
Societies (Maheratin) Act is not a ‘Court’, Ramrao v. Narayan Shah A 1969 
S G 724. 

S. 195(l){c) {p. 643) 

Competent authority. — Slum Areas Act 1956 does not possess attributes of 
“Court”, Trilokinath, A 1966 Punj 407 ; Virendra Kumar Satyabadi, A 1956 
S C 513 : 1956 Cr LJ 326. 

S. 195(5) (p. 645) 

There is no provision for filing an appeal against the order of a public 

servant refusing to lodge complaint in a case under Section 188 1 P C 

Batia, A 1967 p. 95 Contra, Pubilc Prosecutor v. Muhammad Ali^ 1966 A P 41. 

S. 196(p. 651) 

State Government by general order can empower subordinate officers 
to grant sanction, Ghutam Rasul, A 1968 A 215 ; Gour Chandra Rup A 
1963 S C 1198 : 1963(2) Gr LJ 194. 

S. 197(p. 660) 

* Removable from office*. — meaning of, B. Ram Chandra Rao A 1968 Mys 
243, Baijnath, A 1966 S G 220. 

S. 197(p, 662) 

An officiating Class I Railway Officer is not a pubilc servant, Sanction is 

not necessary, N. Sukla v. Nowmitlal, \ 1967 S G 1331: 1967 Cr LJ 1200 

but sanction is necessary for prosecution of Lekhpal, A 1968 A 207 

and for Chairman of a Municipality, Ledu Ram v. Rameshwar, A 1968 Rai 136 
or a Sarpanch, Ramdev, A 1968 Raj 125. ’ 

Trial is not vitiated for want of sanction nor when the act abetted was 
done in discharge of official duty. Bakshish Singh v. State of Punjab A 
1967 S G 752 : 1967 Cr L J 656 following, Satwant Singh v. State of Punjab, 

A 1960 S C 261, distinguishing, Sunil Kumar Paul v. State of W. B., A 1965 
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S C 706 ; Munshi Ram v. DRhi Adminislration, A 1968 S C 700 : 1968 Cr L T 
805. .See Baijnatk v. State of M. P., a 1966 S C 220' 1966 Cr L '] 

179 ; Chamanlal v. Muluk Raj, A 1967 Punj 51 ; Piabhaker v. Shankar, A 1969 
S C 666. ’ 


S. 200,4(2) {p. 685) 

Naraji petition under Section 202 is a complaint, Sunil Majhi, A 1968 C 

238. 


Ss. 200, 202rp. 685) 

Second examination of complainant not required where com- 
examined before police report submitted, Khitish Chandra Shame 

V. Peshavan, A 


S. 202(p. 696) 

Enquiry Magistrate cannot issue summons to witnesses, MaLenan A 1968 

G 1 95, 


S* 202fp* 701) 

A proliibitecl, Monohardasv. Khadar Datta, 

A lybb o o66. 

S. 202(2-A), S. 203(p. 701) 

Magistrate cannot permit an accused to cross-examine prosecution 
witness in eqinry under .Section 202, Jamuna Hazra v. Adya Sinoh, A 1967 p. 
122 following Chandradco v. Prokash Bose, A 1953 S C 1430. 

Ss. 203, 154(p. 704) 

Magistrate erred in dismissing complaint without examining witnesses 
for complainant, G. Mohiuddtn v. Na^aji, A 1968 Mys 210. 

Ss. 203, 537(p. 708) 

Absence of record of reasons before dismissing complaint is an illegality, 

Va^ania'aL \ 1968 Guj 211 : Chandradeo v. Prohash Chandra Bose 1963(2) 
Cr L J 397 S G. .tv 

S. 204a-B)(p. 713) 

Summons should be accompanied by a copy of the petition of complaint. 
Provsions are directory, Prabhu Dayal v. /?. AfudgU^ A 1966 Punj 373. 

S. 205, 540-A(p. 715) 

Personal exemption should not be granted in respect of ofTences of a 
serious nature, Sachidananda, A 1969 Mys 95. 

Ss. 205, 540-A 

Magistrate is to examine the accused personally under Section 342, 
Bihh-Ui V. State of IP. /7., 1969 Cr L J 631 : A 1969 S C 381 overruling, Prova 
Debt V. Fernandez. A 1962 G 203 (F B): 1962 (1) Cr L J 565. See Munni' Begum, 
A 1968 Delhi 208. 
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S. 207-A(4Kp. 728) 

Principles giving Section 209 are not dilTerent from those enshrined in 
Section 207-.\, K. P. Raohavan, A 1967 S C 740 : i967 Gr L J explaining 
Bipat Gope^ A 1962 SC 1195; Bhudiram, A 1966 Or 165. 

S. 207A(b)(p. 728) 

Committal was set aside as Nlagistraie did not give reasons for non- 
examination of eye-witnesses, Sate ^ingh, A 1968 Or 70, Sri Ram A 1961 S G 
671-. Ananda Reddy, A 1966 Mys 211, Kripal Singh^ A 1965 S C 712 ; Satannay 
A 1966 Mys 248 ; Abdulloy A 1968 J & K 78, 

S. 207-A(7)(p. 728) 

Magistrate is to comnht if there is a prima facie case, Saday Chand 
Meheieb ; A 1966 G 217 : 1966 Cr LJ 530 ; Badaruddin, A 1968 Ass 28 ; he 
should discharge if he is of opinion that there is no ground for committing; if 
it appears that he shall try such person himself, he must proceed accordingly, 
Rarnekhal v. Aladan Mohariy A 1967 S C 1156 ; 1967 Cr LJ 1076, jYaz s ; A 

1967 M P 49, 

S. 208(p. 732) 

Provisions under Section 208 are mandatory, Puttalu, A 1966 A 535 . 
1966 Cr L J 1233. 

S. 209(p. 738) 

An express order of discharge is contemplated, Rarnekhal v. Aiadan Adohariy 
A 1967 S G 1 156. T. J. Kuriariy A 1969 Ker 68, where sufficiency of grounds 
doubtful, Magistrate is to commit accused, Padamcharan v. Netrananday A 

1968 Or 63. 

S. 22l(p.771) 

Charge of misconduct under Prevention of Corruption Act must be 
specific, Rabishankery A 1966 Guj 293. 

S. 221'p. 771) 

Charge of Forgery — should state that a false document was prepared 
dishonestly or fraudulently, In re At. Gangachari, A 1967 Mys 86. See Aiwiafkhay 
A 1968 B 298. 

S. 221(7)(p- 774) 

Charge should state date of commission of first offence, Badriy A 1966 
Raj 203 ; Teetha RaOy A 1968 A P 19. 

S. 222(p. 780) 

Charge of Criminal Breach of Trust — items of misappropriation beyond 
one year may be excluded of, Chedaman NarayaUy A 1969 B 8. 

Ss. 226, 227fp. 786) 

A Sessions Judge cannot altogether omit a charge framed by the Com- 
mitting Court, In re Sakharaniy A 1969 M 320. 


52 


CODE OF CRIMINAL PROCEDURE, 1898 


s 233(p 813 


'''' oflTences - Evidence recorded ,n one case 

used in other cases is not permissdile under Sections 234-239 orocedure is 

1 egal, halt Raja, A 1966 Guj 239. Sec Randaran Marti, .\ 1966 Ker i (F Bl, 


Split up to assume 


of Section 239, 


S. 235fp. 819) 

OfT-nces committed in sam- transaction cannot 
jurisdiction, Radheshyam, A I9h8 A 342. 

S. 235, 239(p. 820) 

Act. a796V C 79 968 Cr^L M / Trl 

66 G \V iN 852. ^ J ‘"^-l , Dalai Chandra Dhar, 

Ss. 237. 535(p. 833) 

Charge under Section 30 U [ P P , 

Section 3U|/34, Jagtr Stnoh v. StaN of Raa] ah \ dss's'c n" iq6q'r"'‘r 
charge under Section 307/34, accused /-in’ ill J 

Bhimar Kankar^ A 1968 B 254. convicted under Section 307, 

S. 239(p. 845) 

rhs"" 

S. 239(p. 847) 

Same transaction — Test imiri/ ^ . 

necessary, Narayan Sett, A 1966 Mys 243 LaXLTv of action are 

Madan Copal De, A 1963 Cr E J H2 ^ ’ P i 

S. 239(p. 848) 

Amalgamation of police case and complaint case rhar„ A ■ u 
transaction — no preiudice to arm^pH / cnarged in the same 

26 ; Bhutha Cope, A 1968 p 6^ ’ "■ A 1968 Or 

s. 239(p. 853) 

The validity of a joint trial depends 
charge, Debi Brasad, A 1967 A 44. 

S. 243(p. 862 1 

A ig^'or ~ convicted on his own plea, Hadu Safiu, 

S. 245(l)(p. 868) 


upon the initial accusation in the 


Acquittal by loking into naoers is illpaa I « 

Thakeobari Sukhahai, A 1968 Guj 15 - ^islrate has to take evid 


ence, 


S. 247{p. 873) 


.A Magistrate need not wait till the risincr hours of rhn r , f 

order of acquittal, K. Dulabhai, A 1969 Guf ("fi p ^ 

222 ; Mohd. Yamin, A 1968 Delhi 149. J ' - Thimappa, A 1969 A P 
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S. 247(p. 874) 

Discretion to adjourn must be properly exercised, Lai Bahadur, A 
A 55. 

S. 247(p. 871) 

Report of Excise officer is Police report, acquittal for absence of officer 
IS illegal, Dasarath,\ 19d9 Dasarath Mundar, A 1968 p 3f2 Nawal 

Mahato, A 1968 p. 392. 

S. 247(p. 875) 

Proviso see Prabh Dayal w. R. Mudgi^ A 1966 Puni 372: 1966 Cr L T 
1045. 

S. 250{2)(p. 893) 

Provision is mandatory, Kailash Chandra v. Laxminarayan, A 1966 Raj 

263. 

S. 251-A(p. 899) 

Object. — ‘Take all such evidence’ — See Kali Ram, A 1968 Punj 87. 

S. 251-A. 190(1){6)— (p. 900) 

Report of an Excise or Customs officer if they are required as made 
under Section 190(1)(^) must attract the provisions of Section 251-A Malaya 
Banerjee, A 1967 G 352, Provinchandra Modi, A 1965 SC 1185, Pannalal A 
1969 A 123, Nireswar Gogoi, A 1969 Ass 36. 

S. 251-A(p. 899) 

Object. — Take all such evidence — See Kali Ram, A 1968 Punj 87. 

S. 251-A. 173(p. 900) 

Under Section 7(1) Essential Commodity Act offence is cognizable, 
police report comes under Section 173, J. B. Roy, A 1968 A P 236(237), 

S. 25l-A(7)(p. 903) 

The prosecution cannot keep back eyewitnesses, Karnesh Kumar v. State of 
U. P., A 1968 S G 1402 U407) : 1968 Cr LJ 1655. 

S. 251-A(2), 561-A(p. 902) 

When petition summoning a person not charge-sheeted is rejected 
Magistrate can summon such person. Suo tnofo—Chunilal, A 1968 C 18* 
Sirajuddin A 1968 M117. * 

S. 251-A(7)-(n)(p. 904) 

Order of acquittal without taking steps for securing attendance of 
witnesses held not invalid, Narayan Roy, A 1968 C 512. 

S. 252. 259(p. 906) 

A warrant case instituted on complaint is governed by Section 252-259 
accuied is not entitled to copies of documents mentioned in Section 173(4)* 
Gulam Moh., A 1966 B 253, Karayan v. State of A. P., A 1957 S G 737, Noorkhan 
v. State of Rajasthan, A 1964 S G 286. See Keshar Sao, A 1969 p. 105. 
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S. 252, 256, 540 

Prosecution closing its precharge evidence is not entitled to add to tiie 
list of witness but the Alagistrate undf'r Serti^'in 540 can examine ihein as 
court witness, Daiip i^ingh v. R. Risua^, A I9ri7 Punj 95 ; 

S. 253 2 — p. 910 

For reasons to b - recorded police report under 5-'ction 20? cantK’t be 
considered, Batu Ram^ A 1968 Punj 274. 

S. 253 2 — p. 910» 

At any previous stage — meaning (if — has to be understood in the lieht 
of sub-section (Ij, Abdul Sabi. A 1958 A P 93. 

S. 253 2i— p. 911) 

Magistrate must apply his mind to the evidence before passing an 
order ol disciiarge, Gopala RaiiiLar v. Kesfram, A 1966 Ker 243 ; 1966 Cr*^Lj 
1 1 38. 

S. 254{p. 914) 

Charge will be framed alter some witnesses examined prove ingredients 
of ofTence, T. K. Appa Nan, A 1967 M 262. 

S. 255— p. 917) 

Accused pleaded not guilty and after examination of some (vitru'S'es 
pl^eadcd guilty, plea of suit would not be accepted, In re Kathandapani, A 1968 

M 59 ; 1968 Cr L J 112 ; Paruatiianim.i, A 1966 Mvs 125, In re Kothun Upani, 

A 1968 M 59 ; 1958 Cr L J 182. 

S. 256— p. 922) 

In case of conflicting reports given by Public .Analyst, refusal of accused’s 
report to send sample of adultered Tea amouni d to a denial of opportunity 
to accused to prove his case, Ahmed Hussain, A 1966 Mys 293. 

S. 256— tp. 923) 

Accused has a right to ask the prosecution to produce documents even 
if those are with third partv, Manilal, A 1969 or 1 76. 

S. 256— ip. 923 1 

.Accused need not pay expenses for recalling prosecution witnesses, Kodu 
V. Bauamali, A 1969 Ai P 20, or for summing defence \vitnesse.s under bection 
257, Thirapulliah, A 1966 A P 272. 

S. 256(2s S. 242(p. 924) 

Filing of written statement by accused need not always be depreciated. 
Harbans Singh v. State of Piv.jib, A i966, 8 C 69 ; 1966 Cr L J 82. 

S. 257— (p. 923) 

There is no absolute right of accused to summon P. W's. for cross- 
examination after he enters on his defen ,e, Rnmkrishr.a \' . Godadiuir, A 1966 
or 195 ; 1966 Cr L J 1173; see Lakshman, A 1958 B 400 (^jecalling P 
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S. 258— (p. 928) 

Acquittal by a special Court holding erroneously that it had no jurisdic- 
tion to take cognizance is a nullity. Section *103 is no bar, Mohammed Safi v. 
State of \V. B. A 1960 S C 69 See Mukutdhari Singh v. Jonardhan, A 1966 
S C 1356. 

S. 259— (p. 931) 

There is no provision in the Code or Chapter 18 thereof about acquittal 
or discharge of accused on failure of complainant to attend, A. Aswini v. StaU 
of Maharashtra, A 1967 S C 983 ; 1967 Gr L J 943. 

S. 264, 414— (p. 945) 

Evidence must be recorded whenever an appellate sentence can be 
passed, Anotonia Vicento, A 1968 Goa 80. 

S. 270— (p. 953) 

Prosecution has to be conducted by Counsel on behalf of Government, 
Panchn Gopal, A 1968 C 38. 

S. 271(2)— (p. 954) 

Plea of guilty — charge of murder — Judge must record the plea if satisfied 
accused understood the implication of such plea, /« Gesapddappa, A 1968 
Mys 145. 

S. 256(p. 973j 

Right of prosecution to produce material witnesses, Jagat Ram, A ]968 
J & K 1, see Karnesh Kumar v. State of U. P., A 1968 S G 1402(1407) ; 1968 
Cr L J 1655 ; Haneffa, A 1966 Ker 229. 

S. 288{p. 979) 

Sessions Judge cannot discard Evidence taken under this section on the 
ground that it is not true, Periasam v. State of Madras, A 1967 S G 1027 ; 

1967 Cr LJ 975. 

S. 288(p. 979) 

Evidence recorded in the absence of accosed (Sections 205, 540-A) 
cannot be treated as substantive evidence under Section 288, Sachidananda, 

A 1969 Mys 95. 

S. 288(p. 982) 

Prosecution evidence tainted, unreliable accused is entitled to acquittal, 
Mohan A 1968 PunJ 467 following K. M, Nanavati v. State of Maharashtra, A 

1962 SC 615, 1962(1) Cr LJ 521. 

S. 347, 494(p. 1070) 

Approver can be tendered pardon under Section 337, Section 494 may 
hp resorted to to secure the evidence of a co-accused, L. CAoranio, v. State of 

Madras, A 1968 SC 1124 938 : 1968 Cr L J 1124 ; Lachman Das, A 1968 B 

400. 
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omission 


advocate in departmental inquiry, 


S. 337, S. 8(2) Cr. L. Amendment Act (p. 1070) 

540 h Sections 337, 338, 

31c::r ' [re^s S C 594^^T9°6rc^^cV^"550:- 

Ss. 337-339, 435— (p. 1070) 

Magistrate’s reasons for tendering pardon are not rpvU;,hU 
curable under Section 537, .V. M. Kechar^ \ 1969 Delhi 20. 

S. 337^p. 1074) 

require(f**^^^a satisfy double Test, Corroboration is 

SC 185 64 ; State nf A, />. v. Rao, A 1963 

S Li 185, Lachminaran v. Stale of Punjab^ A 1967 S C 792 

S. 340fp. 1083) 

Employee has no right to appoint 
Zonal Manager L, I. C'., A 1968 A 270. 

S. 342(p. 1090) 

S. 342, 342-A(p. 1099) 

Statement of accused is not strictly evidence 4, the statement can be 
under^’s7cdon“342TTf evidence and is examined 

1968 CrLJ95 ’ v. R. R. Choudhury, A 1968 SC 

S. 342— (p. 1099) 

Court cannot accept the inculpatory part and reject 33 the exculoatory 
103 yusofalli V. State of Maharashtra, A 1968 S C 147^ 1968 

S. 342— (p. 1100) 

Statement of co-accused cannot be considered in assessing guilt of 
accused, C. B. Xavier, A 1968 Ker 66 ; Munshi, A 1968 A 345. ® 

S. 344, 167 

BamiX A'‘f9b8°B 293 '.°'"^’’'''’ under Section 344, Teshwami 

S. 344— fp. 1108 

A C‘'‘se pending civil suit, Venkalavyalu v. Venkata Suppich, 

A 196/ A P 193 ; Joynarayan Misra, 1966 Cr L J 207 (Gal). 

S. 345— (p. 1121) 

embrace Sections 147 and 323 I P C, Mohan, A 

lybS Raj 79. 
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S. 345(6)— (p. 1122) 

Scope IS only limited to offences Specified in Section 345(1), and 345(2) 
Biswabahan v. Gopeu Chandra, A 1967 S C 895 ; 1967 Cr L J 828. 

S. 347, 206— (p, 1127) 

ricra inquiry is not needed if a Magistrate after commencement of a 
trial oi a waiiant case decides to co.ninit, Mohima Rajan Ror A 1967 C 42 
overruling Snnti Jiban Bose, 60 C W N 82. 

S. 350— (p. 1134) 

Relates to a case which has been tried in part bv a Magistrate and not 
by Sessions Judge, Setaram Sahu, A 1968 p. 45. 

S. 350— (p. 1135) 

Conviction by Successor Magistrate based on notes of evidence left by 
his predecessor is not in order, Annakuty, A 1968 Ker 56. 

S. 352— (p. 114!) 

^ No witness should bp present in Court when the deposition of other 
Witness IS being taken, Kasi Iyer, A 1966 Ker 316. 

S. 352— (p. 1141) 

Purnindanath Tagore, A 

I9o6 C 513, Rajkumar Chauhan, A 1967 Tripura 13 ; liadu Sohu, A 1967 Or 37. 
S. 356(2), 537— (p. 1147) 

Accused not knowing English but Gujrati could not follow evidence- 
irregularity is surable, Chhotu, A 1967 Guj 1 15. 

S. 361{1)— (p. 1152) 

Evidence given in language not interpreted to accused, irregularity is 

curable under Section 53/, IVazir Chand v. Union of India, A 1967 S C 986 
(Civil Case). 


S. 367— (p. 1170) 

Appreciation of Evidence.— Accused shall be acquitted if there is 
contradiction of evidence before Sessions Court and Committing Court 
Perlayasami v. State of Madras, A 1967 S C 1027 : 1967 Cr L T 975 • Anna v’ 
Trilochan, A 1968 Guj 100 ; Mohan, A 1968 PunJ 467. 

S. 367(p. 1171) 

Burden of Projf — Is on accused in Prevention of Corruption Act case 
V. D. Jhinoan v. State of U. P., A 1966 S C 1762 Cr L J 1357 : Narasinhan A 
1969 A P 271. ’ ' 


S. 367(p. 1172) 


Trap witness.^\n Bribery case requires corroboration Charian 
A 1968 Ker 60 ; 1668 Cr L J 168 ; Jhingan, A 1966 S C 176*2. 


Lukose, 
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S. 367ip. 1171) 

. of judgment.- Budhia v. Chotalal, A 1966 Raj 122, Parvithan- 

nal, A 1966 Mys 125. 

S. 367(p. 1172) 

There is a danger of accepting evidence of a child witness. Slate of Bihar y 
V. Kapilu Singh, A 1969 S C 53. » J > 

S. 367(p. 1172) 

Judgment, delivered in Court but not signed and sealed, can be chan- 
ged, Sangamlal, A 1966 A 221 (F B) 

S. 367{p. 1173) 

be the basis for conviction, Lohena Loker, A 
1966 Cjuj 77, Harbans Singh v. State of Pvnjab, A 1962 S C 439. 

S. 367(p. 1173) 

A not claim it, failure is not fatal, JVel Kantha, 

A 1967 A 447. 


S. 367(p. 1173) 

Medical Evidence. ^Being in conflict with the testimony of eye-witnesses 
= 1969 G 321 ; Surjan v. StaU of Rajasthan A 1956 

o ^ 44U (t 2 j). 


S. 367(p. 1173) 

Circumstantial Euidence.-^Must prove guilt of accused, Abdul Halim, A 
. o Charan Singh v. Stale of U P., A 1967 S C 529 : Palaisammi, ^ 
1968 B. 127 ; Kachaji Maniji A 1969 Guj 100 \fairam Ojha, A 1968 Or 97. 

S. 367, p. 1174) 


— When exculpatory statement in a confession is improbable. 
High Court can convict on the inculpatory part fltting it with other 
evidence, Nish.kant v. State of Bihar, \ 1969 S C 422 : 1969 Or LJ671. 

S. 386(1) Proviso (p.l201) 

Appellate or Revisional Court cannot record reasons for levy of fine, 
Keskav Dulta, A 1967 A 276. See Paras Xath, A 1969 A 116. 

S.397(l)(p. 1206) 

Magistrate is to order subsequent sentence to run concurrently with 
previous sentence, Amarnaih, 1969 Delhi 133, 

S. 403 p. 1213) 

Principles of res judicata apply to criminal cases, Ja^narain Singh A 1968 
A 333 (392) ; Gulab Chani Chobulal v. State of Gujarat A 1965 S C 1153. 

S. 403{p. 1222) 

Second Trial barred after a competent Court has recorded finding of 
acquittal or conviction at first trial. Karam Singh, .\ 1969 Or 23, Pritam Singh, 
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A 1956 S G 415, Bira Singh, A 1965 S G 87 ; Kishan Rao, A 1966 Mys 241 ; 
Bindu A 1966 Raj -13 ; 1966 Gr L J 166. 

S. 402tp. 1223) 

Effect of retrial for offences of which accused has been acquitted in 
trial Gourt, Bhanar Singh, A 1958 G 327. See Sivapada, A 1959 G 38. 

S. 403(p. 1225) 

No double jeopardy, Motar Vehicles Act Chiranjilal, A 1968 A 349. 

S. 417{p. 1254) 

Principles governing interference. See Luxman Kalu v. State of Maharastra 
A 1968 S G 1390 {1392; 1968 Gr L J 1647 ; Pareswar Ghasi A 1968 Or 20. 

S. 417(3)Jp. 1254) 

Gomplaint is not restricted to a private individual but includes a 
public officer filing a complaint, Drugs Inspector v. Chunilal A 1968 M P 
238 (F B). 

S. 417(3), S. 423{p. 1254) 

Gomplaint under Sections 420, 465/471, High Court can order retrial 
on a charge under Section 467 and convict the accused, Alatukdhari Singh 
v. Janardhan Prasad, A 1966 S G 356 ; 1966 Gr L J 307. 

S.417 (3){p. 1254) 

Order of acquittal under Section 31 of Wesi Bengal Premises Tenancy 
Act does not fall under Section 417, Mathura Prasad v. Kanai A 1968 C 170. 

S. 417(3) (p. 1254) 

Powers of appellate Court in appeal are not different from that of 
conviction, Hari Singh A 1969 Raj 86 ; Durga Charan v. State of Orissa A 1966 
S C 1775. 

S. 417(1255) 

Police case filed against two accused, complaint against three accused 
amalgamated, appeal by Government is maintainable, Ganesha, A 1968 Raj 
116, Raghubans Dubey v. State of Bihar, A 1967 S C 1 167 ; 1967 Cr L J 1081. 

S. 417(3)(p. 1255) 

Case instituted on police report, application under Section 417 (3) 
is not maintainable, Harbans Singh v. Doroga Singh, A 1962 p 27. 

S. 417(4)(p.l256) 

Is special law under Section 29 (2) Limitation Act, Banganayakamma v. 
Subhamal, A 1967 A P 208, Parsano v. Hazra Singh. A 1968 Punj 352 ; Bhaskar 
v. Kisanlal A 1968 p 21. 

S. 417(4)(p. 1256) 

Deduction of Time required for obtaining copy allowed. State of U. P, 
v. Maharajah Narian, A 1968 S G 960 ; 1968 Cr L J 1152. 
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s. 420tp. 1261) 

Jail appeal filed earliPr, appeal through counsel heard earliar but 

dismissed, Jad appeal allouxdjield jail prevailed. Snmkrlal A 1968 

S. 421(p. 1262) 

W ii> re appeal i.d-,-d aieual^le ,,rid su’Mtann d t> . ..rc i- 

196 3 Gr L J -137 ; Chiltaranjan Dai, \ 1965 b C 1606. ' 

S. 423, 374 p. 1270) 

S' cirri - - eserrrrJ 

S. 423(1), S. 561 A (p, 1271) 

where aciu°e 7 o‘br->nVH '.’"■'’p''” of acrused bm not 

accused obiauied bail and jumped bail, Lakshmau Das, \ 1968 B -100. 

S. ‘t23U)(b)'p. 1278) 

arrDparbvSm,l°, Com t in the absence of 
j?P . - . ' p convened tiie order ot’atfjuiitai into one 

r,- I I I wT’ p ■'(“/'.'""r- SuteoJ Bihn. r\ 1966 .S C 1712 : 1966 

Gi L J 1349 ; Ravishaukar, A 19bb Guj 293. 

S. 423{p. 1279) 

\Alier the find^ng\—C\^^.yuQ under Sections 307/1-19 I P C accused can be 
convicted under Section aU7 i P G Chhokev A i - .« A 40 s ’ w ! 

V. Mamjal JaUram, A 19b8 S G 6 ^3 ; 19bJ^Gi LJ 
S. 423{p. 1281) 

'Alter the nature of the sentence'. — 'So enhancement when sentence of impri- 

^ ori,mnr:l.eL. 

S. 423(l)(d), S. 522(p. 1282) 

'Im.dental or consequenlial Orders' Appellate Court can inte.fere uith 
A 9 n'i rP'’®" *' is uphM—Gordhan Das 

1^906 p 473 ‘968 A 415; Saknld,p Sw^h. A 

S. 423fp. 1284) 

^ Appellate Court should not bo a party for recoverv of monev bv com- 

plamant case bv compositiori (Section 345 ■ Afaahiri/cl v. State 

of Maharashtra, A 1968 S C 126/ ; 1968 Gr L J 1 464. 
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S. 423(p. 1285) 

New Question of validity of sanction not challenged in Trial Court 

can be raised in appeal. C H C Storage Co. v. Prafulla, A 1967 B 126 • 
Madanlal, A 1968 SC 1267 ; 1968 Cr L J 1469. 

S.423(p. 1285) 


Refusal to examine defence witnesses residing in Pakistan, not taken 
earlier, could not be taken before the Supreme Court, Bakshish Singh v 
State of Punjab A 1967 S G 752 : 1967 Cr LJ. b56. 


S. 423(p. 1285) 

Point of validity of appointment of Food Inspector not taken before 
trial Court cannot be considered, Manka Hari A 1968 Guj 68. 

S. 426, 496, 56lA(p. 1289) 

High Court has inherent power to cancel order of suspension of sentence 
and ^rant bail, Panpathy v. State of Mysore, A 1967 S C 286 : 1967 Cr L J 287. 

s. 429(p. 1295) 

What is laid before the third Judge is the “case” and not the points of 
difference, Nemai Mandal, A 1966 C 194 ; 1966 Cr I. J 522. 


S.431(p. 1298) 

Does not provide for the death of the complainant, appeal does not abate, 
Ashwitii V. State of Maharashtra, A 1967 S C 983. 


S. 431 (p. 1278) 

An appeal under S. 417 (3) abates on the death of the complainant, 
Manmotha v. Niranjan, A 1967 G 442 ; See Madan Bagdi, A 1967 C 528. 

s. 432(p. 1300) 

Court should state opinion and reasons, Suryanarayan, A 1968 A P. 128 * 
Abdul Rashid, A 1969 J & K 60. 

Ss. 435, 439{p. 1305) 

Rent controller acting under Section 31 is not an inferior criminal 
Court, revision lies under Article 227 of the Constitution, B Haider v. P. M. 
Chakravorty, A 1967 G 6. 


S. 435, 438^p. 1307) 

In cases of concurrent jurisdiction party should move the Sessions Judge 
before moving High Court, Banka Behari Mandal, A 1969 G 287. See cases 
reported to. 


S. 435'p.l307) 

^ Any proceeding* 'fudicial proceeding**, Kedarnath v. Prasad A 

1967 p. 76. 
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S. 435, 439{p. 1309) 

Revision admitted on ground of sentence, Hi^h Court can set aside 

conviction on the merits, Suggi Bind, A 1968 p. 382 following Bejoy A 1925 
011 82. ^ 

Ss. 433, 439 (p. 1309) 

Concurrent findings of fact are not to be interfered with unless those 
are perverse, Leograd Lob Lobe, A 19r,7 Goa 60 ; Kirtan Das A 1969 Or 36 ■ 
Jogindra Singh, A 1968 Raj 13. ’ ’ 

S. 437(p. 1325) 

Scope, can be exercised even in the absence of express order of discharge 
Tnakur Ham v. Slate o] Bihar, A l96o S C 91 1 where held also a private pafty 
has no locus standi to apply under Section 437. ^ 

S. 437— (p. 1327) 

Magistrate is not required to follow procedure under Sections 2' I 213 
alter Older ot commitment passed under, Akshoy Kumar y;. Lalmohan, a’i 969 

Li lb 1 . ’ 


S. 438— (p. 1333; 


Reference without forinulaiino 
1968 Delhi 2U1. ® 


point of law is not vitiated, Sunder Das, A 


S. 439, S. 423(1-A)— (p. 1331) 


Enhancement of Sentence. — OfTence under 
less henious ilian an offence under Section 30*^ 
Assam, A 19 8 C 1464 ; i969 Or LJ 23. 


Section 396 I P C is not 
I P C, Iman Ali v. Slate of 


S. 439— (p. 1339) 

evidence is not an error in law, Verikatesh, A 
196/ Mys 44, Batta, A 196/ Ker 192. 


S. 439— (p. 1342) 


Party can move High Court without moving Sessions ludcre 
1968 Ker 126 F B See Banka Bchari Mandal, .-v 1969 G 287. ° ’ 


jVarayan, A 


S. 439— (p. 1343) 

Submission to process issued is not an absolute condition for moving 
High Court, Sunilakhya Chowdhury, A 1968 C 266. 


s. 439— p. 1345) 


Practice of High Court about entering into facts, Jogindar Singh, A 1968 
Raj 13, not to interfere with interlocutory orders, R. H. Bhutani v. ft. 7. Desai, 
A 1968 S G 1344 ; 1969 Cr L J 13 ; Ambalel, A 1966 B 243 ; Pukhraj v. K. K. 


Ganguly, A 1968 B 433. 


S. 439, 494— (p. 1345) 

Withdrawal of prosecution under Section 494 is revivable, Kedar Prasad, 
A 1969 p. 140 
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S. 439— (p. 1349) 

Revision admitted on ground of Sentence only — High Court can enter 
into merits, Suggi Bind, A 1968 p. 382. 

S. 439— (p. 1356) 

Motion against acquittal. — Interference, Mahendra Pratap v. Sarju Singh, 
A 1968 S G 707 ; 1968 Cr L J 867 ; Ram Ekbal, v. Madan Mohan, A 1967 S C 
1156 : 1967 Cr LJ 1076. 

S. 439, 561-A— (p. 1358) 

High Court can pass suitable orders even if all concerned parties have 
not applied, Sunilakhya Chowdhury v. H. M. Jardine, A 1968 G 260. 


S. 439, 561-A— (p. 1358) 

Petition for revision can be converted into a petition of appeal under 
Section 561-A although Section 439(5) is a bar, Nathwanv. Corporation of 
Calcutta, A 1967 C 150. 

S. 439, 537— (p. 1359) 

Where accused did not claim to be defended by counsel held 
he could not be said to have been prejudiced by Section 63 of Madhya Bharat 
Panchyat Act, State of M. P. v. ^ubharan, A 1966 S C 1910. 

S. 469, 471— (p. 1368) 

Condition of mind at the time of inquiry and not at the time of com- 
mission of offence is relevant, Ualjit Kumar, A 1968 Or 125 ; Seotharam, A 1964 
Mys 50. 

S. 476, 479-A— (p. 1404) 

False affidavit sworn by a witness. Section 479-A and not Section 476 
applies, Baban Singh v. Jagadish Singh, A 1967 S G 66 where Babulal v. State of 
U. P., A 1964 SC 725 distinguished; Gangawara, A 1969 Mys 1 14; Saifuddin, A 
1969 Guj 195 ; Ajab Singh v. Joginder Singh, A 1968 S C 1422 ; 1969 Cr L J 4. 
Parmananda Makapatra, A 1968 Or 144. See contra Virram v. Sunder Singh, A 
1966 Punj 458 (application under Section 107 dismissed). 


S. 476-A— (p. 1393) 

Scope - Ramchander, A 1968 p. 122 ; K. Gomdan v. U, P. Rajesh, A 1965 
S C 1863. 

S. 476-B— (p. 1398) 

Revision against the order of refusal arising ou! of order of Civil Court 
is revisablc under Section 439 not under Section 115GrPC, Mt. Rampati 
Kunar, A 1968 p. 100 (F B) dissenting from, Hara Prasad, 40 G 477 F B. 
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S. 479 1) and (5j— (p. 1406; 


High Court can in revision order 
A 1966 M P 203 ; 1966 Gr LJ 762. 


prosecution of witnesses, Kamla Prasad^ 


S. 480— (p. 1408) 

See In re Hiren Bose, A 1969 C 1 (S C). 

S. 482— (p. 1411) 


Cognizance oi an offence punishable under Section 228 I P C can be 
A 1968"249"’^'^'”' "’■‘h under, Saherangshu, 


S. 488— fp. 1424) 

Personal law of maintenance has been changed by the Hindu Adoption 

and Maintenance Act, Bansidhar J ha, A 1967 p. 277 ; Subhaoi Devi v. Musli 
Prodhan, A \9eQ p. \39. 

S. 488— ^p. 1426) 

Order for Judicial Separation passed, order under this section need not 
be cancelled, jVathuram v. Atarkhan, A 1969 A 191 Contra, Rajendra Kumar, A 
1966 A 135. 


s. 488— fp. 1427) 

Magistrate has the powers to pass order from the date of the application, 
Parameswara Marlhan, A 1969 Ker 108. 


S. 488— (p. 1432) 

Agreement by a Muslim to maintain an illegitimate child is not unlaw- 
ful, Sulkha V. Namin, A 1966 Punj 163. 

S. 488— (p. 1432) 

‘Child’ must be taken to be a minor, Amirthamal v. Marimathu, A 1967 
AI 77 ; .Yanakchand v. Chander Kishore, A 1969 Delhi 235(242). 

S. 483(3)— (p. 1433) 

Intendment of this clause, see Sarnbhu v. Ghalanma, 1966 Cr L ] 1291 ; 
A 1966 Mys 311. 

S. 488i3)— (p. 1434) 

Order issuing simultaneously warrant for attachment and body is not 
legal, Jagannalh Paira, A 1968 or 35 ; Subhagi Dull, A 1968 p. 139. 

S. 488(3)— ;p. 1435) 

Order of Insolvency does not give the husband protection, A 
1967 Mys 81 following Kaisa Ranjit, A 1958 B 99 (F B). 
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S. 488(3)— (p. 1436) 

A wife has just grounds for refusal if husband makes false allegation of 
adultery, Chandra Prakash v. Sila Rani, A 1968 Delhi 174 or cruel treatment, 
Kishanlal, A 1968 Raj 86. 

S. 488(p. 1437) 

‘living in adultery'. — Points to continuous and not isolated acts, 
Nathuram v. Alar Khan. A 1969 A 191 Contra, Rajendra Kumar, A 1966 A 135 ; 
application for cancellation of maintenance under Section 489 is not necess- 
ary, Siva Shankar, A 1966 Mys 173. 

S. 488(3)— Proviso, S. 488(4)— fp. 1438) 

Husband contracting second marriage is bound to pay maintenance, Tejabai 
V. Shankar Rao, A 1966 B 48 ; 1966 Cr L J 131 ; Abdul Ghafur v. Aloji^a 
Khatoon, A 1968 p. 307. 

S. 488(5)— (p. 1439) 

‘Living separately by mutual consent’. — In capacity of wife being in 
sane, order of maintenance was passed, Amarnalh v. Prannath, A 1968 Delhi 217. 

S. 488(6)— (p. 1441) 

Limitation of 3 months, Hyder Khan v. Safora Bai, A 1968 Mys 98. 

S. 488(8)— (p. 1442) 

Court must have territorial jurisdiction, Bellarani v. Bikram, A 1968 

R p. 313. 

S. 488— (p. 1443) 

Wife, who was a Hindu married a Muslim, wife was entitled to mainten- 
ence, Nizamal Haqut v. Begum Noor Jahan, A 1966 C 495. 

S. 488, 489(2J— (p. 1445) 

Decree for restitution of conjugal rights will not nullify order under 
Section 488, the remedy is to apply under Section 489(2), Jhanwala, A 1969 
Raj 29 not following, Taraknath Dhar, A 1959 G 87, Bhargavi Arnnal, A 1967 
K.er 54 See Nagappa, A 1968 Mys 12. 

S. 491— (p. 1449) 

Detention order is of subjective satisfaction of the detaining authority, 
Arbind Prasad, A 1966 p. 591, Makhan Singh, A 1964 S G 381, — can be 
attached onground of mala fide or malice, Ghabi Ram, A 1966 Raj 247; 
Rammanohar Lohia, A 1966 S G 740 ; 1966 Gr L J 608 ; Jagannath v. State of 
Orissa, A 1966 SC 1118; State of Bihar v. Ram Balak Singh, A 1966 SC 1441, 
Siddh bopal, A 1968 C 101 ; Subba Rao, A 1967 A P 202 ; Benoy Kumar Biswas 
V. State of West Bengal, 70 C W N 147 ; A 1966 G 509. 
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S . 491 — fp. 1450) 

■In tlie interests of public order’ see Rammanohar Lohia, A 1968 A 100. 

S. 491— (p. 1455) 

Successive applications in the same High Court on the same facts is 
barred, Ghulam Sarwar v. Union of India, A 1967 S C 1335 : 1967 Cr L J 1204. 

S. 493— (p. 1462) 


When a case is transferred to another Sessions 
Prosecutor is that person to whom charge of the case 
1969 Raj 61 ; R. K. Shardy, A 1967 Punj 42. 


Court, the Public 
is given, Shyamashy A 


S. 494— fp. 1463) 


4 IQCQ of prosecution by. See Kishore, 

A 1969 C 321 Panchu Gopal, A 1968 C 58 (High Court Session); Surjit 

Singh V. Ranpal, A 1966 Punj 473 ; Kedar Prosad, A 1969 p. 140 ; State of Punjab 

V. A 1967 S C 1214 ; 1967 Cr LJ 1084. 

S. 494— fp. 1463) 


taking accomplice evidence outside Section 337, L. Chorariav. 
State of Maharashtra, A 1968 S C 938 ; 1968 Cr. L J 1 124. 


S. 496— fp. 1473) 


granted bail has jurisdiction to cancel it 
Stnha, A 1967 A 394 following, B. K. Kar, A 1961 SC 1307 


Pannalal v. R, K. 


S. 497— (p. 1475) 


governing bail, See Lohana Likhu, A 1968 Gui 77 ■ 
1966 Raj 198. j > 


PrataPi A 


S. 497— (p. 1477) 

Anticipatory Bail.— cannot be granted, Pullinatham, A 1967 Ker 189. 

S. 497(3)— (p. 1478) 

writing must be recorded, Suren Banner jee, 68 C VV N 487 ; A 

1964 C 221. 


S. 497(3.A)— (p. 1478) 

Magistrate in sub-section (3-A) does not include ‘Court of Session’, 
Pratap, A 1966 Raj 198 ; 1966 Cr L J 1052. 

S. 498— (p. 1480) 

Bail can be granted on conditions, Md. Hussain, A 1968 B 344. 

S. 514— (p. 1512) 

//-. surety is based on contract. Bihhuti Chose, 1966, Cr L J 1232 
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S. 514— (p. 1513) 

Reasons for satisfaction that bond has been forfeited have to be stated 
Nambey Sheky A 1969 A 403 dissenting from, AnnadOy A 1943 G 251. 

S. 516-A. 523— (p. 1520) 

Section 516-A applies where property is produced before a criminal 
court during inquiry or trial, Section 523 applies when matter is under 
investigation, Yousoofy A 1969 Mys 203, 

S. 517— (p. 1527) 

Stolen currency notes should be returned to the person who paid cash in 

good faith, State Bank of India v. Rajendra KishorCy A 1969 S G 401 ; 1969 Gr 
L J 659. 

S. 517— (p. 1527) 

Magistrate should direct parties to go to Givil Court in case of disputed 
claim of a lorryy In re Naogi Birchannay A 1969 A P 54 see Raj Kishore v Nara 
Singhy A 1959 or 56(57). 

S. 517— (p. 1528) 

Essential Commodities Act. — Section 7 — Property can be confiscated 
even if no offence is proved, accused is acquitted, Gurcharany A 1968 Or 67. 

S. 523— (1541) 

Distinction between Section 517 and 523, Inder Singh v. Jaswant Singhy A 
1967 Punj 411. 

S. 523— (p. 1543) 

Foreign Exchange Regulation Act — court is to deliver property if not 
required by it, Krishnan Sukumarany A 1968 Ker 208. 

S. 523— (p. 1541) 

Three stages in which Megistrate can pass order under. Serai MohaUy A 
1967 Guj 126. See C. K. Assainefy A 1969 Ker 151. 

S. 523— (p. 1541) 

Is not applicable to seizure under Section 165, Ajoy Raj Singh, A 1967 
G461. 


S. 526— (p. 1539) 

Apprehension must appear to the Court to be reasonable, Gourcharan Das, 
A 1966 S C 1418(1423) ; M, Halappa Gourda v. Manjammal, A 1968 Mys 97. 
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S. 526— I'p. 1561) 

II juJ?e pas3-s gratuitous remarks on allegations in the application, 
case should be transferred, Ranbir Singh, A 1966 Punj 416 ; i966 Cr L J 1200. 

S. 526 l)(2)iu) — fp. 1563) 


t. '^nsfer under - Sessions Judae cannot overlook safeguards con- 

templated bv Sections _52, ?a6, P. C. Gulatp v. iMkhn Ram, A 1967 Puni 69 — 
case pendin. berore a Magistrate High Court can under th.s clause transfer 
sew Additional Sessions Junge, Gulati v. Laj^a Ram, A 1966 


S. 526(3)— p. 1566) 

informant to police, ,?/n>as,(w, Reddy, 

1968 Mvs 119. 


S. 526(8 — (p. 1569) 

Magistrate is bound to grant adjournments for enablin<r the partv to 
Ddhi /so iy6«C 5l2; Raj AwW, A 1969 


S. 527 — p. 1574) 

Supreme Court has the power to transfer a case from one special Judge 
to another, Gourcharan Das v. State of Rajasthan, A 1966 S C 1418'^ ^ 


S. 528(2), S. 10-2)— (p. 1577) 


Under Notification, Orissa dated 25. 60 order 
not confer powers in Additional District Magistrate 
Section 528, Manoharlal, 1966 Cr L J 1301 (Ori^^i) 


under Section 10(2) does 
to withdraw cases under 


S. 529— p 1584) 


Ho' P'-oceedings under Section 30:u^ Goa Act is void, Irao 
viti, A 1968 Uoa 1 3. ’ 


S. 537— (p. 1610) 

When objection raised in appeal was, not taken in trial court ArW defect 
79^9 0:^90 (detefin ^hafref ''' ^ ^ '^86 ; Raj Kuore. A 


S. 539, 539-AA, S. 510-A — (p. 1612) 


• for swearing of Affidavit in Section 1 45, Hemdan, 

JO; 1966 Cr L J 60 ; Govind, A 1969 A 405. 


Raj 


S. 540— (p. 1617) 


A 1966 


Power under cannot be exercised when prosecution withheld some 
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^ wanted to produce, A. G. Ramaswamy, A 1969 

S. 540— (p. 1617) 


Provides the power of the Court exercisable to reach a just decision 
Jamairaj v. State of XAaharashtra, A 1963 S G 178(201 ) : 1968 Gr L J 231. * 

S. 549— {p. 1634) 

Non-compliance with the provisions of Section 549 and Rules is an 
illegality, Som Datt v. Union of India. A 1969 S G 414 ; 1969 Gr L T 663 • 
Aouad Bihari Singh, A 1967 G 323, U. G. Menon, A 1969 Raj 115. 

S. 559— {p. 1643) 

‘Personally interested’.— See Ram Chandra, A 1967 Raj 21 1; Rameshwar 
Bkaria v. Stale of Assam, A 1952 S C 405. 

S. 561-A— (p. 1631) 

High Court cannot exercise inherent power where the statutory remedy 
is barred by time, Gurdit Singh v. Abhoy Dass, A 1967 Punj 244, Kutubuddin, A 
1967 Raj 224 Contra Naihmat Patadi, A 1967 G 150 (petition of revision con- 
verted into petition of appeal A 1967 C 150. 

S. 561-A— (p. 1649) 

Expunging of damaging remarks against police official was allowed, 
Joginder Singh, A 1968 Raj 63 ; Mohd Maim, A 1964 S C 703, Raghubir 
Saran, (1964) 1 Gr L J 1 (S C). 

S. 561-A(p. 1651) 

Where factory workers committed trespass, Magistrate directed the 
executive to take proper action, Chet Park Co. A 1969 M 33(40) explaining, 
Mazir Ahmed, A 1945 F G 18. 

S. 562— (p. 1657) 

Probation of Offenders Act. — Shall come into force in Districts 
Guddapeh, Kusnoral, Anantpur, Krishna, A. P. Gazette, 11-7-1968, Pt I 

1 p. 1281. 

S. 562(1-A1— (p. 1658) 

Provisions of the section apply to all offences under Penal Code punish- 
able with more than two years rigorous imprisonment, Akrappa Katta Malu v. 
Purnachandra, A 1967 S G 1 363 ; 1 967 Gr L J 1 2 1 2. 
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CODE OF CRIMINAL PROCEDURE, 1898 

(ACT NO. 5 OF 1898) 

VOL. II 

CHAPTER XXIII 

Of Trials before High Courts and Courts of Session 

A.— Preliminary 

266. ‘‘High Court” defined.— In this Chapter, except in 

Sections276 and 307, and inChaptcrXVHI, the expression “High 

Court” means the High Court, not being a court of the Judicial 
Commissioner, and includes such other Courts as the State Gover- 
nment may by notification in the Official Gazette, declare to be 
High Courts for the purposes of this Chapter and of Chapter 

XVIH. ^ 

State Amendments. — 

Madra9. — In Chapter XXIII in the heading the words "High Courts and" have been 
omitted by S. 18 of the Madras Act 34 of J955. Section 266 has also been omitted by S. 19, 
ibid. 


Bombay —In sub-sec. ( 1) of this section before clause (6) the following clause was 
inserted, namely, any Presidency Magistrate vide Bombay Act LIV of 1959. 

High Court. — By the Judicial Commissioner’s Courts (Declaration as 
High Courts) Act 15 of 1950 every Judicial Commissioner’s Court has been 
declared to be a High Court for the purpose of Articles 132-134 of the Cons- 
titution. 

267. Trials before High Court to be by jury. — All trials 
under this Chapter before a High Court shall be by jury ; 

and, notwithstanding anything herein contained, in all crimi- 
nal cases transferred to a High Court under this Code or under 
the Letters Patent or law by which the High Court is constituted 
or continued, the trial may, if the High Court so directs, be by 
jury. 

SYNOPSIS 

1. Corresponding sections in former Codes. 

2. State Amendments. 

1. Corresponding sections in former Codes. — This section corresponds 
to S. 32 of Act X of 1875 and excepting the words “Indian High Courts Act 
1861 substituted in the Code of 1872” for the words “Twenty-fourth and 
Twenty-fifth of Victoria Chapter 104” is the same as that of the Code of 
1882. 

2. State Amendments. — 

Bombay. — In the marginal note of S. 267, after the words "High Court" and in S. 
267, after the words "High Court" where they occur for the first time the words "or the 
Court of Session for Greater Bombay" were inserted by Bombay Act 32 of 1948. In S. 267 
"All Trials" and ending with the words "notwithstanding anything herein contained" shall 
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be omitted, and m the marginal note the following shall he substituted, namely, “Trials 

certain cases to be by jury” vide Maharashtra Act No. XXIII of 1961 
published in Maharashtra Gazette Extraordinary Part V, dated 
object is to abolish the jury system in Greater Bombay. * 


I8th January, 1961. The 


Madras.— Section 267 has been omitted by S. 19 of the Madras Act 34 of 1955. 

OfiFences under S. 396, I. P. C. — Where the only offence with which 
tt^ accused is charged was one under S. 396, I. P. C., which is not one of the 
ofiences triable by a Jury under the Government order; W the accused 
should not liave been tried by the Jury at all ' 


268. Trials before 

Court of Session shall be 


Court of Session. — All trials before a 
either by jury or by the Judge himself. 


SYNOPSIS 

1. Corresponding sections in former Codes. 

2. Legislative Changes 

3. State Amendments. 


— Bombay. 

— West Bengal. 
— East Punjab. 


1 . Corresponding sections in former Codes.— This section corres- 
ponds to S. 324 of the Code oflSei, S. 232 of the Code of 1872 and is the 

same as thereof the Code of 1882 


c r ^®S’®*^*“y®_Changes (1955). — This section has been substituted by 
, Old Section which read as follows : “All trials 

AssesLrs Session shall be either by a jury or with the aid of 


3. State Amendments. 

Bombay —The words and figures “subject to the provisions of S. 267*" arc inserted at 
the beginning of the section by Bombay Act 32 of 1948. 

oro^.® application lo thc City Sessions Court has been 

replaced by the following S. 268 by the City Sessions Court Act 20 of 1953 

“Section 268. AH trials before the City Sessions Court shall be by Jury. It was fur 
foHow^s^— Bcng^^l Criminal Law Amendment Act, 26 of 1956 “ 


as 


Trials before the City Sessions Court to be by jury. — Notwithstanding anything 
contained in Sections 268 and 269 of thc Code all trials before thc City Sessions Court shall 
be by jury and such Court, if it is satisfied that the interests of justice so require may on 
application made to it or of its own motion, by order direct that any trial before it shall 
DC by juror summoned from a special jury list and may revoke or alter such order.” 


Punjab.— Section 38 (2) of the East Punjab Safely Act V of 1949 provides that 

lor thc purpose of trials under that Act, the old S. 268 of the Code shall be deemed to have 
been omitted. 


269.^ State Government may order trials before Court 
of Session to be by jury. — (1) The State Government may by 
order in the Official Gazette, direct that the trial of all offences, or 
of any particular class of offences, before any Court of Session, 
shall be by jury in any district, and may revoke or alter such 
order. 


(2) The State Government, by like order, may also declare 

that, in the case of any district in which the trial of any offence 
is to be by jury, the trial of such offences shall, if the Judge, on 
application made to him or of his own motion so directs, be by 


1. Sripal Singh, 20 Cr LJ 691 : 52 IC 659 (Oudh). 


S. 269, Note 3] trials before court 
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jurors summoned from a special jury list, and may revoke or alter 
such order. 


(3) When the accused is charged at the same trial with several 

offences of which some are and some are not triable by jury, tie 

shall be tried by jury for such of those offences as are triable by 

jury, and by the Judge himself, for such of them as are not triable 
by jury. 

(4) When, in respect of a trial in which the accused is charg- 
ed with an offence triable by jury, it appears to the High Court, 
on an application made to it or otherwise, that having regard to 
the volume or complexity of the evidence in the case, the trial is 
not likely to be concluded within two weeks from its commence- 
ment, or that the case would involve consideration of evidence of 
a highly technical nature, which renders it undesirable that it 
should be tried by a jury, the High Court may, notwithstanding 
anything contained in any order made under sub-section (1), by 
order, direct that that case shall be tried by the Judge himself 
without a jury and the Judge shall proceed to try the case 
accordingly. 


1 . 

2 . 

3. 


SYNOPSIS 


Corresponding sections in former Codes. 4. 

Legislative Changes. 5. 

State Amendments. 6. 

— Bombay. 7. 

— West Bengal, 8. 

— Saurashtra. 


Effect of Amendment. 
Scope. 

Particular class of offences. 
Sub-section (3). 
Sub-section (4). 


1. Corresponding sections in former Codes.— This section corres- 
ponds to S. 322 of the Code of 1861, S. 233, paragraphs 1 and 2 of the Code 
of 1872. 

The words “with the previous sanction of the Governor Genera! in 
Council” introduced in the Code of 1898 after the words “The Local Govern- 
ment only” in S. 269 (1) were omitted by the Devolution Act (XXXVIll of 
1920). 


2. Legislative changes (1955). — The words “by the Judge himself” 
after the words “Triable by Jury” in sub-sec. (3) were substituted for “by the 
Court of Session with the aid of the jurors as assessors” by S. 39 of Act 26 of 
1955 and sub-sec. (4) was inserted by S. 39 of the said Act. 

3. State Amendments. 

Bombay. — In sub-sec. (1) afeer ihe words “The State Government may” insert the 
words “in consultation with the High Court” and (2) after the word “Session” insert 
the words “other than the Court of Session for Greater Bombay”. 

Jury system in Greater Bombay has been abolished, except trials before High Court in 
certain cases. In S. 269 (1) for the words “other than” the word “including” was substituted 
by Maharashtra Act No. XXIII of 1061. In West Bengal by a Notification No. 6661-} dated 
6th October, 1961, published in Calcutta dated 9lh November, 1961 except before 

the High Court and the City Sessions Court, Jury trial has been abolished since 11th 
November, 1961. 

West Bengal — “Special Jury. — The City Sessions Court may, on application made 
to it of its own motion, by order direct that any trial before it shall be by jurors summoned 
from a special jury list and may revoke or alter such order”, vide, the City Sessions Courts 
Act, 20 of 1953. 
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Saurashtra. In sub-sec. (1) after the words “The State Government may” the words 
“in consultation with the High Court” were inserted by Saurashtra Act 4 of 1952. 

4. Effect of Amendment. — With the abolition of trial with the aid 
of assessors, there has been a consequential amendment in sub-sec. (3), the 
Legislative however inadvertently retained the opening words of sub-sec. (3) 
‘when the accused is charged at the same trial with several offences of which 

some are and some are not triable by jury’'. The following cases under the 
unamended Code which, in such cases, enjoined upon the Sessions Judge by 
constituting the members of the jury as assessors and to take their opinion as 
assessors on the charge not triable by jury^ are no longer good law. Sub-sec- 
tion (4) has been enacted to ensure speedy trial and empowers the High Court 
to dispense with the trial by jury in cases where the trial, having regard to the 
volume of evidence or complicity is not likely to be finished within two weeks 
from its commencement. 

5. Scope. — Trial by jury, though a valuable right has not been guaran- 
teed by the Constitution. Section 269 (1) is an enabling section and empow- 
ers the State Government to direct that the trial of all offences or of any 
particular class of offences before any Court of Sessions shall be by jury. 
The section does not take notice of individual accused or of individual cases.® 

Section 269 cannot be read with S. 29. The offences must be before the 
Court of Sessions.** 

6. Particular Class of offences. — The notification under this section 
for trial by jury being in respect of classes of offences there is no contravention 
of Art. 14 of the Constitution.® Section 26'j (1) docs not empower the State 
Government to deal with individual cases but compels the State Government 
to deal with all offences or particular classes of offences within the District all 
at once. Hence there is no contravention of Art. 14 of the Constitution.® 

Powers of the Local Government. — The Criminal Procedure Code, 
in so far as it interferes with the right of a British Subject to be tried by Jury 
is not ultra vires of the Indian Legislature.’ 

Or of any particular class of offences. — The contention that 
the “class of offences” referred to in this section must be ascertained accord- 
ing to some classification recognised by the Legislature — such as is found in 
the Penal Code or in the Criminal Procedure Code is putting a narrow 
construction on the words. Offences may be classified according to the 
persons who commit them, i.e., the offences, the offenders, or according to the 
person or property against whom or which the offences are committed, or 
in regard to the particular occasion in connection with which they are com- 
mitted.® 


2. Panjari Paharappa, 21 MLJ 540 ; 
Krishna Reddi, 26 M 508 ; Anga Vallyan, 
22 M 15 ; Ganapati Vanntanor, 23 M 
632 ; Sakhwat, A 1937 N 277 ; //arul 
Amin, A 1939 C 335; Ram Gooind Ghose, 
42 GWN 781 (conspiracy charge 
was triable by jury as assessors) ; Ram 
Das,fK 1934 A 61: 35 Cr LJ 1349 ; 
Mansingh Bachar, 33 B 423. 

3. Dhirendra Kumar v. Supdt. and Remembra~ 

nctr of Leg'll Affairs, Bengal, A 

1954 SC 424. 


4. Prithioinalh, A 1938 N 56 ; 39 Cr U 
650. 

5. Radhanath, 58 CWN 243 : A 1953 C 
602. 

6. Badri Prasad Alissir, 57 CWN 350 , 

A 1953 C 394. . 

7. In the matter of Ameer Khan, (1870) 6 

BLR 392, 309, followed in Banndra 
Kumar Ghose, 37 C 467 (483 and 51b, 
517) : 14 CWN 1114. _ 

8. Gaiu^a^i Vanninavar, (1900) 23 M 632 
(635). 
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— 1 I KIAL 953 

?».T.s2L\L“sriS!;«n j 

m.k. ."haV” ndTStsT/Hi'tfabk'ta^^^ f ‘ “ S“T' '“ “ 

held .dh , j.id .,A« “IT. SLVdft “Jhl'ySiS r 

si““ iS ~ —M -- 

S' 

Charged S'rnTrncftriIi;t''&‘Tur^ The ffigh Cou"^can " 

tances mentioned in sub-sec. (4) dVrect\ else p3n?“" fb" 

^^f^Sessmn for Greater Bombay to be tried b"y the ^udge htseTf without a 

P..l5I® P Session to be conducted by 

prrc'„.''nrajr»i3urd''^™' Sfe 

Sa?HS “3?7,rd sr .rxt 

Ar Chapter XXXVIII for Provisions dealing with Public Prosecutors. 

■^- — Commencement of proceedings 

271. Commencement of trial.— (1) When the Court is 
ready to commence the trial, the accused shall appear or be 
brought before it, and the charge shall be read out in Court 

f whether he is guilty 

of the offence charged, or claims to be tried. ^ ^ 

Plea of guilty.— (2) If the accused pleads guilty, the olea 
shall be recorded, and he may be conyicted thereon. ^ 


SYNOPSIS 


1. 

2, 

3. 

4. 


Corresponding sections in former 
Codes. 

Scope. 

The charge shall be read out in Court 
and explained to the accused. 

Record must show that the Charge 
was read over and explained to the 
accused and plea taken. 


5, 

6 . 

7. 

8 . 

9. 


Sub-section (2). Plea of guilty. 

Statements of accused must be taken 
as a whole. 

What does not amount to a olea of 
guilty. ^ 

Conviction on a plea of guilty. 

Plea of guilty in murder cases. 


9. 
9*. 

10 . 


Ram Sunder Isser, (1925) 5 P 238. 

Per Napier J., in Karupba Gounden, 18 
Cr LJ 346 : 38 IC 730. 

42 CWN 871 : 39 Cr LJ 625 ; Nurul 


11 . 


Amin, A 1939 C 336. 

State V. Ram Gobal Ganabatram Ruin a 
1959 B 1 (FB) Cr l] 28. ’ ^ 
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1. Corresponding sections in former Codes.— This section corres- 
ponds to S. 362 of the Code of 1861 and S. 237 of the Code of 1872. 

2. Scope.— Stephen, J., observed— “Sections 271 and 272 of the 
Criminal Procedure Code contain all that is necessary as to pleading, and 

there IS no need to supplement their contents by a reference to any other 

systern of the judicature. The accused can plead ‘guilty’ under S. 271, he 
can claim to be tried, or he can refuse to plead, which is taken to be the 
same as c aiming to be tried”. I’a Under the Code of 1898 a Court of 
Sessions did not possess tlie power to withdraw a case from the Jury on 
any ground whatsoever. The Court has a discretion to enter upon 
evidence or not when accused pleads guilty. It is not however usual to 
accept a plea of guilty where the natural sequence would be a sentence of 
death. A confession of guilt on arraignment does not become a plea of 
guilty unless and until, it is accepted by the Judge when the accused 
appears or is brought before the Court for the purposes of S. 271, his counsel 

should also be present and the accused must in such cases have sufficient 
opportunity to consult liis counsel. 

3. Xhe charge shall be read out in Court and explained to the 

accused." When arraigning an accused, and before receiving his plea, the 
Court should be careful to ensure the explanation of the charge in a 
manner sufficiently explicit to enable the accused to understand thoroughly 
the nature of the charge to which he is called upon to plead. Where the 

charge was not explained to the accused, held there was no legal triali^ 
and conviction was quashed. 

4. Record must show that the Charge was read over and 
explained to the accused and plea taken.— Where no record of the 
prisoner’s plea as required by S. 237 of Act X of 1872 appeared on the procee- 
dings nor did it appear that the charge had been explained as well as read 

to the prisoner, /irW that the conviction was bad.i7 It should be quite clear, 

from the record of a Sessions trial, what was the charge that was read over 
to the accused under this section. 

5. Sub-section (2). Plea of guiltjv— Under S. 271 ( 2 ) all that is 

incumbent on the Court is to record a “^a of guilty. It is not obligatory 
on the Court to convict the accused thereon.^® The Court should not, after 
it has decided not to act upon the accused’s plea of guilty, to allow it to be 
proved, the Crown Counsel cannot be allowed to refer to it . ’20 

Plea of guilty’ or *not guilty’ to be made by accused. — The 

accused should plead by his own mouth and not through his Counsel or 
Pleaders, though of course his Counsel or Pleader may at the proper time 


lla. NirmalKanta 41 C 1072 (1084) : 
18 CWN 723 : 15 Cr LJ 460 : 24 
1C 340, over-ruled by Barendra Kumar 
Ghosty 52 lA 191 on the point of cons- 
truction of S. 34 IPC. 

12. Jogeshwar Ghose, (1901) 5 CWN 411. 

13. Chinia Bhika, (1906) 8 Bom LR 246, 
Bhadu, (1897) 19 A 119, Lakmya Shid- 
dappa, (1897) 19 Bom LR 356 : 18 
Cr LJ 699, followed in Hesamuddtn, 
Mohammad, AIR (1928) C 775. 

14. Abdul Kader, 49 Bom LR 25 : A 1947 
B 345 (SB) (Case under S. 302 
1. P.C.). 


14a. (1880) 5 SC 826. 

15. Trimbaka Detuji, (1910) 3 Bom LR 
489. 

16. (1885) 9 M 61. 

17. In the matter of the petition of Gopal, 
Dhanuk, (1881) 7 G 96. 

18. Jagdeo Prasad, (1920) 18 ALJ 442 : 
21 Cr LJ 410 : 56 IC 58. 

19. Shanker, (1925) 24 ALJ 318; Cobr^, 
A 1943 Mah 409. 

20. Per Sen J., {Rajadhyaker J. Contra) i* 
Abdul Kader, A 1947 B 345 : 48 Cr LJ 
329. 
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address the Court on his behalf Raffv T c • , 

observed; — “No Pleader nn h#* n-.ii i i Malhuradas^'^ 

%;r 

>o ay w.ih h» o«i. lip, hp jenltd il,« „u,l. ol tbc oo^pSS'-"""" 

6. Statements of accused must be taken as a whnl<^ t\/i 

7. ''Vhat does not amount to a plea of wn i 

admitted that he had accompanied tte daLlts 
declared that he had tm-ned back almost immediatelv and T I ''"‘'.I''''' 
do with the dacoity that afterwards took placf and dii' ""‘^mg to 
such an offence was in contemplation ; it was held that 

that the prisoner hid committed the dacoky!'J“\VherS‘'''^ 
ptiTtiQ facts C 3 ,sc of miirHer ^ T i ^ tiicre is 3 clear 

the case, accept a statement made by thelccused^^T^ without trying 

offence of murder as suffiriem tl ^ » ki i i • Y charged with the 

»f.uip.bip If ;■/ i'”?"-'- 

such Se uncrown plel."s h""°accordinglf fir 

plea of g^lh7 before I“coun‘'If”s5"oI’'’wat hell ' vtd^T°a" A h 

endThTpfoadlTu'by undeTt 9^' o°f the "ecessPhy 

guilty, “the plel sl/all be recorded” anS ,he\ccuser“m^ 

including the accused’s plea.” '' evidence 

fXfi'r 

aiarder the accusS llfc*M“‘gtiit"-lbc'' &rnr‘‘ladBr"t V''"®' 

consideration the circumstances of [he cas[ riducid tlJ[h![.P f 
not amounting to murder ; hM that the proIIedTng was ilLg,r^^ 

their‘*[ofoT?ri'’r ’-When one of several accused on 

accent Te . 1 fP uf ® “ IS not always incumbent on the Court to 

accept the plea of guilty and remove him from the dock The Court mav 

S hTm fofoll P‘ continue to 

Hn, k. * 1 . consideration against the other accused.^® Where there is 

oubt the Grown should proceed with the trial and the trial must proceed 

^the usual way (S. 272) and the verdict of the jury should be taken ^ 


21 . 

22 . 

23. 


24. 

25. 


^oofia GowaUa, (1871) 15 \VR (Gr) 42. 
(1904) 6 Rom LR 861 ; see Sanoaya 

(1900), 2 Bom LR 751. ' ^ 

MtUun Chowdhury, 1 1 WR (Cr) 53 ; 
Sonaoolhhy 25 WR (Cr) 23 ; Sakharam. 
14 B 564 ; see also /{elai Luskar, (1885) 
H C410. ^ ’ 

Creedhaiy Manjee, 7 WR (Cr) 39. 

Malhari, Ratanlal, 410. 


26. 

27. 

28. 

29. 


30. 


Srikanta Charal, 2 BLR 23 fFB) • 10 
WR(Cr)43. ^ 

Chinna Pavuchi, 23 M 151. 

Gobardhan Dhuyan, (1870) 4 BLR 
App. 101 : 13 WR (Cr) 55. 

Sukdeb Tewari, 13 GWN 552 • <3 
CLJ 291: 10 Cr LJ 484^4 fci?: 
see Chinna Pavuchi, 23 M 151. 

Mohamed Ismail, 6 Bom LR 671 . 
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those of them plead guilty, it is unfair to defer convicting 

considered merely because their confessions may be 

in cases of fri;il^ 1 accused^i The proper procedure to follow 

“rlvhtcr""^ he should \e removed froi the 

to determinp °r Presiding Judge in each particular case 

to enter imnn **■ desirable 

oractice to nrrent h is not in accordance with the usual 

wouldbca‘sentencVofdc^^^^ consequence 

murder cases.— In a case of murder it has long 
?uikv 34 accept the plea of 

feel sed nJr^ .7^1 to whether an 

ft k advknh '' the meaning and effect of a plea of guilty, 

the nlpT f ^ evidence and not to convict solely on 

A nipa ^ ^ cases of Chinia Bhika and other cases. 

guilty should not be accepted in capital offences.n® But the 
Nagpur Court held a contrary view in Manjoo.^'^ 


272. Refusal to plead or claim to be tried. — If the 

accused refuses to, or does not, plead, or if he claims to be tried, 
e Court shall, m a case triable by jury, proceed to choose jurors 
as hereinafter directed and to try the case, but in any other case, 
the Judge shall proceed to try the case himself: 

Provided that, in cases triable by jury the same jury may, 
subject to the right of objection hereinafter mentioned, try as 
many accused persons successively as the Court thinks fit. 


SYNOPSIS 


1. Corresponding sections in former 
Codes. 

2. Legislative Changes. 

3. Effect of Amendment. 

4. Scope. 

5. ‘If the accused refuses to, or does not 


plead*. 

6. Or if he claims to be tried. 

7. ‘The Court shall proceed to choose 
Jurors to try the cases’. 

8. Proviso. 


1. Corresponding sections in former Codes.— This .section corre- 

Ss. 238, 665 of the Code of 1872, 
s. 30, 34 of Act X of 1875 and is the same as that of the Code of 1882. 


31 . Pallua, 23 A 53 ; Kheoraj, 30 A A 540 : 
^ ALJ 505, Ste contra Chinna Pavuchi 
(1899) 23 M \b\xPahuji, 19B195' 
Kanhaij-a, 12 Cr LJ 605. 

32. Kesho Singh, 18 Cr LJ 742:40 IG 
742 ; In re K. K. Swami, A 1957 M 
379. 

33. CAtViia Bhika Koli, 8 Bom LR 240 : 3 
Cr LJ 337, Laxmya Shiddappa, 19 Bom 
LR 356:18 CrLJ 699:40 1G 699; 


followed in Hesamuddin Mohammed, 

ALR (1928) G 775 : Abdul Kader, A 
1947 B 347 (SB). 

34. (1922) 20 ALJ 321. 

35. 5/ia^/u. 19 A 1 19 ; (1896) AWN 192. 

36. Pala Singh, (1905) 54 PR 1905 (Cr) : 
169 PLR 1905 : 3 Cr LJ 80 follow- 
ing Bhadu, 19 A 1 19. 

37. 24 Cr LJ 570 : 73 IC 266 (N). 
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2. Legislative Changes. — This section has been substituted for the 
old section by S. 40 of the Act 26 of 1955. 

3. Effect of Amendment.— As the trial by the Judge with the Assess- 
ors has been abolished, it is a consequential amendment. See Xirmalkanta 
Roy's case 41 G 1072 (1084) ; Abdul Kadir’s case A 1947 B 345 (F B) 
quoted under the last section. 

4. Scope. — The section must be read subject to the provisions of S. 438 
under which the Sessions Judge, may refer the matter to the High Court. 

5. ‘If the accused refuses to, or does not, plead*. — When an accused 

person makes no answer to the inquiry whether he is guilty or has any defence 
to make, an enquiry should be made whether the person is obstinately mute 
or dumb or exvisitione Dei. If he be found to be obstinately mute, a plea of not 
guilty should be recorded and the trial proceeded with. If found to be dumb 
exvisitione Dei an enquiry should be made as to whether he is sane or insane 
and capable of being tried ; if found sane, a plea of ‘not-guilty’ should be 
recorded and the trial proceeded with ; but if found to be insane, the proce- 
dure laid down in chapter XXVII of the Code of Criminal Procedure, should 
be followed.®® ^ 

6. ‘Or if he claims to be tried’.— “As the assessors are chosen under 
S. 272 only if the accused has refused to or does not plead to the charge or 
claims to be tried, it is clear that in a Court of Sessions the trial ‘with the aid 
of assessors’ does not commence with the reading of the charge.”'*® 

7. ‘The Court shall proceed to choose Jurors to try the cases’. 

In a trial before a Sessions Judge with assessors when the prisoner pleads not 
guilty and the Public Prosecutor does not offer evidence in support of the 
charge, the Judge ought to instruct the assessors that they are bound to find 
the prisoner not guilty.'*^ 

When there is nothing which can, if believed, amount to proof, the case 
should not be put to the Jury at all, as a verdict of guilty cannot, under such 
circumstances, be sustained.'*® 

8. Proviso. — “The law (S. 265 of Act X of 1872) declares that ‘the 
same Jury may try as many accused persons successively as to the Court 

seems fit’. By this we understand that one trial is to follow the other, that 

is, that, on the conclusion of one trial, the same Jury may proceed to try the 
accused in the next case. The law does not contemplate that two trials shall 
be conducted piecemeal in such a manner that at their conclusion the Jury 
shall be called upon to decide at one and the same time upon two distinct 
classes of evidence which, though they have points in common, require careful 
discrimination as bearing upon the guilt or innocence of two sets of 
accused”.**® 


273. Entry on unsustainable charges. — (I) In trials 
before the High Court, when it appears to the High Court, at 


38. Atlanta Narqvan, A 1945 B 41 3 : 47 Cr 
LJ 138. 

39. Reg V. Saltya, (1869) Rat 19 : case 
under S. 363 of Act XXV of 1861. 

40. Bastiano, (1890) 15 B 514; Jayram, 
(1900) 25 B 694 ; Abdul Kader, A 1947 
B 345 (S B) ; 48 Or LJ 329. 


41. Anon, (1869) 4 MHGR App XXXIX. 

42. Rutlan Das, (1871) 16 WR (Cr) 19 
( 20 ). 

43. Per Prinsep, J., in Hossein Buksh, (1880) 
6 G 96 (99) : 9 CLR 52 1 ; Rajalulla 
Paikar, A 1931 G 709. 
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co'iimencement of the trial of the person 
S the Judge may make on the charge an entry to that 

stavh,^*'nrnr ^ entry.— (2) Such entry shall have the effect of 
tS'afeTay t."®^ of the charge, as 

SYNOPSIS 

'■ CodeT'’°"‘^'"® t"™" -Madras. 

2. S, a, c Amendment. ^ t^Z of entry. 

sponds to S 14^(^f°A^t*^ r ?h 7 *-*”* i*° Codes.— This section corre- 

P • Act X of 187 d and IS the same as that of the Code of 1882. 

2. State Amendment. 

Madras, Section 273 has hern omitted by Act 34 of 1955. 

Tudtre mfv Tn^kraT,'"'' is a special power given to the High Court, the 

J g ay make an entry m the charge to the eflect that rharcr^ 

rnTend^d ?o nrovi^^''' r"" reference to illegal commitment. The Section is 
no merits mav hp elTective way by which charges which have 

mkdnrStrnte T'7 recorded by the Com- 

per ZeS for Hrn f ' committed, the pro- 

able.** VVliere there *° niakc an entry that llie charge is not sustain- 

wixich anv tribiiml rrx Tf g*oi^nds in the evidence taken as a whole upon 
the iurv shmilri n t h ^ n ^ conclusion that the accused was guilty, 

CCS Ze Court Sh M “ gamble a speculate on possible inferen- 

seeJion.** ^ ‘ by making the entry under this 

effect of a^acqulftah**^^''' Proceedings** and has not the 


— Choosing a Jury 

Ponrtthe^^'^uT. (1) In trials before the High 

Court the jury shall consist of nine persons. 

J^^y ^^fore the Court of Session the jury 
, 9 uneven number, not being less than seven or 

nnv Government, by order applicable 

rb^r ^ district or to any particular class of offences in 

that district, may direct : 

Provided that, where any accused person is charged with an 

ence punishable with death, the jury shall consist, if practic- 
able, ot nine persons, ^ 


44. Girish Chandra, 57 G 1042 : A 1929 G 
756 (FB). 

45. Hussainati Vilqyetali, A 1942 B 212 43 

Gr LJ 773. * 

46. Nartndra Nath Majumder, A 1951 C 


140; 52 CrLJ 1241. 

47. SukuRaur, (1893) 21 C 97 (99), over- 
ruled on this construction of S. 372 
IC in view of the amendment of that 
section. 


S. 274, Note 4] 


NUMBER OF JURY 


959 


1. Corresponding sections 
Codes. 

2. Legislative Changes. 

3. State Amendments. 


SYNOPSIS 

in former 

4. 


— Bombay, 
— Madras. 
Scope. 


1. Corresponding sections in former Codes — This sertinn mrrp 

spondstoS 327 oftheCodeof 1861 and S. 236 of the Code of 1872 The 

Code of 1898 was similarly worded as that of the Code of 1882. 

XII of by S. 13 of Act 

by the^same Act. ^ substituted for “three” 

1955 Amendment.— In sub-sec. (2) the word “Seven” lias been siih 
stituted for “five” and the words “of not less than seven persons and” whic^h 

Ac‘t'2Ton9r5 ' "> 'he proviso have been omitted by S. 41 of 

3. State Amendments. 

.he Co“rof7e;'^o„%t "or 

-y oTher^o'urf suhut.^S' 

Madras. -Sub-section (1) of S. 274 has been omitted by Madras Act 34 of 1955. 

4 Scope.— In a murder case where the number of jurors summoned 

It k d'esThr* G i ‘he trial is not bad -« 

It IS desirable that where nine persons arc not empanelled on a murder charge 

the order-sheet should show that the Judge considers it not practicable to 
obtain more. A trial of an offence punishable with death by a jury con- 
sistmg of five persons is invalid.®® y J / 

Where the local Government had by notification under this section 

directed that m trials by Jury before a Court of Session the Jury should 

onsist of five, it was held that a trial before a District Magistrate witli a 

Jury consisting of seven persons was held before a tribunal not properly con- 
Stituted and must be set aside. r H y 

Magistrate should summon 18 persons 
^tin 4 j and where only fourteen jurors were summoned of whom eleven 
attended and of them seven were empanelled, held that there was a breach of 

coLfitu’tld"'” provisions contained m the proviso, and the jury were illegally 

. Where in a trial for murder, eighteen persons are summoned as iurors 

nine attend and only seven are empanelled, the Judge stopping as he draws 

the seventh name and leaving out the other two without any objection beimr 

taken to them the proviso to S. 274 (2) is violated.^^ The trial by a jury in 

excess of the number fixed by the local Government under S 274 (9) U a 
nullity.®® ‘ ^ ^ 


48. 


49. 

50. 

51. 

52. 


Erman Ali, 57 C 1298 : 34 GWN 296 
(FB) over-ruling Tanianddis Ahmed, 33 
CWN 1054. 

Asgar, A 1945 G 467. 

Sonia Singh, A 1950 Nag 49 ; 51 Gr 
LJ 474. 

George Booth, {\905) 26A2I1. 

Serajul Islam, (1927) 55 G 794. 


53. 

54. 


55. 


Dwarika Malo, (1929) 33 CWN 692. 
Kishori Khanna, 47 CWN 345 • A 

Bhaju Majht, 57 G 1062 ; 34 GWN 106 
distinguished. 

PanduKusha, A 1944 B 17 ; 45 Gr LJ 
ii/U lollowing George Borlh, 26 A 211. 
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• ^7^; Criminal Law ( Removal of Racial Discrimina- 

tion) Act. 1949 {17 of 1949) S. 1] 

i chosen by lot. — The jurors shall be 

chosen by lot from the persons summoned to act as such, in such 

manner as the High Court may from time to time by rule direct : 
Provided that — 


1 I • —firsts pending the issue 

under this section of rules for any Court the practice now pre- 

vaihng m such Court in respect to the choosing of jurors shall 
be followed ; 


Persons not summoned when eligible.— in case 

o a dehciency of persons summoned, the number of jurors re- 

qinred may, with the leave of the Court, be chosen from such 
other persons as may be present ; 


LT- before special jurors.— in a trial before any 

1 ^ town which is the usual place of sitting of 

such High Court— 

(a) if the accused person is charged with having com- 
mitted an offence punishable with death, or 

{b) if in any other case a Judge of the High Court so 
directs, 

the jurors shall be chosen from the special jury list hereinafter 
prescribed ; and 


fourthly^ in any district for which the State Government has 

declared that the trial of certain offences may be by special jury, 
the jurors shall, in any case in which the Judge so directs, be 
chosen from the special jury list prescribed in section 325. 


SYNOPSIS 


1. Legislative changes. —Persons not present in Court asked 

i. Corresponding sections in former to attend. 

o „ 4. Rules and Orders for selecting Jury 

3. Proviso 2. by lot. 

1 . Legislative changes.— Section 276 of the Code of 1882 as amen- 
ded by Bill VI of 1891 was the same as in the Code of 1898. It was over- 
ruled by S. 75 of Act XVIII of 1923. The amendments have been intro- 
duced by S. 75 of Act XVIII of 1923. In the Code of 1882 fourth clause was 
introduced by Bill VI of 1891 G. I. March 26, 1887, Parc V, and this 
clause was added by Act XIV of 1896, vide G. I. 1896, Part V, Pp. 175-177, 
proceedings in the Council, Part VI, G. I. 1896, Pp. 85-90. 
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2. Corresponding sections in 

{S. 342 of the Code of 1861) 

Whenever a trial by Jury is to 

be held, the persons 

ihosS. by lob" 

the Jury shall be 
chosen by lot immediately before 
the commencement of the trial from 
the jurors who attend in obedience 
to the summons. 

If the trial is to be held with the 
aid of assessors the 
fST shall select from 

judge. the persons summoned 

to act as assessors, two 
or more persons to assist him in 
such trial. 


former Codes. 

(Ss. 240 and 243 of Act X of 1872) 

240. When the trial is to be 
T . L by Jtiry, the Jury shall 

^hr„ bV° , 0 b" by lot from 

the persons summoned 
to act as Jurors. 

243. As each Juror is chosen 
his name shall be 
called aloud, and 
upon his appearance 
tlie accused person 
shall be asked if he objects to be 
tried by such Juror. 


Names 
Jurors to 
called. 


"The Sessions Judges of district in which trials by Jury are held, and all 
Sessions Judges presiding over trials in which, under S. 323 of the’Code of 
Criminal Procedure (1861), special Juries sliall be empanelled, should, before 
commencing the proceedings of the trial, record in English the names of all 
the Jurymen in attendance at the Sessions, and, after the selection by lot, 
under S. 342, of the persons who are to constitute the Jury in the particular 
case before the Court, they shall also mark the names of these selected. These 
papers should form part of the record of the case”.®® 

Act X of 1875 

33. The jury shall consist of nine persons, who shall be chosen by lot 

, , , from the persons summoned to act as jurors : 

Number of Jurors. 

Provided that, in case of deficiency of such persons, the number required 
may, with the leave of the Court be chosen from such other persons as may 
be present. 

38. Every person tried in Calcutta, Madras or Bombay shall be tried 

^ . , before a special Jury, 

Trials before special ^ ^ ’ 

Jury. 

(a) if charged with having committed an offence punishable with 
death, or 

(ft) if in any other case a Judge of the High Court so directs. 

49. Save as herein provided, the High Court of Judicature at Fort 

William, Madras and Bombay shall retain all their 
present powers respecting the summoning, empanelling, 
jurors. qualification, challenging, and service of jurors, and shall 

have power to make such rules on these subjects (consis- 
tent with the provisions of this Act) as seem to them to be proper. 

All rules relating to jurors now in force in the same High Court shall 
(so far as they are consistent with this Act) remain in force until repealed or 
altered by new rules made under this section. 


56. CircularNo. 4, 3WRCrGirc. 1. 
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1881, 26th March, ?89 (S- 277). Vide-G. 1. 

W e have declared (ia accordance witli Act X of I «79 c; a^ 7 ^ *l * ■ 

liavc pZ°£ f,r„ „, . f“"“ kim- And »e 

tinuaace of tlie Session- supplemental jurors, when during the con- 

reahlv k ts rrTnrmt wTk , "T^'-ically it is a re-enactment, in 

definite opinion of tfie r The only point on which the 

amendments relate." °'’ernmcnt is expressed is the point to which these 

ProcJdureSe if lo'stf ^^6 and 276-279 of the Criminal 
intentional selection of jurorsff trf’rnf'rt’ rendering impossible any 

tion clnMUie curS°by 537 .^^ provided for, the viola- 

other iiTroTs ^fro^nT^opr jurors summoned— Election of 

cured by S. 537.— The defect* *if Lf objection— fJr/rr/, if 

in a Sessions case triable b; Jur> Is ffrable 

have to be^made fromVrors a^tt^ud^inf^'^^ of jurors will 

then any other "^person nlLtt other juror present 

be Llected^ considers a proper person to serve on the jury may 

persons summonpH***^^^”^ Court, asked to attend. — Four out of ten 

pers^is wer^b ec^ed four 

were asked to comr tn P ^*J.crefore certain persons not present in Court 

was adopted by the Judcre • HM tha? ^ ^ j 

were nofr^f-r^r^nc r.r^o ♦ • ’ persons who were asked to attend 

jurors 61 ^ p en m Court, and hence could not be chosen to serve as 

iurvTi^fnnnH^r^y^*^*^ Court by a full bench has held in a case where the 

to Jxprrifp ^ ballot, it is entirely for the Judge 

vfith k with^ f *u adjourn the Trial or to proceed 

by-standers.®^ The Judge has no duty to send 


57 


58, 

59. 


Brojendra Lai Sarcar, (1902) 7 CWN 
188 where Jhubbo Mahton, (1882) 8 
G 739 which held the disregard of law 

to be a mere irregularity was not 
lOlJowcd, 

Bradshaw, (1911) 33 A 385 : 8 ALT 
182;9IC 278. *' 

In re Ani Palladu, (1917) M\VN 1 • 
18 Cr LJ 15 : 36 I G 847. 


60. 


61. 


62. 


Abedali FoAiV, (1928) 33 CWN 722 ; 
Muhammod Segiruddin, .AIR (1928) C 
551. 

Sadarat Sheikh, (1928) 48 CLJ 479; 
Abedali Fakir, 56 C 835: A 1929 C 
638. 

Panchu Sheikh, 34 CWN 1154: A 
1931 G 178; 32 Cr LJ 190 (FB) ; 
fsrail, 36 GWN 377. 
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for jurors from adjacent Sessions Court room and brine from there snrh 

-t intencf UrtheTc^ns 

precin.,: .‘frdo^'re £ pj™,/ ”"en,'’™”TI,;''S '""f 

c« “ “d£f&^pe™'“" jz" , s“' 

may or may not be present.*^ When their names have Ln exW^ 

MmWr r^ empanelled the Court may in its discretion allow the 

Standees ‘complete the Jury to be chosen from among the by- 

standers or may adjourn the case for a fresh Jury to be summoned ^As eac\ 

name .s drawn and called aloud, if the person summoned rsvvers or as each 

ibieLfto'^heT" t" by-standers, the accused shall be’asked if he 

objects to be tried by such Juror. Should the objection be allowed the Court 
should proceed as laid down in S. 279 (2) adopting the course prescrrecl 

“am’es hat noJ be^rrawn""""^ 

the n^imher r^'^ficiency” will be the number by which 

the number empanelled falls short of 

the number of peisons of which the jury should consist.®^ 

iurorT^^^ Ohlemi ’’''t'” “mmon 

tbne nf *he choosing of jurors should be taken at the 

time of selection and not towards the end of the trial.®® When the nrn- 

m * I * T .1 • n in accordance with the statute ^the 

TZT' "" 27 *“'' constituted will not be ground for interference 

It was held ui^er the unamended proviso that where an accused person 
charged with tin offence punishable with death has been tried with^seven 
uX'^* ll assumed that it was not practicable to have nine jurors 

material before the Court which tends to the conclusion that it was or might 
‘'t'ln composed of nine jurors rather than 

furors rpr°V^r'! 1 • ‘■'■“'■y’ *" proviso, means the Lual 

jurors and not potential jurors.’® 

Leave of the Court. Mukerji, J.^ in Kedar^s case®^ held, “S. 276 


63. 


64. 


62a. Israil, 59 G 1123 where Kedarnath. 55 
G 371 (FB) : 32 CWN 221 ex- 
plained. 

Mukunda Murare, 61 C 190 : A 1934 G 
10 ; Ahadali Fakir, 56 G 835 : A 1929 
C 728. 

(1927) 55 G 371 : 32 CW N 221 : 47 
LLJ 43, over-ruling Bholanalh, 
(1926) 44 CLJ 541 and Itosan Alt, 
(1927) 46 CLJ 160 : see also Rahmat 
Sheikh, (1927) 54 G 1026: 31 CWN 
711 ; Akbar Ali, 7 P 50 : A 1928 P I. 
Monir Sheikh, 60 G 725 : A 1933 C 
638 : Sahebali, 35 CWN 711. 

L.R.\. AjilMondal, A 1932 C 750 

( 2 ). 


67. 

68 . 


65. 

66 . 


69. 


70. 


Kishori Khanra, 47 CWN 345 ; A 
1943 G 515 (519). 

Benat Pramanik, 39 CW’N 954 follow- 
ing Damullya Molla, 34 CWN 1127 
and dissenting from Saheb Ali, 34 
CWN 1127; Mirza Akbar, 67 lA 
336: A 1940 PC 176; Mukunda 
Murari, 61 C 190 ; Kauser Ali, A 1944 
G 249 : 46 Cr LJ 131 ; Eskander, 53 
CWN 1 Dr 123 ; Benzoin Ahmed, 34 
CWN 735 : A 1930 C 716. 

Saheb Ali, 58 G 1272 : A 1931 G 731 : 
Munir Sheikh, A 1933 G 638: 60 G 
725. 

Lula, 56 A 210. 
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with all its provisos is a general section and dealing with the general 
nature ot the piocedure, and the details of that procedure are given in 
bs. 2/7 to 279. I am of opinion that the words Svith the leave of the 
C-ouit in the second proviso to S. 276 give a discretion to the Court to 
prc^eed or not to proceed in this particular wav, namely, allowing persons 
m Court to come in as jurors accordingly as it thinks fit : it is not difficult to 
imagine cases in which such a procedure will not be resorted to”. 

only that proviso (2) is a bad draft but that 
the aforesaid full bench decision does not interpret the language of the 
section. The Full Bench decision in Kedar^s case has negatived the argument 
strenuously put before the Court on behalf of the accused that what the 
section contemplates is actual lottery or in other words double the number 
required must be on the panel to permit of a lottery. In view of the said 
lull bench decision in 9 cases out of 10 the accused does not get actual 
lottery. In case the learned Judges liavc, it appears, followed the 

formality of the law not the spirit of Jury Trial as it obtains in England. 

4. Rules and Orders for selecting Jury by lot. 

Bengal Rules : 

(1) For Courts of Sessions. — In order to nominate a jury for the trial 
ol any piisoner, or other persons to be tried by jury, the Sessions Judge shall 
cause to be put together in one box cards or pieces of paper containing the 
names ot ail the persons summoned to attend, except such of the said persons 
as shall have been excused by the Sessions Judge from serving on that day 
in consequence of their having served as jurors on the previous day, or for 
any other cause. Such cards or pieces of paper shall be, as nearly as may 
be^ of ecjual size, and each shall bear the name of one person summoned to 
attend. The Sessions Judge shall then, in open Court, draw or cause to be 
diawii, out of the said box, one after another, as many of the said cards or 

pieces of paper as may represent the number of jurors required to try the 

case, and if any of the jurors whose names shall be so drawn shall not appear, 
or if any be objected to, and the objection so drawn be allowed, then such 
further number shall be drawn as may be necessary to complete the number 
of jurors required for the case.'O® 

(2) District IVlagistrate’s Court. — The above rules, mutatis muisfidis 

shall apply to the selection of Jurors in cases before District Magistrates, 

in which the accused is an European British subject and claims to be tried 
byajury.'i 

Even wheie tlie appeal was admitted on the ground of reduction of 
sentence only, C. C. Chose and Gregory, JJ., held that the High Court 
should order a trial when it is brought to the notice of their Lordships that 
the jury had not been properly empanelled.’^ 

Bombay Rules,— The practice in the High Court of Bombay, original 
criminal jurisdiction, regarding choosing persons by lot is described ^ in 
VithaldasP^ It has been held in Phillip Spratt no. P* that a trial for Sedition 
before the High Court should ordinarily be before a special jury. 


70a. Gal HCC Circ. Part I p. 18, Rule 
No. 4, 25lh June 1885. 

71. Calcutta H. G, Cir. 4, June 23, 1865. 


72. InUz Mandal, (1928) 32 OWN 1172. 

73. Vithaldas Pranjivandas, 1 B 462. 

74. (1927) 30 Bom LR 313. 
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Madras Rules. — 

.1.. n'"S\fSuilrpT™„V.umr‘''H''? 

f”pt Lr, p”"» • - -3 

allowed thL surhfn^r ’ ‘f ‘"’"K °'^J«cted to and the objection be 

.up,lt3"',v’,“ ‘rs”'3, 3L‘c3;r;*r's““"‘'‘ r? '» i“™" 

per R,» .n<| A,,.’ f, iv3;; J rrJi 

,'.'h r„“ r:/""* ">• "3,“ j'fe 

jurors s^mmone "'"e 

been pmK f B/,o/anat/t //a^ra” which has 

of he ^Sor^'l ' in""“‘^^* It -ems tha^ thedecllon 

Wort T before the n ‘^‘tcular but the view of 

i Bench seems to represent the correct view 

k-rorc ,L Sp.d., B™:.” cS 

Uttar Pradesh. — 

AllahaLdH7ghTot-,!"ee^^^ t^-'j-ction with S, 313 by the 

tl., *‘*■"'’1®® (^);‘V 1'“ tl'*^ ‘I'^sence of words to the contrary in the context 
the word ‘chosen- .n Provisos 3 and 4 must mean chosen by lot "» ’ 

i.rUp' Names of jurors to be called.-(l) As each juror 

Lnce tb’ ' K t * ^ his appear- 

ance, the accused shall be asked if he objects to be tried by 
suen juror. ^ 


Objection to j^urors.-(2) Objection may then be taken 
to such juror by the accused or by the prosecutor, and the 

grounds of objection shall be stated : 

(^jection without grounds stated —Provided that, in 
the High Court, objections without grounds stated shall be 
allowed to the number of eight on behalf of the Government 
and eight on behalf of the person or all the persons charged 


1. Corresponding sections 
Codes. 

2. State Amendments. 


SYNOPSIS 

in former ~ Bombay. 

— Madras. 
3. Scope. 


1. Corresponding sections in former Codes.— This section corres- 
I^nds to S. 343 of the Code of 1861, S. 243 paragraphs 1 and 2 of the Code 


75. 

76. 

77. 

78. 


High Court Proceedings, No. 1353, 
dated 11th April 1883. 

Akbar Ali, (1927) 7 P 61 (SB). 

(1926) 44 GLJ 541. 

(1927y 7 P50. 


79. United Provinces and Oudh Gazette, 

1902 Pt. lip. 539. 

80. Shtuiram Jathanand, A 1939 S 209 : 41 
Cr LJ 28. 
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of 1872, Ss. 47, 53 of the Act X of 1875 and is the same as S. 277 of the 
Code of 1882. 


2. State Amendments. 

Bombay. In sub-sec. (2) after the words ‘High Court’ the words “or the Court of 
bession for Greater Bombay” were inserted by Bombay Act 32 of 1948. 

In S. 277 the proviso to sub-sec. (2) was omitt<d by Madras Act 34 of 

1 ^ • 


3. Scope.— Under S. 276 the Judge should proceed to choose by lot 
from among the jurors who are pre.sent subject to the making of objections 
in accordance with tiie provisions of this section.®^ Parties have a right to 
challenge any juror after he is chosen by Court and on his appearance.®* 
The constitution of the jury cannot be assailed because the junior pleader, 

who was present during the absence of his senior did not challenge any 
juror,®® 


^Omission to comply with the provisions of S. 277 (1) is cured by S 


536 


(2). 

If in accordance with S. 343, an objection be raised to any juror, the 
name of the objector, the nature of the objection, and the decisions of the 
Court shall also be recorded -Gr. Circ. No. 4, 3 VV.R. (Cr.) Circ. 1. 


278. Grounds of objection. — Any objection taken to a 
juror on any of the following grounds, if made out to the satis- 
faction of the Court, shall be allowed : 

{a) some presumed or actual partiality in the juror ; 

[b) some personal ground, such as alienage, deficiency 

in the qualification required by any law or rule 
having the force of law for the time being in force, 
or being under the age of twenty-one or above the 
age of sixty years ; 

[c) his having by habit or religious vows relinquished all 

care of worldly affairs ; 

[d) his holding any office in or under the Court ; 

(^) his executing any duties of police or being entrusted 
with police-duties ; 

if) his having been convicted of any offence which, in the 

opinion of the Court, renders him unfit to serve on 
the jury ; 

(^) his inability to understand the language in wliich the 
evidence is given, or when such evidence is inter- 
preted the language in which it is interpreted ; 

{h) any other circumstance which, in the opinion of the 
Court, renders him improper as a juror. 

Mamfru Chaudhuri, 5i C 418 (428). 

83. Boozlur Rahman, 33 OWN 136 : 30 
Cr LJ 494 

84. ///oAi (1909) 13 CWN OP- 


81. Brojenara Lai Sarkar, (1902) 7 CWN 
188. 

82. Shewaram Jathanand, A 1939 S 209 ; 41 
Cr LJ 28; Lala, A 1933 A 941 ; 
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1 . 

2 . 



SYNOPSIS 

Corresponding sections in former 4. 

Codes. 5 

Objection as to presumed partiality 6. 

allowed. 7 

Illness of the presiding Judge. 


Clause (c) 
Clause (d). 
Clause (g). 
Clause (h). 


1. Corresponding sections in former Codes. — Tliis section corres- 
ponds to Ss. 244, 245, 405, 406 of the Code of 1872 and Ss. 47, 54, 57 of 
Act VIII of 1875 and is the same as S. 278 of the Code of 1882. 


2. Objection as to presumed partiality should be allowed. — 

Where an accused person objects to a juror on the ground of partiality the 
objection must be upheld^^a_ Ross, J., in the said decision held that the objec- 
tion should be allowed where the accused presumed partiality in the juror. 

3. Illness of the presiding Judge--Is the trial to be de novo when 
trial proceeded up to the opening of prosecution case?— -The trial can 
proceed before another Judge. It need not commence de novo.^^ 


4. Clause (c). — The allowing of an objection of a Juror coming 
within the 3rd clause of this section (corresponding to S. 344 of Act XXV 
of 1861) is in the discretion of the Court, and although the Judge is not 
bound to admit the objection, yet he should not treat it as frivolous.^® 


5. Clause (d). — The fact that a person is a clerk in the office of the 
Magistrate of the District is not sufficient to disqualify him from sitting on 
a jury.®’ 


6. Clause (g).— Where one of the jurors did not understand English 
the language in which some of the evidence was given and in 
which the addresses by the Counsels and the summing up by the Judge were 
made, held^ that the convictions following on such a trial could not be 
sustained.®® 


7. Clause (h).— Where in a retrial on remand the foreman of the 
first trial was included in the jury in the second trial, held, that the case should 
not proceed by merely discharging this juror, but it sliould be before an 
entirely new jury.®® 


279. Decision of objection. — (1) Every objection taken 
to a juror shall be decided by the Court, and such decision shall 
be recorded and be final. 


Supply of place of juror against whom objection 
allowed.— (2) If the objection is allowed, the place of such 
juror shall be supplied by any other juror attending in obedience 
to a summons and chosen in manner provided by Section 276, or 
if there is no such other juror present, then by any other person 


84*. Tajalimiaiit (1927) per Wort, J., in 7 
P 50 (54) : 28 C< LJ 843 : A I R 
(1928) P 31. 

85. Dorabji Pestonji Goto, (1926) 29 Bom 
LR 254. 

86. Krishno Churn, 1871)16 W (Cr) 66. 

87. Rrukia Mahto, (1881) 7 O 42 : 8 


CLR 273. 

88. Raih Behari Lai, 60 I A 354 : A 1933 
P 208: 34 Cr LJ 843; Kapil Das 
Sukla V. State of U. P., A 1958 SC 121. 
(1958) SGA 385. 

89. Salamatullah, A 1941 C 328. 
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present in Uie Court whose name is on the list of jurors, or 
whom the Court considers a proper person to serve on the jury : 

Provided that no objection to such juror or other person is 
taken under Section 278 and allowed. 


SY.NOPSIS 


1. Corresponding sections in former 
Codes. 


•J 


Scope. 

Sub-section (2) 


Corresponding sections in former Codes.— This section corres- 
ponds to S. 243 paragraphs 3 and 4 of the Code of 1872, Act X of 1875, 
bs. 48 and 56. It is the same as that of the Code of 1882. 

2. Scope.— S 279 Cl. (2) indicates that the manner of choosing by 
lot provided by S. 276 applies only to jurors attending in obedience to sum- 
mons, and not to persons chosen from those present in Court®® The trial 

judge has a wide discretion in the matter of accepting or overruling objec- 
tions to jurors and his decision is final.®* Where the Court finds tLt some 
presumed or actual partiality in the juror has been made out but overrules 

the objection, the decision might perhaps be challenged in appeal.®^ All that 

he petitioners can claim in a revision petition is to show that the Sessions 
Judge has decided wrongly. ®3 

3. Sub-section (2).— Selection of jurors wilChave to be made from 
jurors attending in obedience to summons and cho.scn in the manner provid- 
ed by S. 276 or i f there is no such other person present, then any other 
person present in the Court, whose name is in the list of jurors or whom the 
Court considers a proper person, ®^ is to be chosen 


280. Foreman of jury. — (1) When the jurors have been 
chosen, they shall appoint one of their number to be foreman. 

(2) I he forernan shall preside in the debates of the jury, 

if verdict of the jury, and ask any information from 

the Court that is required by the jury or any of the j urors. 

(3) ^ majority of the jury do not, within such time as the 
Judge thinks reasonable, agree in the appointment of a foreman, 
he shall be appointed by the Court. 

Correspouding sections in former Codes. — This section corresponds 

to S. 246 of the Code of 1872 and S. 58 of Act X of 1875 and is the same 
as that of 1882. 


281. Swearmg of jurors. — ^When the foreman has been 
appointed, the jurors shall be sworn under the Indian Oaths 
Act, 1873. 

SYNOPSIS 

1. Corresponding sections in former Codes. 2. Forms of Oath. 


90. 



InreAni Palladu, (1917) MWN ; 18 
Cr LJ 15 : 36 IG 847, 

Machu Khan, 29 CWN 652 : A 1925 
C 798 ; Bindashi, A 1 936 Oudh 268 
(allegation of misconduct of a Juror). 


92. Vawar Bakht, 44 CWN 474 ; A 1940 
C 277. 

93. Gajo Singh, A 1923 P 238. 

94. Abedali, 33 CWN 722. 


282] PROCEDURE WHEN JUROR CEASES TO ATTEND ygg 

1. Corresponding sections in former Codes.— Tliis section is llie 
same as S. 281 of the Code of 1882. 

2. Forms of oath.— The following arc the forms of oaths and affirma- 
tions introduced by the several High Courts : — 

Bengal, see Cal. H. Ct. Cir. 12, June 7, 1873. 

(Oath) 

I swear that I will justify and truly try and determine the questions 
submitted to the jury in this case, and will give a true verdict accordin'' 
to the evidence, so help me God. ^ 

(Affirmation) 

I solemnly declare that I will justify and truly try and determine the 
questions submitted to the jury in this case, and will give you a true verdict 
according to the evidence. 

In the North Western Provinces, see Cir. 4, May 2, 1873 and in the Puniah 
iC. Ct. Punjab Cir. IX, May 8, 1873). 

(Oath) 

I shall well and truly try and true deliverance make between our 
Sovereign Lady the Queen and the prisoner at the Bar, and give true verdict 
according to the evidence, so help me God. 

Madras^ (Mad. H. Ct. Aug. 16, 1873). 

(Oath) 

I shall well and truly try and true deliverance make between our 
Sovereign Lord, the King Emperor of India and the prisoner at the bar, 
and a true verdict give according to the evidence so help me God. 

(Affirmation) 

I solemnly affirm in the presence of Almighty God that I will judge truly 
between the Queen and the prisoner at the bar, and will give a true verdict 
according to the evidence. 

282. Procedure when juror ceases to attend, etc. 

(1) If, in the course of a trial by jury at any time before the 

return of the verdict,— 

(fl) any juror, from any sufficient cause, is prevented 
from attending the trial on any day, or 

[b) if any juror absents himself and it is not practicable 
to enforce his attendance, or 

(r) if it appears that any juror is unable to understand 
the language in which the evidence is given or 
when such evidence is interpreted, the language in 
which it is interpreted, 

the Court, in any case falling under clause {a)^ may either ad- 
journ the trial or discharge the juror and in any case falling under 
clause {b) or clause (r), shall discharge the juror ; and in any case 
where any juror is so discharged, the jury shall be deemed to be 
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reconstituted with the remaining jurors as if the jury had con- 
sisted of such persons only from the commencement of the trial 
and the trial s lall proceed before the jury so reconstituted ; and 
notwithstanding anything contained elsewhere in this Code, such 
trial shall not be invalid by reason only of the fact that the 
nmn of persons oiiginally constituting the jury has been 


(2) Notwithstanding anything contained in sub-section (1), 

it, in the course of a trial by jury, the number of persons consti- 
tuting the jury is so reduced that, — 

(a) when the jury originally consisted of nine persons, it 

falls below seven, or 

(^) when the jury originally consisted of seven persons, it 
falls below five, 

the jury shall be discharged and a new jury chosen, and in each 
oi such cases, the trial shall commence anew. 


SYNOPSIS 


1. Corresponding sections in former Codes. 

2. Legislative Changes. 

3. Effect of Amendment. 

4. Scope. 


5. Clause (a). 

6. Clause (c). 

7. Discharge of jury for misconduct. 


r,r,naV . Sections in former Codes.— This section corres- 


2. Legislative Changes (1955).-This section has been substituted 
lor the original section by S. 42 of Act 26 of 1955. 

Amendment. The object appears to be to obviate a 
M discharged on the ground of 

n wtvK ^ understand the language 

in which the evidence is given or the addresses by the Counsels and the 
summing up. Cl. (c) corresponds to Cl. ( 5 ) of S. 278. 


4. Scope.— Section 282 gives a discretion with the Court either to 
po *' 1 ^ or discharge a jury. The Sessions Judge has inherent power 

^ before the verdict, for misconduct or other similar 

and sufficient ground and to empanel another.se So far as the Code of 
Criminal Procedure is concerned, the power of the Court to discharge a 
jury IS confined to Ss. 282 and 283 thereof. The Court has nevertheless, 
an inherent power to discharge a jury which is not confined to cases of 
misconduct as such, but plainly extends to a case where the Judge finds 
reasons for doubting the impartiality.®’ 


95. Manmolho Nath Milter, (1926) 31 

CWN 144: 99JG 349 : AIR (1927) 
G 199 

96. Rahim Sheikh, (1923 April) 50 G 872 : 
37 CLJ 595 followed io Rebatimohan 


Chakravariy, (1928) 32 GWN 945. 

97. Alfred D’ Cruz, 54 CWN 321 : A 
1950 317. where Bindashi, A 1936 
Oudb 266 referred to. 
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* w- 1— Clause fa).— Contemplates temporary absence of a 

juror for short illne^ or from any sufficient cause. If a juror is taken ill, 

taken out of the jury box and accompanied by doctors and rejoins the jurv 

and the prisoner is convicted, held that there had not been a mistrial. 

Clause (a) does not apply to a case where a juror has been discharged on 
the ground of misconduct.^® ^ 


6. Clause (c). —On a trial by a jury, after two witnesses had been 
examined, one of the jurors was discovered to be deaf and was discharged 

and another juror sworn in his place. The trial, however, was not com- 
menced afresh, but the evidence given by the two witnesses was read over 
to and admitted by them. Held that this procedure was inadmissible and the 
trial so held invalid. ^ Inability of the jurors to understand Hindi when 

the evidence, address and summing up is m Hindi will not invalidate the 

tnal.^* 


Where it was discovered that one of the jurors empanelled in a dacoity 
case was deaf and partly blind, a retrial was directed.^ Inability of one of 
the jurors to understand English in which the evidence recorded and address 
made renders the conviction following on such a trial illegal.® 

7. Discharge of jury for misconduct.— The Code has not specifi- 
cally conferred any right on the ground of misconduct but every judge has 
an inherent power to discharge a jury when he is satisfied that reasonable 
grounds exist to discharge a jury.^ The Sessions Judge has an inherent 
power to discharge the jury and his decision is not open to review.^ 

^ 283. Discharge of jury in case of sickness of 
prisoner.— The Judge may also discharge the jury whenever 
the prisoner becomes incapable of remaining at the bar. 

SYNOPSIS 

1. Coircsponding sections in former Codes. 2. Defence witnesses not attending. 

1. Corresponding sections in former Codes. — This section corres- 
ponds to S. 99 of Act X of 1875 and is the same as that of the Code of 
1882. 

2. Defence witnesses not attending. — When in a Sessions trial, 
a witness summoned for the defence does not attend, and a postponement is 
consequently asked for by the defence, the Sessions Judge is not autho- 
rised to discharge the Jury on that account in the middle of a trial. 

D. — Choosing assessors 

284. Rep. by the Code of Criminal Procedure Amendment Act, 
1955 [26 of 1955), S. 43. 


98. Pramatha v. Basanla, 11 Cr LJ 402. 

99. Bjmkesh Sanyal, A 1959 Ass 238: 
1959 Gr LJ 1418. 

1. Narain, (1914; 36 A 481 : 12 ALJ 
802 : 15 Gr LJ 538 ; 24 IG 946. 

la. Ram Babu, A 1938 P 60: 39 Gr LJ 
302. 

2. Virasami, (1896) 19 M 375. 

3. Rash Behari, 60 lA 354 ; A 1933 PC 
208. 

4. Alfred D' Cruz, A 1950 G 3\7 : Bipal 


Cope, 16 P 8 ; A 1937 P 369 ; 38 Cr 
LJ 777; PCagen Kundn, 61 G 498: 
Rahim Sheikh, 50 G 872 ; A 1923 G 
724. 

5. Sovarani Ghose, A 1960 ; Abdul 

Rashid, 53 OWN (1 D R) 53, 33 
GWN 425 ; Bymkesh Sanyal, A 1959 
Ass 238. 

5». In re Puttaswamy, (1902) 4 Bom LR 
939. 
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284A Rep. by the Criminal Law [Removal of Racial Dierrimi 
nations) Act, 1949 [17 of 1949), S. 3 . neaciai uiscnmi- 

^ ^h«n. assessor is unable to attend.) Reb bv the 

Code of Criminal Procedure [Amendment) Act, 1955 [26 of 1955), S. 43. 

[L)D. — Joint Trials] 

285 A. Rep. by the Criminal Law (Removal of Racial Dirrrimi 
nations) Act, 1949 [17 of 1949), S. 3 ^ tiacial Uiscnmi 


E. 


Trial to close of cases for prosecution and defence 


286 Opening case for prosecution— (1 ) In a case 
triable by jury, when the jurors have been chosen or in any 

Scutorshal'rSnen V k' pro^- 

Gode or nfblr^r .reading from the Indian Penal 

statinfr short! h t, escription of the offence charged, and 
fhe ac^cS ^ ^ the® guilt of 

then^eT.mir*l!”“ witnesses.-(2) The prosecutor shall 
tnen examine his witnesses. ^ 


SYNOPSIS 


1. Legislative Changes. 

2. Effect of Amendment. 

3. The Prosecutor shall open his case. 

4. Duty of the prosecution in calling 
material witnesses. 


5, Duty of the Public Prosecutor. 

6, Tender of witnesses for cross-examina- 
tion by accused. 

7, Cross-examination must follow exa- 
mination. 


triable b v i wl7n (1955).-Irt Sub-sec. (1). the words ‘in a case 
1 th henthejurors have been chosen or, in any other case, 

of Act 26 of I hj“r **re case’ have been substituted by S. 4+ 

ch^en’^ 'he jurors or assessors have been 


or-,,L« the abolition of trial with the aid 

tial amendmem ^ the language of Sub-sec. (I) is a mere consequen- 

inir must not be regarded as in any way supersed- 

ing the clear directions contained in this section.® 


n 1 shall open his case.— A full bench of the 

a cu a^ igh Court held^ that so far as criminal cases are concerned 
ne opening lor the prosecution might always be confined to matters which 

are nec^sary to enable the jury to follow the evidence when it is brought 

Delore them. This is not the stage of a case where a doubtful question of 


6. .SwA:A»d, (1922) 20 ALJ 669. 
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admissibility should be either raised or decided.«a ftr also the case of Adam 

naji Jama. In opening the case the prosecutor has to state by what 
evidence he expects to prove the guilt of the accused.® 

4. Duty of the prosecution in calling material witnesses. — The 

bupreme Court has held that the Court cannot normally compel the prose- 
cution to examine a witness which it does not choose to and the duty of a 
prosecutor extends only to examine such of the witnesses as are necessary 
tor the purpose of unfolding the prosecution story in its essentials, the 
delence is entitled to comment upon it and to ask the jury to draw an 
adverse inference in respect of the portion of the case to which the evidence 
ot the witness related.® The Privy Council in Malek Khan's case*® held ; ‘Tt 
IS DO doubt ver>Mmportant that, as a general rule, all Crown witnesses should 
be called to testify at the hearing of a prosecution but important as it is, 
there is no obligation compelling Counsel for the prosecution to call all 
witnesses who speak to facts which the Crown desires to prove.” The 

prosecution is not bound to call a witness, who it believes, is not eolns to 
speak the truth. ^ ® 

The Supreme Court in Habeeb Mohamed v. The State of Hyderabad,'^' held 
that when a material witness is not called by the prosecution not only does 
an adverse inference arise against the prosecution from his non-production 
but the circumstance of his being withheld from the Court casts a serious 
reflection on the fairness of the trial. Non-examination of material witnesses 
like the investigating officer and the failure to explain it are serious omissions 
which can not but throw suspicion on the whole prosecution case,*® but 
non-examination of prosecution witnesses mentioned in first information 
report or delay in examination of witnesses before police do not affect credi- 
bility of prosecution’s story.** No adverse inference can be drawn from the 
non-production of a witness, who is a suborned witness and who is not a 

witness essential to the unfolding of the narrative on which the prosecution 
is based.*® 


See Commentary on S. 208 Supra. 

5. Duty of the Public Prosecutor. — It is the duty of the prosecutor 
to represent not the police but the Crown and to place before the Court all 
materials irrespective of the questions as to whether they help the accused 
or go against them.*® In a case where death is due to injuries or wounds 
caused by a lethal weapon it is always the duty of the prosecution to prove 
by expert evidence that it was likely or at least possible for the injuria to 


6a. Per Rankin, C J., in Padam Prasad, 
33 OWN 1121 (FB) : A 1929 G 617. 

7. A 1948 PC 63; 49 Cr LJ 440; (case 
from Somaliland Ordinance, S. 226 
(1) of which corresponds to S. 286). 

8. Mt. Niamat, A 1936 L 533 (SB) ; 37 
Cr LJ 742, 

9. Sardul Singh V. Slate of Bombay, A 1957 
SG 747: 1957 Cr LJ 1325 ; Slephen 
Seneveratul, A 1936 PG 289. 

10. 50 GWN 145 : A 1946 PC 16. 

1 1. Kasamali Mirzalli, A 1942 B 71 ; Aftab 
Ahmed Khan v. State of Hyderabad, A 
1954 SC ^Z^\Govinda Reddy, A 1958 
Mys 150. 

12. Habeeb Md. v. State of Hyderabad, A 
1954 SG 51 distinguished in RangO’ 
noth Raoji, A 1958 B 390 : 1958 Cr 
LJ 1300. 


13. Niru Bhagat, A 1922 P 582. 

14. A 1953 A 502. 

15. Bakshish Singh v. State of Punjab, A 
1957 SG 904. 

16. Ranganath A 1958 B 390, Kunja 
Subudhi, 8 P 279 : A 1929 P 275 ; ^^agen• 
dr a Nath Sen Gupta, 19 GWN 923 ; 
Ramranjan, 42 G 422 (428) ; Major 
Wanchoppa, 61 G 168 ; 38 GWN 187 : 
A 1933 G 800; Amalesh Chandra, A 
1952 C 481 : 1952 Cr LJ 1013; 
Karuppa Thevor, A 1942 OO 227 ; Kan- 
dasani Solagar, A 1942 M 213; Daljit 
Singh, A 1937 N 274; Kasam Alt Mirzalli, 
A 1942 B 71 (FB) ; Baldeo Paswan, A 
1951 P 470 ; Hari Gope, A 1947 P 354 ; 
Gayadin, A 1942 Oudb 45 ; Sarfaraz AH, 
A 1941 Oudh 599. 
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ha.\e been caused with the weapon with which and the manner in which 
they are alleged to have been caused.^’ But the prosecution is not expected 
to produce evidence which will demolish its cased® 

Tender of witnesses for cross-examination by accused. — 

Witnesses summoned on behalf of the prosecution and not called, ought 
to be placed in the box for cross-examination, in order that the defence may 
have the opportunity of exercising this right and if such a witness is called 
and examined by the C.ourt under S. 165 of the Evidence Act, the prisoner 
should be allowed to cross-examined^ There is nothing in S. 165 of the 
Evidence Act deferring or disqualifying a party to a proceeding from cross- 

examining any witness summoned by the Court. It is open to the Public 
Prosecutor to decline to examine at the Sessions trial a witness when he had 
examined before the Committing Alagistrate but whose cross-examination 
by the defence was reserved. It is however his duty to lender the witness 
for cross-examination and if he declines, the Court of Sessions ought to call 
the witness for cross-examination. 

Section 288 does not dispense with the examination of the witness as 
directed by S. 286. Merely “tendering a witness for cross-examination” 
IS not a practice which should be encouraged specially in murder cases. ^ 
The practice is irregular and inconsistent with S. 138 Evidence Act.^^ 

7. Cross-examination must follow examination. — When the Judge 
at a Sessions trial ordered all the witnesses for the prosecution to be examin- 
ed one day but permitted their cross examination to be recorded to a sub- 
sequent date, held the procedure was irregular. 

When at the Sessions trial the defence Counsel applied after the 
examination-in-chief of the first prosecution witness for postponement of 
the cross-examination of the witnesses till the next day, on the ground of 
unpreparedness but did not apply for an adjournment of the trial, held the 
application was a reasonable one which should hav'e been allowed although 
the accused could not claim it as a matter of right. 

287. Examination of accused before IVlagistrate to 
be evidence. -The examination of the accused if any recorded 
by or before the committing Magistrate shall be tendered by the 
prosecutor and read as evidence. 


SYNOPSIS 


1. Corresponding sections in former 
Codes. 

2. Legislative Changrs. 

3. Analogous Law. 

4. ‘The examination of the accused. 

— Statement of the accused must be 
taken as a whole. 

5. Duly recorded. 


6. Confession. 

— Unsigned confession inadmissible. 

7. By or before the Committing Magis 
tratc. 

8. Shall be tendered by the prosecutor. 

9. Read as evidence. 

10. Magistrate’s attestation. 


17. Mohinder Singh, A 1953 SC 415. 

18. In re Vengala Reddy, A 1956 A P 26 : 
Kasamali, Mirzalli, A 1942 B 71. B. 
Alani Sani, A 1954 Mys 81 ; Bhubon, 
37 CWN 1098. contra Kunj Subuddhi, 
P 279 ; Hari Cope, A 1947 P 354. 

19. Grish Chandra Talukdar, (1879) 5 C 

614 : per Kemp J. in Ishan Dutt, 
(1871) 15 \VR (Cr) 34. Contra 

Radhanath Dhara, 58 CVV'N 243 : A 
1953 C 602; A 1945 PC 42, Mazaha- 


rul Haque, A 1958 P 422. 

20. Gopal Lai Seal, (1897) 24 G 288. 

21. Aiavsang Bhaian^ (1909) 11 Bom LR 
1162 : 10 Gr LJ 538 : 4 IG 273. 

22. (1885) 9 M 83. 

23 Veera Kereyan, 53 M 69 : A 1929 M 
906. 

24. Sadappa, A 1942 B 37. 

25. Gothuri Venkatappa, (1890) Weir II, 38. 

26. Sadasio Singh, (1913) 41 C 299. 



S. 287, Note 4J 


EXAMINATION OF ACCUSED 


975 


1. Corresponding sections in former Codes. — This section corres- 
ponds to S. 366 of the Code of 1861, S. 248 of the Code of 1872, S. 60 of Act 
X of 1875 and is the same as that of the Code of 1882. 

This section deals with the procedure that the examination of the 
accused before the Magistrate shall be tendered by the prosecutor and read 
as evidence. 

2. Legislative Changes (^1955). — The words “if any” after the 
words “the Examination of the accused” were substituted for ‘duly’ by 
S. 45 of Act 26 of 1955. 

3. Analogous law, — See notes under S. 342 for ‘examination of 
accused,’ S. 364 for the record of such examination, S. 164 for the record 
of statements and confessions, S. 271 for the record of the plea of the accused 
and S. 533 for non-compliance with provisions of S, 164 or 364. 

4. The examination of the accused duly recorded. — When the 
examination of the prisoner by a Magistrate has not been recorded in full 
so as to include the questions as required by Ss. 2 and 5, Cr. P. Code it cannot 
be given in evidence at the trial before the Court of Sessions and S. 366 
without further proof. In view of the amendment which is consequential 
to the insertion in S. 207-A (7) of the words ’such examination if any’ and 

S. 210 and the language in S. 207-.A (6) “and has, if necessary examined 
the accused”, the Magistrate can omit to examine the accused if he feels 
that there are no circumstances for the accused to explain. 

Presumption under S. 114, 111 (g). Evidence Act should be drawn from 
the omission to examine witnesses who were examined in the Committal 
Court and who had not been treated a hostile by the prosecution when 
there is no satisfactory c.xplanation for the omission.^’ For further comment- 
ary see notes under S. 256. Tlie object of the statement recorded under 
S. 209 is to enable the accused to explain the circumstances appearing in 
evidence against him. The object is not to record a confession. If in the 
course of this explanation he confesses his guilt, such confession can be 
brought on the record under S. 28/.^'* A statement made by an accused 
where the order of commitment is passed after perusing the police statements 
under S. 207-A, cannot be admitted as evidence under S. 287.’^'* In view 
of the amendment by Act 26 of 1955 the Committing Magistrate is not 
obliged to examine accused in cases whether instituted upon police report 
or on a petition of complaint as S. 207-A (6) as S. 210 will show but if the 
statement of the accused has been duly recorded, it cannot be brushed 
aside.^^** 

Statement of accused recorded by one Magistrate — case com- 
mitted by successor. — Where the Magistrate who had recorded the state- 
ment of the accused at the inquiry was succeeded by another Magistrat(? 
who committed the case for trial, held that in view of S. 350 the statement 
was rightly admitted in evidence under S. 287.^^ 


26a. Peiumber Dhobee, (1870) 14 WR (Cr 
10) ; Kal'y, 2 Bom HGR 395. 

26b. Ramdas, A 1955 A 616. 

27. In re Rant Chandran, A 1957 M 505 ; 
Maser Bhagat, A 1922 P 582 ; Dhirendra 
Nath, A 1952 G 621 : 1952 GrLJ 
1427 ; Jadaja Danubha. A 1952 Sau 3 ; 
Raban Lalu Sheikh, A 1938 S 97 ; 39 
CrLJ618, 


28. Ml. Ktkhinia, A 1957 MB 75:1957 
Gr LJ 201. 

29. RamPyaree,h\*^S\ Guj 193 (195) (FB); 
A'lMuiAaj, 1961 (2) Gr LJ 763, where 
Ramdas, A 1960 B 124 ; 1960 Cr LJ 
327 dissented from, Anadi Betankar, A 
1958 Or 241 : 195^ GrLJ 1334. 

29a. Mt. Khimia, A 1957 MB 75. 

30. Ghulam Jannat, (1925) 7 L 70. 
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• v. the accused must be taken as a whole — The examina- 

tion of the accused including every question put to him and every answer 

31 recorded in full and shall be shewn or read to 


No distinction can be drawn between a statement made by the accused 

made by him as regards the point that the state- 
merit should be admitted and considered in its entirety.^^ 

See notes on Ss. 342 and 364 infra. 

recorded. In a case where, asked by the Committing 
Magistrate if he wished to make a statement, the accused ' said that he did 

T* iT ij m he made a statement to the Superintendent 

ol the Jail, held that this statement under the circumstances was admissible 
under this section.^^ 

6. Confession.— notes under S. 164 supra and the next section. 
Unsiped confession inadmissible.— The confession of an accused 

person, taken by a Magistrate having no jurisdiction to commit or try him, 

IS pperfect, if not signed by the accused person or attested by his mark, 
and IS inadmissible in evidence.^^ 

committing Magistrate — The phrase ‘com- 
mi mg Magistrate in Ss. 287 and 288 is merely a compendious way of 
re erring to the Magistrate or Magistrates who held the preliminary enquiry 

on which the commitment was made.^s Section 288 as amended, however 
does not contain this expression. 

A quaere was raised in the case of Fakirappa Appa^^ whether the state- 

ment made by an accused before the committing Magistrate is governed by 

o. 2o7 or by S. 24 of the Evidence Act. 

8. Shall be tendered by the prosecutor — It is not in the discretion 
ol the Counsel for the prosecution to determine whether to put in the 
examination of the accused or not.^^ it is not optional with the prosecution 
to put in the record of confessional statements of persons whom the Judge 
treated as accused.^® 


9. Read as evidence. —Section 287 allows a previous statement of 
the accused to be read as part of the prosecution case only so far as such 
statpent refers to the offence for which the accused is being tried and not 
60 far as it relates to a previous conviction. The latter portion cannot be 
read out to the Jury or A^essors under S, 310 until they have given their 
verdict. ^ If the examination of an accused person taken before the 
Magistrate is afterwards read in evidence at the trial before the Sessions 
Court the whole of it should be read out.*® 


10. Magistrate’s attestation. — It is not necessary for a Sessions Judge 
to read out to the prisoners confessions made by them before a Magistrate 


31. mruni, (1867) 7 WR (Cr) 49. 

32. Supdt. and Remembrancer of Legal Affairs 
V. Lalit Mohan Sinha Roy, (1921) 25 
CWN 778. 

33. Chidambaram PiUai, (1908) 32 M 3 

34. (15). 

35. Bai Ratan, (1873) 10 Bom HGR 166. 
Sessions Judge of Mangalore v. Malinga, 
(19C7J 31 M 40: 7 CrLJ29. 


36. (1915) 40 B 220 : 17 Bom LR 1059 : 
1 7 Cr LJ 33, 

37. Sheik Mehar Chand, (1870) 13 WR 
(Cr) 63. 

38. Rama Tevan, (1892) 15 M 352. 

39. Teka Ahir, 5 Pat LJ 706 ; 22 Cr LJ 
219 : 60 IC 331. 

40. Proceedings llthNovr. 1869,5 MH 
CR App W. 
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and ask them if they have any objection to the reception of these 
confessions. The examination of prisoners before a Magistrate is to be 
received in evidence, and the attestation of the Magistrate \s prima facie 
proof of the circumstances.*^ 

288. Evidence given at preliminary inquiry admissi- 
ble. — The evidence of a witness duly recorded in the presence of 
the accused under Chapter XVHI may, in the discretion of the 
presiding Judge, if such witness is produced and examined, be 
treated as evidence in the case for all purposes subject to the 
provisions of the Indian Evidence Act, 1872. 

SYNOPSIS 

1. Corresponding sections in former 10. 

Codes. 

2. Legislative Changes. 

3. Report of the Select Committee. 11. 

4. Effect of the Amendment. 

5. OWeet of the amendment. 12. 

— Object. 

6. Scope. 

7. Duly recorded in the presence of the 13. 
accused under Chapter XVIII. 

— -Deposition not admissible in the 14. 
absence of the accused. 

8. Admissibility of Approver’s evidence 

recorded in preliminary inquiry. 15. 

9. Statement if retracted whether evi- 
dence. 

1. Corresponding sections in former Codes. — This section corre- 
sponds to S. 249 of the Code of 1872, S. 75 of Act X of 1875. The section 
in the Code of 1898 was similarly worded as in the Code of 1882. 

2. Legislative Changes. — The words “c/i//)' recorded in the presence of the 
accused under Chapter XVllV were substituted for the words “duly taken in the 
presence of the committing Magistrate” and the words ^for all purposes subject 
to the provisions of the Indian Evidence Act, 1872” for “be treated as evidence in 
the case” by S. 78 of Act XVIII of 1923. 

3. Report of the Select Committee. — “VVe think the amendments 
proposed in S. 288 effect a considerable improvement but we would lay down 
that the evidence of a witness before the Committing Magistrate can only be 
treated as evidence for all purposes subject to the provisions of the Indian 
Evidence Act. We considered the suggestion that the power contained by 
this section should be exercisable by Appellate and Revisional Courts when 
the Lower Court had refrained from exercising it, but on the whole we are of 
opinion that no provision should be made in this respect.” 

4. Effect of the Amendment. — The addition of the words “subject 
to the Indian Evidence Act, 1872” by the Criminal Procedure Amendment 
Act, 1923 to S. 288 of the Code of 1898. does not mean that evidence duly 
taken before a committing Magistrate can only be utilised at a trial in cases 
where the Evidence Act specifically authorises its use. The amendment 
really means that evidence duly taken before the committing Magistrate can 
be used for all purposes in a trial Court so long as the evidence is evidence 
within the meaning of the Evidence Act, that is to say, depositions recorded 


Statements to Police and committing 
Magistrate — Retraction— if evidence 
under this section, 

Conviction upon such statement if 
retracted whether right. 

May, in the discretion of the presid- 
ing Judge, be treated as evidence in 
the case. 

If such witness is produced and exam- 
ined. 

Deposition of witness can be put on 
record of Sessions Court only when 
his attention has been drawn to it. 
Evidence for all purposes, the Indian 
Evidence Act, 1872. 


41, Misitr Sheikh, (1870) 14 WR (Cr) 9. 
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by the Committing Magistrate can be utilised in a trial Court under S. 288, 
only ir the matter contained therein is, according to the rules of evidence laid 
down in the Evidence Act, of evidential value.'** 

Under tlie old Code there wassomeconflict of opinion. In the earlier cases 
namely Dhan and A'irmal Das's^'^^ it was suggested that such statements 

could not be used as substantive evidence. But in the case of Dwarka Kurmi^'^ 
it was held that stateuieius made before a committing Magistrate could be 
admitted as evidence. 1 he section has been amended since then. 

5. Object of the amendment. — Under S. 288 as amended statements 
made before a Committing Magistrate, when admissible under the Indian 
Evidence Act, can be admitted ^"for all purposes'" and not only for the purpose of 
corroboration or contradiction. The use of the e.xprcssion '‘for all purposes” 
was clearly intended to set at rest the previous conllict. The words “subject to 
the provisions of the Indian Evidence Act, 1872” mean nothing more than 
that such statements which would be cither irrelevant or inadmissible under 
that Act."**^ Arjun Megha's case^' was referred to in the case oi BehariA^ 

Object. — The object of the section is to confer a power on the Judge to 
treat the evidence given by a witness as substantive evidence, if he is satisfied 
that the evidence given before the Magistrate is true and that given before 
him is not true.'*'* The object of the section is to reduce the danger of witnes- 
ses being tampered with between the commitment and trial. 

6. Scope. — A statement by a witness regarded by a iVlagistrate under 
S. 164 is admissible in evidence to corroborate the statement made by that 
witness before the committing Magistrate and from which statement he resiles 
in the Sessions Court.'*® 

Section 288 has no application to the evidence of a witness not produced 
and examined in a Court of Sessions.®® 

Section 288 no doubt confers powers on the Sessions Judge to treat the 
evidence of a prosecution witness taken before the Committing Magistrate as 
substantive evidence in the trial before him. It is wrong to apply S. 288 
merely because the prosecution requires it. Before the evidence of the Com- 
mitting Court is brought on record, the prosecution or defence must be given 
notice for an opportunity to test the evidence by further cross-examination. 
When depositions are sought to be admitted under S. 288, S. M5 of the 
Evidence Act, governs the situation and they cannot be admitted unless con- 
tradictory portions are put to the witness by the opposite party or by the 
Judge.®' Having admitted the statement of a witness made before the Com- 
mitting Magistrate under S. 288, the Sessions Judge is not justified in discard- 


42. Jehal Teli, {1924> 3 P 781 approving 
of AmanuUah, (1874) 21 WR (Cr) 49 ; 
Abdul Gant Bhunya^ (1925) 42 CIJ 
205. 

43. (1885) 7 A 862. 

44. (1906) 22 A 445. 

45. (1906) 28 A 683. 

46. Behari, (1926) 25 ALJ 126. 

47. (1874) 11 Bom HCR Gr 281. 

48. In re Gourbanonokanda Chinnabba, A 1958 
AP 443 : 1958 Gr LJ 850. 

48a. Piara Singh, A I' 63 A 19 : 1963 (1) 
Cr LJ 30. 


49. 


50. 

51. 


Velliah Koru, (1922) 45 M 766: 43 
MLJ 222 : (1922) MVVN 506 * 24 
CrLJ417;72 IG 529: AIR (1923) 

M 20. ^ 

Ajodhi, (1919) 16 NLR 30: 21 Cr 

LJ 486 : 56 IG 582. 

Slate V. Holey Khan, 1960 Gr LJ • 

A 1960 A 521 where Tara Stngfty 

1951 SC 441 : 52 Cr 
Bhagwan Singh v. State of 

1952 S C 244 : 1952 Cr LJ 

Gurwar Mkunda Chinnabba, A 1^30 
AP 443 (445). 
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a true and correct statement.^^ ^ 

decisfo^54^'''‘H ^ lucidates and clarifies their earlier 

whirl, and pointed out the distinction between the different ways in 

be sifted and examined and held thai the 
madl h corroborated by an earlier statement 

^dlnr^ committing Magistrate in which case the 

put in under S. 288 would be treated as substantive evidence. 


XVIIT recorded in the presence of the accused under Chapter 

f .7^^ " substituted in place of “duly recorded in 

rernri !t L of the Committing Alagistrate” so as to cover the case of evidence 
^corded by a Magistrate other than a committing Magistrate under S. 219. 

uH intended to cover cases where evidence may be recorded 

under Magistrate but not for the purpose of commitment as 


The Patna High Court held in Gansa Oraon^^^ and the Bombav High 
^ourt in Maruli Jo/i^sb a deposition recorded b\- the committing Magis- 
trate and admitted m evidence at the subsequent trial in the Sessions Court 

substantive evidence in the case, and distinguished Mahant 


Even before amendment the Madras High Court held the same view.^'*''^ 

Deposition not admissible in the absence of the accused. — Previous 
s atements if they have been made in the absence of the accused cannot be 
treated as independent evidence. S. 288 will not avaih^o'^ 

Where such evidence was taken without cross-examination /reWithad 
not been 'duly taken” in the presence of the accused and as such it was not 
proper evidence.®’ 


^ 8. Admissibility of Approver’s evidence recorded in preliminary 

inquiry. — The statement of an accomplice before the committing Magistrate 
t lough retracted in the Sessions Court, can be treated as substantive evidence 
on the same footing as any other evidence on the record.®® Field, J., 
observed in Joyadee Pramanik,^^ that there is a grave doubt whether’ the 
deposition of an approver taken before the committing Magistrate, may be 
used as evidence against his accomplices on their trial before the Sessions 
Court, the conditional pardon having been withdrawn. 


9. Statement if retracted whether evidence. — A conviction based 


52. Gopi, A 1955 ALJ 201 ; Salar Saheb, 
1955 Andh LT (Cr) 253 ; Ghasi Ram, 
A 1952 Bhopal 25. In re Afaruga 
Goundan, A 1949 Nf 628. In re Chinna 
Pnpia, A 1940 M 136 ; Gopal Khaitan, 
A 1949 G 597; Amalesh Chandra, A 1952 
C 481 \ In re Baluga, A 1960 AP 315 : 
1960 Cr LJ 788. 

53. Bhagwan Singh v. State of Punjab, 1 952 
SCR 812 : A 1952 SC 214. 

54. Tara Singh, 1951 SCI 518 ; A 1951 
SC 441. 

55. Abdul Gani Bhuya, (1925) 53 C 181 
(186) : 42 CLJ 205. 

55a. (1923 March) 2 P 517 : 24 Cr LJ 641 : 
air (1923) P 550, following Dwarka 
fCurmi, (1899) 28 A 683 ; Dorasuami 

^ (1901) 24 M 414. 

55b. (1921) 46 B 97 : 23 Bom LR 820 : 22 


Cr LJ 636. 

56. (1922) 3 L 144: 4 LLJ 91 : 23 Cr 
LJ 513 : AIR (1^22) L 1. 

56a. Bachala Pada Somadu v. Nethipudi Appi- 
(1923 August) 47 M 232 ; 45 
MLJ 602 : 33 MLT 159 : AIR (1924) 
M 379. 

5Q,h. Alitnuddin, (1895) 23 C 361 ; Gulabu, 
35 A 260 : 11 ALJ 286 : 19 IC 307. 

57. Sagal Samba Sajao, (1893) 21 C 642. 

58. Pi//iAu. (1924) 16 Cr LJ 223, following 
Dwarka Kurmi, 28 A 683 : 3 ALJ 852 ; 
Bhikari Pati, A 1930 P 515 : 32 Cr L J 
66 ; Bholanath, A 1939 A 507 : 40 Cr 
LJ 856. 

59. (1880J 7 CLR 66; see Nanha Molla, 
(1083) 13 CLR 326. Bhagaralhar, 
In re. A 1946 M 271 : 47 Cr LJ 785 
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solely on the evidence given by the witnesses before the committing Magistrate 
and letracted by tliem at the trial is unsustainable.®® 

10. Statements to Police and committing Magistrate — Retrac* 
tioD if evidence under this section. — Statements of witnesses, made to 
the police and the committing Magistrate, if retracted, are evidence in the 
case, substantive evidence of the facts deposed to but there should be some 
reason why it should be preferred, under this section, if the Court is con- 
vinced that the statements made in it are truc*®^ 

It is open to the Sessions Judge to hold that the statement of the 

approver before the Magistrate was a correct statement and that it should be 
relied upon.®® 


^ Conviction upon such statement if retracted whether right. — 

According to the rulings of this Court a retracted confession must be 
supported by independent reliable evidence corroborating it in material par- 
ticulars,®^ but we do not think deposition read under S. 288 and retracted at 
the trial are by themselves material corroboration”.®® 

\\ here the Sessions Judge used as evidence under this section the state- 
ment which a witness made before the committing Magistrate but which he 
lepudiated at the Sessions and attributed to improper influence in the course 
ot the investigation, held the Sessions Judge did not exercise proper discretion 
in allowing the former statement to be treated as evidence.®® 

discretion of the presiding Judge, be treated as 
evidence in the case’. — I'he language in the section is ‘may, in the discre- 
tion and not ‘shall’. Hence it follows that it is not imperative that such 
evidence shall be treated as evidence. Under the section as it stood before 
the 1923 amendment it was well settled that it was a matter for the discretion 
of the Judge whether he thinks tliat such evidence should be used in the 
interests of justice.®’ A Sessions Judge should act with great caution in 
exercising the discretion.®® 

The 1923 amendment adds “for all purposes subject to the provision of 
the Indian Evidence Act”. Sessions Judge is therefore justified in his discre- 
tion in using such statement.®® 

No appeal lies against the exercise of this discretion.’® 

To admit under S. 288 the evidence given before the committing Magis- 
trate, the Sessions Judge must be satisfied, on judicial grounds, that the prior 
statement was true and that the evidence given before him was false. 


60. Jerehi, 21 A 111 and Dwarka Kurmi, 28 
A 683 : 3 ALJ 852 followed in Sher 
Z)i7, (1918) 17 PR (Cr)l919: 20 Gr 
LJ 792 J 53 IC 696. Bhagaratha, In re 
A 1946 M 271 : 47 Cr LJ 785. 

61. Marumti Jolt, 46 B 97 ; 23 Bom LR 
820 : 22 Cr LJ 636 ; Pirthi, 37 PR 
1917 (Gr): 18 Cr LJ 703:40 IG 
703. 

62. Bhagavatha, In re, A 1946 M 271 : 47 
Cr LJ 785. 

63. Bholanath, A 1939 A 567 : 40 Cr LJ 

856. 

64. Rangi, (1886) 10 M 295 ; see Bhawani 
(1878) 1-A 664 ; NgaPoKauk, (1926) 
4 R 45. 

65. • Bharamappa, (1888) 12 M 123 see also 

Amanulla,2\ \VR (Cr) 49: 12 BLR 
App. 15 (very important judgment) 


69. 


followed in Jadao Das, 27 C 295 : 4 
CWN 129. 

Bhut Xath Chose, {\9Q2) 1 GVVN 345. 
Gansaoraon, (1923 March) 2P517: 
PLT 462: 24 Cr LJ 641: 73 IL 

561 : AIR (1923) P 550. 

Bajrangi Ball, {1899) 4 GWX 49 (55) . 
Ajit Kumar Chose, A 1945 C 1591. 46 
Cr LJ 692 relied on in Gapal Khattan, 
A 1949 G 597 : 51 Gr LJ 136. 

Basappa, (1924) 27 Bom LR 113 (Ho, 

i^9). 

Arjun Megha and Adana Jusa, (lo^ ) 
11 Bom HCR 281. 

Bachala Peda Somadu v. Ntdtipi^i Appx- 

gadu, (1923 August) 47 

MLJ 602 : 33 MLT 159 : AIR (1924) 

M 379. 
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For using the previous statement under S. 145, Evidence Act, the 
evidence before the Committing Magistrate duly recorded must be for- 
mally proved and marked but if such prior statement has to be used as 
substantive evidence the procedure laid down by S. 288 has to be strictly 
complied with.’- This section empowers a Sessions Judge to use as substan- 
tive evidence the evidence given by a witness in the Committing Magistrate’s 
Court if true. He cannot do so unless the present evidence is contradicted.’^ 

13. If such witness is produced and examined.— This section does 
not provide that the Judge may treat the evidence before the Magistrate 
of all the witnesses for the prosecution as evidence, but that such evidence 
before the Magistrate may be treated as evidence in the case if the witness 
is examined ; that is examined as a witness, not if he is cross-examined or 
tendered for cross-examination.’^ 

14. Deposition of witness can be put on record of Sessions Court 
only when his attention has been drawn to it. — In a trial before a Court 
of Session, Counsel for the prisoner is not entitled to refer to the deposi- 
tion given before the Committing Magistrate for the purpose of contradict- 
ing the witnesses before the Sessions Court, without drawing attention to 
the alleged contradiction in their previous depositions and giving them an 
opportunity of explaining the same.’® 

A Judge should compare the statements recorded by the Magistrates at 
the preliminary investigation, with the evidence of the same witnesses at the 
Sessions.’® 

I 

Where a prosecution witness has been tampered with by the defence 
and that accounts for his change of frame and the denial of even obvious 
facts, the presiding Judge is justified in bringing on record the witness’s 
statement in the Committing Court.” 

It was held in Mrmal Kumar Shinhji's case” that the evidence transferred 
in the record under S. 288 is on the same footing with all other evidence in 
the case for all purposes and as a matter of law no corroboration is necessary, 
though as a matter of caution corroboration should be sought from other 

evidence.’® 

There is no reason why S. 145 Evidence Act should be excluded when 
S. 288 states that the previous statements are to be subject to the provisions 
of the Evidence Act. The witness has to be confronted with his previous 
statement.’® It is but proper that the trial Judge should indicate that he 
was going' to treat the evidence which had been recorded in the Committing 
Magistrate’s Court as evidence at the trial in order to enable the accused 

to meet that evidence.®® 

Where a witness makes two contradictory statements one before the 
Committing Magistrate and the other before the Sessions Court, it is unsafe 


72. Thammon, A 1958 Kar 74: 1957 Cr 
LJ 729. 

73. Courankonda Chinnabba, A 1958 A P 
443 : 1958 Cr LJ 850. 

74. Subba, (1885) 9 M 83 (86) ; Rudhy, 1 
WR (Cr) 14 ; Saudagar Singh, A 1944 
L 377. 

75. ^awar Rahaman, {1902) 3\ C 142 (FB) 
over-ruling Hofon Chandra 

(1880) 6 CLR 390; Uckmi Lai, 3 
Pat LT 398 : (1922) Pat Supp. 
CWN 159: 23 Cr LJ 218: 65 IC 
1002. 

76. Bindaban Bowree, (1866) 5 WR (Cr) 


54 . 

77. K. S. Nirmal Kumar Shinhji, A 1954 
Sau 55. 

78. Paramanand, A 1940 N 349 ; Harman 
Prasad. A 1949 N 254 ; Tara Singh, A 

1951 S C 441 ; see also jaggar Singh, A 

1952 Pepsu 23. 

79. Tara Singh, {\952) SCA 458 : A 1951 
SC 441 followed in Inder Deo, A 1959 
A 238 but distinguished in Bhagwan 
Singh, {\9b2) SCA 543 : A 1952 SC 
214. 

80. Inder Deo, 1959 A 238: l959 Cr LJ 
415. 
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subsUnWe'^Senfe ’’sef c to the contrary and for its use as 

Macnstritp h;,. f ^ ^ evidence before the Committing 

fradiction^^.^^^^^^^ ^ ^ ' ’5. Evidence Act or if the con? 

Sessions Judge is vvronJ^" r^° * "'itness in the Sessions Court, the 
on this ground alone.8= ^ verdict of the Jury unreasonable 

*^",T “'* purposes the Indian Evidence Act 1872 —The 

h "1 ■ £“ £'T;,y‘Z'xvu, Sn ST .IT,,;:" r.,df t t'k,;fs 

Gani Bhuiva^^ it observed by Suhrawardy, J., in Abdul 

Evidence Acr holdu^a- H P 9 ”it to the provisions of the Indian 

i, «!. S; v'TSsTEirT'-T?" S' r •" tt.” ti 

s S' tSstt V";; "'•■ “ i'S"iT,he”cS:r:5:n 

set dLieS purposes- which must have been added with a 

me that those wn attaining a definite object. “It seems to 

^alufof that rvid^ the limitation to the 

other cases TTnrU by the cases referred to in Amanullah and 

recorded bv the Com section it must be held that the evidence 

treated as if admitted under S. 288, must be 

and on a nvr ^ Purposes even as the basis of the finding or verdict 

substantive rvidenri" . ^\her evidence before the Sessions Court or as 
Judge can be based - M the jury or judgment of the 

under S 288 wrnrf^ t held in the following cases®^ that statements 

amendment it was h^'Irf' substantive evidence. Prior to the 

ments made II H#' tL- Goundan^^ and Somadu’s case®®thatstate- 

Xch^fcan no substantive evidence, 

The use of tbe r> • treated as good law after the amendment. 

die previous 'vas clearly intended to remove 

the E Evidence °AcU872”'"^ 

ment sbnulr] r.rM ^ mean nothing more than that “such state- 

on am matters wliich would be irrelevant or inadmissible.®® 

the provisions of the Evidence Act.”— There is no 

the nrevinn-i eVit * ^^u^^uce A\ct is to be excluded when S. 288 states that 
P ements are “subject to the provisions of the Evidence Act.” 


81. 

82. 

83. 

84. 

85. 

86 . 
87. 


i953Pcpsu 66:1953 

Si h A 1^954 Pepsu 6: 1953 
Cr LJ 1870 ; Radhanalh Dhara 58 
CWN 243: 1953 Cr LJ 137? 

Ami Ranjan Dutta, A 1952 G 534 • 
1952 Cr LJ 1154. 3S4 . 

(1924) 3 P 781. 

A®*, AmaUsh 

Chandra, A 1952 A 481 ; Tikaram A 

1957 A 755 : 1957 Cr LJ 1200 ^ 

Amanullah. (1874) 21 \VR (Cr) 49 

followed in Jadav Das, 0899) 27 P 

295 : Nirmal Das, (1900) 22 A 445 

Dwarka Kurmi, (1906) 28 A 683 • 

Dorasami Ayer, (1901) 24 M 414 


88 . 

89. 

90. 


folIo^vcd in Maruti Joti Shindo, (1921) 
46 B 97 : 23 Bom LR 820 ; see Velliah 
Kone, (1922) 45 M 766 followed in 
Mani Chand, (1924) 5 L 324 ; C?flnra<i- 
roo/i, (1923 March) 2 P 517; Abdul 
Gani Bhuira, 53 C 181 ; Fakira, 648 A, 
148: 1 CWN 741 : A 1937 PC 119; 
Amalesh, A 1952 G 481. 

42 MLJ 278 : (1921) 

23 Cr LJ 262. 

(1923 August) 47 M 232 ; 45 MLJ 
602 : AIR (1924) M 379. 

Behari. (1926) 25 ALJ 126. Rano, h 
1944 S 178 : 46 Cr LJ 348 ; Tapz, A 
1930 C 228 ; Sham Bahara, A 1953 N 
308 ; Zita^ A 1954 E P 182. 


MWN 872 
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If the prosecution wishes to use the previous testimony to the contrary as 
substantive evidence then it must confront the witness with those parts of 
It which are to be used for contradicting ^ 

When the deposition of a witness before the Committing Mamstrate is 
admitted. It IS wrong to say that it can only be used for the purpose of 
cross-examtnatton under S. 145, Evidence Act, it is to be treated as evidence 
tor aJl purposes 'subject to the provisions of the Evidence Act ’.®2 

The deposition under S. 288 is to be treated as evidence for all purposes 

and u IS therefore also evidence which can be corroborated under S 157 
Evidence Act.®^ 


Corroboration is not always necessary as a matter of law. 

It was held iii95 that the prosecution or defence must be given notice 
lor an opportunity to test the evidence put in under S. 288 bv further cross 
examination.®® 

289. Procedure after examination of witnesses for pro- 
secution :—(l) When the examination of the witnesses for the 
prosecution and the examination (if any) of the accused are con- 
cluded, the accused shall be asked whether he means to adduce 
evidence. 


(2) If he says that he does not, tfie prosecutor may sum up his 
case; and, if the Court considers that there is no evidence that 
the accused committed the offence, it may tlien, in a case tried 
by the Judge himself, record a finding, or, in a case tried by a 
jury, direct the jury to return a verdict of not guilty. 

(3) If the accused, or any one of several accused, says that 
he means to adduce evidence, and the Court considers that there 
is no evidence that the accused committed tlie offence, the Court 
may then, in a case tried by the Judge himself, record a finding, 
or, in a case tried by a jury, direct the jury to return a verdict of 
not guilty. 

(4) If the accused, or any one of several accused, says that he 
means to adduce evidence, and the Court considers that there is 
evidence that he committed the offence, or if, on his saying that 
he does not mean to adduce evidence, the prosecutor sums up his 
case and the Court considers that there is evidence that the 
accused committed the offence, the Court shall call on the ac- 
cused to enter on his defence. 


91. Tara Singh, 1952 SCA 458: A 1951 
S C 441 ; Jhommen, A 1958 Kcr 74 : 
1958 GrLJ 589. 

92. Fakira, 64 lA 148 : 41 CWN 741 : A 
1937 PC 119 ; 38 CrLJ 498. 

93. Narayan, A 1959 B 552 (553) ; HoUy 
Khan, A 1960 A 521 : (I960) ALJ 
642 ; Tika Ram, A 1957 A 785 1957 
Cr LJ 1200. 


94. Banshi Nayek, A 1954 N 162 ; Dholu, A 
1956 M B 94. 

95. Banshi Nayak, A 1954 N 162 ; Dkula, 
A 1956 MB 94; Paramanandarub, A 
1940 N 340, Raja Ram, A 1935 A 691 • 
36 Cr LJ 823. 

96. Holey Khan, A 1960 A 521 : (1960) 
ALJ 642 ; In re Gurranlkandi Chinlabba 
A 1958 A P 443. 
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SYNOPSIS 


1. Corresponding sections in former Codes. 

2. Duty of prosecution to examine wit- 
nesses. 

3. Examination of the accused imperative. 
— Examination of accused. 

— Examination of accused respecting 
a letter not proved. 

— Opportunity must be given to the 
.-\ccuscd to make a Statement. 

4. Parties can cross-examine Court 
witnesses. 

5. Examination of Prosecution witnes-^es 


after close of defence case is objection- 
able. 

6. Prejudging defence witnesses. 

7. Reply by Prosecutor. 

8. Sub-section (2). 

9. Procedure wiien there is no evidence 
that the accused committed the 
offence. 

10. Misdirection. 

11. Sub-section (3). 

12. Sub-section (4) — Accused shall be asked 
whether he means to adduce evidence. 


1. Corresponding sections in former Codes. — This section corres- 
ponds to S. 372 of the Code of 1861, paragraphs 1 and 2 of S. 251 of the 
Code of 1872, S. 62 of Act X of 1875 and is tlie same as that of the Code 
of 1882. 


2. Duty of prosecution to examine witnesses. — See notes under S. 

208 supra. 

3. Examination of the accused imperative. — See notes under S. 342 
infra. Having regard to the recent rulings holding S. 342 to be mandatory, 
the following ruling which held that it is not imperative for a Sessions Judge 
to e.xaminc an accused person under S, 342 especially when the accused 
admits his guilt*'*' is no longer good law. 

Examination of accused. — The gap in the evidence for the prose- 
cution cannot be filled up by any statement made by the accused under 
S. 342.®® The practice of filing written statement in Sessions trial has 
been deprecated.®® Written Statement filed in the Court of the Commit- 
ting Magistrate should not be taken into consideration at all.^ 


Examination of the accused respecting a letter not proved. — Where 
a letter is to be used as genuine which is not proved, the Court should 
ask the accused about it and put to him questions respecting its significance 
otherwise it ought to be ignored or a favourable construction put upon 

it.ia 


Opportunity must be given to the Accused to make a Statement.-— 
Where an accused in a preliminary enquiry pleaded not guilty and sai 
he would make a statement later on, held he ought to be given an opportuni- 
ty to make it in the trial Court,^ 


4. Parties can cross-examine Court witnesses. — There is nothing 
in S. 165 of the Evidence Act debarring or disqualifying a party to a procee 
ing from cross-examining any witness called by the Court.® 

5. Examination of Prosecution witnesses after close of Defence 

case is Objectionable. — The examination of prosecution witnesses a er 
the defence is closed is objectionable,'* _ 


97. Khudiram Bose, (1908) 9 CLJ 55: 10 
Cr LJ 325. 

98. Dasanta Kumar Ghatak, (1898) 26 C 49 
followed in Alohideen Abdul Kodir, 
(1903) 27 M 238. 

99. Taraknath Baidj/a, 139 CWN 1319: 
37 Cr LJ 30 ; Jamuna, A 1947 P 300. 

1. Samarendra Singh, A 1944 Oudh 99 : 49 
Cr LJ 116. 


la. 


2 . 


3. 

4. 


In re Venkata Row, H?* 

22 MLJ 270: (1912) MVVN 125 . 

13GrLj 226 : 14 IG41&. 25 

Cangadhar Goala v. i i 41 • 

CWN 609 : 33 CLJ 503 : 23 Cr LJ 'll - 

^Tseal, (1897) 24 C 2^ 

Radha Madhab Pakra, 15 CWN •»»'»• 
12 Cr LJ 7 : 9 IC 46. 
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6. Prejudging defence witnesses. — Where the Court, without having 
first heard the evidence for the prosecution, examines the witnesses for the 
defence, he commits an irregularity but if the prisoners are not materially- 
prejudiced thereby, the conviction will not be set aside. ^ 

7. Reply by prosecutor. — See S. 292 infra. 

8. Sub-section (2) — ^If he says he does not, the prosecution may 

sum up his case/ — Where one of several accused persons tried jointly 
calls witnesses at the trial but the other accused call no witnesses, they 
must all follow in their defence, and the prosecution has the right of 
reply on the whole case.® 

9. Procedure when there is no evidence that the accused com- 
mitted the offence. — In such cases where the trial is with the aid of 
Assessors the Judge should record a finding or in a case tried by a jury 
the Judge should direct a verdict of not guilty. 

Where ‘there is no evidence’ in the case such as might legitimately 
lead to an inference of guilt on the part of the accused, held the learned 
Sessions Judge in view of the provisions of sub-section (2) should have 
in his charge to the Jury definitely put it to them and in the absence ol 
such a direction the verdict of the Jury is vitiated by misdirection. It is 
not correct to say that a matter can be left to the Jury, if, and only if, 
the evidence relating to it is satisfactory, trustworthy and conclusive.’' 

A Sessions Judge has no right to pronounce in his own judgment on 
the credibility of the evidence and to withdraw the consideration of the 
due weight to be given to the evidence from the Jury.® The Sessions 
Judge should confine himself to summing up the evidence.® 

No evidence. — The words “there is no evidence” do not mean ‘no 
satisfactory, trustworthy or conclusive evidence’.^® Where the evidence, 
if believed, does not amount to proof, the case should not be put to the 
jury, as a verdict of guilty cannot be sustained^^, and the Judge should 
charge the jury for acquittal. But when it is a question as to the 
credibility of the evidence, it must be left to the Jury, though the Judge 
may himself disbelieve the evidence.'® 

No evidence worth the name is under the law different from no evi- 
dence.'^ In case of there being some evidence the matter should be left to the 
jury to Judge about the effect of such evidence'®, although a mere scintilla of 
evidence clearly would not justify the judge in leaving the case to the jury, 
at the same time it is not necessary that the evidence must be satisfactory, 
trust-worthy and conclusive before the jury can be asked to arrive at their 

verdict.'® 

10. Misdirection.— Where the evidence against the accused is insuffi- 
cient, the omission of the Judge to tell the Jury that there was no evidence 


5. Turibullah, (1879) 4 GLR 336. 

6. Sadanand J/aravan, (1894) 18 B 364. 

7. Ram Chariler Singh, (1927) 7 P 15 : 28 
Gr Lj 692: 103 IG 548, relying on 
Uptndra P/ath Das, (1914) 19 GWN 
653 (663). 

8. Huroo Shahu, (1871) 16 WR (Gr) 20. 

9. ShaduUa, (1883) 9 G 875. 

10. Munna, 10 A 414 ; Vajiram, (1892) 


16 B 414. 

11. Ration Dass, 16 WR (Gr) 19. 

12. Greedhary, 7 {Cr) 39. 

13. Jiuno Sahu, 19 WR (Gr) 20. 

14. Rahamali, A 1925 G 1055. 

15. Ram Dayal, A 1954 Ass 157; Ram 
Chatiler Singh, A 1927 P 370 : 28 Gr 
LJ 692. 

16. Nawal Kishon Misir, A 1929 P 121 ; 
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against the accused amounts to a misdirection which entitled the accused 
to an acquittald’^ 

The moie usual procedure where a Court considers there is no 
evidence to lay^ before the assessors is for the Court itself to record a 
linding under b. 289 to that efTect. But it should be observed that this 
section applies only where there is no evidence, and would not cover a case 
when the Court considers that the charge was in itself improper”.^* 

proven”.— The Code does not provide for a finding of ‘'Not 
proven. i he proper course is to record a finding of “not guilty”.'* 

11. Sub-section (3).— An accused under this sub-section should not be 
convicted upon the evidence given against him by the witness called by 
the c^accused, when there is no evidence on the prosecution side proving 
the offence as against him.^* It has been held that a Sessions Judge 
cannot withhold a case from the Jury, excepting in cases where there is 
no evidence when he can exercise such powers under sub-section (2) 

12. Sub-section (4).— See /warn d/iV case“ and the contrary view** 
noted under sub-sec. (i). 

Accused shall be asked whether he means to adduce evi- 

dence .—It is essential that the Sessions Judge should ask the accused 

whether he means to adduce evidence as provided in sub-sec. (1). Omission 

so to ask IS an irregularity and is covered by S. 537.2-* Cl. (4) does not 

rncan anything else except that if the accused calls no ^vitness he or his 

plcadci IS to make his final address to Court. 25 No adverse inference 

can be drawn against the accused who had stated that he means to adduce 
evidence, but does not do so.26 

Where there is nothing on the record to show that the appel- 
lants were questioned in the Sessions Court the statements made by the 
accused before the committing Magistrate had been (as it is presumed) 
read out, with reference to their retraction of each and every statement 
incriminating themselves and one another and as to whether they had 
any evidence in support of their allegations that their confessions had 

been improperly obtained, held the requirements of Ss. 287 and 289 have 
not been complied with.®’ 

The formality of calling upon an accused person to enter on his 
defence under the provisions of S. 289 is not a mere formality, but is 
an essential part of a criminal trial. Omission to do so occasions a failure 

of justice and is not cured by S. 537.28 The Allahabad High Court has 
held a contrary view,*® 


Upendra. 19 GVVN 653 (FB). 

17. Asinuddin Sarder, 32 CLJ 89 : 22 Cr 
LJ 60 : 59 IC 204. 

18. Dwaraka Lai Mahadeo Rai, (1890) 12 
A 551 (552). 

19. Weir 11 : 381. 

20. In re Raghavaraju, (1908) 5 MLT 75 * 
10 Cr LJ 68 ; 2 IG 525. 

21. Hawal Kishore Missir, (1929) PLT 
101 . 

22. Imam Alt Khan, (1895) 23 C 252. 


23. Premgir, 16 ALJ 41. 

24. Ram Singh, ILR (1952) 2 Raj 93. 

25. Sheonath Ram, A 1948 P 291 : 49 Cr 
LJ40I; Thoppa, \ 1936 M 82 ; 37 
Cr LJ 45. 

26. Sheonath Ram, A 1948 P 291. 

27. Viran, (1886) 9 M 224. 

28. Imam Ali Khan, (1895) 23 G 252. 

29. Premgir, (1917) 16 ALJ 41; 19 Cr 
LJ 209 : 43 IG 786. 
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S. 290, Note 4] 

290. Defence.-The accused or his pleader may then open 

his case, stating the facts or law on which he intends to rely and 

making such comments as he thinks necessary on the evidence 

tor the prosecution. He may then examine his witnesses (if any) 

and atter their cross-examination and re-examination (if any) 
may sum up his case. ^ 


SYNOPSIS 

1. Corresponding sec lions in former Codes. 4. 

2. Burden of proof. 

3. Duty of Defence Counsel. 


Right of accused to cross-examine the 
witnesses of co-accuscd. 


sections in former Codes.— This section corres- 
ponds to S. 251 paragraph 3 of the Code of 1872, S. 62 of Act X of 1875 and 
IS similarly worded as that of the Code of 1882. 


ia;i of proof— is on tlie prosecution. That onus never changes.^o 

When the accused pleads self-defence, the onus is on the accused to establish 
le plea. Accused can make out a case of private defence from circum- 
stances of the case without producing defence wiinessess^^ but the burden of 
prool IS not the same as that reejuired from prosecution.®^ 


3. Duty of Defence Counsel. — The duty of the defence Counsel is to 

act as an advocate and not to any extent as a Judge. He has before liim as his 

object the acquittal of the accused and is not under any obligations which the 

accused would be under. Thus he is not bound to disclose facts unfavourable 

to the accused.®® See the Davis Murder case®^ wliere tlie duty of an Advocate 

c arged with the defence of a person accused of a verv serious crime is 
discussed. 


accused makes any statement in his defence it should be recorded. 
1 he does not voluntarily make any statement, and declines to answer any 
question put to him by the Court, the fact should be noted. 

The record is not complete unless it shows the nature of the defence 
set up.35 


Where there are more accused than one, their Counsel should all be heard 
alter the conclusion of the whole of the defence evidence.®® The accused are 

forward any defence open to them, technical or otherwise.®’ 
^agendra Chandra Dhar^s case®® it was held that the Sessions Judge erred 
jn holding that the accused could not set up an alternative defence which was 
inconsistent with his first defence. 

4. Right of accused to cross-examine the witnesses of co- 
accused. — One accused person may cross-examine a witness called by 
another co-accused for his defence when tlie case of the second accused is 
adverse to that of the first.®® 


3 0 Major Wanchoppa, 38 CWN 187 ; 
Binoj/endra Panda, 40 CWN 442 ; Waugh, 
54 CWN 503 PC ; Woolmington, (1935) 
AG 462. 

41. In re Nagabpa, A 1960 Mys 294. 

4^. Bala Prasad, A 1961 M P 241 following 
Woolmington, (^1935) AC 462 {see cases 
referred to). 

43. Haris Principle of Cr Law p 419. 

44. Kazi Bailer Rahman, {\^2^) 33 CWN 
136 (143); Barendra Kumar Chose, 


CWN 170. 

35. Copal Hajjam, 15 WR (Cr) 16. 

36. Mohinder Singh, A 1932 L 108 : 33 Cr 
IJ 97. 

37. Ramesh Chandra Banerjee, A 1914 C 456. 

38. 27 CWN 820 : 25 Cr LJ 190; 
Tusuf Hussain, A 1918 A 189: 19 Cr 
LJ 371. 

39. Ram Chand Chatlerjee v. llanxf Sheikh, 
(1893) 21 C401. 
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291. Right of accused as to examination and sum- 
moning of witnesses.— The accused shall be allowed to exa- 
mine any witness not previously named by him, if such witness is 
in attendance ; but he shall not, except as provided in Sections 
207-A, 211 and 231, be entitled of right to have any witness 
summoned, other than the witnesses named in the list delivered 
to the Magistrate by whom he was committed for trial. 


SYNOPSIS 


1. Corresponding sections informer Codes. 

2. Legislative changes. 

3. Scope. 

4. When Court is bound to summon 
defence witnesses. 

5. ‘If such witness is in attendance’. 


6. ‘Be entitled as of right’. 

7. Adjournment for producing Defence 
W'itncsses. 

8. New witnesses for defence. 

9. Court witness in a previous trial 
— Duty of prosecution to call. 


1. Corresponding sections in former Codes. — a his section corres- 
ponds to S. 375 of the Code of 1861, S. 363 of the Code of 1872, S. 85 of Act 
X of 1875, S. 91 ot Act I\^ of 1877 and is the same as that of the Code of 
1882. 


2. Legislative Changes (1955).— ‘207-A’ has been added after the 
words ‘in sections’ by S. 47 of Act 26 of 1955. 

3. Scope. — The accused has a right to examine witnesses not named 
In the list of defence witnesses submitted by iiim under S. 211 (and now 
under S. 207-A), if they are present in Court, but he is not entitled as of right 
to have them summoned, “*0 but it has been held that such witness can be 
examined.**^ In a Sessions case, while the accused files before the Magistrate 
a list of witnesses to be examined at the trial, tlie witness must be sum- 
moned.^2 


4. When Court is bound to summon Defence Witnesses. A 

prisoner on trial is entitled to have his witnesses examined" and the Sessions 
Judge is bound to postpone the trial in which a witness summoned for the 
defence is absent." The Magistrate is not justified in refusing to summon 
any of the witnesses because tliere is a large number of witnesses mentioned 
in the list furnished by the accused.*^ It is for the accused person and not 
for the Judge to say what amount of evidence it was proper to place before 
the jury in order to establish the case for the defence." 

5. ‘If such witness is in attendance’. — If the accused insists on the 
examination of a witness who had been discharged before, the Court may 
in the interests of justice, allow the accused any opportunity for his produc- 
tion. On the question of insanity of accused the witness who knew ms 
state of mind eight months previous to occurrence is not a material wit- 
ness and refusal to adjourn case to examine him is justified." 


40. Bhuplal, A 1946 PC 43. 

41. Chiman SingK A MP 394 foUow. 
ing Raja of KantU, 8 A 668 ; Misrilal, 
A 1934 A 372 ; 35 Cr LJ 591. 

42. Ramnand Sarkar, 34 CVVN 1014; 32 
Cr LJ316; Bhagttan, A 1925 .A 318; 
26 Cr LJ 723. 

43. Bhoobun Isher Gossamee, (1865) 2 \VR 
(Cr) 6 ; Abdul Settar, (1865) 3 \VR 


44. 

45. 


46. 

47. 

48. 


(Cr) 36. 

Ishan Dutt, 15 W’R (Cr) 34. 
Harendia, 1 1 C 762 ; Prosimno, 23 


;r) 56. 

7jendTa, 7 CVV’N 188. . 

geskwar, 24 Cr LJ 518 : 73 I ■ 
ghumal Kherajmal, A 1955 Sau 
>5 Cr LJ 63. 
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• u right’.— Though the accused is not entitled as of 

right to have his witnesses not named by him before the Magistrate sum- 
moned at the trial before the Sessions” yet the Judge has an inherent power, 
n he thinks proper to examine it, to summon other witnesses not mentioned 
m the list delivered to the committing Magistrate.^® 

7. Adjournment for producing Defence Witnesses.— An applica- 
tion, before the conclusion of the trial to procure the attendance of a witness 
not properly serv^ed should be granted, “ particularly when he is a material 

witness.®^ 

Where, in a Sessions trial, a witness summoned for the defence does 
not attend and a postponement is consequently asked for by the defence, the 
Sessions Judge is not authorised to discharge, on that account, the jury in 
the middle of the trial, and to transfer the case from one sessions to 
another, to be tried by a fresh jury,®® 

If an accused has not his witnesses present, the Judge should, under 
S. 251 of the Code of 1872, if he sees grounds for proceeding first call upon 
him for his defence, and then postpone the case.®^ 

8. New witnesses for defence. — An accused person cannot ask as 
of right that newly named witnesses shall be summoned for his defence but 
his prayer should not ordinarily be refused if there is time to secure the 
attendance of the witness before the conclusion of the trial.®® 

9. Court witness in a previous trial — Duty of prosecution to 
call. — It cannot be the duty of a Public Prosecutor to call or put into witness 
box for cross-examination a witness who in former trial was called by the 
Court and whom he believes to be false or unnecessary witness. ®®'^ Although 
the accused cannot claim as of right to examine new defence witnesses not 
mentioned in the list under S. 21 1 (or S. 207-A) the accused can apply under 
S. 540.®® Where the Sessions Judge refused to enforce the attendance of some 
witnesses who have been summoned by the committing Magistrate, held^ the 
trial was vitiated.®’ 

292. Prosecutor’s right of reply.— The prosecutor shall be 
entitled to reply— 

{a) if the accused or any of the accused adduces any oral 
evidence ; or 

[b) with the permission of the Court, on a point of law ; 

or 

(c) with the permission of the Court, when any document 

which does not need to be proved is produced by 
any accused person after he enters on his defence : 

49. Boidnalh, 3 WR (Gr) 29. 

50. Raja Kantik, 8 A 668. 

51. Weir II 383. 

52. Ishn Dull, 15 WR (Cr) 34 ; Rajnarain 
Myio, (1872) 18 WR (Gr) 20. 

53. In re PulasuoaTny^ (1902) 4 Bom LR 

939. 

54. Jumimrft/ifi, (1875) 23 WR (Cr) 58. 

55. Ram Suvak Sahu, A 1933 P 550 : 1933 


Cr LJ 1259. 

55a. Gangedhar SowaU v. Retd, (1921) 49 0 
277 : 23 Cr LJ 742 : 69 IG 630: 
AIR (1922) C461, following Z)ur^<j, 
(1893) 16 A 84. 

56. Faizuddin, 47 G 758 : 21 Gr LJ 842. 

57. Bhuplal, A 1946 P 43 ; Shorumka, 50 
OWN 657 (PC). 
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Provided that, in the case referred to in clause (c) the reply 
shall, unless the Court otherwise permits, be restricted to comment 
on the document so produced. 

SYNOPSIS 

1. Earlier Law. 4. Clause (a). 

— Select Committee Report (1898). 5. Clause (6). 

2. Legislative Changes. 6. Clause (r). 

3. Effect of the Amendment. 7. Reply — right of prosecution. 

1. Earlier Law. — The Code of 1882 read “has stated, when asked 
under S. 289, that he means to adduce evidence”. The Code of 1898 having 
substituted for those words “adduces any evidence” the decisions under the 
Code of 1882®^ can no longer be treated as good law. 

“We have restored this clause substantially to the form which it had in the 
Code of 1872 and in the High Courts Criminal Procedure Act X of 1875. We 
think that the right to reply should depend on the fact whether the accused 
does or does not produce evidence.” — Select Committee Report^ (1898) Code. 

Beaman, J., in Abdul AH SherufaWs case^® held that the effect of the amend- 
ment was that the mere statement of the accused’s intention to adduce evi- 
dence whether he did so or not, gave the prosecution the last word. 

2. Legislative Changes. — The Code of 1898 was similarly worded as 
that of the Code of 1882 except that it substituted “adduces any evidence” 
for the words “has stated when asked under S. 289 that he means to adduce 
evidence” occurring in the Code of 1882. The present section was substitut- 
ed by S. 79 of Act XVIII of 1923. 

3. Efifect of the Amendment. — See notes in course of commentary on 
the section. 


4. Clause (a) — Tf the accused or any of the accused adduces any 
oral evidence’. — The language in the old Code was ‘any evidence*. The 
amendment restricts Prosecutor’s right of reply when the accused adduces 
‘oral’ evidence only. See Sreenath MahapatraA^ 


“The object of the law evidently is to let each side have an opportunity 
of commenting on the evidence of the other and not to give additional 
advantage to the prosecutor simply because the pleaders for a prisoner may, 
after consultation during an adjournment have had an opportunity of consid- 
ering what was best for the interests of the client’’®^ This view was followed 
in the case of Bhasker^^ but Beaman, J., in the case Abdul AH Sherufali^^ 
ed from BkaskaAs case®^ and held that the difficulty was created for the “old 
standing distinction drawn in England betsveen documents put in by the 
accused through prosecution witnesses and statements elicited in cross-exami- 
nation from prosecution witnesses, both of which the accused means to use 
for his defence. The illogicality of this distinction seems later to have given 

rise to a new principle English judges now appear to make this tpt, 

if the documents put in by the accused through a witness for the prosecution 
can fairly be said to take the prosecution by surprise” then the prosecution 
has the right to reply. 


58. Hurryckumt 10 C 140 ; VmkataPathi, 
11 M 339 and HurryJUld, 14 A 212. 

59. (1909) 11 Bom LR 177 (181). 

60. 43 C 426 : 20 CWN 976 : 17 Cr LJ 
423 : 35 IC 983. 


61. 

62. 

63. 


Chem, 10 C 140 : 13 CLR 358- 
r Balwant Bhopatkar, ( 1 906) 30 

11 Bom LR 177:9 Cr y 284; 
u 20 CWN 976. 
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Prior to 1898 the Calcutta and Bombay High Courts held diverse views 
to the Madras and Allahabad High Courts as to how the production of docu- 
mentary evidence for the defence during the cross-examination of the prose- 
cution witnesses afTected the right of reply of the prosecutor, and the change 
of the law in 1898 was meant finally to lay down the law -that if the accused 
produced documentary evidence at any stage of the trial, the prosecutor 
should be entitled to reply. 

Meaning of ‘any evidence’ under the old Code.— By the substitu- 
tion of ‘oral evidence’ in place of ‘any evidence’ the following rulings are no 
longer good law.®® 

5. Clause (b). — This clause is new. It deals with the permission of 
the Court on a point of law. 

6. Clause (c). — Under the old Code ‘any evidence’ included document- 
ary and oial evidence. The present Code by substituting ‘oral evidence’ 
in Cl. (a) by implication debars the prosecutor from having a right to reply 
when the defence adduces documentary evidence. But the insertion of 
Cl. (a) together with the proviso makes it clear that the Prosecutor may reply 
with the permission of the Court, when during cross-examination of the 
prosecution witness the defence tenders some documentary evidence admitted 
by tlie Court with this restriction that the reply must be limited to comments 
on the documents so produced. 

Under the old Code as soon as tixe defence adduced ‘any evidence’ i.e. 
documentary or oral, the prosecutor had the right to reply and in many 
cases a large portion of legitimate cross-examination was excluded vide 
Bhuro.^^ 

7. Reply — right of prosecution. — ‘Reply’ means reply on the whole 
case,®"^ but the proviso to Cl. (3) restricts the reply in cases covered by Cl. (3) 
to commenting on the document so produced. 

The term ‘document’ in this section cannot be extended so as to mean 
and include a statement of a witness made by him in another Court.®® 

Under the present Code the right of the prosecution to reply depends 
on the accused adducing oral evidence in defence after the close of the pro- 
secution case and the mere fact of their having proved certain documents 
through a prosecution witness in cross-examination does not deprive the de- 
fence of their right of reply.®* The prosecution cannot reply if tlie accused 
confines himself to getting facts on documents by cross-examining the 
prosecution witnesses.’® 

293. View by jury. — (1) Whenever the Court thinks that 
the jury should view the place in which the offence charged is 
alleged to have been committed, or any other place in which 
any other transaction material to the trial is alleged to have 
occurred, the Court shall make an order to that effect, and the 


64. J.S. Birch, {\9\0) 1 LBR 84 : 15 Cr 
LJ 241. 

65. SUward, 31 C 1050; Hurry Char an, 

G 1024 approved of in Bhaskar, 30 B 
421 ; Kali, 14 G 245 ; Solomon, 17 G 
930 : Krishnaji, 14 B 436 ; Vtnkaiapalhi, 
U M 339 ; Harryjield, 14 A 212 ; Moss, 
16 A 88 ; Tekur, 2 GWN cci : 6 


CWN ccciii : 8 GWN ceix. 

66. (1908) 1 SLR 91 : 8 Cr LJ 215. 

67. Sadanand, 18 B 364. 

68. A 1952 B 335 : 1952 Cr LJ 1341. 

69. Kundan Singh, 13 L 172 : A 1931 L 
534. 

70. Sreenalh Afahapatra, 20 CWN 976: 17 
Cr LJ 423. 
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jury shall be conducted in a body, under the care of an officer 
of the Court, to such place, which shall be shown to them by 
a person appointed by the Court. 

(2) Such oHicer shall not, except with the permission of the 
Court, suffer any other person to speak to, or hold any commu- 
nication with, any of the jury and, unless the Court otherwise 

diiects, they shall, when the view is finished, be immediately 
conducted back into Court. 


SYNOPSIS 

1. Corresponding sections in former Codes 4 Scope 

2. Legislative Changes. 5. View by the jury. 

fleet of Amendment. Notice necessary to parties. 

1. Corresponding sections in former Codes. — This section corres- 
ponds to S. 348 of the Code of 1861, S. 253 of the Code of 1872, S. 64 of 

Act X of 1875, and is the same as that of the Code of 1882. 

2. Legislative Changes (1955). — In sub-sec. (1) and sub-sec. (2) 

after the words ‘and the jury’, the words ‘or assessors’ were omitted by S. 48 
of Act 26 of 1955. 

3. Effect of Amendment. — It is a consequential amendment with 
the abolition of trial with assessors. 

4. Scope. “Section 293 provides that jurors or assessors in a sessions 
trial may be asked to view a place of occurrence or connected place, provid- 
ed they are accompanied by an officer of the Court and hold no sort of 
communication with any party ; they arc to be conducted back to the Court, 
and they must not talk with anybody”.’^ 

In cases of view by assessors of the scene of the alleged offence, it was 
held that the Judge could not delegate his own function of examining witness- 
es on the spot to the assessors. 

5. View by the jury. — Counsel for the prosecution and the investigat- 
ing officer should never be allowed to go with a jury to inspect the spot 
of the alleged crime unless of course counsel for the defence is present to 
see that neither of them says anything which they should not say in the 
presence of the jury. Where a person in anticipation that he would have 
to serve as an assessor in a murder trial accompanied investigating officer, 
approver and Crown witnesses during investigation and acquainted himself 
with facts as regards physical features of the case, held^ his subsequent 
parlicipation in the trial as an assessor is highly irregular.’^ Where the 
Judge alone inspects the spot under S. 539 B, the inspection note must be 
ruled out.^® 


6. Notice necessary to parties. — If a Sessions Judge finds it neces- 
sary to visit the place of an offence under trial, he should give notice of his 
intention to the parties and assessors. He should not go after the trial is 
complete on delivery of the assessors’ opinion.'® 


71. per Chatterjee, J., in Babon Sheikh, 
(1910) 37 C 340 (353) ; 14 CWN 
422 : 11 Cr LJ 121 : 5 IC 365. 

72. Chutterdharee Singh, (1866) 5 WR (Cr) 
59. 

73. Md. Illias, A 1951 C 212: 51 Cr U 
1581. 


Tujnabole Burong, A 1949 PC 172 . 50 

Ra/stladur, A 1934 Oudh 499 : 35 Cr 

Deiya. 9 Bur LT 133 : 17 Cr LJ 500 
36 IC 468 , Oudh Behari J^arain iixngny'- 
(1877) 1 CLR 143. 
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294. When juror may be examined. — If a juror is person- 
ally acquainted with any relevant fact, it is his duty to inform the 
Judge that such is the case, whereupon he may be sworn, 
examined, cross-examined and re-examined in the same manner 
as any other witness. 

SYNOPSIS 

1. Corresponding sections in former Codes. 3. Scope. 

2. Legislative Changes. 4. Examined, etc. 

1. Corresponding sections in former Codes.— This section corres- 
ponds to S. 258 of the Code of 1872, S. 69 of Act X of 1875 and is the 
same as that of the Code of 1882. 

2. Legislative Changes. The words 'or assessors' after the opening 
words Tf a juror’ were omitted by S. 49 of Act 26 of 1955. 

3. Scope. — ‘‘Section 294 provides that if a juror or assessor is personally 
acquainted with any relevant fact, he must be examined and cross-examined 
as a witness”.’’ 

4. Examined, etc. — It is undoubtedly a well-established rule tliat a 
juryman may be sworn and examined as a witness and is not disqualified 
by reason of his having given evidence from continuing to sit as a juryman 
or taking part in delivering the verdict.’® 

295. Jury to attend at adjourned sitting.— If a trial is 
adjourned, the jury shall attend at the adjourned sitting, and 
at every subsequent sitting, until the conclusion of the trial. 

SYNOPSIS 

1. Corresponding sections in former 3. Trial to be adjourned — when. 

Codes. 4. Taking evidence in absence of jury — 

2. Legislative Changes. Reference to High Court. 

1. Corresponding sections in former Codes. — This section corres- 
ponds to S. 378 of the Code of 1861, S, 260 of the Code of 1872, S. 67 of Act 
X of 1875 and is the same as that of the Code of 1882. 

2. Legislative Changes. — The words ‘or assessors’ were omitted by 

S. 49 of Act 26 of 1955. 

3. Trial to be adjourned — when. — If an accused has not his witness 
present, the Judge should, under S. 251 of the Code of 1872 if he sees 
grounds for proceedings, first call upon him for his defence and then post- 
pone the case.’® But the Judge in such circumstances would not be authorised 
to discharge the jury in the midst of a trial and adjourn it to the next 
session.®® 

4. Taking evidence in absence of jury. — Reference to High 

Court. — It is not competent to a Sessions Judge to examine witnesses in a 
jury trial after the Jury has gone and in the absence of the accused, and 
then to act on the evidence in determining whether he should refer the matter 

77. per Chatterjee, J., in Babon Sheikh, 60 : 4 BLR App Cr 15. 

(1910) 37 G 340 (353): 14 CWN 79. (1875) 23 WR (Cr) 58. 

422 : 11 Cr LJ 121 : 5 IG 365. 80. In re Pultaswamy, (1912) 4 Bom LR 

78. Mookta Singh, (1870) 13 WR (Cr) 939. 
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to the Higli Court . See S. 318 failure of jurors to attend, and S. 332 for 
penalty for non-attendance of juror, S. 282 for procedure when juror ceases 
to attend. 


295. Locking upjary. — The High Court may, from time 
to time, make rules as to keeping the jury together during a 
Inal before such Court lasting, for more than one day ; and, 
subject to such rules, the presiding Judge may order whether 
and in what manner the jurors shall be kept together under the 
charge of an officer of the Court, or whether they shall be allow- 
ed to return to their respective homes. 

SYNOPSIS 

1. Corresponding sections in former — Bombay. 

Codes. — Madras. 

2. State Amendments. 

1. Corresponding sections in former Codes. — This section corres- 
ponds to S. 65 of Act X of 1875 and is the same as under the Code of 1882. 

2. State Amendments. 

Bombay. — After the words ‘such Court’ the words ‘or the Court of Session for 
Greater Bombay’ were inserted by Bombay Act 32 of 1948. 

Madras. — The words ‘before such Court* have been omitted by Madras Act 34 of 1955. 


f — Conclusion oj Trial in Cases tried by Jury 

297 Charge to jury.— In cases tried by jury, when the 
case for the defence and the prosecutor’s reply (if any) are con- 
cluded, the Court shall proceed to charge the jury, summing 
up the evidence for the prosecution and defence, and laying 
down the law by which the jury are to be guided and the 
charge to the jury shall, wherever practicable, be taken down 
in shorthand in the language in which it is delivered and a 
transcript thereof signed by the Judge shall form part of the 
record. 


SYNOPSIS 

1. Corresponding sections in former 


Codes. 16. 

2. Legislative Changes. 

3. Effect of Amendment. 17. 

4. Jury trial except High Court abolish- 18. 

ed in — 19. 

— West Bengal. 20. 

— Greater Bombay. 21. 

5. Charge to the Jury when to be 22. 

made. 23. 

6. Charge. 

7. Object of Summing up. 24. 

8. How to sum up the evidence. 25. 

9. Evidence not summed up. 26. 

10. Charge should be accurate. 27. 

11. Omission to direct jury when there i? 

no evidence-Misdircction. 

12. Language of the Charge. 28. 

13. Court not knowing vernacular. 29. 

14. Translation of the charge. 30. 

15. Charge to be taken down in short- 


hand. 

Charge neither to be elaborate nor 
meagre. 

Cases of Individual accused. 

Hostile witness. 

Benefit of doubt. 

Cases of Circumstantial Evidence. 
First Information Report. 


)ying declaration. o 

ury supplied with a copy of the re 

jodc. 

Jo summing up of entire case. 

Vhat is a proper Summing up. 

Duly of the Judge. 

udge not absolved from his duty 
ecause pleaders on both sides argu 
C length. 

.bsence of proper charge. 

Liry, sole judges of facts. . 

iirv must form their own opinion. 
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31. Directing Jury to neglect evidence. 

32. Omission of points in favour of 
defence. 

33. Reception of inadmissible evidence. 

34. Approver — Evidence — Corroboration. 

35. Confession. 

36. Retracted Confession. 

37. Absconding. 

38. Omission to ask jury to draw adverse 
inference from non-examination of 
material witnesses. 

39. Misdirection in explaining law. 

— Instances. 

(1) Murder. 

(2) Culpable homicide not amounting 
to murder. 

(3) Grievous hurt. 

(4) Rioting. 

— Right of Private Defence. 

(5) Robbery. 

(6) Dacoity. 

(7) Rape. 

(8) Theft. 

1. Corresponding sections in former Codes. — This section corres- 
ponds to S. 379 of the Code of 1861, S. 256 Paragraph 1 of the Code of 1872 
and is the sanae as that of the Code of 1882. 

2. Legislative Changes (1955), — The 2ud paragraph, lias been added 
by S. 51 of Act 26 of 1955. 

3. Effect of Amendment. — The amendment has been made to meet 
the criticism by the Bar that the summing up does not correctly represent the 
misdirections or non-directions made by the Sessions Judge while he orally 
delivered the charge. 

4. Jury trial except High Court abolished in — 

West Bengal.— Except in the High Court Sessions or before the 
City Sessions Court jury trial has been abolished since 1 1th November, 1961 
{vide Notification No. 6661— J, dated 6th October, ■ 1961 , published in 
Calcutta Gazelle, dated November 9, 1961). 

Bombay. — Except Trials before the High Court in certain cases by 
jury, Jury Trial in Greater Bombay has been abolished by Maharashtra Act 
XXIIT of 1961 published in Maha. Gazelle Extraordinary, Part V, dated 
January 18, 1961 . 

5. Charge to the Jury when to be made. — Section 297 specifically 
enacts that the Judge shall only charge the jury “when the case for the 
defence and the prosecutor’s reply are concluded.” Where therefore the 
Judge heard arguments and took verdicts as regards certain accused and 
subsequently went on to hear arguments and take verdicts as regards other 
accused ; held that the procedure adopted was irregular.®^ 

Contents of Charge to Jury. — Walmsley, J., held that it is true 
that the law requires only to record the heads of charge but this record should 
be sufficient to enable the High Court to ascertain what was actually said 


(9) Receiving or retaining Stolen Pro- 
pertv. 

(10) Criminal Breach of Trust. 

(11) Cheating. 

(12) Forgery. 

(13) Kidnapping or Abduction. 

(14) Unnatural Offence. 

40. Misdirection — Instances 

— Reference to former trial. 

— Previous proceedings referred to. 

41. Cases of no Misdirection. 

42. Non-direction. 

43. Non-direction when amounts to Mis- 
direction. 

— Instances. 

44. Omission when amounts to Misdirec- 
tion. 

— Instances. 

45. Jury when can be^questioned about 
their verdict. 

46. Recharge after verdict. 

47. Effect of Misdirection. 


82. Public Prosecutor w. Abdul Hamid, (1912) 36 M 585 t 15 Cr LJ 197 : 22 IC 981. 
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in Chotan Singh, on 

ac ua V e e ‘ in his charfe what 

di ecUoV Judge was, amountedto%mis- 

iusdce I occasioned a failure of 

an omission Titl f ' consideration of the cases®^ and*® shows that such 
omission did not necessarily involve the setting aside of the conviction. 

oflawmld^mnoiT^l'^'''‘“"'^^^^ information as to explanation 

Salient nro^ questions of fact.*’ A charge must be read as a whole. 

I ^ of law should be separately analysed.®® A charge 

the jury The evidence should be placed fairly before 

indul^ i ^ The charge should not 

ine.®*° On^a r.- ^ ^ on conjecture or speculative reason- 

on behalf of tPe i^^her the general summing up was a special pleading 

accomu^^ summing up is to be taken into 

dispassionate '! 1 Judge should present the evidence to the jury in a 

oXS of expressing his personal opinion 

on question ol tact o which the jury are the judges.^^ ^ ^ 

rharae ^*'‘^*'ge should contain not only the heads of the 

charge but also the law as explained to the Jury.®^ 

not — In trials by Jury, the Court need 

the rhnrtr but the Court of Session shall record the heads of 

the Ar.r.?n ? jury vide, S. 367 (5) proviso, in sufficient fulness to enable 
plained^o whether all points of law were properly e.x- 

explaining the law because the 

Adiocates on both sides have addressed the jury in 

HiffJi Judge to call the attention of the Jury to the 

wV elements constituting the offence and to deal with the evidence by 

accused liable ; and failure lo do so amounts 
Summing up. — “The object of a summing up is to 

1 Iw P ^ the facts and circumstances of the 

case Doth lor and against the prosecution so as to help them in arriving at 
aright decision upon the points which arise for consideration*’.*® The 


83. 


84. 

85. 


86 . 

87. 

88 . 

89. 

90. 


Abdul Gafur Khan, (1922) 26 GVVN 
996:35 CLJ 437 : 24 Gr LJ 8 : 71 
IC 56: AIR (1922) C 192 follow- 
ing ^aijm 5’/jo'AA, (1875) 23 \VR (Cr) 
32 ; sec Panchu, 34 G 698 : \Veir 1 1 
385« 

(1927) 7 P 361 (363). 

Rupan Singh, (1925) 4 P 626 ; Rahamali 
Howaldar, (1925) 88 10 463: Abdul 
(1925) 41 CLJ 474 ; Moss, 
(1927) 100 IC 358 ; Durga Char an 

Bepart, (1922) 26 GWN 1022. 
Kasimuddin Na^a, (1920) 47 G 795. 
Supdt. and Remembrancer of Legal Affairs 
v. G.C. IVihon, (1926) 30 GWN 693. 
Channing Arnold, 41 lA 149 : A 1914 
P C 116 : 15 Cr LJ 309. 

Shankar Rao, A 1958 Mys 1 : 1958 Gr 
Lj 54. 

Bijoy Kumar Basu v. Kalipada Ghosh A 
1955 G 590 : 1955 Cr LJ 1483. 


91. 

92. 

93. 

94. 

95. 

96. 

97. 

98. 


Sitaram Dhaku, A 1958 B 439 ; 1958 
CrLJ 1380. 

Puma Chandra Khanna^ A 1959 C 306 I 
1959 Gr LJ 584. 

Anjam,A 1958 Mys 34: 1958 Cr LJ 
395. 

Abdul Gafur, (1922) 26 CWT^ 996: 
AIR (1922) O 192. _ 

Panchu, 34 G 698 ; Abdul Gafur Khan, 

(1922) 26 CWN 996. . 

Mangan Das, 29 C 379 ; Upendra, 19 
CWN 653 ; Fatteh Chand, 27 B 654 ; 
Marivalayan, (1906) 30 M 44. 

Taju. 25 C 711 ; see Chotan Smgh, 
(1927) 7 P 361. 

Bolakee, 6 WR (Cr) 72 : Khijiryd^J^ 
(1925) 42 CLJ 504 (509) : 50 C 372. 
Pattan Hassan, A 1936 B 52 : 37 Gr 
LJ 356 (FB) (Judge ought to refer to 
the salient parts of the evidence). 
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summing up contemplated by this section (S. 379 of the Code of 1861) 
cannot mean any statement of the evidence which a Judge may, in his 
caprice think proper to make to the jury, but a ‘proper’ summing up, bv 
which is to be understood a full and distinct statement of the evidence on 
both sides, with such advice as to the legal bearing of that evidence, and the 
weight which properly attaches to the several parts of it, as a sound judicial 
discretion would suggest”.®® 

8. How to sum up the evidence.— “The more convenient mode of 
summing up for him to adopt is, in my judgment, to present to the jur\' as 
clearly and impartially as he can a summary of tlie evidence and the consi- 
derations and inferences to be drawn from the evidence as they bear both 
on negative and affirmative sides of each of these issues. It is impossiiile of 
course for any Judge to state every item of evidence or to draw the attention 
of the Jury to every fact which has been deposed to, but he can without 
difficulty give them a summary of the leading points of the evidence and 
considerations as inferences to be drawn from it on the one side and on the 
other. He may if he thinks lit under the last clause of S. 256, at the same 

time express to the jury his own opinion as to the facts The judge has 

not, simply expressed his opinion, and then left all the evidence fairly 

before the jury on the one side and on the other for them to judge of it by 
the aid of his opinion if they chose to avail themselves of it”.* 

9. Evidence not summed up. — Under S. 297 it is the duty of the 
Judge to sum up the evidence for the prosecution and tlie defence. After 
explaining to the jury the issues of fact, the more convenient mode of sum- 
ming up, is to present to the jury, as materially and impartially as he can, a 
summary of the evidence as they appear both on the negative and affirmative 
sides of the casc.*^ 

In Enayat Hossein^^ and Suranath Bhaduri^ the heads of the charge did not 
give a summary of the evidence nor did it show whether the learned Judge, 
did or did not do anything and more than say to the jury that there were 
material discrepancies and it was held that the summing up was defective. 
The important thing is that the review of the evidence made by the learned 
Judge should be placed before the jury in a manner which they can under- 
stand.^ “It is impossible for a judge in summing up to go into every parti- 
cular of the evidence. It is necessary to direct attention of the jury to salient 
and important points”.® The accused is entitled as of right to a proper 
summing up of the evidence to the jury after the examination and cross- 
examination of the witnesses are finished. It is not enough to merely read 
out the evidence to the jury ; it is incumbent on the Judge to analyse that 
evidence and to present before the jury such points as would legitimately 
arise in favour of the accused.** The Privy Council in the case of Stephen 
Seneviratne^ discussed the nature of charge to jury regarding medical evidence. 


It is a most material misdirection for the judge to put before the jury 
matters which are not on the record and matters prejudicial, at all events, on 
a certain view to the accused.® 


99. per Sargeant, J., in Fatteh Chand, 5 
Bom HGR 85 (94). 

h per Phear, J., in Rajeoomar Dose, (1873) 
10 Beng LR 36 (38, 39). 
la, (1920) 25 ALJ 33 : 49 A 209. 

(1927) 50 A 365 (367). 

3. Rochia, 7 C 42. 

4. Rajab Alt Fakir, {\m) 31 CVVN 881 


(884) : 46 GLJ 31 ; Elahee Buksh, 5 
WR (Cr) 80 FB ; Rahmat Alt, 4 
CVVN 196. 

5. Stephen Seneviratne : 41 C W N 65 : 
A 1936 PG 289. 

6. Isu Sheikh, (1926) 31 CWN 171 ; 45 

CLJ 584: 99 IC 937 : AIR (1927) 
C 200. * 
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10. Charge should be accurate.— It is essential that in the general 

observations which a Judge makes in the course of his charge to the jury he 
should be accurate and within the limits of what has always been allowed 
from time to time in Criminal trials."^ 

r relied on by Prosecution— declared hostile- 

failure to direct no evidence to go to the Jury— Misdirection —Where 
t^he only witness on whom the prosecution relied was cross-e.xamined as a 
hostile witness /i«W that there was no evidence to go to the jury and the 

Judge should have directed them accordingly and his omission to do so was 
a serious misdirection.® 

12. Language of the Charge.— The charge must be in the plainest 
and simplest language and all attempt at pedantism should be discouraged.* 
Even genuine legal terms should be used as sparingly as possible, especially 
when the jurors do not know English.'* The proviso to S. 367 (5) shows that 
the charge may be delivered in English, but where some jurors did not 
understand English and the charge delivered in English was not translated 

to them in full, held that the verdict of the jury was vitiated When the 
question was whether the deceased died by accident or murder it is not 
proper to use the expressions as “the crime which was in fact committed’^d^ 
Use oi expression assuming the guilt of the accused and slang and colloquial 
phrases in charging the jury is improper^® Intemperate language used 
about witnesses and the accused has been deprecatedd^ 

13. Court not knowing vernacular.— A Sessions Judge having a 
rather complicated charge to deliver to a jury, and not feeling quite sure 
that he had sufficient knowledge in order to be able to make himself 
perfectly intelligible to them wrote out the charge in English and then got 
the Government Pleader to translate it and read it out to the jury ; held that 
this procedure was not illegal.^® 

14. One of the jurymen not versed in English— Translation of 

the Charp.— It is desirable that Peshkars or the Judges themselves should 

explain the charge to the jurymen who did not know English, nor the 
Public Prosecutor but in the particular case the learned Judges did not 
interfere as there was no prejudice.^® 

^ Suranath and Dwljapada cases are cases of irregularity of procedure 
which is a point of law as mentioned in S. 419. 

15. Charge to be taken down in shorthand. — After the amend- 
ment of the Code in 1955 the charge to the jury shall, wherever practicable, 
be taken in shorthand and a transcript thereof signed by the Judge shall form 
part of the record. 

16. Charge neither to be elaborate nor meagre. — In a simple 
case of murder, hurt and trespass, the public prosecutor addressed the jury 

7. (1928) 48 GLJ 473. 

8. Makbul Khan, 32 OWN 872 : AIR 
(1928) G 69 following Khijiruddin, 

(1925) 53 C 372: AIR (1926) C 
139. 

9. Anwarul Hussain, A 1953 A 142 : 1953 
Cr LJ 385 ; Manohar Mandat, A 1930 
C 430 : 31 GrLJ 1115. 

10. Abdul Gahar, A 1938 C 658 : 40 Gr 
LJ 118. 

1 1. Michal V. State of M P., A 1960 MP 


118; Kapil Das Shukla, A 1 958 SC 
121 . 

12. Joseph Connd/, 52 G\VN31 ; A 1947 
PG 186. 

13. Amiruddin, 22 GWN 213 : A 1919 Cr 
LJ 315. 

14. Khijiruddin, 53 G 372 : 27 Cr LJ 266 

15. Suranath Bhaduri, (1927) 50 A 365. 
IR (1927) A 721. 

16. wijapada Haider, (1928) 47 CLJ 449. 
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for four days, defence addressed for five days and the Judge took four 
days for the charge, held, it was practically impossible for the Judge to 
charge Jury for such along time without misdirecting the jury. The duty 
of the Judge is to fairly and candidly point out the main and salient features 
of the case from the point of view of the prosecution and of the defence 
respectively.^* It is impracticable to set forth evidence to the minutest 
detaiU* or to repeat to the jury every argument of the defence. Similarly 
where the explanation of the law is drastically meagre and the summing up 
IS a skeleton of the evidence, the charge is bad.“^ 

17. Cases of Individual accused.— The Judge should put to the 
jury the case of ^ each of the accused separately witli reference to each 
separate offence.-- Where all the accused persons were defended together 
and there was no separate defence for each of these accused, failure to 
tabulate evidence against each accused at the end of the charge did not 
amount to a misdirection,^ but where in tabulating the evidence against 
each accused the Judge made the following observation ‘‘Do you think that 
he has been falsely implicated” held, the Judge misdirected the jury. 

18. Hostile witness. — Jury must be cautioned as to how to evaluate 
a hostile witness. It is tlie duty of the Judge to tell the jury in what 
respects its favour goes against the case of the accused.^® 

19. Bene0t of doubt. — The omission on the part of the Judge to give 
direction to the jury as to onus of proof or that the accused is entitled to the 
benefit of a reasonable doubt is material non-direction which vitiates the 
verdict. 27 The Judge should caution the jury that the totality of facts must 
be viewed in relation to the offence charged, and the benefit resulting in 
acquittal could be given only if they felt that when all was seen and con- 
sidered there was doubt as to whether the acc ised had committed the crime 
or not. 2® The majority view in Nagendra Bala's case2® was in favour of 
acquittal of the accused. 

20. Case of Circumstantial Evidence. — Where the guilt of the 
accused is sought to be established by direct evidence, failure to direct the 
jury on circumstantial evidence is not misdirection, 2 * but circumstantial 
evidence should point inevitably to the conclusion that it was the accused 
only who were the perpetrators of the offence and such evidence should be 
incompatible with the innocence of the accused.^® The Judge should clearly 
state that in order to justify an inference of guilt the circumstances must be 


17. AmaUsh Chandra, A 1952 G 481 : 1952 
GLJ 1013. 

18. Ratidu Singh, A 1942 P 481 ; 43 Cr LJ 
817. 

19. James Dowdell, A 1936 N 105. 

20. Manwar Alt, 37 OWN 1056: 35 Cr 
LJ 567. 

21. Dwaraka Das, 33 GVVN 51 : 50 
Cr LJ 921. 

22. Subramaniya Aiyar, A 1941 M 658, 
Sheikh Meher, 59 G 8 : A 1931 C 414 ; 
Kalu Mondal, A 1950 G 412 ; 51 Cr 
LJ 1507 ; Jagannalh, A 1942 Oudh 
221. LakhoneSahu,A 1943 P 163:44 
Cr LJ 507. 

23. Ayub Ali, 1942 C 277 ; 43 Cr LJ 693 ; 
Akan Chandra, A 1954 Ass 145. 

24. Mujajfar Sheikh, 44 CWN 840 : 42 
Cr LJ 385 j Rezak, 43 CWN 870 ;Kalu, 
A 1950 C 412. 


25. Lalu, 64 CWN 671 : A I960 G 776. 

26. Brijlal Goala, A 1952 Ass 158 : 1952 
Cr LJ 1280. See PraJuUa Kumar 
Sarkar, 33 CWN 731 (F8) : 58 C 1404. 

27. Basir Rangar Lawren, A 1933 P G 218. 

28. per Hidayatulla, J., in Nagendrabala v. 
Sunil Chandra, A 1960 S C 706 ; (I960) 
Cr LJ 1020; Hasnu, A 1949 A 138: 
50 Cr LJ 150. 

29. Makbul Ahmed v. Abdul Rahman, A 
1952 C 494 ; 1952 Cr LJ 944 ; 
Naibulla, 46 G W N 108 : 43 Cr LJ 
860. 

30. Mangal Singh, 64 I A 134: A 1961 
Kcr 258: 41 C W N 805 ; Jahara Bibi, 
35 G W N 169 ; Upendra A'oth Das, 19 
CWN 653 (F B) ; Hujri Mull, 8 
OWN 278 (F B) ; Kaibulla, 46 
C W N 108 : 43 Gr L J 860. 
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incompatible with the innocence of the accused and incapable of explanation 

upon any other hypothesis than that of his guilt. Where the evidence is 
purely circumstantial and the Judge nowhere stated how the circumstantial 
evidence had to be appreciated, held , non-direction is a mis-dircction^^^ 


\r Report. — The Supreme Court has held in 

Atsar All s case that T. I. R. is not substantive evidence and can only be 

used to corroborate the stjitemcnt of the maker under S. 157, Evidence Act or to 
contradict it under S. 145, Evidence Act.^^ It cannot be used for contradicting 
or corroborating witnessesothcr than the informant.^* The Judge should tell the 

juiy that the r. I, R. can be used as a check on the statements made in the 
depositions in tlic sense that a jury will examine carefully what case is set 
up belore the police and whether a different case is set up before them.^* 
. 1. R. is not substantive evidence, it can be used for the purpose of corro- 
boration or contradicting the maker of it, the informant only, and to treat 
it so in a charge to the jury is a serious mis-direction.^* 


2^. Dying Declaration. — Section 32 (1), Evidence Act docs not require 
coi roboration by other evidence before a conviction can be based thereon. 
The Court has to make sure as to what the statement of the dead man 
actually was. Tn the second place the Court has to be certain about the 
identity of the person named in Uic dying declaration.*’ Dying declaration 
need not be corroborated but caution should be made.*^ Omission to place 

before the jury the dying declaration of the deceased who had named the 

assailant and failure to explain the law regarding such declaration must be 
regarded as a serious misdirection.** Omission to place before the jury that 
the dying declaration is not made on oath and is not also subject to cross- 
examination is a mis-direction.^* 


23, Jury supplied with a copy of the Penal Code.— It is the duty 
of the Judge to explain the law properly and the duty of the jury to accept 
the law as laid down by the Judge without any extraneous aid. The Judge 
cannot place before them the Code or any legal treatise for the purpose of 
finding out the law ; if he does so he fails in his duty,^* but the Rangoon High 
Court by a full bench decision has held that a reading of passages from judg* 
ments for the guidance of the jury is not a misdirection.^* A Sessions Judge in 
charging a jury should not merely read out the sections of the Code which 


36. Chotka, A 1958 C 482 : (1958) Cr L J 
1170; Sagal Chandra^ 65 C VV N • 
A 1962 G 185 ; Radhanath Das, A 1953 
C 618 : Dhirendra Xalh, A 1952 C o21 ; 
Jasim Sheikh, A 1946 C 537 ; Gun'idhar, 
A 1952 C 618; Gajadharlal, 7 Luck 
552 ; In re A*. Afulliga, A 1958 A P 
255 ; Satya Vir, A 1958 A 746. 

37. Khushi Ram, followed in Tarachand^- 
The Slate of Bihar, A 1962 SC 130: 
(1958) S C R 552 (564) HarbanStnp 
A 1958 S G 22 : A 1962 S C 439 ; 
Bhagwan Das v. State of Rajasthan, A 
1957 S C 589. 

38 BiiM-ruArffl (1958) S CA 409. 

39. Bijoy Kumar Basu v. Kalipada Ghosh, . 
1955 C 590 : 1955 Cr L J 1483. 

40. Waugh, 54 C \V N 503 P C 1, Rosed, 
A 1948 G 502. 

41. G. a Wilson, (1926) 30 C VV N 693. 

42. NgaTinGyi, 4 R 488 (F B) • 

AIR (1927) R 68. 


31. Gahar Sheikh, A 1947 G 345 ; Muzaffar 
Sheikh, 44 C \V N 840. 

32. Bir Bahadur, A 1956 .Ass 15 : 1956 Cr 
L J 41. Eradu v. Stale of Hyderabad, 
A 1956 SC 316; Dinendra, (1955) 
•SCR 571 : A 1955 S G 801 ; 
Mahender, (1956) SC A 12 ; A 1955 
S C 712 

33. A 1957 S G 366 ; Rubu MLsir, A 1961 
S Q 391 ; Ram A'rishna, A 1954 M 442 ; 
State V. Shiv Singh. A 1962 Raj 3. 

34. Rahenuddin, A 1944 C 323 ; Abdul 
Latif 45 G W N 763 ; Jasem Sheikh, 
50 G W N 799 : 47 Cr L J 737 ; 
Badruddin 50 G \V N 531. Kalu 
Mondal, A 1950 G 412: 51 CrLJ 
1517; Pondlik, A 1951 Madh B 72 ; 
Anil Ranjan Datta, A 1952 G 534 ; 
Shankar, (1953) Raj L W' 441. 

35. Radhakania Biswas, 8! C L J 415 ; 
Tirtha Bahadur, A 1955 Ass 107 : 
1955 Cr L J 782, 
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he considers applicable to the case but should also explain them. “*3 It is 
improper lor the Judge who is charging the jury to invite their attention to 
the decisions of cases reported in law reports.^^ But wlierc the question 
before the jury is whether the injury caused to the deceased is suicidal or 
homicidal, it is competent for the Judge to refer to a standard book on 
Medical Jurisprudence.*® 

24. No summing up of entire case. — Where the Judge without sum- 
ming up the entire case and without charging the jury on all the issues 
involved drew their attention only to the evidence relating to the time of 
occurrence and asked them to return a verdict on that point proposing to 
charge them in the circumstances of the casein case they accepted the 
prosecution version ; the jury returned a verdict of not guilty, held on appeal 
under S. 417 that the verdict was vitiated by illegality of procedure.*® Their 
Lordships of the Judicial Committee have held that a cltarge to a jury must 
be read as a whole. If there arc salient propositions of law in it tlxese 
will of course be the subject of separate analysis.*’ 

25. What is a proper Summing up. — In delivering a charge care 
should be taken to place the defence set-up fairly before the jury and to ensure 
that the jury appre ciate the issue or issues which they have to try. The charge 
should include the usual warning as to the duty of the jury to the prosecution 
on the one hand and the prisoner on the other, *'^ but it is no part of the 
business of a Sessions Judge in charging a jury to assume the part of the 
defence counsel,*® but he should fairly put the case for both sides.®® 

Where the Judge while charging the jury omitted to explain the law by which 
they were to be guided, held that ilie omission amounted to a misdirection 
vitiating the verdict.®* A Judge should not discuss points of law in summing 
up to the jury, and lie should avoid all extraneous and unnecessary argument 
by merely summing up the evidence and showing how the law applies to it.®* 
Where the Judge in his summing up did really leave no one question of 
fact for the jury lo decide, and did not sum up the evidence at ail, a new 
trial was directed.®® 

The summing up contemplated by this section (S. 370 of this Code 
of 1861) cannot mean any ‘statement of the evidence which a Judge may, 
in his caprice think proper to make to the jury but a (proper) summing 
up by which is to be understood a full and distinct statement of the evidence 
on both sides, with such advice as to the legal bearing of that evidence, 
and the weight which properly attaches to the several parts of it, as a sound 
judicial discretion would suggest.’®* 


43. Sri Prosad \lissir, (1899) 4 C W N 
193: Moss, (19:^6) 28 Cr LJ 278: 
100 I C 358 : A I R (1927) G 460. 

44. Jaruk Singh, A 1942 1* 444. 

45. Abu Pramanik, A 1942 C 239. 

46. Supdt. and Remembrancer v. Nasar Darzi, 
(1928) 33 C \V N 451. 

47. Channing Arnold, (1914) 41 I A 119 : 
41 C 1023 : 20 G L J 16l : 18 C W N 
785 : 26 M L J 621 : (1914) M W N 
506 : 16 M LT 79 : 12 A LJ 1042 : 
16 Bom L R 544 : 7 Bur L T 167 : 8 
L B R 16 : 15 Cr L j 309 : 23 I G 
661. 

48* Afituddi Choukidar, (1919) 23 G W N 
833:29 G L j 571:20 GrLJ 661: 


52 I (J 485 ; Palavesa Tevan, (1911) 1 
M \V N 190 : 9 M L T 345 : 12 Cr L j 
140 : 9 I G 788. 

49. Samiuddin, (1928) 32 C\VN616;j« 
contra Panchu Das, (1907) 34 G 698 

50. Hari Charan Das, (1921) 34 C LJ 512 : 
23 Cr L J 342 : 66 I G 998. 

51. Biru Mundai, (1897) 25 G 561 (563) 
following H’afadar Khan, (1894) 21 G 
955. 

52. Nobokisto Ghose, (1867) 8 W R (Cr) 
87. 

53. Shumshere Deg, (1868) 9 VV R (Gr) 51. 

54. Fatleh Chand Vasta Chand, (1868) 5 
Bom H G R Gr G 85 (94). 
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ra.e Judge is required to do is to dissect the whole prosecution 

Tearil unnn “"’PTf concentrate on each part the evidence 

iurv to^thP I draw the attention of the 

io them tL ff T cvi^dence regarding each part of the case and point out 

cLIw th^P the evidence, but too lengthy a charge is liable to 

overwhelm *T’ ^^^entials should be placed and the jury should not be 

iurv dia n p and the Judge must further warn the 

ivh^rp n rh, ^ accused must be given the benefit of doubt.^® 

in? two Hifrp”?^f ^ tucludes different offences of murder- 

ofthp p ■ I ^ ^ persons there should be separate treatment by the Judge 
of the evidence affecting the killing of each of the two persons.®® 

of thp^iiirv^?o^tt°^ has a duty to call the attention 

whether fro tu then to say jhat it was for them to consider 

home to th"^ * icy concluded that the offence was brought 

Sion which '‘““'ed persons,®® although he may tell the jury the impres- 
Tud?p n cho ' ^'udence has made upon his mind.®i It is the duty of a 
to ft ^ narrativ'e and history of the case, and 

them to ^ ^ dear manner before the jury so as to enable 

imn^rmnr ^ decision. The facts of prime 

tl?p^T rv 62 1^"^ evidence m favour of the accused should be placed before 

details need not in his charge go into the minutest 


to mlrlhoU rh"* analyse, to sift and to weigh the evidence, 

orH^r h r .properly, to discover and arrange in some sort of 

kind - are material. He^ must point out the 

in order which ought to be given to this or other set of facts 

farts to th° some light and shades in the submission of the 

fkpL a' 1- ^"Prome Court in®® has held that the Judge lays down 

fL ltTlrP f ‘he jury on questions of law and tells theW ‘hat so 

nrf I r ‘“etsarc concerned they are within the exclusive province of the 

tion’and thTdefence ®® ^ “P *he evidence for the prosecu- 


.1 to part of the headnote of decisions of the Supreme Court 

without reference to the context is misdirection.^^ 

It IS not only desirable but necessary that the charge should be recorded 
in an mtelhgible form with sufficient fulness to satisfy the Appellate Court 
t at all points of law arising in the case were clearly and correctly explained 
to the jury. the observations of Stephen, J., at Page 667 of the same 
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CrLJ 1427. 

56. Ja6i/nu//oA, 57 G 1162. 

57. Amalendra, A 1952 G 461. 

58. Hasnu, A 1949 A 135 : 50 Cr L J 150. 

59. Kirtibash Das, 64 C \V N 289 : A 1960 
C 269 ; Kanailal Pulshi, A 1948 C 274. 

^0. Sw^ Prasad Misser, (1899) 4 G \V N 

61. Dwarakanath Stn, (1870) 13 W R (Gr) 
34. 

62. Mira Cajbir, (1903) 6 Bom L R 31. 

63. Samiruddin, 40 G 367 : 13 Cr L T 821 • 
17 I G 565. 

64. Akbar, 35 C W N 904 : 33 Cr L J 408 
Nagtndrabala v. Sunil Chandta, A 1960 
S C 326 : 1960 Cr L J 1027, following 


Ramkrishna Mithanlal, A 1955 S C 104 ; 
Nagendra, 34 OWN 169 Mohesh- 
nathatun, A 1939 C 610 ; Hu, 52 C 337 : 
A 1934 G 837 ; Md. Z^Ph'^ v. Shibraj 
Singh, A 1960 G 142; Asanullah, 39 
CWN 924: 36 CrLj 1246; 
Aetikhan, A 1936 C 186: 37 CrLj 
673 ; Galake Bihari, 42 CWN 129 : 
A 1938 G 51 : Hari Bag, A 1853 C 
118 : 1958 Cr L J 362. 

65. Ram Krishna Mithan Lai v. State of 
Bombay, 1958 S G R 903 : A 1955 S G 
104 : 1955 Cr L J 196. 

66. Wasu Pillai, A 1961 B 114. 

67. Jenkins, C J., in Upendra Nath Das, 
19 G W N 653 (663). 
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case.^ The charge is defective [rn does not set out all the questions that are 
required for decision.®® 

27. The Judge is not absolved from his duty because Pleaders 
on both sides argued at length. — “We accept the view that a Judge in 
summing up is entitled to have regard to the elaboration and skill with 
which the rival contentions have been placed before the jury by the advo- 
cates on both sides, but he should not in doing so omit pointedly to call the 
attention of the jury to matters of prime importance especially if they favour 
the accused merely because they have been discussed by the advocate.”®® 

28. Absence of proper Charge. — Where the record of the heads of 
the charge begun thus “Matters of law laid down for the guidance of the 
jury, the definition of hurt and grievous hurt and the applicability of sections 
concerning right of private defence”, then followed a statement of the case 
for the prosecution and that for the defence and the charge concluded : — 
“You will have to consider whether the absurdities, contradictions and dis- 
crepancies in the prosecution evidence are such as would arise naturally 
or are due to the fact that the story is a fabrication held that there was no 
proper charge to the jury.’® 

Omission to place the Defence Evidence. — The failure of the Judge 
to sum up the defence evidence to the jury must be regarded as a substantial 
misdirection.’^ 

Where the Judge omitted to state the defence case and also did not 
draw the attention of the jury to the conduct of the complainant and the 
accused, the trial was vitiated. In a criminal trial, the accused is entitled 
to have evidence in his favour submitted to the jury. Where in the summing 
up, there is not a word of the accused’s denials in the witness box or the 
evidence of his defence it amounts to a contravention of the elementary 
principles of fair trial and due administration of justice.’® 

29. Jury sole judges of facts — Judge not to express his views too 
prominently. — The duty of a Judge charging a jury is to present the facts 
in their natural aspect and not to suggest far-fetched explanations of points 
that tell in favour of or against either party. 

Where the Judge expressed his own opinion in terms too dogmatic 
and unqualified, and it did not appear that the learned Judge before using 
the Chemical Examiner’s report warned the jury that they must be satisfied 
on the evidence that the substances examined were in fact what they were 
said to be ; held that the charge of the jury was vitiated by a misdirection.’® 
In charging a jury, a Judge is not bound to do more than lay carefully and 
plainly before them the evidence as recorded by him, noting discrepancies 


68. Abdul Gohur Sikdar, 50 C 94 : 26 
C W N 972 : 36 C L J 152 : 24 Gr L J 
76. 

69. Malgowda, (1902) 27 B 644 (651): 
(1902) 4 Bom L R 683 ; Mongan DaSy 
(1902) 29 C 379 ; 6 C W N 292 ; per 
Woodroffc, J., in Peary, (19l9j 23 
C W N 426: 20CrLJ 300 : 50 I G 
348 (F B) ; Ram Bhugwan, 19 Cr L J 
886 . , 

70. Gangadhar Goala v. Reedy (1921) 25 
G W N 609 : 33 G L J 503 : 23 Cr 
LJ 41 : 64 I G 665. 

71. Fakir Appaya, (1915) 40 B 220 ; /n « 


Singan, (1915) 17CrLJ 19: 32 1C 
147 J Connell, 52 G W N 31 ; A 1947 
PC 186: 48 GrLJ \ Khijiruddin, 
53 G 372. 

72. Ramcharitar Dubey, 34 C \V N 954 : 32 
Cr L J 186 ; Abdul Gajfur, A 1920 C 
527 {Amalesh Chandra, A 1952 G 481. 

73. Joseph Connell, 52 G W N 31 : A 1947 
P G 186 : 48 Cr LJ 877. 

74. Kizhakedath Unniram, (1899) Weir 11 
386. 

75. Ofel Molla, (1913) 18 G W N 180 i 15 
Cr LJ 147 : 22 I G 723, 
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and inconsistencies and pointing out generally the wav in which it is favour- 
able or unfavourable to the accused/^ and lie is to lav down the law only 
in so lar as it bears upon the evidence adduced in the particular case.” 


A Sessions Judge should not take away the decision on facts out of the 
hands of a jury ' It is a misdirection on the part of a Judge to explain 
away a fact without leaving it to the jury ^ & k 


30. Jury must form their own opinion.— It is open to a Judge in 
Charging Uie jury to express his opinion as to the effect of a certain portion 
ot the evidence, but he should always be careful to add that it is for the 
jury to form their own opmion.so It is no misdirection to ask the jury to take a 
broad view of the evidence.^^ A summing up in which the Judge goes on 
dictating his own opinion on questions of fact, which ought to be left to the 
decision of the jury is no summing up at all.®^ 


T A J“>’y to neglect evidence. — It is not the duty of the 

J udge to say that the Jury may neglect any portion of the evidence ; that is 
c early against the provisions of the law which says that the jury are to give 
their verdict upon the whole of the evidence recorded.s^ 

32. Omission of Points in favour of Defence.— An omission to 
point out matters favourable to the accused and the nature of the defence 
IS a misdirection. Where a Sessions Judge failed to bring to the notice of 
the jury a fact of great importance elicited in cross-examination viz., the only 
witness who identified another accused, was terrified and not in her proper 
senses on the night of the dacoity ; A.W that the failure to do so amounted 

to a misdirection. ^ The Judge should not place the prosecution case too 
strongly and fail to place the defence case properly.®® The Tudge is bound 
to put before the jury a point favouring the defence which arises on the 
prosecution evidence, though the defence counsel has not raised it.®’ 


33. Reception of inadmissible evidence. — If the fudge receives 
evidence which ought not to have been allowed and fails to warn the jury 
against considering such evidence it amounts to a misdirection which vitiates 
the verdict. In cases tried by jury it is the duty of the Judge to prevent 
he production of inadmissible evidence whether it is or is not objected to by 

the parties. The verdict of a jury was set aside on the ground of misrecep- 
tion of evidence in Ramesh Chandra Das.^^ If certain items of inadmissible 


76. Chandra Kumar Mazoomder, (1876) 25 

W R (Cr) 54. ^ \ ) o 

77. perhiuk\\cr\i,}., [n Upendra jVath Das 
(1914) 19GWN 653;21 CLJ 377: 
16 Cr L J 561 : 30 I C 1 13 (F B). 

78. InreShivappa Higde, (1909) 7 MLT 
191 : 11 Cr L J 334. 

79. In re Subbu Tevan, 14 M L T 442 • 14 
Cr LJ 623 : 21 I C 671. 

80. Bepin Biswas, (1884) 10 C 970 ; .Sri 

Prosad Missir, (1899) 4 G W N 193 
(196) ; Sadhu Sheikh. (1900) 4 G \V N 
576 ; Natahar Chose, 35 G 531 ; Ali 
Fakir, (1847) 25 G 230; Hughes, 

(1891) 14 A 25; Harilat, 14 P 225 : 

36 Gr L J 1025 ; Kamiraddin Stuikh, 

37 G \V N 1102; A 1934 G 77* 
Naibulla Sheikh, A 1926 G 998. 

81. Baijnalh Mahlon, (1919) 1 Pat LT 

708: 22 Gr L J 125 : 59 I G 557. 


82. Sumera, A 1934 A 326 : 35 Gr L J 681. 

83. Mira Cajbar. (1903) 6 Bom L R 31. 

84. Rahmat Ali, 4 G VV N 196 ; EUhte 
Buksh, 5 R (Gr) 80 (F B) ; see 
Fakira Appqya, 40 B 220 i 1 7 Cr L J 
133. 

85. Venkattan, (1912) M W M 100 : 13 Gr 
L J 271 : 14 I C 655. 

86. AskrafAli, 37 G W N 596 (F B). 

87. UpendraNath, 19 G W N 653 (F B) ; 

16 Gr L J 561 ; Kailash Nath Shaw, A 
1950 C 510. ,, - 

88. Anavi Mutfuriya, 39 M 449 : 28 J 
329 : (1915) M \V N 229 : 16 Gr L J 
294 ; Swn/shwar Jha, (1921) 23 Cr L J 
91 : 65 I C443. 

89. Abbas Pande, (1898) 25 G 736 (741) . 

2GWN484. ,, 

90. (1919) 46 C 895: 29 GLJ 513 ; 23 
C W N 661 : 20 Cr LJ 324. 
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evidence have affected the verdict of the jury by reason of the failure of the 
Judge to give suitable directions to the jury disclosing their minds of the 
effect of such evidence, this amounted to a misdirection.®^ 

34. Approver — Evidence — Corroboration. — At the opening of a 
Sessions trial the name of an approver, who had already been granted par- 
don, was still in the category of the accused by mistake ; at the trial as soon 
as the mistake was found he was removed from the dock, held on the facts 
that he was competent to give evidence. 

The law in this country as expressed in Ss. 133 and 1 14 of the Evidence 
Act, is in no respect different from the law of England. A conviction based 
on the uncorroborated testimony of an accomplice is not illegal, but it is 
unsafe to rely upon such evidence unless it is corroborated.®^ 

The Sessions Judge should explain to the jury what an accomplice is and 
ask them to say whether X is an accomplice.®'* 

Where a statement of an accused person while in Police custody 
amounts to a confession of a limited kind there is no reason why it should 
not be taken into consideration against the co-accused under S. 30 of the 
Evidence Act.®^ 


A full bench of the Madras High Court has decided that the evidence 
of an accomplice need not be corroborated in material particulars before it 
can be acted upon and that it is open to the Court to convict upon the 
uncorroborated testimony of an accomplice.®® But the Calcutta High Court 
has held a contrary view.®’ 

A jury must be warned expressly of the danger in accepting the un- 
corroborated evidence of an accomplice and if the warning is omitted a 
conviction based upon such uncorroborated evidence must be set aside.®® 

35. Confession. — It was held on a consideration of S. 1 14 of the Evi- 
dence Act that the Legislature intended to lay down as a maxim or rule of 
evidence, that the testimony of an accomplice is unworthy of credit, so 
far as it implicates an accused person unless it is corroborated in 
material particulars in respect to the person.®® A Sessions Judge 
misdirects the jury in speaking of the statements of the co-accused which 
were not self-incriminating as confession or confessional statements in 
asking the jury to take them into consideration against the accused.* 

Where the Judge placed before the jury a self-exculpatory statement 
and all through dealt it as a confession, although he explained what little 
value a statement of this kind, specially when retracted had, it was held 
to be a serious misdirection.^^ 


Where the accused in making a confession replied to the Magistrate ; 
“I want to make a clean breast of every thing for the reason that, if I 
serve the Government in any way, the Government may take pity on me” 


91. Chhotka. A 1958 C 482 : 1958 Cr L J 
1170. 

92. Haji Ayub Mandalt (1927) 54 C 539. 

93. Per Straight, J., in Ram Satan, 8 A 
306 (310). 

94. Surya Kanta Dhatlacherjee, 24 C W N 
119 ; 31 G LJ 20 : 21 Cr LJ 802. 

95. Shivabhai, (1926) 5G B 683. 

96. Afalhu Kumarnswami Pillaif 35 M 397 
(F B) see Anon, 4 M H C R App vii. 

97. Lalit Mohan Chakraverty, (1911) 38 C 


559 (579). 

98. Rattan Dhanuk, A I R (1928) P 630. 

99. Sadhu Mundul, (1874) 21 W R (Cr) 69 
(71) ; Rebati Mohan Chakravarty, (1928) 
32 C W N 945. 

1. 45 G 557 : 22 C VV N 213 : 

27 C L J 149 : 19 Cr LJ 305 ; 44 IG 
321. 

la. Bhadseswar Sarder, (1928) 32 OWN 
731 : 47 C LJ 526 : 107 I G 751 : 
A I R (P928) G 416 (2). 
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inidmisslle'^'Vhf’cf ‘he confession 

nadm>ss,l>Ie_ The Sessions Judge misd, reeled tlie jury in niacin- before 

from thrnrosTd’cni"' '''!] ‘here appeared to have been a direct inducement 
would com^prTmLe ihe mTtt"^^^^^ 

Mears, C. J. in the full bench decision of Ruggha* held that a 

ren dre^'ldcLT" -d hl^Lt 

ment *h^,' ^'practice threat or inducement in making such state- 

sliehtlv differed f ,n' ‘'^'^Suage of such statement. Mukherji, J., 

nSl majority and observed that a confession in 

Dull 119241 “io' p f'-Tl ^ suspicious article and relying on Panchkauri 

Dull, (1924) 52 C 67 held that a retracted confession vvL worse. 

act unnn unsafe for a Court to rely on and 

the uhnle e -'d "'hteh has been retracted unless after consideration of 

unhesitatincr"e case the Court is in a position to come to the 
un ess Z ^ conclusion that the confession is true, that is to say usually, 

Ziere n T Corroborated by credible independent evidence.* 

as m properly explain to the jury the law and practice 

cannet Ke i”^“fo‘'"Tr°''!'°h°rated testimony of the approver, the verdict 

cannot be sustained.- If the Court fails to set out^clearly the nature 

with th^ZZ and fails to warn the jury in dealing 

thev Z 1 I ‘ ol^oneof the accused that if they found that 

A /d”!! against the accused thev must wholly dis- 

mfimd \ i vitiated.’ Omission to explain to the jury the 

attitude to be taken towards a retracted confession as evidence against a 

I ,? tP r“Z defec‘.- It cannot be laid down as an abso- 

r*r:o that a confession made and subsequenily retracted by a 

Zr? vf cannot be accepted as evidence of his guilt without independent 
corroborative evidence.- The same view was expressed in Maiku Lal.'o 

resnei^hZ Pfr-o"- were tried for the offence of abduction and rape, 

^ and the Judge admitted the confession of the former, though 

sion* w latter, he had warned the jury not to rely on this confes- 

lon Held, that he should have told the jury not to take the confession 
at all into consideration ' 


The Supreme Court in the case of Puran v. State of Punjab^^ held that 
It IS a settled rule of evidence that unless a retracted confession is corro- 
Dorated in material particulars it is not prudent to base a conviction in a 
Urimmal c^e on its strength alone. The Supreme Court in the case of 
RamPrakashv -S/a/f o/P«nyaii3 has held that although a retracted confession 
as on y little value as the basis of conviction and the confession of one 
accused is not evidence against a co-accused tried jointly for the same offence 
but can be taken into consideration against him, i. e., it can lend assur- 
ance to the other evidence. 
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37. Absconding. — A Sessions Judge should tell the jury that even if 
they believed that the accused did abscond, ‘absconding’ is not necessarily 
or invariably incompatible with innocence.^"* 

38. Omission to ask the Jury to draw adverse inference against 
the Prosecution from Non'e.\amination of Material Witnesses. — 

Where a Judge did not tell the jury that they could draw an inference un- 
favourable to the prosecution Irom its omission to examine material witness- 
es, held it amounted to material misdirection and vitiated the trial. 

39. Misdirection in explaining law — Instances. 


(1) Murder. — Their Lordships of the Judicial Committee held that 
the direction by Page, J., in his charge on the point under S. 34 I. P. C. 
was a proper direction.^® Where blood-stained ornaments were found in the 
room occupied by the accused and the evidence established that those 
articles belonged to the accused, and there was no direction in the Judge’s 
charge to the jury pointing out that the possession in this case was a fact 
from which the Court might presume not merely theft or receipt ol stolen 
property but also murder, held that this was a serious misdirection.” ‘‘Where 
a trial for culpable homicide is proceeding before a jury, it is not an 
appropriate mode of laying down the law to discourse on all branches 
and departments of this complicated crime; to do so is, I think, calculated 
to confuse the jury and possibly to direct their deliberation into channels 
that have nothing to do with the case”.^® 


It is necessary for the Judge to read the very words of the section 
itself to the jury, and then if necessary explain what is the meaning of 
the section.^® The omission of the Judge to direct the jury that if they 
believed the confessional statement by the wife, charged with abetment of 
murder, she could not, having regard to S. 94 I. P. G. be convicted of 
abetment of murder, was held to be a misdirection vitiating the conviction.^® 
In a trial by a jury on the charges of murder and rioting with deadly 
weapons, if it is found that the person whose death was caused was 
suffering from disease which accelerated his death and that the injuries 
described in the medical evidence are in themselves not sufficient to cause 
immediate death, the Judge ought to point out those facts to the jury. An 
omission to do so has been held to amount to a misdirection resulting in 
the miscarriage of justice. Where the prosecution case was that tliere 
was no right of private defence, held it vvas a serious misdirection vvhen 
the Judge told the jury that the case fell within Exception 2; the proper 
direction was to put clearly before the jury that the question they had 
to decide was whether or not the right of Private Defence came into exist- 
ence and not how far it extended.^^ Before a Judge leaves a case to the 
Jury for a finding as to whether the accused’s case comes within one of 
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the Exceptions to S. 300 I. P. C. there must be evidence, at least on allegation 

by the accused on which ihey might reasonably and properly conclude the facts 
to be established.^^ The omission by the Judge to lay specifically before 
tlie jur^ in a case of culpable homicide, the question whether in causing death 
the accused had the intention to cause death or such injuries as were likely to 
cause death, or the knowledge that he was likely to do so, though in the 
earlier part of the charge he had explained generally the terms “murder*’ 
and culpable homicide and had pointed out the distinction, is a materi- 
al misdirection. Where the Sessions Judge said in his charge to the 
jur^ that those of the accused who had pleaded alibi were bound to prove 
the plea and if the jury were of opinion that they had failed to establish 
the plea there would arise a presumption against them as to their compli- 
city in the crime, held that the Judge was clearly wrong and there was 
no authority for the statement that such a presumption would arise in 
the evem mentioned.^- It is the duty of the Judge to explain the dis- 
tinction between ‘murder’ and ‘culpable homicide’ and then the jury as 
judges of the facts have to decide the issue about provocation.^® Where 
the distinction between ‘murder’ and ‘culpable homicide’ was not pointed 
out and the Judge did not sum up the evidence at all a new trial was 

ordered.^’ 

Where the case was clearly one of murder and no one suggested that 
the crirne was culpable homicide not amounting to murder, the omission 
to explain to jury the difTercnce between them is not misdirection^®, and 

inability of the prosecution to prove motive is immate- 
nal. the trial judge charged the jury to come to a finding either 

under S 302 or 304 Part land failing that under S. 304, Part II, held, 
the trial Judge was in error in omitting to charge the jury and the 
correct direction was tliat the accused was guilty under S. 326, if the 

knowledge or intention requisite for 
a conviction under S. 302 or 304.=» Omission to mention S. 34 I. P. C. 
Will not render the conviction invalid unless the accused could show that 
p^'fjtjdiced.®' Omission to refer to statutory presumption under 
1 bo Evidence Act and to explain S. 80 L P. C. vitiates the verdict 
ot the jury.3 Where the prosecution relies upon the evidence of motive 
as a circumstance against the accused it is the duty of the Judge to place 
betore the jury the absence of circumstances bearing upon the evidence 

The mere fact that the accused persons do not admit their presence 
at the occurrence and raise a case of provocation or of that of passion or 
something of that sort does not render it unnecessary to give the jury a 
proper direction as to exceptions in S. 300 I. P. C.®^ 
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Where the Sessions Judge did not place before the jury the special 
circumstances whicii in his view brought the ollence within .t!ie definition 
of ‘murder’ nor did he explain to the jury the exceptions 1,2 and 4, but 
directed that if the oftence of rioting were established they were to hnd 
the accused guilty of murder, held this was a misdirection.^* 

In all cases of murder bv poisoning, the Judge should make a 
minute analysis of the whole of the evidence^**' wherein a case under 
Ss. 302 and 304 I. P. C. the Judge in elTect withdrew the determination 
of facts. Telling them that no reasonable man would have any doubt 
as to the guilt of the accused, held that the charge was bad.®^ 

(2) Culpable homicide not amounting to murder.— In charging a 
jury in cases of culpable homicide not amounting to murder, a Judge should 
call upon them to state which description ol culpable homicide they 
consider the accused persons to have committed.' The summing up 
on a charge under Ss. 302 and 304 I. P. C. is defective in law where the 
Judge does not properly direct the jury to consider the inteniton of the 

accused.®® 

Where a jury returns a verdict of not-guilty of culpable homicide, it is 
the duty of the Sessions Judge to require them to find expressly whether or 
not the accused is guilty of any minor offence.®® 

The Judge should leave it to the jury to find whether the offence was 
one of murder or of culpable homicide or any lesser offence after pointing out 

to them the legal definition of each offence.'*® 

Culpable homicide.— In a case under S. 304 I. P. C., it 

• * lox/ino- Hnvvn the law to discourse on all branches and 

appropriate mode ol laying down tne law p,-;,,.. pnimril held 

departments of this complicated topic of crime.** The I r v> Council held 

in Ae case of Benjamin that if the case had been before a j my and 

L ludgrhad noi explained to them the possibility of a verdict of man- 

slauihtlr but had said if not accident the only alternative is murder that 

couTd have been an erroneous summing up. Where 

under Ss. 302 and 304 pleaded that the occurrence was the result of ^ pure 

accident, the ju g r p q it was a non-dircction amount- 

cxplam Ss. 337 an _ .u- ’verdict Where the judge explained 

S 304 1 P C used the word ‘possible’ instead of the word likely co use 
Quence of the acTof the accused, held, he misdirected the jury.» It would be 
difficult as a matter of law to hold that whereas m a inui^er case tried by a 

ju„ .h. ..c«d „.ky . ply — s JO 
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(3, Grievous hurt.— Where the only issue in the case of a trial for 
causing grie\ouj) hurt is whether the right of private defence exists or not, it is 
a misdirection lor the Judge to refer to S. 300 Exception 2. Where the Judge 
m a charge under S. 326 I. P. C. omits to refer to S. 101 L P. G., held that 
the charge was vitiated by misdirection.-*^ 

1 4) Rioting. Where the common object alleged in the charge as fram- 
ed was to take forcible possession of the complainant’s land and hut, to 
assault him and others named, and the prosecution and the defence each 
asserted exclusive possession and attack by the opposite party, held that the 
Judge was not wrong in asking the jury to consider the third alternative." 

. Where a Judge in his charge to the jury referred to two possible common 

ohjec's of an unlawful assembly, one of which only had been set out in the 

c large and which the accused had no opportunity of meeting, the conviction 
was set aside. Although the common object of the unlawful assembly is 
sate in the charge, the Session Judge ought, in commenting upon the 
provisions ol S. 149 of the Penal Code, to draw the attention of the Jury 
expressly to the common object. If any member of an unlawful assembly 
causes death with the intention specified in S. 300 I. P. C. it does not neces- 
I ^G every member will be guilty of murder by operation of 

r ^^“^ “Where the learned Judge said ; *‘If the actual possession 

of the land ’ by ‘G’ is established then quite irrespective of the question 

whether C acquired a valid title to the land by the kabala from ‘A’ or of 

the question whether the title of the land rested with ‘B’ the accused persons 

must be held to have formed members of an unlawful assembly if they had 

the common object of enforcing the right or supposed right 

oi b to the land in question by means of criminal force or show of criminal 

lorce, held this was a material misdirection which occasioned a failure of 
justice”. 

Right of Private Defence. — If there is evidence on either side as to 
the exercise of the right of private defence then the Judge must put the case 
ol private defence to the jury. The accused may plead that they were not at 
the place of occurrence and at the same time plead that they acted in private 

defence. ^ ^ 


. ^be omission to place carefully before the jury the law as to the right of 
private defence of the person as bearing on the facts set up, and to direct 
their attentions to the point, whether and how far, the accused was justified 

in order to prevent injury to himself, was held to 
be a serious misdirection vitiating the trial. ^3 


Where the law as to the right of private defence bearing on facts was 
rmt properly explained, the Judge misdirected the jury.®^ A 
should tell the jury that if the complainant’s party had committed criminal 
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trespass in the land of the accused, the accused would have a right of private 
defence.®^ He should also put, wiiere no question of private defence arises, 
the question of right of private defence in the alternative when the defence 
is that the accused is not responsible for the killing.^® 

(5) Robbery.— “It is not sufficient for the Judge merely to read to the 
jury the definition of dacoity, and to leave it to them to find out whether the 
evidence produced for the prosecution made out a case under S. 395 against 
the accused. It was the duty of the Judge to call the attendon of the Jury to 
the different elements constituting the offence, and to deal with the evidence 
by which it was proposed to make the accused liable under the section. 
His failure to do so in our judgment amounts to a clear misdirection”.®'^ 
It is for the prosecution to establish that an offence of robbery is com- 
mitted by committing extortion by putting the complainant in fear of 
injury or wrongful restraint. If the defence suggestion that tlie money 
had been paid voluntarily was placed by the Judge before the jury, it can 
not be said that the charge was vitiated by misdirection.®® Omission to point 
out the difference between vendalism and dacoitv or theft amounts to mis- 

4 

direction.®® A Judge should tell the jury in a case under S. 365 I. P. C, 
what is necessary to constitute the offence of robbery as defined in S. 390 

I. P. C.60 

(6) Dacoity. —Where the heads of the charge were so condensed that 
it was difficult to understand what the learned Judge really said and where 
the manner in which the evidence of identification was dealt with was criti- 
cised as incomplete and unlikely to help the jury in arriving at a right con- 
clusion, held that the charge was vitiated by misdirection,®^ It is a matter of 
mere non-direction on the part of the Judge who did not draw the attention of 
the jury to the argument of the defence that the approver’s evidence should 
not be believed because he might have been tutored by the police to make a 
statement which fitted in with the evidence of witnesses wlio had been 
previously examined.®^ Where in a case of dacoity the Judge pointed our 
the main defects and contradictions in their evidence and stated that the 
witnesses were all definite that there were five or more men concerned in the 
dacoity and they conjointly committed the dacoity then S. 395 would apply, 

that there was no misdirection.®® Where the Sessions Judge dealt with 
the defence criticism of identification of the accused by the prosecution 
witnesses and left it to the jury, held, the direction was proper ®* 

Where on a charge under Ss. 392 and 397 the Judge while directing the 
jury that there was no evidence that the accused caused grievous hurt or 
used deadly weapons directed them to convict under S. 397 I. P. C. because 

grievous hurt was caused by some of the robbers, held that this amoutued to 

a misdirection.®® 
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In an appeal by tlie Crown against an order ol acquittal of eleven persons 
of whom all were charged with having conspired to commit dacoity and all but 
one with having committed a dacoity, although tliere was a serious defect in 
tlie charge where it roterred to the conduct of the police that no distinction 
had been made between the suggestions put in cross-examination that were 
supported by the evidence and those that were not and where the attention 
of t le jury had not been drawn to the direct evidence rebutting those sugges- 
tions, the High Court did not direct a retrial as the case for the prosecution 
depended on accomplice evidence which was not corroborated.®^^ The 
Judge should point out to the jury the evidence against each of the accused 
and the circumstances which distinguish the cases of some of the accused from 
that of the others/’® Where three known and named persons were charged 
with dacoity along with two unknown men and the jury acquitted one of the 
three and convicted the other two of the offence, held that it was open to the 
jury to find that the total number was five ; although there were misdirec- 
tions, yet no retrial was ordered as the appellant’s remaining in jail for several 
months for what appeared to be a drunken brawl was considered suflicient,®’ 


(7) Rape. — It is a misdirection to direct the Jury that tlie character of 
the prosecutrix is not relevant.®® On a charge of ‘rape’ the Judge m iiis 
charge to the jury said “you will observe that in the case the sexual inter- 
course was against the girl’s will and without her consent, or at any rate, with 
only such consent as she gave under fear of the accused’s threat ol violence to 
her” instead of saying, as he ought to have done "you will have to determine 
upon the evidence in this case whether the sexual intercourse was against the 
girl’s will etc.” the charge w'ent on in the same style instead of leaving it to 
them to decide what, in their opinion is proved, held this amounted to clear 
misdirection.®® In the follow'ing cases'® it was held that the proper and 
necessary direction to the jury is that it is unsafe to convict an accused on the 
evidence of the prosecutrix unless it is corroborated in material particulars by 
some independent evidence but the Judge ought to tell the jury that if in spite 
of his warning they came to the cmclusion that they believe the girl 
and think the accused to be guilty, then they had a right' to convict him on 
her uncorroborated evidence. jXoor Ahmed Gazi's case'® was not followed m. 
The view in'® and'^ was not followed in.’^ Supreme Court has held m 

Rameshwarv. State of Punjab'’'^ ihe woman who has been raped is notan 

accomplice, that in sexual offences corroboration of the testimony of the pro- 
secutrix is not essential but the true rule is that in every case of this type the 
rule about corroboration should be present in the mind of the Judge, as a 
matter of prudence. In view of the decision of the Supreme Court in 
RameshwaPs case,’® the decisions’® seem to have been modified. The view ol 
the Privy Council’'* that as a matter of prudence conviction should not ordi- 
narily be based on the uncorroborated testimony of a child witness also seems 
to be modified by.’® In a charge for rape, the burden was on the prosecu- 
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tion to prove in addition to the factum of sexual intercourse, that the girl 
was below 14 or else that the accused committed that act against her will or 
with her consent. 


(8) Theft • — Where the Sessions Judge did not explain in what the 
offence of theft with which the accused was charged consisted, held there was 
no want of direction where no question as to whether there was a legal pos- 
session or as to whether dishonest intention, was established. 

Where the Judge in his charge to the Jury said “the accused maybe 
presumed to be the thief if there is no evidence to the contrary*’ instead of the 
words “unless he can account for his possession.” held that the passage quoted 
was no misdirection as the Judge in other passages gave the proper direc- 
tion.'^’ The Madras High Court in Gorle Kandangadu^^ held that it was a mis- 
direction on the part of the Judge where he had asked the jury to draw the 
presumption under S. 114 of the Evidence Act. 


(9) Receiving or Retaining Stolen Property. — Where the Judge 
charged the jury saying “when it is proved or it may be reasonably presumed 
that the property in question is stolen property, the burden of proof is shifted 
and the possessor is bound to show that he came by it honestly, and if he 
fails to do so, the presumption is that he is a thief or receiver according to 
circumstances, and that if the jury find that the accused have failed to 
account for their possession, that they may presume that they have come 
dishonestly by stolen property,” held the charge was vitiated by misdirection.’® 

The Jury ought to be told the circumstances that are deposed toby 
witnesses — whether such omission is a misdirection depends upon circums- 
tances.®® 


The Sessions Judge should tell the jury after summing up the evidence 

in the case that before they could find the accused guilty, it was necessary 
for them to find (1) that the property was stolen (2) that it was dishonestly 
retained and (3) that the accused knew or had reason to believe the same 
to be stolen property.®^ The attention of the jury should be directed to the 
necessity of their being satisfied that the possession of the stolen property was 
clearly traced to the accused.®'^ Where the Judge omitted to tell the jury 
that unless the accused was found to be in exclusive possession of stolen pro- 
perty he could not be convicted under S. 412, I. P. C., held, charge is bad 
Where there is no other evidence but the prosecution on a charge under 
S. 412 I. P. G., is based upon the presumption under S. 1 14, illustration (a) 
Evidence Act, if the accused gives an explanation which is reasonably true 
or possibly true, the accused is entitled to an acquittal. 


Enelish case.— Under the English law it is a presumption of fact, and 
not an implication of law, for evidence of recent possession of stolen property 
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unaccounted for, whether the offence of stealing, or of feloniously receiving 
has been committed.®^ 


(10) Criminal Breach of Trust— The question of dishonest intention 
IS a question of fact and should be left to the jury.®® 

W here the Judge did not tell the jury expressly that the test they were 

to apply was whether the circumstances relied on by the accused showed an 

intention of causing ‘wrongful gain’ or ‘wrongful loss’ nor did he tell them 
what those terms meant, held the verdict could not stand.®^ Where the trial 
Ju ge m a case under S. 409, I. P. C., told the jury that the evidence about 
payment of Rs. 4,000/- is proved to be utterly useless but omitted to tell 
em t lat i they i ejected this part of the prosecution case, because officers in 
the position of the accused did not commit illegal acts unless they are promp- 
ted by some strong motive, held^ theft was misdirection.®® 

(11) Cheating— Where a Judge did not draw the attention of the jury to 
the question as to whether the ingredients required by S. 415, I. P. C., were 
present on the facts alleged by the prosecution, held the charge was vitiated 
iy mis ircciion. It is necessary for the Judge to explain what amounts to 
cheating or dishonest inducement’ or ‘delivery of property.’®® It is the duty 
ol the Judge to explain the difference between a promise which is not intend- 
ed to be kept at the time it is made, and a promise which is intended to be 
kept at the time it is made but is subsequently broken.®^ 

* * 1 ■ 1 * f The charge in a trial of ‘Forgery’ was held to be defec- 

tive where it did not show what the facts of the case were, what the evidence 
adduced was, or what the case was for the accused.®^ 

Where U was argued that the Sessions Judge omitted to explain to the 
jury what fraudulently or dishonestly” meant, held that this was not a mis- 
direction which vitiated the trial as it was cured by S. 537.®® 

, - In the case oi" Asimoddi^^ the Judge misdirected thejuryinnot having 
left It to thern to say whether on the evidence they found that the intention 
ol the accused was dishonest or fraudulent. 


Where the Judge told the jury that the only issue was whether the forged 
documents were in possession of the accused, and whether the nature of one 
ot the documents was such as to connect them with the accused being the kind 
of document he would be likely to have in his house and if they found this 
issue in the alternative they must return a verdict of guilty, held, that the 
judge misdirected the jury.®® It was also held in®® that a charge of forgery 
does not lie against a person who is not the writer of a forged document or 
who does not sign the forged note. 


(13) Kidnapping and Abduction. — A notice of a charge of kidnapping 
under S. 366, I. P. C., is not a fair, proper or sufficient notice of a charge of 
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abduction.®® “In any case the question for the j'ury was not whether the 
defence suggestions were true in all their details but wliether the prosecution 
case of a forcible abduction had been made out”.®’ Where in a case under 
S. 366, I. P. C., the learned Judge’s heads of charge read more like a judg- 
ment or a speech of a prosecution counsel than a summing up of the case as 
required under the law, it was held to be a serious misdirection.®® Where the 
Judge directed the jury to infer from tlie fact that a young girl was carried 
off at night that the presumption was that she was kidnapped in order that 
she might be forced or seduced to illicit intercourse, held that this was a 
misdirection upon the facts of the case.®® Where the learned Judge stated 
thus : “You shall have to see if the woman Benodini was by force compelled 
to leave her house and to go to various places,” held that it is not necessary 
for the prosecution to establish that she was by force compelled to leave not 
only her house but also compelled to go to various places.^ Where tlic 
Judge had not properly dealt wilii the question of minority and the Judge did 
not direct that the burden of proof was on the prosecution the conviction was 
set aside. 

Where the Judge stated in his charge that the onus as regards establish- 
ing the age of the girl was on the accused and did not indicate, while explain- 
ing the elements of the offence, the effect of the girl’s leaving the protection of 
the guardian before she was taken away by the accused, the charge is bad 
for misdirection ^ Failure of the Judge to warn jury of danger of convicting 
upon uncorroborated testimony of girl and what amounts to corroboration in 
such cases amounts to serious non-direction.^ In view of the Supreme Court 
decision in Rameshwar v. State of Rajasthan * the decision® has been modified. 

(14) Unnatural Oflfence.— It is a misdirection to tell the jury: “If 
you are morally convinced your verdict should be that of guilty.^’® 

40. Misdirection Instances.— Charge must set out all questions 
required for decision.® Where the record of the heads of charge to the Jury 
stated that the Judge referred to and explained certain sections of the Indian 
Penal Code, held that this was not a sulHcient record of the charge on the 
question of law.’ It is a misdirection on the part of a Judge to lay before 
the jury the purport of a statement which is neither on the record nor proved.® 
We would expect the general trend of the charge to be in favour of acquittal, 
the charge, whether so intended or not, in fact reads as one in favour of 

conviction.”® 

Where evidence of a witness before a committing Court was not admitted 
under S. 288 but the Judge directed the jury to treat it as substantive 
evidence, held, xht Judge misdirected the jury.^® An omission to point out 
discrepancy between F. I. R. and petition of complaint must be treated as a 
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Thcju^, .misdirects the jury when he asked it to solve 
p oDiem D> resoiting to speculative reasoning.i^ Where the Session*; Tnrlcr#^ 
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Xcrbefore . m h " the jury h Omission to 

assailant and failnre^t (Jeclaration of the deceased who named the 

rSed as r " regarding such declaration must be 

witnesses must be ■ ?^'^,‘^"^®^*'on- A Judge telling the jury that eye- 
also wherr^a rhart‘5 f respectable misdirects the jury.r» So 

out a case of theft a ° ro bery, the summing up of the evidence makes 

was nuuinfthe c ’ f ^ “f extortion.rt It 

report th?T ^,,. rfl"'‘{‘'‘‘-'^ if after putting the first information 

Sealithm'? r ‘ if 'hat they would find from the F. I. R. that 
U gave a death blow to the prosecution case.is 

evidence onlv ^etlical evidence is merely expert opinion 

person A^TiiH d* evidence of the facts found upon the victim’s 
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to them could cv ! ^ unexplained by the accused, who according 

misdfrTcts the iur^ '"'Sht but must find the accused guiltyf 

SncfdisfilivTn.; I. ^‘^“"’Plete picture of the 
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direction for him t result of such previous trial. It is mis- 

findine in the nrp ° ^ ^ le jury that the High Court had come to a certain 
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‘Theft’* Misdirection . — See the case of Chinnu^^ noted under 
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1955 C 590 : 1955 Gr LJ 1483. ' 

Dagdro Shivram Mandans Kar, A 1956 R 

277 : 1956 CrLJ 882. 

^,^'lsluSahu, A 1958 Or 239 : 1958 Cr 
LJ 1332. 

Mondal, A 


19. per HedayatuUa J., in Jfagendrabala 
Mitra v. Sunil Chandra Roy, A I960 SC 
706 (721). 

20. Seneviratre, 41 GWN 68 : A 1938 PC 
289. 

2 1 . Hari Singh, A 1 958 G 118; 1 958 Cr 
LJ 362 ; Bejqy Kumar Basu v. Kalipada 
Ghosh, A 1955 C 580: 1955 Cr LJ 
1483. 

22. Babulal Bajpai, A 1959 C 693. 

23. Mafejuddi, (1922) 24 Cr IJ 305 : 72 
IC 65 (C). 

24. Keshab Pal, (1909) 9 CLJ 380 : 10 Cr 
LJ 498 : 4 IG 120. 

25. 16 Cr IJ 618 : 30 IG 442 (M). 
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It is no misdirection to ask the j'ury to take a broad view of the 
evidence.^® 

Where the verdict showed that the jury understood the law, held iht. 
failure of the Judge to record in his charge what actually his explanation 
of the law was did not necessarily involve the setting aside of the conviction, 

Identity of thumb-mark. — The question of identity of a thumb-mark 
is a question of fact to be decided on any other question of fact. There is no 
objection in law to a Judge taking the thumb-mark of an accused person, if 
the Judge thinks it relevant ; and a conviction based on a comparison of the 
thumb-mark of an accused person with tlie thumb-mark on the document in 
question is not improper.^® 

Where the Judge told the jury that whatever view they might take of 
the defence version they could not convict the accused unless they were satis- 
fied about the truth of the prosecution case version as to the place of occur- 
rence, there is no misdirection. Where the Judge states his opinion from 
the materials on record that the attitude taken by the accused in a previous 
trial was inconsistent with his attitude in a subsequent trial, it cannot be 
said that he misdirected the jury.®® 

Where the jury were not warned that the prosecution improved the case 
to meet the situation as it developed and to fit in the other evidence to meet 
the grounds of defence with the result that damaging evidence was left out, 
but as the judge dealt with each of the incidents separately, his failure to warn 
the jury did not make the charge open to criticism.®^ Omission to tell the 
jury that the order under S. 144, Gr. P. Code was not evidence of posses- 
sion, heldy no misdirection as the Judge gave them no reason to suppose that 
S. 144 order was evidence of possession.®^ 

42. Non-direction. — Non-direction amounts to misdirection only when 
it is such that there are grounds for thinking that the jury by reason of it, 
may have been put on the wrong track and made to arrive at a wrong 
conclusion.®® Where the law was not properly explained, particularly 
the omission of any explanation with regard to the charge of abetment 
constituted a misdirection. ®« The charge must be read as a whole and 
it is not necessary to repeat the direction as to the necessity of corroboration 
of an accomplice every time any reference is made to his evidence.®® 
Every non-direction in a charge to the Jury does not necessarily amount 
to misdirection.®® Where the only witness on whom the prosecution 
relied was cross-examined and declared hostile but the Judge omitted to 
tell the jury that they should return a verdict of not guilty as there was 
no evidence, held the omission was a serious misdirection.®^ 


26. Baijnath Mahton, 1 Pat LT 708 : 22 Cr 
LJ 125 : 59 IG 557. 

27. Chotan Singh, (1927) 7 P 361 : AIR 
(1928) P 420. 

28. Kandasami Tfuvan, (1923 Oct) 50 M 

462. , 

29. hfaimuddin Biswas, 40 CVVN 1377 ; 38 
Cr LJ 273. 

30. Ayab Alt, A 1942 G 277 : 43 Cr LJ 
693. 

31. AmaUsh Chandra, A 1952 C 481 : 1952 

CLJ 1013. , , _ 

32. Banwari Singh, A 1951 P 473 . 52 Cr 


LJ 676 ; Trailokya Nath Das, 59 C 
136; 33 GrLJ44l. 

33. Bajit Mian, (1927) 6 P 817. 

34. Hemanta Kumar Patlak, 47 C 46 : 30 
CLJ 29 : 21 Gr LJ 755 : 58 IC 455. 

35. Abdul Salim, (1921) 49 O 573:26 
CVVN 680 : 34 CLJ 279 : 23 Cr LJ 
657 : 69 IG 145 : AIR (1922) C 107. 

36. Prtiiy, (1919) 23 CVVN 426 : 20Cr IJ 
300 ; 50 IC 348 (FB). 

37. Makbul Khan, (1928) 32 OWN 872 : 
AIR (1928) 690, following Khijiruddin, 
(1926) 53 G 372 : AIR (1926) G 139. 
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notice '‘of J important evidence to the 
^ ^ ^ ' amounts to misdirection or non-direction involving a sub- 

o re v nTT'rF.^^ In^thejudge emphasised that it is unsafe 

if it tiirnt: ^ ca lon evidence of a solitary witness. Non-direction on facts 

t turns the scale is sufficient for the High Court to set aside the verdict.^® 

omission to warn the jury that the statements of the witnesses 
ac coarse of investigation were not to be regarded 

tir^n 40 ^ material non-direction amounting to misdirec- 

H,nwn tiiat an adverse inference should be 

prosccutioo foF not examining witnesses examined at the 
^ .^^§0 ^ould amount to misdirection if the prosecution had inten- 

• . • ^ in* ^ * 1 ^ evidence.'*^ Where the counsel for the accused 

IS a ress^ ad asked the jury to draw an inference adversetothepro- 

to cause any preju- 
dice. !■ allure to tell the jury that the statements used merely for the 
purpose of contradictions were not substantive evidence, cannot be regard- 
ed as a non-direction amounting to misdirection affecting the verdict.^ 
failure to direct on material particulars is misdirection.*^ 

r.n, Non-direction amounts to Misdirection.— On a 

rlL ^ I C*- 26 of the Letters Patent in a 

Sessions on the Original Side by 
.-1 ^ j c' ^ bench decided that there was misdirection in the 

misdfi^ection O.J., pointed out the non-direction amounting to 

Mere non-direction is not necessarily misdirection. Those who allege 
misdirection must show that something wrong was said, or that some- 

st 1 4 ^^^ which would make wrong that which was left to be under- 


A misdirection is material only if it causes an erroneous verdict but even 
an erroneous verdict cannot entitle the Appellate Court to interfere with the 
verdict unless the error has caused a failure of justice in fact.*’ Failure to warn 
jury about record of statements contrary to S. 161 (3) vitiates trial.*® Failure 
to treat evidence of eye-witnesses admitted under S. 288 as substantive evi- 
dence does not render the trial bad, if in spite of it the judge treats the 
case as entirely depending on circumstantial evidence.*® Non-direction 
regarding first information Report (that it should not be treated as subs- 


38. BWa/, (1957) ALJ 963. 

39. Khetrabojhi Panda v. Lalit Kumar Sen 
Gupia, A 1959 G 595 : 1959 Gr LJ 

1158 ; Mangulu, A 1958 Or 239 : 1958 
Gr LJ 1332, 

40. Iman Alt Khan, A 1956 G 368 : 1956 
Gr LJ 883. 

41. Jiban Krishna Das, A 1951 C 31 ; 
Lalua Dorn, A 1955 G 461 : 1955 Gr 
LJ 1174;/ffMn Ali Khan, A 1956 C 
368 ; Haehani Khan, A 1930 C 481 ; 
Kameshwar Lai, A 1933 P 481 • 
Ambaran Haloi, A 1952 Ass 129 ; 
Quasim Ali, 1950 A LJ 650 ; Narahari 
Borkar, A 1946 B 446 : 47 Cr LT 962 ; 
Sk. Nabob Ali, 34 GWN 1 151 : A 1930 
G 708, 

42. Sardul Singh v. State of Bombay, A 1957 
SC 747 ; Radhanath Dhar, 58 GWN 


243 ; Tajem Ali, 58 C 1095 (SB). 

43. Basappa, A 1956 B 941. 

44. Kailash Nath Shaw, A 1950 C 310 : 51 
GrLJ1212. 

45. Fatteh Chand Agrawalta, 44 C 477 : 24 
CLJ 400 : 21 GWN 33: 18 Cr LJ 
385 : 38 IG 945 (FB). 

46. Eknath Sahay, (1916) 1 PLJ 317: 17 
Cr LJ 353 : 35 IC 657. 

47. Khan, A 1955 C 146 ; 1955 Cr LJ 485 : 
Bapwas Alarti, A 1940 N 221 : 41 Cr 
LJ 894 ; Champa Pasia, A 1928 P 326 ; 
Fatteh Chand Agrawalla, 44 C 477 FB : 
18GrLJ 385. 

48. Bejoy Chand Palra, 54 GWN 447 : 31 

GrLJ 1307. ^ 

49. Gahar Sheikh, A 1947 G 345 : 47 Cr 

LJ 951. 
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tantive evidence) is a technical omission and it could by no means be said that 
the resultant misdirection caused an erroneous verdict.^® In a mutual fight 
resulting in a murderous attack on some persons who were charged under 
304/34 I, P. C., omission by the Judge to tell the jury to consider whether 
the accused had the common intention to cause grievous hurt or simple 
hurt must be regarded as a non-direction amounting to misdirection.^^ 

44. Omission when amounts to Misdirection — Instances. — (i) to 

state the facts. — The charge to the j’ury was held to be defective inasmuch 
as It did not show what the facts of the case were, what the evidence 
adduced was or what the case was for the accused.®^ Where a Sessions Judge 
failed to bring to the notice of the jury a fact of great importance elicited 
m cross-examination viz-, that the only witness who identified another 
accused was terrified and not in her proper senses on the night of the 
dacoity ; held that the failure to do so amounted to a misdirection.^® 

(ii) to explain the law on the point. — The omission to explain the law as to 
abetment has been held to be a misdirection.®^ 

See Commentary supra under the heading ‘Summing up’. 

(iii) to warn a Jury not to be influenced by previous proceedings. — An omission 
by a learned Judge to warn the jury to pay no attention to the result of 
the previous proceedings amounts to a misdirection.®® See MofeuddVs 
case noted supra under this heading.®® 

(iv) to consider points in favour of defence. — See Commentary supra. 

(v) to explain weight due to retracted confession. — See Commentary supra. 

(vi) to draw the attention of the jury to the non-examination of material 
witnesses by the prosecution. — See Commentary supra. 

(vii) to warn that statements of one accused is not evidence against the 
other . — It is a misdirection not to warn the jury that in dealing with the 
evidence against the appellants they were to omit entirely from considera- 
tion the statements made by co-accused.®®^ 

Where there was more than one accused the jury should be warned 
to take, and deal with, the case of each accused separately, and a con- 
fession of one involving himself alone cannot be used against the others.®’ 

(viii) to draw the attention of the jury that it is unsafe to act upon confession 
of a co-accused or accomplice evidence unless corroborated in material particu- 
lars. — See Commentary supra. 

45. Jury when can be questioned about their verdict.— S. 297 

specifically enacts that the Judge shall charge the jury only “when the 
case for the defence and the prosecution reply arc concluded.” A jury 
having delivered a verdict may not be again asked to consider that verdict. 
It may only be questioned to find out what in fact the verdict is.®® 


50. Khan, 58 CWN 1055: 1955 Cr LJ 
485 ; Sital Chandra, A 1956 C 62 : 1956 
Cr LJ 509. 

51. Bijoy Kumar Basu v. Kalipada Ghosh, A 
1955 G 590. 

52. Birendra Ul Bhadurx, (1903) 30 O 
822 — case under S. 471 IPC. 

53. yenhaUan, (1912) MWN 100 : 13 Cr 
LJ 271 : 14 IC 655. 

54. Hernanta Kumar Pathack, 47 C 46 : 30 


GLJ 29 : 21 Cr LJ 775 : 58 IC 455. 

55. Mir Mouza Ali, (1920) 31 GLJ 305 : 
21 Gr LJ 554 : 56 1C 858. 

56. Mofejuddi, (1922) 24 Cr LJ 305 : 72 
IC 65 (G). 

56a, Taju Pramanik, (1898) 25 C 711 (714). 

57. Acchabba Balori, (1908) 18 MLJ 250 : 
7 Cr LJ 358. 

58. Public Prosecutor v. Abdul Homed, (1912) 
36 M 585 : 15 Gr LJ 197 : 22 IC 91. 
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jusufied in putting further questions to the jury to ascertain 
precisely their verdict . ^ 

• 60 t "1-, The Calcutta High Court has held 

nn-n, ^ *°r^ Sessions Judge to recharge the jury on specific 

points in the absence of anything in the Code which prevents him from 
doing so. Tins view has been followed by the Patna High Court." 

from this view.®^ The Madras High 
Court in Waram di^ar r case” has held the same view as in Rodrigues^^ 

' ‘f ^>6 Judge in such a case should refer the matter 
under S. 307 to the High Court. The Lahore High Court“ also is of 

Sy the full bench of Bombay in Rodrigues case." 
re he Judge directed the jury to reconsider their verdict of not 
gui y alter administering a further summing up but failed to make a re- 
cord ol the supplementary charge to the jury, held, the defect is vital and 
vuiates the verdict.®^ 


Misdirection.— The High Court will set aside the 
1 ic o a July only in such cases where by a misdirection to the Jury, the 
accused lias been prejudiced or where there lias been a failure of justice®® 
in an appeal against acquittal although the High Court held that there 
was misd^ection in the Judge’s summing up it was not obligatory on 
lie High Uourt to order further enquiry or retrial where after considering 
the evidence it formed the opinion that the evidence could not support 
a conviction. Where the Judge did not leave it to the Jury, as he 

should have done, to say w'hether on the evidence they found that the 
intention of the accused was dishonest and fraudulent, held the Judge 
misdirected the Jury but as the verdict was not erroneous and was perfectly 
correct on the evidence, it was not set aside.®® Where there is a mis- 
direction the Appeal Court has no option but to set aside the verdict and 
direct a retrial.®* The case of Wafder Khan^^ was not followed in a 
later decisiori of the Calcutta High Court in Ali Fakir'^^ which has held 

^ verdict is set aside on any of the grounds mentioned in Cl. (d) 
Ol 5 there is no restriction on the powers of the Appellate Court to deal 
wit a case of which it has complete seisin in any of the manners provided 
in hat section. The law nowhere lays down that when the verdict of the 
jury IS set aside, the Court must necessarily direct a retrial.'^ It has 


59. Eran Khan, (1923) 50 G 658 : 24 Cr 

LJ 838:74 IG 950 : AIR (1924) C 
47 : 1955 Gr LJ 1483. ' 

60. Hamid Ali, 57 G61 : 31 Gr LJ 751 • 
Rajat Sheikh, 60 G 729 ; Sadak Mondal, 
61 G 256 ; 38 CVVN 254 (cases under 
S. 304). 

61. Janak Singh, A 1942 P 446. 

62. Bastav Victory Rodrigues, 61 Bom LR 
670 (FB) : A 1959 B 434 ; 1959 Gr 
LJ 1150 See also Haitulla, 35 OWN 
456 : 32 Gr LJ 598. 

63. 55 M 256 ; A 1931 M 775. 

64. Lyme, 4 L 382 ; 25 Cr LJ 377. 

65. Mani, A 1960 G 179. 

66. Rajeoomar Bose, (1873) 19 WR (Gr) 

71 (72): lOBLR App 36. ' ^ 

67. Edward William Smither, (1902) 26 M 
I, approving of Magan Lai, 14 B 115 
and not following Wafader Khan, 25 


68 . 

69. 

70. 

71. 



C 230 and Ali Fakir, 21 C 955 and 
following Elaha Duksh^s case 5 » 
(Cr) 80 FB ; see The Public 
V. Bonigiri PolUgadu, (1908) 32 M 
(180) : 9 Cr LJ 567 : 2 IC 307. 
Asimoddi, (1917) 22 CVViV 572 : 19 Cr 
LJ 649 : 45 IC 841. 

Wa/derKhan, (1894) 21 C 955 (979). 
Ali Fakir, (1897) 25 C 230 not W- 
lowed in Edward WiUiasn Sfni » 


(1898) 25 C 7U du- 
I from Wafder Khan^ (1894) 
and following the course adopt- 
O^Hara, (1890) 17 C 642* 
ibhai, (1472) 9 Bora HC 358 and 
ole thunder Chose, 

Edward William Smither, (l^^; 
■ 1 ; Ramehandra Cooind Harsne, 

19 B 749. 
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been held that the whole of the case must go back to the j'ury if tlie verdict 
was obtained by misdirection.’® 

Prior to the decision of the Privy Council in Abdul Rahim^s case’^ it 
was held that the whole case must go back to the jury if the verdict was 
obtained by misdirection.’* The Supreme Court in’® followed Abdul 
RahirrCs case’® where the view taken was that the combined effect of S. 423 
(2) and S. 537 read with S. 147 Evidence Act is that the accused has no 
right to have the case retried by the jury, the High Court can go into evi- 
dence and decide whether it justifies the verdict in spite of the misdirection. 
The High Court may acquit or convict or direct a retrial. \n Nidhan 
Misra's case this view was followed and it was held that when misdirection 
is established the High Court can go into evidence and decide whether it 
justifies the verdict in spite of the misdirection that has occurred. ^ The 
Supreme Court in the case of K. Das v. State of West BengaV’’ held in an 
appeal against acquittal when the High Court found that there was a 
misdirection which was in favour of the prosecution, the appeal was by 
the State, the High Court had no jurisdiction to enter into evidence”— 
S, C. A. No. 8 of 60 decided on 26. 4. 62. 


298. Duty of Judge.— (1) In such cases it is the duty of 
the Judge — 

(fl) to decide all questions of law arising in the course of 
the trial, and especially all questions as to the 
relevancy of facts which it is proposed to prove, 
and the admissibility of evidence or the propriety 
of questions asked by or on behalf of the parties , 
and, in his discretion, to prevent the production of 
inadmissible evidence, whether it is or is not 
objected to by the parties ; 

ib) to decide upon the meaning and construction of all 
documents given in evidence at the trial ; 

(c) to decide upon all matters of fact which it may be 
necessary to prove in order to enable evidence ot 
particulL meters to be given ; 

id) to decide whether any question which arises is for 
himself or for the jury, and upon tljis point his 

decision shall bind the jurors. 


(21 The fudge may, if he thinks proper, in the course of his 

summing up, express to the jury his opinion upon any question 
of fact, or upon any question of mixed law and fact, relevant to 

the proceeding. 


72. Jamiruddi Biswas, (1912) 16 OWN 

909 : 13 Gr LJ 715. 

73. 73 lA 77 : 50 CWN 692 : A 1946 PC 
82 

74. Jamiruddin Biswas, 16 CWN 909 ; 13 

75. 1953 SCR 809 A 1953 SC 


282 ; Ram Kishan Mohanlal Sarma v. 
Aiushtak Hossain, A 1955 SC 104. 

76. A 1962 C 173 : 1962 (1) Cr LJ 315 ; 
Abdul Basel v. DvasauUa Mondal, A 
1957 G 18 : 1957 Cr LJ 51. 

77. Go/ur, A 1959MP 132. 
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Illustrations 

casr made by a personnel being a witness in the 

admissible ® ^ ^ circumstances are proved which render evidence of such statement 


cum3.anc«‘'hVXin‘‘pr;vr<l 

document ,he original of which i, 


1 . 

2 . 

3. 


It IS the duty of the Judge to decide whether the original has been lost or destroyed. 


Corresponding sections in 
Codes. 

Sub-section (1). 

Clause (a). 

Clause (b). 


SYNOPSIS 

former 4. Clause (c). 

5. Clause (d). 

6. Sub section (2). 

— Expression of Judge’s own opinion. 


1 Corresponding sections in former Codes —This section corre- 
sponds to S 256 ol the Code of 1872. S. 91 of Act X of 1875 and is the same 
as that of the Code of 1882. 


2. Sub-section (1) — 

Clause (a) Duty of a Judge is to explain the law. — Where the 
1 t ^ ^ \ summing up of the Judge as 

regards the law bearing on the charges, Ae/t/ it was clearly the duty of the 

Judge to explain the law to them again.’® 

See Commentary on the last section. 


Even where the defence did not object to the admissibility of a confession 
at the trial, the Madras High Court held that the Judge misdirected the jury 
in not drawing their attention to its irrelevancy under S. 24 of the Evidence 

here the confession had not been recorded according to law, held 
that the duty of the Judge was to rule it out as inadmissible.®" 

After the Judge decides the question of voluntariness of the confession 
there is no reason why the jury should not consider the question of volunt- 
ariness on Its bearing as to tlie truth of the confession.®^ Jenkins, C. J., held : 

It would therefore come \vithin the duty of the Judge to determine whether 
any evidence had been given on which the jury could properly find the 
question for the party on whom the onus of proof lies, for that it a question of 
law”.8'a It is a misdirection on the part of a Judge to lay before the Jury the 
purport yf a statement which is neither on record nor proved.®^ 

3. Clause (b) — ‘To decide upon the meaning and construction of 
all documents given in evidence at the trial.’ — The Judge ought to 
explain to the Jury the legal construction to be put upon a document relied 
on by the prosecution.®^ 


78. Palavesa Thevan, (1911) MVVN 190- 
12 Cr LJ HO : 9 IG 788. 

79. Thandaraya Mudaly, (1902) 26 M 38. 
Nayed Sahana, 51 C 636 : A 1934 C 
636 (FB) ; Baldeo Bin, A 1933 G 187 : 
34 Cr LJ 369 (2) ; S, K. Abdul, A 1925 
C 887. 

80. Damodar Ram, 3 PLT 52 : 23 Cr LJ 
141 ; Panchkauri Dutt, (1924) 52 C 67 ; 
Gxddigadu, (1909) 33 M 46. Nayed 
Sahana, 38 CVVN 629 : 35 Cr LJ 1479 


(FB). 

81. Kasimuddin, 62 G 312 : 36 Cr LJ 485 ; 
Kiskore Misra, 30 CVVN 985 : 36 Cr 
LJ921. 

8ia. Upendra Nath Das, 19 CWN 653 (663, 
667) : 21 GLJ 377 : 16 Cr LJ 561 : 30 
IG113(FB). 

82. Dasarath Singh, {1922) 23 Cr LJ ^06 : 
67 IC 502 : AIR (1923) P 158. 

83. Setul Chunder Bagchee, (1861) 3 WR 
(Cr) 69. 
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Where the admissibility of certain documents depends on the decision of 
the question of fact whether they were procured by compulsion or threats, 
keldy that the question of fact had to be decided by the j’ury and the learned 
Judge was justified in admitting the evidence and in thus asking the jury to 
consider whether the writings had been procured by compulsion or threats.®^ 

4. Clause (c). — See Commentary on the last section on the point that 
the Judge should direct the attention of the Jury corroborating the accomplice. 

The Judge ought to tell the jury that the evidence of the approver is 
tainted and is not entitled to the same weight as that of an independent 
witness.®^ Competency of child witness is for the Judge to decide.®® 

See also Illustrations to the section. 


5. Clause (d)— Judge to decide whether a confession is voluntary 
or not. — The question of the admissibility ol a confession is for the Judge, 
and that of its truth or falsity for the Jury.®’ It is a misdirection which must 
have misled the Jury, to instruct them to take into coasideration stateineiUs 
not amounting to confession by an accused as against the co-accused. ine 
question whether a confession was voluntarily made or not is to be decide 

by the Judge himself.®® 

6. Sub-section (2).— Expression of Judge’s own opinion-lhis 

sub-section allows a Judge to express to the jury his own opinion on any ques- 
tion of fact, provided he leaves the decision upon the questions ol fact entiiely 
to the jury.»-> A Sessions J udge in summing up is bound to advise a jury 
on questions of fact, and may tell the Jury the iinpressioii w^ich the 

evidence has made upon his own mind,'* but he should be care 'j J-.jj 
that it was for the jury to form their own opinion on the evidence. 

A Judge in directing a jury should confine himsdf to a general co^mmentai y 
on the evidence and a statement of the legal offence proved, ^houd such 

evidence be credited. He should not give a 

guilt or innocence of the accused person." A Judge should 

to jury put together the presumption of innocence m lavour ^ 

and the presumption in favour of the veracity ol t e es 

Court of justice The two propositions are m their n<*tu^ 

expression of opinion by the Judge on the facts ‘"S 

thev are at liberty to form their own opinion m regard thereto an 

witLut cautioning them to give the accused the beneht of 

amounts to a misdirection." The Judge may express his 

question of fact, or upon any questiori of mixed ac iudues of 

warn the jury that they are not bound by his opinion an^a^ejin^j^^^^ 

90. Rahamat AU, (1900) 4 GVVN 190 ; per 
Phear J., in Rajeoomar Bose, 19 r 
(Gr) 41 : 10 Bcng LR 36 App. 

91. Dwarkanalh Sen, (1870) 13 WR (Cr) 
34* 

92. Bepin Biswas, (1884) 10 C 870 ; Pfnla- 
bar Chose, (1908) 35 G 531 ; Sant Deo, 
A 1936 Oudh 104 ; Bapurao Marott, A 
1940 N 221 ;41 Gr LJ 894 

93 Bharat Chunder Christian, I WR (Gr) e. 

94. ' Ambar Ali, (1928) 48 CLJ 473 ^ 

95. Fanchu Das, 34 C 698 : 1 1 OWN 666 . 
5 Cr LI 427 ; P. Rathanasabapathy 
Gomdan, 59 M 904 : A 1936 M 516. 


84. 

85. 


86 . 

87. 

88 . 


89 . 


Abu Ismiil Merchant, A 1959 B 408 . 
1959 Cr LJ 1067. 

Bepin Biswas, 10 

cd in Ali Fakir, (1897) 25 C 2^0 (232) 
referred to in Baji Krishna, (1904) 6 
Bom LR 481 (484), but distinguished 
in Nilakanta, 35 M 247 (27 1). 
Purnachandra, A 1959 C 306. - 

Panch Kauri DuU, (1924) 52 C 67 : 29 
OWN 300. 

Amiruddin, (1917) 45 C 557 : 22 CWN 
213 : 27 CLJ 148 : 19 Cr LJ 305 : 44 

IC321. „ 

Ktsrai Dayal, (1909) 1 1 Bom LR 332 : 
19 Cr LJ 65 : 2 IC 517. 
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fact ® but a Judge expressing his opinion in too dogmatic language is calcu- 
lated to prejudice the jury.^' VVhere the Judge does not properly warn the 
jury when he expresses his opinion on the facts in issue, it is misdirection to 
the jury. It is sufiicient if the Judge gives the warning at the end of the 
charge.®® Where the Judge is satisfied that there is no evidence to go to the 
jury, he must in his discretion withdraw the case from the jury or in other 
words direct them to return a verdict of not guilty.* 

299. Duty of jury.— It is the duty of the jury— 

(a) to decide which view of the facts is true and then to 
return the verdict which under such view ought, 
according to the direction of the Judge, to be 
returned ; 

{b) to determine the meaning of all technical terms (other 
than terms of law) and words used in an unusual 
sense which it may be necessary to determine, 
whether such words occur in documents or not 

{c) to decide all questions which according to law are to 
be deemed questions of fact ; 

(d) to decide whether general indefinite expressions do or 
do not apply to particular cases, unless such 
expressions refer to legal procedure or unless their 
meaning is ascertained by law, in either of which 
cases it is the duty of the Judge to decide their 
meaning. 

Illustrations 

{a) A is tried for the murder of B. 

It is the duty of the Judge to explain to the jury the distinction between murder and 
culpable homicide, and to tell them under what views of the facts A ought to be convicted of 
murder, or of culpable homicide, or to be acquitted. 

It is the duty of the jury to decide which view of the facts is true and to return a verdict 
in accordance with the direction of the Judge, whether that direction is right or wrong, and 
whether they do or do not agree with it. 

(6) The question is whether a person entertained a reasonable belief on a particular 
point — whether work was done with reasonable skill or due diligence. 

Each of these is a question for the jury. 


SYNOPSIS 

1 . Corresponding sections in former 

Codes. 4 . 

2. Jury sole judges of facts. 

3. Duty of Jury to take the law from the 


Judge. 

‘To return the verdict according to the 
direction of the Judge.’ 

— Direction of the judge. 


96. R. R. Chari, A 1959 A 149 , 1959 Cr 
LJ 268 ; Panchu, 34 CWN 1158 (FB) ; 
Hadi Hussain, A 1934 Oudh 122 (2) ; 
Hossain Ali, A 1934 C 757 : 35 Cr LJ 
1487 ; Bansidhar, A 1935 A 1032 : 36 
Cr LJ 322 j Eusuf Ali, A 1933 G 190. 

97. Ofel Molla, 18 GWN 196; Taribulla, 


25 CWN 682. , , ,, 

98. Mangal, A 1949 A 24 : 50 Cr IJ 47 ; 
Kfuyal, A 1948 A 430 : 40 Cr U ^06. 

99. Srikishen, A 1935 A 928 : 37 Cr LJ 
173 ; Purnachander, A 1959 C 306. 

1. Dau ood Hassan, A 1941 B 123 : 42 Cr 
LJ 470. 
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1. Corresponding sections in former Codes. — 1 his section corre- 
sponds to S. 257 of the Code of 1872, S. 93 of Act X of 1875 and is the 
same as that of the Code of 1882. 

2. Jury sole judges of facts.— It is the duty of the Jury to find whicii 
view of the lacts is true, whether on the whole view of the facts alleged 
against the accused, the view taken by the prosecution which leads to the 
conclusionof his guilt or the view which is set up on his behalf and wliich 
would make him innocent. 

A jury is not bound to accept the opinion of an expert upon thumb- 
impressions without corroboration of their own intelligence as to the reasons 
which guided him to his conclusion.- 

Whether the possession of stolen property was recent enough to warrant a 
conviction for the substantive olfence of dacoity was a matter entirely for the 
jury and should not have been put to them in a positive way.^ 

The jury are the only persons who can pronounce a dehnite opinion on 
the guilt or otherwise of tiic accused who are tried before tl em.-* It is for 
the jury to decide whether the prisoner when he connnittcd tlic olfence was 
incapable of distinguislung right Iroin wrong.'* I’he question of the admissi- 
bility of a confession is for the Judge and tnat of its truth or falsity is for the 
jury/ i'he question of prooi ol previous conuiclion is one of fact which ought 
to go to the jury, and must be determined by a jury.^ 

Appreciation of evidence® or reliability of evidence''* is for the jury to 
deternoine. It i.s not illegal for the jury to see and read a document sub- 
mitted as evidence. Where some ol the jurors were not conversant with 
English in which the proceedings were conducted, the verdict was set asidc.^^ 

3. Duty ot Jury to take the law from the Judge.— ihc Jury are 
not entitled to resort to a commentary on the law during their consultation 
about the verdict ; they should take the law from the Judge.^"^ 

4. ‘To return the verdict according to the direction of the 

Judge.’ Ihe word ■verdict’ means the entire verdict on all the charges and 

is not limited to a verdict on a particular charge.^^ The law does not prescribe 
any specihc torm in which the jury are to return their hnding.^* 

Where the Jury after retiring to consider their verdict saw the Judge m 
his chamber for direction on certain points of Jaw and asked him one question 
on a point ol law, and the Judge witu the jury went into the Court room 
where in the presence ol the pleaders certain questions were pat by the jury 
and the answers given by the Judge were recorded, held that the fact that one 


la, Mahomtd tiumqyoon .S/w/i, 21 VVK (Cr) 
72 (86). 

2. Abdul 520. See tanchu 

Mandat, 1 CLJ 385. 

3. Guzz,ala Hanuman, (1902) 2b M 467. 

4. Abdul Barik, (19^:8) 48 CLJ 477. 

5. Kazi Bailur Hahinan, (19Z8> 33 CVViN 
136. 

6. Panch Kauri Dull, 32 C 67 : 29 GWN 
300. 

7. Eihan Chunder, 21 WR (Cr) 40. 

8. Gtdang Seik, A 1953 Ass 28 : 19a3 Cr 
I j 32b 

9. JJawood iiashau, A 1941 A 123 J 42 Cr 


LJ 470 (I'B). 

10. Khan, 58 CWN 1055 : A 1955 C 146. 

11. Hash Behan Lai, 38 CVVM 11: A 1933 

rc 208. 

12. Bharinia, (1895) 6 13oin LK 3 j8j J*£W- 
path Singh, (1886) 14 C 164 followed 
m Supdt. Remembrancer oj Legal 
Ajjairs Assam v. G. G. Wilson, (19-16) 30 
CWN 693: see j\ga finCyt, (1926)4 
K 488 (KB). 

13. Krishnadhan Mandat, (1894) 22 G 377. 

14. Hurrj! Prasad Ganguly, (1871) 14 VVK 
(Ur) 59. 
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questiou was put to the Judge not in open Court was no more than an irregul- 
arity and did not vitiate the trial. 

VV here there are conflicting versions about the existence of the right of 

private defence, the Judge directed the jury to consider whether in the 
circumstances of the case the accused were entitled to a right of private 
deiciicej keld^ that is not a correct direction in 

\yhen the accused is charged with murder and the Judge directs that 

t ie\ should bring in a verdict ot a lessor offence, the jury are bound to 
return their verdict according to the direction of thejudge.^^ It is for the 

whether the case falls under one of the exceptions to S. 300 

Direction of the judge. — What a Judge says to a Jury upon the law 
IS an absolute and binding direction upon them. What he addresses to them 
upon the facts are only such observations as he thinks it necessary and proper 
to make ir assisting them to arrive at a conclusion upon the evidence which 
It IS wholly in their province to deal with as they think proper.^^ 

The Jury are not bound to find a simple verdict of “guilty” or “not 

guilty. riiey may find a special verdict or findings on matters of fact to 
which the judge applies the law . 20 

% 

300. Retirement to consider.— In cases tried by jury, 
after the Judge has finished his charge, the jury may retire to 
consider their verdict. 

Except with the leave of the Court, no person other than 
a juror shall speak to, or hold any communication with any 
member of such jury. 

SYNOPSIS 

l. Corresponding sections in former 3. Communication by Jury to Judge in 

o t_ ij- Chamber — questions and answers 

iNon-juror holding communication not read out 

with any member of the Jury. 

1. Corresponding sections in former Codes. — This section corres- 
ponds to S. 352 of the Code of 1861, paragraph 1 of S. 263 of the Code of 
1872, S. 92 of Act X of 1875 and is the same as that of the Code of 1882. 

2. Non-juror holding communication with any member of the 

Jury.— The verdict of the Jui*)- is vitiated by the mere fact of one of them 
having without the leave of the Court, and after retirement to consider the 
same, spoken to, or held any communication with a person not a juror. It 
is not necessary for the Court to enquire into the nature of the subject- 
matter of the conversation or communication.^^ It is highly undesirable 
that a juror should have any communication \vith anybody who is not a 
juryman upon the subject-matter of the trial. But the mere fact that one 
of them is addressed by a stranger to whom apparently the juryman makes 

19. Mim Chand Mookerjee, 20 WR (Cr) 41 
(42). 

20. DevjiGobindjiy20'&2\b. t 

21. Benimadhab Kundu, 46 C 207 ; 27 CLJ 
553 : 22 CWN 740 : 19 Gr LJ 757 : 

46 IC 513. 


15. Bilas Chandra BQnerjuy21 CWN 626 : 
AIR 1923 (C)467. 

16. JanadfiT Singh^ A 1943 P 131 : 44 Cr 
LJ 356. 

17. Abdul Wahab, A 1946 B 39 FB. 

18. Md. Adam Chohan, A 1937 B 60: 38 
Cr LJ 327. 
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no reply or whose remarks the juryman docs not look upon as worthy of 
consideration cannot have the effect of invalidating the trial. A mere 
casual question (which evidently had nothing whatever to do with tiie case) 
by a juryman to a police ofliccr in charge of the jury, it not even being 
alleged that the police officer spoke in reply lo the juryman cannot be any 
ground ior invalidating the trial, but where it appeared that the foreman 
had been talking with the Court Inspector and the Judge on that ground 
discharged him and took another man present, empanelled him and pro- 
ceeded with the trial, held, that the procedure Avas not objectionable.^^ The 
fact that a juror has a conversation with a stranger during an adjournment 
of the Court before the Judge’s charge is concluded is not a suflicient ground 
for interference by the High Court.-* 

3. Communication by Jury to Judge in his Chamber — questions 
and answers not read out. — Where after the jury were enclosed they sent 
the Judge a communication which he received in his private room and then 
sent an answer to the jury in their room without coming and reading out 
in Court what were the c^uestions and the answers, the Appellate Court 
quashed ti)C conviction. \Vhcre the questions by the Judge and the answers 
by the jury were not read out in open Court until after the discharge of 
the jury, ArW, the irregularity did not go to the root of the case and the 
conviction was good.^® 

301. Delivery of verdict,— When the jury have considered 
their verdict the foreman shall inform the Judge what is their 
verdict, or what is the verdict of a majority or that the jurors 
are equally divided in opinion. 

SYNOPSIS 

l. Corresponding sections in former Codes. 4. Delivery of verdict. 

2 hcgislativc changes. —where there arc several accused. 

3. Effect of Amendment. 5. Verdict after discharge 


1. Corresponding sections in former Codes.— This section corres- 
ponds to S. 352 of the Code ofl861, paragraph 1 of S. 263, S. 94 of Act 
X of 1875 and is the same as that of the C^ode of 1882. 


2. Legislative changes (1955).— The words ‘'or that the jurors are 
equally divided in opinion’* at the end of the section were added by S. 52 of 
Act 26 of 1955. 

3. Effect of Amendment.— The amendment is consequential on the 
amendment of S. 282. See also S. 307 (1-A) which provides for a rcfcrenc 
to the High Court under S. 307 in case the jurors are divided in their opi- 
nion on all or any of the charges. 


4. Delivery of Verdict. — The law requires a juryman to exercise 
his own understanding on the case submitted to him and to decide on 
evidence, and not to follow blindly the opinion of his fellows. Where one 
out of the three (in a jury of five) depends on the inspection and in- 
quiries of the other two, the verdict of the three is not that of a legal 
majority. The evidence of a witness that he saw one of the jurors put 
some pieces of crumpled up paper in his alwan, shake them up and take 


22 . 


23. 


# 

In ihe matter of Donomally Gupta, 44 C 
723 ; 21 GWN 167 : 18 Cr LJ 331 : 
38 IC 423. 

Rebati Mohan Chakraverty, (1928) 32 
CWN 945. 


24. In re Puli Subba Reddi, 20 Gr LJ 790 : 
53 IG 694 (M). 

25. R. V. Green, 1950—1 All ER 38. 

26. R. V. Furlong, 1950—1 All ER 686. 

27. Nasaruddi, 25 WR (Gr) 4. 
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them out, is not sufficient to prove that the verdict was arrived at by cast- 
ing lots.^® By the word ‘verdict’ should be understood the collective opi- 
nion of the jury as a body arrived at after mutual consultation and ascer- 
tained and announced by the foreman. Incases of disagreement the in- 
dividual opinions of the jurors are never intended to be disclosed. The 
Judge is only entitled to question the jury as to their v^erdict, where it is 
ambiguous or incomplete.^® The Judge should hear all that the foreman 

attempted to add to the verdict and it is undesirable to stop the jury at that 
stage. 

Where there are several accused. — The jury hav^e to give their 
verdict on the facts as against each man sever lly and they are not, like the 
Judge in charge of the entire case as a whole.^^ 

Where one of the jurors did not understand English and follow the 
addresses of the pleaders and the Judge’s charge, capital sentence was set 
aside and retrial ordered.®^ 

Verdict after discharge. — Where a jury gives a verdict after they 
are discharged, the verdict is not competent and a conviction based on such 
verdict is wrong and must be set aside.*® 

In a trial for murder the fact that the jury found the other accused 
persons who were abettors guilty only of man-slaughter cannot affect the 
verdict of murder against the principal offender.*^ 


302. Procedure where jury differ. —If the jury are not 
unanimous, the Judge may require them to retire for further 
consideration. After such a period as the Judge considers 
reasonable, the jury may deliver their verdict, although they 
are not unanimous or the foreman may inform the Judge that 
the jurors are still equally divided in opinion. 


SYNOPSIS 

1. Corresponding sections in former 3. Effect of Amendment. 

4. Procedure where jury differ. 

2. Legislative changes. 5. Fresh charge. 


1. Corresponding sections in former Codes. — This section corres- 
ponds to S. 352 of the Code of 1861, paragraph 3 of S. 263 of the Code of 
1872 and S. 96 of Act X of 1875 and is the same as that of the Code of 
1882. 

2. Legislative changes (1955). — The words *‘or the foreman may 
inform the Judge that the jurors are still equally divided in opinion” at the 
end of the section were added by S. 53 of Act 26 of 1955. 


3. Effect of Amendment. — In v'iew of the insertion of sub-section 
(1-A) in S. 307, the amendment in this section is consequential. 


28. 

Harakumar Barman Roy, 46 G 693 : 17 
CWN 787 : 14 Cr LJ 392. 

31. 

29. 

Public Prosecutor v. Abdul Harrued, 



(1912) 36 M 585 : 15 Cr LJ 197 : 22 

10 981. Ramadhar Kurmi, A 1948 P 

32. 


79; 48 Cr LJ 391; Jagannath, A 1925 
Oudh 746. 

33. 

30. 

Narayan Changa, 30 G 485. Kasimud^ 
din, A 1935 G 31 : 36 Cr LJ 480. 

34. 


famiruddi Biswas, 16 CWN 909 : 13 
> LJ 715 ; Eran Khan, 50 G 658 : 24 

jF LJ 838. 
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4. Procedure where Jury differ.— It is only in a case where the 
jury are not unanimous that a Court may require them to retire for further 
consideration. Where a verdict is unanimous, it must be received by the 
Judge, unless contrary to law.^'*^ Where the first verdict of the jury is a 
special verdict, and there is no real ambiguity about it the Sessions Judge 
IS bound to record the verdict and apply the law thereto.®^ A Judge is not 
justified in questioning the jury after they have given an unanimous verdict.^® 

If the jurors are equally divided, then the Judge has to refer to the 
High Court under S. 307 (1-A). 

5. Fresh Charge. — After jury came to a unanimous verdict fresh 
charge is opposed to the procedure laid down in the Criminal Procedure 
Code.3’ 


303. Verdict to be given on each charge. Judge may 
question jury.— (1) Unless otherwise ordered by the Court, 
the jury shall return a verdict on all the charges on which the 
accused is tried, and the Judge may ask them such questions 
as are necessary to ascertain what their verdict is. 


Questions and answers to be recorded.— (2) Such 
questions and the answers to them shall be recorded. 

SYNOPSIS 


1. Corresponding sections in former 
Codes. 

2. Scope. 

3. Verdict. 

t. Several accused. 

5. No prescribed form. 

6. Verdict to be given on each Charge. 

7. Special Verdict. 


8. ‘May ask them suth questions as are 
necessary to ascertain verdict.’ 

9. Reasons for verdict cannot be asked. 

10. Reconsideration after Verdict if legal. 

11. Sub*scction (2) — Recording Questions 
and Answers. 


1. Corresponding sections in former Codes. — This section corres- 
ponds to S. 263, paragraph 2 of the Code of 1872 and is the same as that 
of the Code of 1882. 


A Judge may question jury when the verdict is incomplete or 
ambiguous. 

2. Scope. — “It is only when it is necessary in order to ascertain what 
the verdict of the jury really is, that the Judge is justified under this section 
in putting questions to the jury unless a necessity of this kind truly exists, 
the questions are not justified in law. No doubt, the Legislature thought 
that it would be very dangerous to give the Sessions Court the power of 
cross-examining the jury .after they had delivered their final verdict, with 
a view to show that the conclusions at which they had arrived were not 
logical or were inconsistent, or in order to provide materials upon which the 
Judge might be enabled afterwards to dispute the finality of the verdict 
The provisions of S. 303 empower a Judge to ask such questions as are 
necessary to ascertain what the verdict of the jury is, and it was the plain 
duty of the Judge not to be content with the mere repetition by the foreman 


34a. Mahaddi, 5 C 871 : 6 CLR 349; Uk- 
koor Chose, 1 WR (Crf50. 

35. Madhavrao, 19 B 735. 

36. Asfar Sheik, 15 OWN 198 ; 11 Gr LJ 
557 (G) : 18 IG 52. 


37. Juhey Sheikh, 32 GWN 144 : 29 Cr LJ 
228. 

38. Per Phear, J., in SutixTam Mandal, 
(1873) 21 WR (Gr) 1. 
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of the jury of the same ambiguous verdict expressed in the same words 
but to ascertain what they really meant their verdict to be.“* ’ 

under^to^H^yh^? ‘verdict’ in S. 303 Cr. P. Code it should be 

understood the collective opinion of the jury as a body arrived at after 

«serlf‘'H"s"“ and announced by the foreman. In 

cases of disagreement the individual opinions of the jurors are never 

to the?r The Judge is only entitled to question the jury 

with the^verrhri i •“ ‘u or incomplete."" If he disagrees 

with the verdict of the majority he should proceed under S. 307."" ® 

where" here there are more than one accused and 

of the Poiirt ^ arges, a would be a convenient course, if the officer 

separatel^"" ‘^e Jury upon ’each charge 

form^ in form. 1 he law does not prescribe any specific 

deliver it in nn f are to return their finding and they are at liberty to 

five as t ^h7 fi'- If ‘hat finding is not exhaus- 

it is rnmnefent t .n ^ 'vhich go to make Up the charge or charges 

to them ^ h II °r and IS indeed his duty to put such questions 

to them as shall elicit a complete finding.*" ^ ^ 

Sessions P Xe*'* 1° Charge.— In a trial by the jury the 

ferXr on^fLr®^ T ‘'hs section to return a 

ortwo n^s r ^ °f charge. If the trial is for murder 

ouX m ‘he jury return a verdict of guilty the Sessions Judge 

Xr or h Ts* ,‘h<= verdict relates to the killing of one or the 

other or both. Failure to take verdict on each charge is an illegality."" 

undel^Ss"218^ anTf g“‘‘ty” under Ss. 40‘J and 403 but “guilty” 

^ ^ held that that was a sufficiently clear 

verdict of tf e jury waT"" 

®“.™ajor charge, verdict on the minor charge 
need not be taken.— There is no illegality in not taking the verdict of 

ga1..r”.<l“s‘3S5‘K S?" "■ '■ C- 


• _J * The Code of Criminal Procedure does not permit 

e recor mg of what is known in English law as a “special verdict” 

t j J^''y state their findings on the facts themselves, leaving 

frr ’u » ^ Jti ge to apply the law to those facts and himself find the prisoner 
gtii y or not guilty. Where the jury give their findings only on the 

facts leaving it to the Judge to apply the law to those facts, the Judge is 

empowered to require the jury to return a verdict of ‘guilty* or ‘not 


39. Chidghan Gossami, 1 CWN 135. 

40. Abdul Hameed, 36 M 585 : 1*5 Cr LT 
197 : 22 IC 981 ; Madhav Rao, 19 B 
735 j Sahadullah, 53 C\\ x\ 1 DR 66. 

41. 7 LBR 140 : 15 Cr LI 678 : 
28 IC 1006. 

42. Bran Khan, 50 C 658 (663): AIR (1924) 

G 47 ; Rahim Bux Sarkar, 34 CWN 901 • 
32 Cr LJ 32 1 . 

43. Hurry Prasad Ganguly, 14 WR (Grl 59 • 

8 Bcng LR 557. \ ) ^ 

44. Berkia Mankia, RAtanlal 746; 


prasad, A 1925 N 53 : 26 Cr LJ 1090 ; 
Tesivant Tukaram, A 1947 B 146 J 48 
GrLJ 554 (SB). .. 

45. Hara^an Sarkar v. Godhan Sheikh, 64 
CWN 101 : A 1959 C 582 : 1959 
Cr LJ 1068 ; Basil Ranger Lawrence, 38 
CWN 562 : A 1933 P C 218. 

46. Bilas Chandra Banerjee, 21 CWN 620- 
AIR ( 1923) C 647. 

47. Upendra Nalh Das, 19 CWN 653 : 21 
CLJ 377 : 16 Cr LJ 561 : 30 IC 113 
(FB). 
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guilty’.*® But a contrary 
Rao*^ 


view was expressed in 


the case of Afadhav 


8. ^May ask them such questions as are necessary to ascertain 
what their verdict is.’ — Under S. 263 of the Code of 1872, a Court is 
authorized to ask the jury such questions as are necessary to ascertain what 
their verdict really is ; but where the verdict although perhaps erroneous, 
is not ambiguous it is the duty of the judge to record it without further 
question.®® 

Section 303 of the Code limits the power of the Judge to question to 
cases in which it is necessary to ascertain what the verdict of the jury is — 
that is where the verdict being delivered in ambiguous terms or with 
uncertain sound their meaning is not clear. 

Where on a charge under S. 82 (c) of the Registration Act the verdict 
was a plain and simple one of ‘not guilty’ the jury having declined to 
accept the opinion of an expert with respect to the identity of the thumb- 
impressions the Judge was empowered to ask the Jurors whether they 
found that the thumb-impression on the bond alleged to have been forged 
was that of the accused.®^ 

When a jury has returned a clear and unambiguous, though not 
unanimous verdict, the Sessions Judge has no power to pul questions to 
the jury under S. 303 of the Code. If he disagrees with the verdict of 
the majority, he should proceed under S. 307.®® A Sessions Judge is 
not justified in questioning the jury after they have given an unanimous 
verdict in respect of one of the offences included in the charge.®* A judge 
should put specific questions to the jury as to the conclusion tlie) have 
come to in relation to the age of the girl whose maltreatment has been the 
subject-matter of the charge.®® 

9. Reasons for verdict cannot be asked.— It is illegal for the Judge 
to question the jury as to the reasons for their verdict.®® A Sessions Judge 
is not entitled under S. 303 of the Criminal Procedure Code, to question 
the jury as to the reasons for their verdict even if he intended to make 
a reference to the High Court under S. 307 of the Code.®® A Judge ought 
not to put questions' to any one of the jury as to his reasons for the verdict he 

has given.®’. 

10. Reconsideration after Verdict if legal . . 

verdict of the jury the Sessions Judge has no authority to put questions to 
the jury or to send them back for further deliberation.®® All the evidence 


48. Arunaeheila T/ieian, 13 Cr LJ 586 : 15 
IC 1002 (M). 

49. 19 B 735. „ 

50. Dhunum fCazef, 9 G 53 ; Chirkhu, 2 
ALJ 475 : 2 Gr LJ 357 ; Satdeo, A 1936 
Oudh 164: 37 Gr LJ 182. 

51. Kondiba Dhondiba Poitat^ 28 B 412 ; 
Abdul Hamudf 36 M 585 ; 15 Cr y 
197: 22 IC 981 ; Evan Khan, 50 C 658 : 
24 Cr LJ 838 ; Karim Dal, 35 C^VN 
407 : 33 Cr LJ 29 ; Sirandu, 30 M 459. 

52. Abdul Hamid, 32 C 759. 

53. Kya Nun, 1 LBR 140 : 15 Cr LJ 678 : 

54. Asjar Sheikh, 15 OWN 198 : 1 1 Cr LJ 


557 : 8 IC 52 ; Ali Hyder, 4 PLT 425 ; 
AIR (1923) P 474. 

55. Samarali, A 1936 C 675: 38 CrLJ 176 ; 
Ramjag Ahir, (1927) 7 P 55 ; Siranadu, 
30 M 469. 

56. In re Subbaya Thevan, 43 M 744 : 39 
MLJ 65 : (1920) MWN 347 : 21 Cr LJ 
466. 

57. Meajan Sheikh, 20 WR (Cr) 50 ; Dhu- 
nurn Kaz.ee, (1882) 9 C 53 ; Dada Ana, 
15 B 452: Subbaya Thevan, In re \ 43 
M 744 : 21 Cr LJ 466. 

58. KyaNun, 7 LBR 140. 15 CrLJ 678 ; 
25 1C 1006. 
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Sd^nce.- J"”'- that verdict affer hearing further 

bound to record the que:donr:n7the“anr:r “"o ‘ffis’d^iraWe 
should be read over to the jury immediately after they are recmSd « ^ 

verdicr^o^the Charge and second verdict.-Where the 

their nresence the TnH^^ confused and after a discussion which took place in 
concerned and the J ^ direction about the various sections 

verdict to reconsider the verdict and gave a second 

h^d not cons^e^^^^^ procedure.*^^ Where the jury 

that part of the case helfTh the Judge sent jury back to consider 

part oi tne case, field, the procedure was not illegal.s^ 

a Verdict. --When by accident or mistake 

atelv after ^it ^ e ivered, the jury may, before or immedi- 

as uLmalely ameX ’ 


1 . 

2 . 

3. 

4. 


Gorrcspoading sections in 

Codes. 

Scope. 

‘Accident or mistake.' 

“A wrong verdict is delivered” 


i>YNOPSIS 
former 


5. ‘Jury may amend verdict'. 

6. Fresh evidence after verdict given — 
Fresh verdict void. 

7. Recharging jury. 


new former Codes.— This section was 

new m the Code of 1882 and has not been amended since then. 

section obviously contemplates cases where the verdict 

delivered IS not in accordance with what was really intended by the jury. 

of thT vPrH vf^ T accident or mistake in the delivery 

by the jury ^ mistake lies in the misunderstanding of the law 


^ J’^dge questioned a jury as to their 

reasons for a verdict, which was unanimous and unambiguous, and in con- 

quence, ^he jury were led to say that they had been misled as to 

some of the evidence by the notes of the foreman and that they would like 

o reconsi cr the case. Held that this was not a case in which it could be 
s^d that a wrong verdict was “delivered by accident or mistake” within 
e meaning of this section.®^ This section enables a wrong verdict to be 
corrected, when it is due to an accident or mistake. The verdict would be 
wrong ue to an accident, when for instance, the foreman while 
informing the Judge of the jury’s verdict, accidentally makes a slip and 
mentions a wrong section ot the law. The other case, in which a wrong 


59. Lyme, 4 L 382 : 25 Cr LJ 425 : AIR 
(1924) L 17, 

60. Palaoesa Thevan, (1911) MWN 190* 
12 Cr LJ 140 : 9 IG 788. 

61. Ifatullah, 35 CVVN 456 (461) : A 1931 
G 343, 

62. Girish Chandra, 58 G 1335 : 33 Cr LI 
135. 


63. Suranath Dkaduri, A 1927 A 721 : 28 
Gr LJ 959. 

63a, Kondiba Dhondiba Powar, 28 B412J 
6 Bom LR 361 ; Sundaram Ayyar, 55 M 
256 : 32 Cr LJ 1276. 

64. In re Rama J^aickar, 22 MLJ 355 : 13 
Cr LJ 285 : 14 IG 669. 
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verdict can be corrected is, when it is due to a mistake. The mistake may 
be discovered either by the Jury itself or by the Judge. The Judge can also 
give reasons on account of which he thinks that there is a mistake.*^ 

4. “A wrong verdict is delivered”. Judge is not obliged to 
accept an absurd verdict either as a verdict of guilty or not guilty*'® due to 
misconception of law.®’ He is quite entitled to tell the jury to consider the 
matter over again. 

5. ‘Jury may, before or immediately after it is recorded, amend 
the verdict’. — The Court will not disturb a verdict openly given in Court if 
it is satisfied that all the jurors heard the words of the foreman and 
expressed no dissent at the time. The power of amendment of a verdict 
provided by S. 304 must be exercised before or immediately after the 
verdict is recorded and cannot be exercised after the jurors have dispersed.®® 
After the verdict has been recorded by the Judge and the jury have left the 
box, it would be improper on the part of the Judge to listen to any applica- 
tion by the jurors to amend the verdict.®^ 

6. Fresh evidence after Verdict given — Fresh verdict is void. — 

Verdict of the Jury once given is final and a second verdict after hearing 
further evidence is ultra vires.^^^ 

7. Recharging jury. — The Calcutta High Court has held that it is 
open to the Sessions Judge to recharge the Jury on specific points in the 
absence of anything in the Code which prevents him irom doing so.’® The 
Patna High Court’^ has followed this view. The Bombay High Gourt’^ 
and the Madras High Court’® have dissented from this view. 

305. Verdict in High Court when to prevail. — (1) 

When in a ca^e tried before a High Court the jury are unani- 
mous in their opinion, or when as many as six are of one opinion 
and the Judge agrees with them, the Judge shall give judgment 
in accordance with such opinion. 

(2) When in any such case the jury are satisfied that they 
will not be unanimous, but six of them are of one opinion, the 
foreman shall so inform the Judge. 

Discharge of jury in other cases.— (3) If the Judge dis- 
agrees with the majority, he shall at once discharge the jury. 

(4) If there are not so many as six who agree in opinion, the 
Judge shall, after the lapse of such time as he thinks reasonable, 

discharge the jury. 


65. Bastav Victory Rodrigues, A 1959 B 434 : 
1959 Gr LJ 1150. 

66. Hamid AH, 57 C 61 : A 1930 G 320 ; 
Janak Sinah, A 1 942 P 446. 

67. Janak Singh, A 1942 P 446 : 43 Cr LJ 
205 ; J^ga Tin Gyi, 4 R 488 : 28 Cr LJ 
213 (FB). 

68. Brain Bonham Carter, 6 PR 1913 (FB) : 
9 PWR 13: 13 Cr LJ 815 : 17 IG 559. 

69. Ifatulla, 35 CWN 456 : 32 Cr LJ 598. 
69a. Lyme, 4 L 382 : 25 Gr LJ 425 : 77 IC 


425 : AIR (1924) L 17. 

70. Hamid AH, 57 C 61 : A 1930 C 321 : 
Sadan Mandat, 61 C 256 : 38 CWN 
254. 

71. Janak Singh, A 194? P 446 see also Mga 
Tin Cji, 4 R 488. 

72. Bastav Victory Rodrigues, A 1959 B 434 : 
1959 Cr LJ 1150 (FB) see also Halulla, 
35 CWN 456. 

73. Sundaram Aiyar, 55 M 256 : A 1931 M 
775. 
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O 1 ;NUPJ>15 


4. Discharge of jury without ascertaining 
verdict. 

5. Reconsideration of verdict by jury. 


1. Corresponding sections in former Codes. 

2. State Amendment. 

— Madras 

3. Scope. 

r>nnrlVr secdons in former Codes. — This section corres- 

Pp 1832 ^ ° ^ 

2. State Amendment. 

Madras.— Section 305 has been omitted by S. 19 of Madras Act 34 of 1955. 

3. Scope.— Section 305 is mandatory. If the Judge agrees with the 
opinion of tl.e majority of the Jury, he shall give judgment in accordance 

1 opinion. A majority verdict with which the Judge agrees has 

e.\actly Uie same legal force as a unanimous verdict and if it be a verdict 

^"^1 * Court cannot go behind it and take any further verdict upon 
the facts which have been found by the Jury to amount to murder.” A 

unammoiis verdict of the Jury is bound to be accepted by the Judge and 
under S. 305 of the Code It IS only when the Jury are not unanimous that 

j ^ take one of the courses specified in the section.'^® 

en he Judge accepts the verdict of the jury he should pass the appro- 
priate sentences required by law upon the accused.^® 

T 1- P"®^^arge of jury without ascertaining verdict.— When the 

Jury IS divided m opinion the Judge should not discharge the jurv without 

ascertaining what the majority verdict is.’* ' 


If the Judge thinks that the verdict of the jury is wrong, but has got 

o e accepted because It is unanimous, the Judge may give a certificate to 

ena ) e an appeal on facts. But where the verdict is not unanimous and the 

accept it, he is bound to discharge the jury under sub- 
sec. VUicre the Judge disagrees with the verdict he ought to discharge 

tne jury and if he is of opinion that the accused should not be retried, the 
passing of acquittal IS not technically correct. The proper course for the 
judge IS to make an entry against the charge under S. 308.^® Where a Judge 
in accepting the verdict oi the majority of the jury that the accused was not 

wrote . I accept the verdict as it is purely on a question of fact’*, 
neld, tiiul the Judge disagreed with the verdict.®® 


5. Reconsideration of verdict by Jury. — Once a verdict has been 
e wered there is no power in the trial Court or in the Jury to reconsider that 
verdict except under the provisions of S. 304 of the Code.®' Where the 
Jury first brought in a verdict of ‘culpable homicide not amounting to 
murder and after the Judge had put questions to ascertain their verdict their 
answers revealed the fact that they had not understood the law on the subject 
and after the Judge had read out to them a passage from 1 1 L.B.R. at p. 1 IS 
and thereupon the Jury returned a verdict of guilty under S. 302, held that 

the Judge was justified in disregarding the first verdict which could not be 

recorded under S. 303.®* 


74. Upendra J^'ath Das, (1914) 19 CWN 
653 : 21 CLJ 377 ; 16CrLJ561: 50 
IC 113 (FB). 

75. S. P. Chose, (1915) 8 Bur LT 247 : 8 
LBR 274 : 16 Gr LJ 676. 

76. Mohsena Khatun, 43 OWN 893 : 40 
Cr LJ 880. 

77. Jotindra Nath Cui, (1903) 8 CWN 
xlviii. 


78. Hashmatulla, A 1946 B 465 (SB). 

79. Bombay Governnunt v. Abdul Wahab, A 
1946 B 38 : 47 Cr LJ 378. 

80. Government of Bombay v. Sakur, A 1947 
B 36 : 48 Gr LJ 168. 

81. Lyrru, 4 L 382 : 25 Cr LJ 425 : 77 IC 
425. 

82. Nga Tin Gyi, (1926) 4 R 488 FB. 
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306. Verdict in Court of Session when to prevail. — (1) 

When in a case tried before the Court of Session the Judge does 
not think it necessary to express disagreement with the verdict 
of the jurors or of a majority of the jurors, he shall give judg- 
ment accordingly. 

(2) If the accused is acquitted, the Judge shall record judg- 
ment of acquittal. If the accused is convicted, the Judge shall, 
unless he proceeds in accordance with the provisions of Sec- 
tion 562, pass sentence on him according to law. 

SYNOPSIS 


1. Corresponding sections in former Codes. 

2. Legislative changes. 

3. Scope. 


4. ‘Does net think it necessary to express 
disagreement.* 

5. Sub-section (2). 


1. Corresponding sections in former Codes. — This section corres- 
ponds to S. 263, paragraph 4, of the Code of 1872 and in tlic Code of 1898 
was similarly worded as that of the Code of 1882. 

2. Legislative Changes. — The words UmUss he proceeds in accordance 
with the provisions of S. 562' in sub-sec. (2) were inserted by S. 80 of Act 
XVIII of 1923. 

3. Scope. — This section docs not impose an obligation on the Judge to 
refer a case to the High Court except when the conditions set out in S. 307 
are satisfied. The disagreement referred to in S. 306 is the same disagree- 
ment as impels the Judge to take action under S. 307.®^ 

4. ‘Does not think it necessary to express disagreement.’ — When 
the Judge does not think it necessary to express disagreement with the 
verdict of the jurors, he shall give judgment accordingly. If he does think 
it necessary to express disagreement, then his only course is to refer ilie case 
to the High Court under S. 307.®* Where the Judge does not think it neces- 
sary for the ends of justice to refer lire case under S. 307 it is not proper for 
him to express disagreement with the verdict of the jury and convict the 
accused.®^ When in a trial by jury, the verdict appears to be absurd and 
in the circumstances an inconsistent one, the Judge may recharge the jury 
and he need not refer it for consideration to the High Court.®® Even where 
the Judge thinks the verdict to be satisfactory or correct but it is not so 
perverse a verdict to justify a reference to the High Court, he may disagree 
but express disagreement.®’ If the Judge does not think that the verdict is right 
it is his duty to refer to the High Court under S. 307.®® Although the Judge 
disagrees and does not refer under S. 307 to the High Court he cannot be 
compelled to make a reference.®® 

5. Sub-section (2). — The words in italics are new and give the Sessions 
Judge discretion to proceed under S. 562. A prisoner is entitled to be dis- 
charged from custody immediately on the judgment of acquittal being pro- 
nounced and no formal warrant is necessary.®® Even if the Judge entertains 


83. RamdasRai, (1928) 7 P 344 (346), sec 
Ebrahim Molla, 56 G 208. 

84. Mhasku Mlu, A 1935 B 165 : 37 Gr LJ 
26. 

85. Ebrahim Molla, 56 G 473 : 33 GWN 

371 . 

86. Rafat Sheikh, 60 G 729 : 34 Gr LJ 1084. 


87. Afsar, 41 GWN 1020. 

88. Asra/ali, 30 CWN 376 ; Ebrahim, 33 
GWN 371 . 

89. Ramdas Rai, 8 P 3441 : 30 Cr LJ 721, 
Ebrahim Malta, 56 G 473 ; Afsar Sheikh, 
41 GWN 1020. 

90. Anon, 5 MHGR App II. 
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doubt as to tlie propriety of the verdict, when he accepts the verdict he 
must pass adequate sentence.®^ 

307. Procedure where Sessions Judge disagrees with 

If in any such case the Judge disagrees with the 
verdict of tiie jurors, or of a majority of the jurors, on all or any 
of the charges on which any accused person has been tried, and 
IS clearly of opinion that it is necessary for the ends of justice 
to submit the case in respect of such accused person to the High 
Court, he shall submit the case accordingly, recording the 
grounds of his opinion, and, when the verdict is one of acquittal, 
stating the offence which he considers to have been committed, 
and in such case, if the accused is further charged under the 
provisions of Section 310, shall proceed to try him on such 
charge as if such verdict had been one of conviction. 

( lA) If, in any such case, the jurors are equally divided in 
opinion on all or any of the charges on which any accused 
person has been tried, the Judge shall submit the case in respect 
of such accused person to the High Court recording his opinion 
on such charge or charges and the grounds of his opinion, and 
in such case, if the accused is further charged under the provi- 
sions of Section 310, he shall proceed to try him on such charge 
as if the verdict of the jury had been one of conviction. 

(2) Whenever the Judge submits a case under this section, 
he shall not record judgment of acquittal or of conviction on 
any of the charges on which such accused has been tried, but 

he may either remand such accused to custody or admit him 
to bail. 


(3) In dealing with the case so submitted the High Court 
may exercise any of the powers which it may exercise on an 
appeal, and subject thereto it shall, after considering the entire 
evidence and after giving due weight to the opinions of the 
Sessions Judge and the jury, acquit or convict such accused 
of any offence of which the jury could have convicted him upon 
the charge framed and placed before it ; and, if it convicts him, 
may pass such sentence as might have been passed by the Court 
of Session. 


SYNOPSIS 


1. Corresponding sections in former 
Codes. 

2. Legislative Changes. 

3 & 3a. Effect of 1923 and 1955 Amendments. 

4. Scope. 

5. When reference may be made. 


6. What the order of reference should 
contain. 

7. Power of Sessions Judge to refer for 
conviction of minor offence. 

8. Where reference ought not to be 
made. 


91. iJamrfos /fai, 8 P 344 : A 1929 P 313. 
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9, If in such case the Judge disagrees 

with the verdict of the jurors or of 19. 

a majority of jurors. 20. 

10. “When he is clearly of opinion that it 21. 

is necessary for the ends of justice”. 

11. ‘He shall submit . committed.’ 22. 

12. The Judge should question the jury 

and record their opinion. 23. 

13. Sub-section (1) “In respect of such 24. 

accused person.” 25. 

14. 'And in such cases. . . .one of convic- 26 

tion.* 27. 

15. Sub-section (1-A). 28. 

16. Reference must be made by the Trial 

Judge and not his successor, 29. 

17. Sub-section (2). 

18. Sub-section (3) — Powers of High 

1. Corresponding sections in former Codes. — This section corres- 
ponds to paragraphs 5 and 6 of S. 263 of the Code of 1872 and the Code of 
1882 was similarly worded as the unamended section in the Code of 1898. 

2. Legislative Changes. — The words “in respect of such accused per- 
son” and “and in such case, if the accured is conviction” in sub-sec. (1) 

were added and the words ‘such accused’ in sub-secs. (2) and (3) substituted 
for the words ‘the accused’ by S. 81 of Act XVIII of 1923. 

“Clause 69 prescribes that when a Judge accepts the verdict of the jury 
in respect of some of the accused but not of others lie need only refer the 
case of the latter to the High Court.” — Statement of Objects and Reasons. 
Sub-section (l-A) has been added by S. 54 of Act 26 of 1955. 

3. Effect of the 1923 Amendment. — The insertion of the phrases ‘any 
accused person’ and ‘in respect of such accused person’ makes the section 
wider inasmuch as under the present Code a Judge need only refer the case 
of ‘such accused’ person to the High Court when he does accept the verdict 
in respect of some and does not accept the verdict in respect of the remain- 
ing accused. The amendment seems to restore the view in Babsur 

The addition of the words at the end of sub-sec. { 1 ) ‘and .... conviction’ 
provides for trial as to the charge of previous conviction in the Sessions 
Court. 

3a. Effect of 1955 Amendment.— Sub-section (1-A) provides for a 
case where the jurors are equally divided in their opinion, reference has to 
be made. That will happen only when the uneven number of the jurors 
becomes even because of a juror ceasing to attend as mentioned in S. 282. 

4. Scope.— Where a Judge dissents from the unanimous finding of a 
Jury given in accordance with the law, the only procedure open to him to 
follow is that laid down in the 5th clause of S. 263 of the Code of 1872.®'* 

The provisions of S. 307 of the Cr. P. Code arc not in any way cut down 
by Ss. 418 and 423 ; and the High Court has power under S. 307 to interfere 
with the verdict of the Jury where the verdict is perverse or obtuse, and 
the ends of justice require that such perverse finding should be set aside. 
The power of the High Court is not limited to interference of questions of 
law, L., misdirection by the Judge or misapprehension by the Jury of the 
Judge’s directions on points of law.®^ The requirements of the ends of 


Court. 

Real test to be applied. 

Unanimous Verdict — Interference. 
Aspersions on Jurors — Highly objec- 
tionable. 

‘Aftergiving due weight to the opinions 
of the Judge and Jury.’ 

Proceduic. 

Power to order retrial. 

Reference against verdict of acquittal. 
Previous convictions. 

‘So submitted.’ 

High Court may exercise Appellate 
Powers. 

Procedure in case of difference of 
opinion between Judges. 


Q 9 49 P 789 • 19 GWN 584 * 21 CLJ 93. Mahaddi, 5 C 871 : 6 CLR 349. 

492Tl6CrLJ32I :28IC 657. 94. 9 A 420 : (1887) AWN 39. 
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justice must be the determimug factor botli for the Sessions Judge in making 
a relerence and lor the High Court in disposing of it. If the jury have 
reached a concl usion upon the evidence which a reasonable body of men 
might reach, jt is not necessary for the ends of justice that the Sessions Judge 

should relt-r the case to the High Court, merely because he himself would 

have reached a different conclusion upon the facts, since he is not the 
tribunal to determine facts.»^ The Privy Council in Ramanugrah Singh^<‘ 
approved of the following decisions.^'^ What is required under ihis section 
is not merely a, sagreement with the verdict of the jury but the additional 
feature that the Sessions Judge “is clearly of opinion that it is necessary for 
the ends of justice to submit the case to the High Court” under S. 307 ; even 

r 1 1* I . jur>' he must normally give 

effect to that verdict unless he is prepared to hold the further and clear 
opinion that no reasonable body of men could have given the verdict which 
the jury did.. ‘ 1 he mere fact that jurv did not state correct grounds for 

their verdict would not justify a reference under S. 307.®® 


j. When reference may by made. — If a Judge does not believe the 
verdict is right it is his duty to refer it to the High Court.®® It is open to 

the Sessions Judge to disagree with the Jury ; it is indeed incumbent upon 

him to do so if he is clearly of opinion that such a course is necessary for the 
ends of justice ; but this does not require that he should make reflections upon 
the conduct of the Jurors which are not supported by evidence on the record.^ 
It is not in every case of doubt nor in every case in which a view different 
from that of the Jury can be entertained on the evidence that a reference 
under S. 307 of the Code is to be made to the High Court but when the 
verdict is manifestly wrong.^^i It has been held that the statement of the 
Judge when he states “though not accepting but agreeing with the verdict” 
is to be deprecated. 2 When the Sessions Judge did not say that he was 
clearly of opinion that it was necessary for the ends of justice to submit the 
case to the High Court and also when the Judge did not say that he disagreed 
with tlie verdict of the jury'^ it was lield that the reference was bad in law.® 
Under sub-sec. (1) two conditions are required to justify a reference, (I) 
that the Judge must disagree with the verdict of the jury and ( 2 ) that the 
Judge must clearly be of opinion that it is necessary in the interests of justice 
to submit the case.^ 


What the order of reference should contain. — In making a 
reference under S. 307 the Judge should, in effect, show the reasons for con- 
victing the accused in as clear a manner as he would have done if the case 
had not been a jury' case and he had to ^vrite a convicting judgment.® A 


95. Ram Anugraha Singh, 73 lA 1 74 ; A 

1946 PC 141 : 47 Gr LJ 905 followed 
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41 OW N 1020: 38 Gr LJ 1075: 
Debetkdra Kath Roy, ILR 19i3, 1 Gal 
417. Baldeo Paswan, A 1951 P 470. 
DaUaraya Sadashiv, A 1940 N 17 ; 41 
Gr LJ 289 (FB) : Anil Ranjan Dutta, 
A 1952 G 534 : K. M. Pianavali v. The 
State of Maharashtra, (1962) SGA 434. 
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97. Moseb Khan v. State of West Benoal. A 
1956 6C 536 : 1956 Gr LJ 940. 
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letter of reierence should state the offence which the judge considers has 
been committed although a mere omission to state the offence, when the 
Judge’s opinion as to the offence committed appears from the body of the 
letter, is not necessarily aground for rejecting tlie reierence.® The Judge 
should state in some detail his own opinion regarding the evidence and more 
particularly to state which part of the evidence in his opinion would entitle 
the Court in the interests of justice to convict the accused upon the charges 
referred,’ he should state the grounds of his opinion.® 

7. Power of Sessions Judge to refer for conviction of minor 

offence. —It is not always true that a Judge having accepted the Jury’s 
findings on graver charges cannot make a reference with the object of having 
some of the accused convicted on a minor charge under S. 332 of the Indian 
Penal Code.® 

When the Jury tr\dng an offence triable by Jury finds as an incident 
to such trial that certain facts are only proved in the trial, which facts 
constitute a minor offence and return a verdict of guilty with regard to such 
offence (though such minor offence be not triable by a Jury), the Sessions 
Judge may convict the accused of such minor offence with the aid of the Jurors 
as Assessors.^® 

8. Where reference ought not to be made. — It is not open to a 
Sessions Judge when he has once accepted the verdict of the Jury and has 
postponed the case for passing sentence, to reconsider liis order and to refer 
the case to the High Court under this section but he must pass sentence on 
the persons awaiting sentence on the verdict. “ Where the verdict of tlie 
jury is unanimous and the Judge has agreed with it, he can make no refe- 
rence.^® Where on the Sessions Judge’s own showing in his charge to the 
Jury, the evidence for the prosecution was so open to hostile criticism as to 
justify the jury in regarding it with suspicion, it was held that the Sessions 
Judge was not justified in making a reference under S. 307 against a verdict 
of acquittal delivered upon such evidence.^® It was not improper for a 
Judge to refer a case to the High Court under S. 307 merely because there 
is a weak link in the evidence for the prosecution to which he drew the 
attention of the jury and asked them to pause and consider it before return- 
ing their verdict. The Sessions Judge is not obliged to make a reference 
because in his charge to the jury he has clearly and definitely expressed 
himself for acquittal but the jury returned a verdict of guilty.^® A reference 
is not called for where the Judge does not consider the verdict is so un- 
reasonable that a reasonable body of men could have come to that verdict 
and is made on his own view of questions of jact and also fails to say that in 
his opinion the reference is necessary for the ends of justice.^® After the Privy 
Council decision in /earn Anu^raha Singh's case^’ the view taken in^® which 
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H ‘he jury were perverse or 

against the weight of evidence is no longer tenable. 

iuror« Judge disagrees with the verdict of the 

of Z PoHe p“”*J -A Sessions Judge may under S. 263 

of the Code of Cr Procedure submit it to the High Court a case in which 

he comnH?n "ih^ Jj^y m their finding of facts as well as a case in which 
Uie P followed his directions as to the law ; and 

nrLner ^-f Submitted under that section may acquit the 

Lmd the prLrner^ufuy - notwithstanding that the jury has 

with'^hfveX\'^AVju?y.2o‘°"‘'''°''^ distinctly whether or not he agrees 


disM.dllH f jury particularly when it is unanimous should not be 

demonstrated beyond a peradventure that it is 
manifestly perverse or unreasonable. S. 307 is intended to provide against 
a Clear case of miscarriage of justice at the trial and is not meant for ^indis- 
criminate use of over zealous judges to make references. This power must 
be sparingly used.^ When two possible views can reasonably be taken of 
the evidence, the mere fact that the Court itself prefers to take a view which 
does not happen to be in consonance with the view of the jury would not 
prov-ide a sufficient ground for a reference under this section. Thejudge 
u e c ear y of opinion that imperative requirements of justice constrain 
him to take a contrary view and must record the grounds in support of the 
course taken by him to enable the High Court to judge the correctness of 
the pounds. The grounds stated by the Judge should be such as to per- 
su^e the High Court reviewing the evidence and faced with the choice 
between the two to consider that “no reasonable body of men could have 

reached the conclusion arnved at by the jury. The Judge must think it 

necessary to express disagreement, otherwise he should act under S. 306.“ 

1 he word Perverse indicates the completeness of a Judge’s disagreement 
with the jury but complete disagreement is not sufficient to make a refe- 
rence. It must also be unreasonable.^ The view in“ is the view to be 
taken after the Privy Council decision in Ram Anugraha Singh’s case.“ 


j is clearly of opinion that it is necessary for the 

ends of justice.— What is required under this section is not merely a 
ffisagreeinent with the verdict of the jury but the additional factor that the 
Sessions Judge ‘is clearly of opinion that it is necessary for the ends of justice’* 
to submit the case to the High Court.” See also Ram Anugraha Singh's case.*® 
No doubt the ends of justice as laid down in the section itself is the deter- 
mining lactor in making a reference but the “rule of the ends of justice” is 
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G 540 ; Manjla, A 1937 A 195:38 
Cr LJ 465. 

24. Panchanan Sarkar, 37 CWN 34. 

25. Anjani, A 1958 Mys S^iBaldeoPashwan, 


A 1951 P 470 ; Daltaraya Sadasiv, A 
\9^Q N ; Anil Ranjan Dulta, \ 1952 
G 534 ; Kalicharan Pal, A 1949 Asa 1. 

26. 73 lA 174 ; 50 CWN 692 (PC). 

27. Afaseb Kuka Chaudhury v. State of iiest 
Bengal, A 1956 SC 536: 1956 CrLJ 
9^ ijogikar, 57 C 1183. 

28. 73 lA 174 ; A 1946 PC 151 ; 47 Cr LJ 
905 followed in Aklakali Af<^dUilty 
( 1 954) SCA 408 : A 1 954 SC 1 73 ; Rfn 
Kribal Chaudhury^ 25 P 825 ; A ^947 P 
398 ; Afsar Sheikh, 41 CWN 1020 : ^ 
Gr LJ 1075 ; Debendra .Vath Roy, ILK 
1943 IG 417. 
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to be applied on the principle of reasonableness on the part ofthejury.-^ 
The words “necessary for the ends of justice to submit a case” mean some- 
thing more than perv'erse and the necessity of submitting a case should depend 
on the quality of the ofTence and considerations of a similar nature.^® The 
paramount consideration in the High Court must be whether the ends of 
justice require that the vxrdict should be set aside. In general, if the evi- 
dence is such that it can properly support such a verdict of guilty or not 
guilty, according to the view taken of it by the Trial Court, and if the jury 
take one view of the evidence and the judge thinks that they should have 
taken the other, the view of the jury must prevail as they are the judges 
of facts. In such a case the reference is not justified. If the High Court 
considers that upon the evidence no reasonable body of men could have 
reached the conclusion arrived at by the jury, the reference is justified. 


11. He shall submit committed.— A Sessions Judge who 

refers a case under S. 307 should state exactly what material portions of the 
evidence he believes to be true and his reasons for arriving at his conclusions. 
He should not content himself with repeating any remarks in his charge to 
the Jury adding merely such a vague remark as “for these and other reasons 
I submit the case for the orders of the High Court. When the Sessions 
Judge in his letter of reference under S. 307 expresses an opinion which is 
inconsistent with the opinion which he has expressed to the jury in his sum- 
ming up, it was held that the Jury are judges of facts and having regard to 
the directions of the Judge the verdict of the majority of the jury must be 
upheld.®^ In referring a case to the High Court, under S. 307 of the Gr. I . 
Code the Sessions Judge must say in his reference in clear and uiiarnbiguous 
terms which is the offence which has in his opinion been committed by the 
accused, and on what grounds in that respect he differs from the jury. He 
should state with some fulness his view of the evidence and the credibility 
of the more important witnesses, because not being in a position to pronounce 
any opinion upon the demeanour of the witnesses the High Court has to 
attach more or less weight to the opinion of the Judge who saw and Iieard 
the witnesses.^* Where a Judge disagrees with the Jury and disagrees to 
such an extent that he feels that he cannot accept their verdict he is entitled 
to refuse to accept that verdict and submit the case with his reasons to the 
High Courtis Where a Sessions Judge in his letter of reference merely said 
that the verdict of the jury was against the weight of the evidence and ex- 
pressed no other opinion, it was observed that in a case of this description 
it is the duty of the Sessions Judge to set out on what portions of the evidence 
or on what facts disclosed by the evidence the accused should have been 

convicted.^® 

It is the duty of a Judge in sending up a case to the High Court when 
he disagrees with a verdict oi acquittal to state the offence which, m his 
opinion, has been committed.®’ 

12 The Judge should question the jury and record their 

opinion —Upon a reference under this section the High Court is bound to 

consider the entire evidence and give weight to the opinions of the Sessions 


29. Canesh Sahi, A 1952 P 1 ; 

V. Shankar Gangaram. A 1U56 N 20o. 

30. Panchanan SaTkar, 37 OWN 341 . 

Cr LJ 608. 

31. RanayadRai\. State of Bihar, A 1J5/ 
SG 373 : 1957 Cr LJ 557. 

32. Dyamfl/jfliA, 6 Bom LR 519. 

33. Sristidhar Majumder, 37 CLJ 30 : AIR 


34. 

35. 


36. 

37. 


(1923) G 97. 

Chandra Krishna, 10 Bom LR 173 : 7 
Cr LJ 192. 

}{anni Kudumbam, 45 MLJ 406 ; (1923) 
MWN 695 : 25 Gr LJ 145 : 76 IG 
289 : AIR (1924) M 232. 

Bhutnath Chose, 7 CWN 345. 

Sahae Rae, 3 G 623 : 2 GLR 304. 
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Judge and the jury. In such a case the Sessions Judge should ask the iurv 

the reasons for the.r verdict, but iiis failure to do so dL not deb^r the S 
Court Irom eatertamiiig the reference. ucuai uic nign 

Where in a trial by jury in a Court of Session, the case depends entirely 
on c.rcumstanual evidence and the jurors are divided in opinion thrjudge 
ough , if he intends to make a reference to the High Coun under S 307 to 

^'here in a trial 

avrees he should hef ° * 1 ^- given and the Sessions Judge dis- 

grees, he should before making a reference under S. 307 put such further 

questions to the jury as may bring out their meaning more precisel^o 

\vith\1ie*^w^df ‘ifter the jury have given their verdict disagrees 

Tf er I n f m ^'^f'^'-ence to the High Court, he may, 

afte telling the jury his intention to do so, ask the jury to give their reasons 

for the verdict and record those reasons^ and in making f rlwe uX 

vs ^s bHore^S^^^^^^^ the evidence at the trial which 

I P r nn l U d'sagrees with the verdict under S. 304 

. . C., and IS oi opinion that it should be under S. 302 I. P C he has to 

make a reference under S 307 and frvr • . 1 '*. ^ 

l a • t ‘ ‘‘-ua lor that purpose, it wou d be ooen to 

Ih!^ brougTthn^'*'''"''^ 

amendmenr^f of such accused person’*. — The 

word .nd ‘he words “any accused person** for the 

ronseniipiiti'il nm r\ ^vords In respect of such accused person’ are a 
when^thrrp arp nient. Hence the Judge cannot refer the whole case 

some of the arr'^^^d he disagrees with the jury in respect of 

acciuittal in resnerf^ (' Cases he has to pass orders of conviction or 

verdict* and T vT ^ accused persons for whom he has accepted the 

opinion of the jury. disagreed with the 

been'pennitt?d^S;id'lTh7^erdk o^dm Judge has not 

and to nrreof r the jury against a particular accused 

referred to the High Coixn even Though ^ he' 'I'^V Tm'thl 

hT''T hid'gme''t' th 0 '>ly of tlmThaTges.^i*' ByTecord- 

a judgment the trial Judge prevents the High Court from properly 

InTreTIfe as the referLce made is noT of the 

entire case with respect to the accused. 

14 . ;Andin such case, if the accused is further charged under 
the provisions of S. 310, shall proceed to try him on such charge as 
if such verdict had been one of conviction’.— These words are new and 
have been added by the amendment and provide for trial on a charge of 
previous cony^tion in the Sessions Court. This amendment seems to give effect 
to Kandasamx Gounden s case« and superseded the view in Gouind Jhaveya*^ 


38. Bhuilothan Singh, 6 Pat LT 264 • 9*? 
CrLJ II :64IC 379. 

39. Zohra, 21 Cr LJ 278 : 55 IG 294. 

40. Walter Turner, 35 PWR (Cr) 1915 : IC 
Cr LJ 587 : 30 IG 139. 

41. Annadacharen Thakur, 36 C 629 : 13 
OWN 757 : 9 CLJ 638. 

42. Jadab Das, 27 G 295 : 4 CWN 129. 

43. Sadek Alandal,&\ C 256 ; A 1934 C 
173 ; 38 Gr LJ 496 (SB). 


44, 


45. 


46, 

47, 


Dur^eswar Datta, A 1958 Ass 44 ; 1958 
Cr LJ 142; Ananda, 121 CVVN 435 : 
Bishnu Char an Das, 37 CWN 1180: 
A 1933 C 665 ; Naii al Behari Lai, 52 A 
881 : Hazarilal, A 1932 P 156. 
Sashimohan Debnath v. State of l^fst 
Bengal, A 1958 SC 194 ; Bepin Behan 
Man dal, A 1959 G 659. 

30 M 134. 

2 Bom LR 336. 
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15. Sub-section (1-A). — Provides for a reference when the jurors are 
equally divided in their opinion. It has been added by Act 26 of 1955. 


16. Reference must be made by the Trial Judge and not his 
successor. — A reference made under this section is not valid in conse- 
quence of its having been made by an officer, who held the trial but who 
at the date of the reference had ceased to be a Judge.^® 


17. Sub-section (2). — In submitting the case of an accused it is a 
grave irregularity to acquit him of certain charges and to refer the case with 
respect to other charges, the whole case has to be referred to.**® S. 307 (2) 
specifically prohibits the Judge when he considers it necessary to submit tlie 
case by way of reference under S. 307, from recording ariy Judgment of 
acquittal or of conviction or any one of the charges. Judge must refer 
the whole case.®® The procedure of submitting to the High Court only a 
part of the case under S. 307 is irregular.®^ Where a reference is made 
only in respect of some of the accused and some of the charges, it is valid 
in law.®* It is not open to a Court of Session to accept the verdict ol the 
jury on one charge and disagree with the jury on another charge and refer 
the matter to the High Court.®* Where an accused person was charged for 
six offences and the jury found him not guilty and the Judge, accepting 
the verdict of the jury acquitted him of five ot the charges but regarding 
the 6th charge referred that part of the case, held the Judge abetted illegally 
in making the improper reference.®* 


18. Sub-section (3)— Powers of High Court.— Section 537 of the 
Code does not in terms apply to a reference under S. 307 but the limitation 
contained therein applies to such a reference. In the case, therefore, of 
a reference under that section, it is not competent to the High Court to 
take any action in (he form ol an order questioning the whole of the 
proceedings on the ground of want of sanction if such want of sanction has in 
fact not occasioned a failure of justice.®® The High Court under this section 
has all the powers of an Appellate Court and should form its own opinion 
after considering the entire evidence and giving weight to the opinion of the 
Sessions Judge and the jury.®® In a reference under this section what the 
High Court has got to find before it can refuse to accept the verdict of the 
Jury is that it is unreasonable.^-^ Before the High Court can substitute its 
own opinion for that of the majority of the jury, it must be able to say that 
in the legal sense of the expression, the jury’s verdict is against the weight 
of evidence, that is to say. it is not such a verdict as reasonable men properly 
instructed could have arrived at.®® The High Court cannot Uirow out a refe- 
rence under S. 307 of the Criminal Procedure Code merely because it might 
be argued, upon the fact of the charge to the jury, that the verdict was 
not altogether an unreasonable one, but it must consider the entire evidence 
and arrive at its own judgment after giving due weight to the opinions of 


48. 

49. 





jDi7 Monamed Sheik, 2 CLJ 48 ; 2 Cr LJ 


n Behari Mnndal. A 1959 G 659 ; 
>9) Cr LJ 309 ; Sashimohan, A 1955 


imohan Debnalh, 1958 
: A 1958 SC 194 ; 1958 Cr LJ 

mohan. A 1947 A 99 : 48 Cr LJ 


829. 

Muklar AH, 48 CWN 547 : A 


1944 G 


300. 

53. Ramjanan Tewari, A 1935 P 357 : 36 
Cr LJ 856. 

54. Bishnu Chandra, 1933 C 665 : 34 Cr LJ 
918. 

55 Shankar Balkrifhna Deshpande, 47 B 31 : 
24 Bom LR 484 : AIR (1922) B 368. 

56. Kotija, 1 Bur LT 290 : 15 Cr LJ 513 ; 
24 1C 601. 

57. Premananda Dull, (1925) 29 CWN 738. 

58. Khuday Gaii, (1928) 48 CLJ 541. 
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Jury.” Sanderson, C. J., held “When a learned Judge 
makes a reference to tins Court under S. 307, it is the duty of this Court 
not onl> to consider the entire evidence but also to give due weight to the 
p nion o t e earned Judge and the jury and where in the circumstances 
oi the case It would not be right for this Court to hold that the verdict of 
thejur> was perverse the reference ought not to be accepted”.®" On a 

of 'ho High Court to examine for itself 
m the case deriving such assistance as it can by giving 

Hill! “i^ the opinion of the Judge and Jury. The 

Hi^h Court IS not bound in any way by their opinions.**^ 

consider entire evidence as the whole matter is 
betore it. - Jurors are the Judges of fact and so far as their findings of 

t^iey are entitled to weight.®^ The High Court may 
. r ise any o the powers which it might exercise upon an appeal and 
^is includes the power to call fresh evidence conferred by S. 428. The 
ig Court must consider the whole case and give due weight to the opi- 
nions o t le Sessions Judge and the Jury and then acquit or convict 
ne accused. I he paramount consideration in the High Court must be 
whether the ends of justice require that the verdict of the jury should be 
se asi e* t is incumbent on the High Court when the reference is heard 
y It to consider the entire evidence and come to its own conclusion whether 
he evidence was such that it could support the verdict is against the 
accused. High Court can order a retrial.*'^ 

Prior to the Privy Council decision in®*^ there was a conflict of opinion. 
One view was that the High Court will interfere with the verdict of the Jury 
n it finds the verdict “perverse*’ in the sense of being unreasonable “manifestly 
wrong or against the weight of evidence”.®’ In other cases the view has been 
taken that the High Court on a reference must act on its own view of 
the lacts and is not bound by the opinion of the jury, even if not shown to 
be unreasonable.®® The Privy Council accepted the former view. The 
view m IS to the same effect as the view taken in.®’ 

19. Real test to be applied. — In a reference under this section it is 
necessary for the High Court to consider the evidence that was before the 
Jury ;uid the view of the Sessions Judge and also the view of the jury and 
alter having done so to arrive at its own conclusion upon the case. The 
real test to be applied is to see whether it can be said that the verdict of 


59. Annada Charan Thakuty 36 C 629 ; 1 3 
CWN 757 : 9 CLJ 638 : Sheikh 
Neamaiullahy 17 CWN 1007 : 14 Gr LI 
556 : 21 1C 156 ; Bhuilothan Sineh, 6 
PLJ 264 : 23 Cr LJ 11. 

60. Mofizel Peada, (1925) 29 CWN 842 ; 
Sheikh d^eamaluUa, 17 CWN 1077 : 14 
Cr Lf 556 : 21 IC 156 ; Alamfru 
Chaudhury, 51 G 418 : 38 CLJ 397 ; 
s-e per Richardson, J., in Jamaldi Fakir, 
(1923 Aug.) 28 CWN 536 (539); 
Dhananjoj Roy, 51 C 347 : 38 CLJ 384. 

61. Nannikudumban, A5 MLJ 406; (1923) 

MWN 695 : 25 Cr LJ 145 : AIR (1924) 
M 232. ^ ' 

62. K. M. Nanavaly v. Slate of Maharashtra 
A 1962 SC 605. 

63. Anjani, A 1958 Mys 34 : 1958 Cr L] 
395. 


64. Ramyed Rai v. State of Bihar, A 1957 
SC 375; 1957 Cr LJ 557; Ramanugraha 
Singhy 50 CWN 906 : A 1946 PC 151. 

65. Rajiqueuddin Ahmad, 39 CWN 368 ; A 
1933 C 184. 

66. Ram Anugraha Singhy 73 I A 174 (182- 
183) : 50 CWN 906. 

67. Sham Bagdi, 13 BLR (Appendix) 19; 
Dada Ana, 15 B 452 ; Harmohan Das, 
54 C 708 ; In re Veerappa Goendan, 54 
G 708 : Bari Lali, 34 Bom LR 896. 

68. Ram Chandra Roy, 55 C 878 ; Lyall, 
29 G 128 ; The Crown v. Barwick, 13 L 
573. 

69. Jagamohan, A 1947 A 99; 48 Cr LJ 
829 ; Aabharesh Mondal, A 1 938 G 295 ; 
Sri Kishan, A 1935 A 910 Moskaken 
Balu, A 1935 B 163; Makhan Lai, A 
1933 G 472. 
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the jury was so unreasonable that the jurors could not have arrived at that 
verdict.-o This case and the case oi' J^ritya Gopal Rof^ was explained in 
tiarmohan Das s case.’ Section 307 requires the Court to give due weight 
to the opinion of the Sessions Judge and of the jury after considering the 
entire evidence and then to acquit or convict the accused. It does not re- 
quire the High Court to attempt to reconstruct the verdict of the jury. In 
giving due weight to the opinion of the jury, the High Court should always 
hesitate to reverse a unanimous verdict unless it holds it to be unreasonable. 
On a reference under S. 307 Cr. P. Code the High Court which has not 
the opportunity to see the witnesses must act with great caution and there- 
fore it will not ordinarily interfere with the unanimous verdict of the jury, 
which has been accepted by the Judge with regard to some of the accused.’^ 
In a reference under S. 307 Cr, P. Code all that the High Court has got 
to decide is whether the verdict of the Jury was a reasonable verdict, which 
a body of reasonable men could arrive at having regard to the evidence 
irrespective of the question whether the High Court itself would arrive at 
the same conclusion after hearing the case.’^ The view in Asgar Aiandal 
and other cases'® that the High Court interferes with the verdict when it is 
perverse or erroneous, is no longer maintainable. 

20. Unanimous Verdict — Interference. — The High Court will exercise 
the powers vested in it by S. 263 only in cases in which it finds the verdict 
of the jury clearly and undoubtedly wTong.” The High Court on a reference 
under S. 307 of the Cr. P. Code is reluctant to interfere with a unanimous 
verdict of jury and if that verdict is not unreasonable and can, upon the 
evidence, be supported it should accept it even though it may not wholly 
agree with it.’® 

Where the evidence did not appear to the High Court hearing the refer- 
ence to be so very convincing as it could accept the same as conclusive in 
view of the verdict of not-guilty returned by the jury, the accused was 
acquitted.’® The mere fact that upon consideration of all the evidence before 
the Court, a Judge would have arrived at a conclusion different from that 
arrived at by the jury would not justify the High Court in interfering with 
their unanimous verdict.®® 

21. Aspersions on Jurors — highly objectionable. — It is open to a 
Sessions Judge to disagree with the jury, it is incumbent upon him to do so, if 
he is clearly of opinion that such a course is necessary for the ends of justice ; 
but this does not require that he should make reflections upon the conduct of 
the jurors, which are not supported by evidence on the record. Such reflec- 
tions are unfair to the juror, to the Sessions Judge and to the High Court. ®^ 

22. ‘After giving due weight to the opinions of the Sessions 
Judge and the Jury.’— Under S. 307 (3) the High Court has to give due 
weight to the opinion of both the Sessions Judge and jury.®=^ 


70. Calam Kader, (1924) 28 GWN 876. 

71. (19.'2) 38 CLJ 1. 

72. (1927) 54 C 708 (715). 

73. Sagarmal Agarwalla, (1924) 29 GWN 
947 (952) : 40 GLJ 135. 

74. Akbar Molla,l\92i,Sep.) 51 G 271: 
38 GLJ 379. 

75. Ananda Charan Roy, 2\ GWN 435: 18 
Cr Lj 551 : 39 IC 695. 

76. 22 GWN 81 1 : 20 Cr LJ 20 ; Dhannm 
Kazte, 9 C 53 ; McCarthy, 9 A 420. 

77. Sham Bagdee, 20 WR (Cr) 73 : 13 BLR 
(App) 19. 


78. Pramalha Nath Bagchi, 30 CLJ 503 : 21 
Gr LJ 266 

79. Garib Hari, (1926) 30 GWN 454 (458). 

80. Chirkua, 2 ALJ 475 : 2 Cr LJ 357. 

81. Mamfru Chaudhury, 51 C 418 : 38 CLJ 
397 : AIR (1924) C 323. 

82. Sheikh NeamatuUa, 17 CY/N 1077: 14 
Cr LJ 556 : 21 IC 156. See Dhananjoy 
Roy, 51 C 347 : 38 CLJ 384 ; Ram 
Prasad Singh, A 1953 P. 354; Balai 
Chose, A 1930 G 141 : 31 Cr LJ 667 ; 
Ram Chandra, 55 C 879 ; Mohzul Peada, 
29 GWN 841 : A 1929 C 909. 
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In hearing a case which is referred to the High Court under S. 307 of 
the Gr. P. Code, the Court is not to be confined to points of difference 
between the Judge and the Jury, but the whole case is thrown open to the 
Court and it must be decided after giving the weight to the opinions of the 
Judge and the jury, and it is to form its own opinion on the evidence. The 
‘opinion* ol the jury in S. 307 of the Code of Cr. Procedure is the conclusion 
of the jury and not reasons on which that conclusion is based. The Court 
must consider the wliole case and give due weight to the opinions of the 
Sessions Judge and the jury and then acquit or convict the accused.®^ 

Opinion of the Jury — meaning of. — The expression ^‘opinion of the 
Sessions Judge and the jury” in sub-sec. (3) of S. 307 Cr. P. Code is equivalent 
to “opinion ol the Sessions Judge and verdict of the jury’* and it is not 
necessary for a Sessions Judge before making a reference to the High Court 
to ascertain the opinion of the jurors apart from their verdict.®® 

Due weight. — See Dhananjoy's case®^ discussed ante, 

23. Procedure.— The addition of the words ‘such accused’ in the 
section by the Amending Act of 1923 gives the Sessions Judge power to refer 
the case of the accused regarding whom he does not accept the verdict and 
the Judge ought to convict or acquit the other accused about whom he 
accepts the verdict. This was also the view of the Calcutta High Court in 
Babur Ali, 42 C. 789, and Nritya Gopal Roy, 38 C. L. J. I ; 24 Cr. L. J. 897 : 
75 I. C. 145 : A. I. R. (1924) C. 317. Hence the following cases which held 
that on reference the case of all tlie accused must be referred are no longer 
good law.®® A person cannot be convicted of an offence of which the Jury 
have found him not guity.®® 


Under S. 307 a duty is imposed upon the High Court to consider the 
entire evidence and to acquit or convict the accused after giving due weight to 
the opinion of the Sessions Judge and the Jury.®® 


24. Power to order retrial. — Under sub-sec. (3) of this section the 
High Court has ample power in a case in which there has been no proper or 
adequate trial, to make an order that the accused should be retried.®®® High 
Court must consider evidence and excluding inadmissible evidence can con- 
vict or acquit, without ordering retrial.®^ For powers of Appellate Court 


see. 


25. Reference against verdict of Acquittal. — In cases where the 
verdict is one of not guilty it is the practice of High Courts not to reverse the 
verdict unless it is perverse or manifestly wrong, on the other hand, where the 
jury has returned a verdict of guilty the matter stands on a different footing. 


83. Chandra Krishna, 10 Bom LR 632 : 8 
Cr LJ 143. 

84. C/K-Z/an, 29 M 91 : 3 Cr LJ 371. 

85. Ramanugrah Singh, 73 I A 174 : 50 
CVVN 906 : A 1946 PC 151. 

86. Tarapada Naskar, 18 CVVN 615 : 18 
CLJ 522 : 15 Cr LJ 31 : 22 IC 175 ; 
J^anni Kudamban, 45 MLJ 406 : (1923) 
MWN 695 : AIR ( 1924) M 232 : 76 
IC 289 ; Cheilan, 29 M 91. 

87. 51 C 347 : 38 CLJ 384 : AIR (1924) 

C 32 1 * 

88. Udya Change, (1873) 20 VVR (Cr) 73 ; 
see Horace, 29 G 286. 


89. Pd/atfaja To-an, (1911) MWN 190: 12 

CrLJ 140:9 10 788. ^ ^ 

90. Mamfru Chaudhury, (1923 Sep.) 5 

418 : 38 CLJ 397. ^ ,,, 

90a. Rajiqueddin Ahmed, 39 CVVN 368 , 

Cr LJ 803 FB ; Md. Adam Chohan, A 

1937 B 60. „ ^ 

91. Ranadhar Kurmi, A 1948 P 79. 

Gr LI 391. ^ op 

92. Ramkishan v. Bombay Stale, A 1955 

93. Basil, A 1938 A 227 : 38 Cr hJ 758 ; 
Sherali Baidyakar, 38 Cr LJ 75o. 
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In such cases, there is a much greater onus upon the Judge to convince the 
Appellate Court with extreme particularity than when he makes a reference 
with regard to a conviction.®^ 

26. Previous convictions. — See Commentary ante under the conclud- 
ing words of sub-sec. (1) added by Act XVIII of 1923. 

27. ‘So submitted’. — See Commentary supra under the headino; ‘Powers 
of the High Court*. 

28. High Court may exercise any of the powers %vhich it may 
exercise on appeal. — See S. 423 infra. 

29. Procedure in case of difference of opinion between the Judges 
disposing of a Reference under this section. — The jurisdiction which the 
High Court exercises in hearing a case submitted to it under S. 307 is not its 
original criminal jurisdiction but it hears the case as a Court of Reference in 
the exercise of the jurisdiction, vested in it by Cl. 28 of the Letters Patent, 
which is co-extensive with its appellate jurisdiction®® and if the Court is 
equally divided in opinion, the procedure prescribed by S. 429 Cr. P. C. for 
appeals must be adopted and the case must be heard by a third Judge 

G-Re-trial of Accused after Discharge of Jury 

308. Re-trial of accused after discharge of jury.— 

Whenever the jury is discharged, the accused shall be detained 
in custody or on bail (as the case may be), and shall be tried by 
another jury unless the Judge considers that he should not be 
re-tried, in which case the Judge shall make an entry to that 
effect on the charge, and such entry shall operate as an acquittal. 

SYNOPSIS 

t. Corresponding sections in former 3. ‘'Considers that he should not be 

Codes. retried”. 

2. Scope. 

1. Corresponding sections in former Codes. — This section corre- 
sponds to S . 100 of Act X of 1875 and is the same as that of the Code of 
1882. 

2. Scope. — In a case where the jury were divided in the proportion of 
5 to 4 and the Judge entertained a doubt as to the guilt of the prisoner, the 
accused was discharged under this section.®’ 

The Sessions Judge has inherent power to discharge the jury, before the 
verdict for misconduct or other similar and sufficient ground and to empanel 
another. The power is discretionary and not to be used nor until the Judge 
has satisfied himself, by such inquiry as in the circumstances he can adopt, 
that reasonable grounds exist for exercising it. S. 308 applies where a jury 
is discharged for misconduct.®® 


94. Goolhe Sardar, A 1936 G 407 : 37 Cr LJ 
1149. 

95. Horact Lyall, 29 C 286. 

96. Parna Hazam, 2 CLJ 77 ; Dada Ana, 15 
B 452. 


97. Bishonath Chowbay, 8 CWN GXXVIII. 

98. Rahim Sheikh, 50 G 872 : 37 CLJ 595 : 
24 Cr LJ 677: AIR (1923) C 724 
followed in Rebati Aiohan Chakravarty 
(1928) 32 CWN 945. 
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This section provides that making entrv to the effect that the accused 
should not be retried amounts to an acquittal.^® The Bombay High Court by 
a full bench decision held that though the entry has the effect of an 
acquittal it would not be technically correct to record an order of acquittal.^ 

W here the jury empanelled at the retrial included the foreman of the 
previous trial, held, the proceedings should be laid before another juryd*^ 

3. ‘ Considers that he should not be retried”. — It is competent to 

^ when he disagrees with the majority of the jurors and discharges 

them under S. 305 (3) to order the accused not to be retried under this sec- 
tion. 2 


A prisoner is unanimously acquitted of some of the charges, and the jury 
are divided as to the rest and discharged and he is ‘retried’. Under this 
section before a different jury, he is not being “tried again” within the mean- 
ing of S. 403 but his retrial is on the original indictment and plea, and the 
Court continues the trial before another jury and the process may continue 
till a verdict is passed on all counts. ^ 


H. —Conclusion of trial in cases tried by the Judge himself 

309. Judgment in cases tried by the Judge himself — 

(1) When, in a case tried by the Judge himself, the case for the 
defence and the prosecutor^s reply (if any) are concluded, the 
Judge shall give a judgment in the case. 

(2) If the accused is convicted, the Judge shall, unless he 
proceeds in accordance with the provisions of Section 562, pass 
sentence on him according to law. 


1. Corresponding 
Codes. 


SYNOPSIS 

sections in former 2. Legislative changes. 

3. Effect of Amendment, 


1. Corresponding sections in former Codes. — This section corre- 
sponds to S. 324 of the Code of 1861, S. 255 (paragraph l),Ss. 261 and 
262 of the Code of 1872, and the Code of 1898 unamended was similarly 
worded as that of the Code of 1882, and was amended by S. 82 of Act XVIII 
of 1923. 


2. Legislative changes (1955). — This section has been substituted by 
S. 35 of Act 26 of 1955. 

3. Effect of 1955 Amendment. — The amendment is consequential on 
the abolition of trial with the aid of assessors. This section provides for 
delivery of judgment in cases tried by himself. 


L — Procedure in Case of Previous Conviction 

310. Procedure in case of previous conviction. — In the 

case of a trial by a jury or by the Judge himself when the accused 
is charged with an offence and further charged that he is by 


99* Mir Ahmad Shaky A 1929 S 145* 674. - c lAQ 

1. Government of Bombay X. Abdul Wahab, 2. Premchand K. Sahani, A 1935 S 1 

A 1946 B 38 ; 47 Cr LJ 378* 36 Cr LJ 1359. 

la. Salamatullah, A 1941 C 328 : 42 Cr LJ 3* Jiirmal Kania Roy, 41 C 1072. 
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reason of a previous conviction liable to enhanced punishment 
or to punishment of a different kind for such subsequent offence, 
the procedure prescribed by the foregoing provisions of this 
Chapter shall be modified as follows, namely : — 

(a) such further charge shall not be read out in Court 

and the accused shall not be asked to plead thereto, 
nor shall the same be referred to by the prosecu- 
tion, or any evidence adduced thereon unless and 
until, 

(/) he has been convicted of the subsequent offence, or 

{ii) in the case of a trial by a jury, the jury have 
delivered their verdict on the charge of the sub- 
sequent offence ; 

(b) in the case of a trial held by the Judge himseif, the 

Court may, in its discretion, proceed or refrain 
from proceeding with the trial of the accused on 
the charge of the previous conviction. 


SYNOPSIS 


3. Scope, 

4. Previous conviction. 

j. Verdict of jury to be taken. 


former Codes.— This section was 


1. Corresponding sections in former 
Codes. 

2. Legislative Changes. 

1. Corresponding sections in 

new in the Code of 1882. 

2. Legislative Changes.— The Section was substituted by Act 18 of 
1923. Again with the abolition of assessor trial, the words “or by the Judge 
himself” after the opening words “In the case of a trial by a jury and in 
Cl (A),” the words “held by the Judge himself have been substituted by 
S. 56 of Act 26 of 1955 for the words “held with the aid of assessors . 

3 Scope — Section 310 lays down a special form of trial m the issue of 

liability to enhanced punishment in consequence of a previous conviction 

But this section is expressly made applicable to trial before the Court of 
Session only, and does not apply to trials before a Magistrate. 

4. Previous conviction .-Must ne^ssarily mean a conviction for an 
act which is an offence under the Code. Offence as defined m S. 4 O {«) of 

the Code means “any act or omission made ^ J'7hm'^tht"law 

time heincr in force” These last words necessarily postulate that the law 

m^st beTn S 51 1 for proof of previous 

convietton This section is imperative and the ^-‘her charge abmUprevno^^^^ 

convictions and the accused’s statements ,n respect thereof ^ould nm be read 


4. Dehn Sonar, (1923, January) 50 G 367 . 

AIR (1923) G 707. . _ 

5. Govinda Kesheo Power v. SlaU oj M. I'-, 


A 1955 N 236: 1955 Gr LJ 1275. 

6. Raju. A 1927 L 774: 28 Cr LJ 687 
6o/», A1930 A 17: 31 Gr LJ 8. 
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1 question of previous conviction, has been omitted, the Court 

add It at any tune before the sentence is passed/ 


can 


be taken — In a case tried by jury the fact 

that the accused IS registered member of a Criminal tribe is like a previous 

’■ ’ should not be disclosed to the jurv until after the verdict 

lest they might be prejudiced.^ 


• evidence of previous conviction may be 

given. iNotwithstanding anything in the last foregoing section, 
evidence of the previous con\ iction may be given at the trial for 
t le subsequent ofTence. if the fact of the previous conviction is 
relevant under the provisions of the Indian Evidence Act, 1872. 

SYNOPSIS 

1. Gorrrsponding sections in former Codes. can be given. 

4* When evidence of previous conviction 

1. Corresponding sections in former Codes— This section corres- 
ponds to the last paragraph of S. 313 of Act X of 1882. 

?■ evidence of previous conviction can be given— A full 

bench of the Calcutta High Court has held that under S. 54 of the Evidence 
Act a previous conviction is in all cases admissible as evidence against an 
accused person ^o S. 45 of the Evidence Act was modified according to the 
above decision ^ as pointed out in jXabakumar Patnaik,^^ According to this 
^ction evidence of previous conviction can be given if it is relevant under the 
Evidence Act and in the manner and circumstances provided for in the Act.^* 

A kaifut or report from the Record Officer that A had been convicted of 
a crime, is no evidence of a previous conviction. 

J—List of Jurors for High Court, and summoning Jurors for 

that Court 

312. Number of special jurors.— The High Court may 
prescribe the number of persons whose names shall be entered at 
any one time in the special jurors’ list. 

SYNOPSIS 

1. Corresponding sections in former Codes. — Bombay. 

2. Legislative Changes. —Madras. 

3. State Amendments. Effect of Amendment. 

1. Corresponding sections in former Codes, — This section corres- 
ponds to S. 40 of Act X of 1875. 

2, Legislative Changes. — This section has been substituted in the 
place of old S. 312 by S. 12 of the Criminal Law Amendment Act, 1923 
(XII of 1923). 


7. Abbulu, 1 1 Cr LJ 217; Venkata Subbatayat 
A 1943 M 418. 

8. Afoshaheb Dome, A 1940 P 14 : 40 Cr 
LJ 33 (2), 

9. Manindra Nath Alallik, A 1947 C 158 ; 
47 Cr LJ 685. 

10. Kartick Chandra (1887) 14 C 721 


(FB). 

11. (1897) 1 CWN 146. , ,, o 

12. Govind Kesheo Power v. State of M. f., 
A 1955 N 236: 1955 Cr LJ 1275. 

13. Sheikh Ramzan, (1871) 6 Beng LR App 
151. 
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The proviso was omitted by Act 17 of 1949, S. 3 (2). 

3. State Amendments. 

(1) Bombay. — In the heading “1” after the words “High Court’’, the words “and 
the Court of Session for Greater Bombay” and for the tvofds “that Court”, the words 
“such Court” were inserted by Bombay Act 32 of 1948. 

After the word ’list* in S. 312 the words ‘‘for the High Court and the Court of 
Session for Greater Bombay” were inserted by Bombay Act 32 of 1948. 

(2) Madras. — The heading “J — List of Jurors for High Court and summoning jurors 
for that Court” and the provisions thereunder, namely Ss. 312 to 318 omitted by Nladras 

Act 34 of 1955. 

4. Effect of the Amendment. — The proviso was not to be found in 
Cl. 72 of Original Bill III of 1924 and it seems the Legislature meant to 
include more non-Europeans in the list. 


313. Lists of common and special jurors.— (1 ) 1 he Clerk 
of the State shall, before the first day of April in each year, and 
subject to such rules as the High Court from time to time pres- 
cribes, prepare— 

{a) a list of all persons liable to serve as common jurors ; 
and 

{b) a list of persons liable to serve as special jurors only. 

(2) Regard shall be had, in the preparation of the latter list, 
to the property, character and education of the persons whose 
names are entered therein. 

(3) No person shall be entitled to have his name entered in 
the special jurors’ list merely because he may have been entered 
in the special jurors’ list for a previous year. 

(4) The State Government may exempt any salaried servant 
of the Government from serving as a juror. 

Discretion of officer preparing Jists.-(5) The clerk of the 
State shall, subject to such rules as aforesaid, have full discretion 
to prepare the said lists as seems to hirri to be proper, and there 
shall be no appeal from, or review of, his decision. 


SYNOPSIS 

1 . Corresponding sections in former Codes. , ji**^*^^*’ 

2. Legislative Changes. 

3. State Amendment. 

1 ^^^Aiw%€r ctf^rtions in foMiicr Codes. riiis section corres- 

ponds to Sr^^and 43 of Act X of 1875, and S 313 ^od^ thi^oVtUc 

stood before the amendment was almost similarly worded as that of the 

Code of 1882. 

O T • 1 .• —The words “or the Local Government” in 

2. Leg.slat.ve C».a.^ges ihe 'v a Devolution Act, 1920 

sub-sec. (4) were inserted by a. ^ ana ocn. i ui u , 

(XXXVIII of 1920). 

•3. State Amendment. • 

Madras.— Section 313 has been omitted by Act 34 of 1955. 
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4. Rules.— For rules made by the High Court, North-Western Provinces, 

under this section, m conjunction with S. 276, see United Provinces and Oudh 

Gazette^ 1902, Pt. II, p. 539 ; for rules by the High Court, Madras, under this 

section, Mad. R. and O. ; for rules by the High Court, Calcutta, see Ben. 

N'* Rules ol the Calcutta High Court are contained in Ch. 37 

of the Original Side Rules. 


314. Publication of lists^ preliminary and revised. — 

(1) Preliminary lists of persons liable to serve as common jurors 
and as special jurors, respectively, signed by the Clerk of the 
State, shall be published once in the Official Gazette before the 
fifteenth day of April next after their preparation. 

(2j Revised lists of persons liable to serve as common jurors 
and special jurors, respectively, signed as aforesaid, shall be 
published once in the Official Gazette before the first day of May 
next after their preparation. 

(3) Copies of the said lists shall be affixed to some conspicu- 
ous part of the court-house. 


SYNOPSIS 

1. Corresponding sections in former Codes. Madras. 

2. State Amendment. 

1. Corresponding sections in former Codes. — This section corres- 
ponds to S. 44 of Act X of 1 875 and is the same as S. 314 of the Code of 
1882. 

2. State Amendment. — 

Madras.— Section 314 has been omitted by Act 34 of 1955. 

315. Number of jurors to be summoned. — (1) Out of 

the persons named in the revised lists aforesaid, there shall be 
surnmoned for each sessions in the town which is the usual place 
of sitting of each High Court, as many of those who are liable to 
serve on special or common juries respectively as the Clerk of the 
State considers necessary. 

(2) No person shall be so summoned more than once in six 
months unless the number cannot be made up without him. 

Supplementary summons. — (3) If, during the continu- 
ance of any sessions, it appears that the number of persons so 
summoned is not sufficient, such number as may be necessary of 
other persons liable to serve as aforesaid shall be summoned for 
such sessions. 


SYNOPSIS 

1. Corresponding sections in former Codes. — Bombay. 

2. Legislative Changes. — Madras. 

3. State Amendments. 4. Sub-section (3) — Applicability. 

1. Corresponding sections in former Codes. — This section corres- 
ponds to S. 45 of Act VHI of 1875 and the Code of 1898 was similarly word- 
ed as that of the Code of 1882. 



S. 317] 
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2. Legislative Changes. — The words “in the Town necessary’" 

in sub-sec (1) were substituted by S. 84 of Act XVIII of 1923 for the words 

in each Presidency Town at least twenty-seven of those who are liable to 

serve on special juries and fifty-four of those who are liable to serve on com- 
mon juries.** 

3. State Amendments. — 

_ ^ ( 1 ) Bombay — In sub-sec. (1) for the words “in the town which is the usual place of 
sitting of each High Court” the words “of the High Court in the town which is the usual 
place of sitting of such High Court and for such Sessions of the Court of Sessions for Greater 
Bombay” were substituted by Bombay Act 32 of 1948. 

(2) Madras. — Section 315 has been omitted by S. 24 of Madras Act 34 of 1955. 

4. Sub-section (3) — Applicability. — Sub-section (3) does not apply 
to the choosing of a jury in a particular case where a deficiency of one 
or more members has appeared within the meaning of Ss. 276 and 279 (2) 
and the trial has already begun4^ 

316. Summoning jurors outside the place of sitting 
of High Courts . — Whenever a High Court has given notice of 
its intention to hold sittings at any place outside the town which 
is the usual place of sitting of such High Court for the exercise 
of its original criminal jurisdiction, the Court of Session at such 
place shall, subject to any direction which may be given by the 
High Court, summon a sufficient number of jurors from its own 
list, in the manner hereinafter prescribed for summoning jurors 
to the Court of Session, 

SYNOPSIS 

1. Corresponding sections in former Codes. 3. State Amendment. 

2. Legislative Changes. — Madras. 

1 Corresponding sections in former Codes. — This section corres- 
ponds to S, 50 of Act X of 1875 and S. 316 of the Code of 1898 was similarly 
worded as that of the Code of 1882. 

2. Legislative Changes. — The words ‘town which High Court’ 

have been substituted for the words “presidency towns” by S. 85 of the 
Criminal Procedure Amendment Act XVIII of 1923. 

3. State Amendment. 

Madras.— Section 316 has been omitted by S. 24 of Madras Act 34 of 1955. 

317. Military jurors. — (1) In addition to the persons so 
summoned as jurors, the said Court of Session shall, if it thinks 
needful, after communication with the Commanding Officer, 
cause to be summoned such number of commissioned and non- 
commissioned officers in the Indian Army or Air Force resident 
within ten miles of its place of sitting as the Court considers to 
be necessary to make up the juries required for the trial of 
persons charged with offences before the High Court as aforesaid. 


14. Sewaram Jathanand, A 1929 S 209: 41 Cr IJ 28. 
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(2) AJl officers so summoned shall be liable to serve on such 
juries notv^thstanding anything contained in this Code, but 
no such officer shall be summoned whom his Commanding 
Officer desires to have excused on the ground of urgent official 
duty, or for any other special official reason. 


SYNOPSIS 


1. Corresponding sections in former Codes. 3. State Amendment. 

2. Legislative changes. —Madras. 


}■ Corresponding sections in former Codes.— This section corres- 

^??Doo° ^ ° ^ ° similarly worded as that of the Code 

01 loo2* 

P; changes— The word ‘‘qfficiar was substituted for the 

word 'military’ by Act X of 1927. 


3. State Amendment. 

Madras. — Section 317 has been omitted by S. 24 of Madras Act 34 of 1955. 


318. Failure of jurors to attend. — Any person summoned 
under Section 315, Section 316 or Section 31 7, who, without 
lawful excuse, fails to attend as required by the summons, 
or who, having attended, departs without having obtained 
the permission of the Judge, or fails to attend after an adjourn- 
ment of the Court after being ordered to attend, shall be deem- 
ed guilty ot a contempt and be liable, by order of the Judge, to 
such fine as he thinks fit ; and, in default of payment of such 

fine, to imprisonment for a term not exceeding six months in 
the civil jail until the fine is paid : 

Provided that the Court may in its discretion remit any fine 
or imprisonment so imposed. 

SYNOPSIS 

1. Corresponding sections in former Codes. Madras. 

2. State Amendment. 

1. Corresponding sections in former Codes. — This section corres- 
ponds to S, 46 of Act X of 1875 and is similarly worded as that of the Code 
of 1882. 

2. State Amendment. 

Madras. — Section 318 has been omitted by S. 24 of Act 34 of 1955. 

K.—List of Jurors for Court of Session, and summoning Jurors for that 

Court 

319. Liability to serve as jurors.— All persons between 
the ages of twenty-one and sixty shall, except as next hereinafter 
mentioned, be liable to serve as jurors at any trial held within 
the district in which they reside, or, if the State Government, on 
consideration of local circumstances, has fixed anv smaller area 
in this behalf, within the area so fixed. 
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SYNOPSIS 

1. Corresponding sections in former Codes. 4. State Amendment. 

2. Legislative Chani>es. — Bombay. 

3. Effect of Amendment, 

1. Corresponding sections in former Codes. — This section corres- 
ponds to S. 303 of the Code of 1861 and S. 404 of the Code of 1872. The 
words “or, if the Local, Government on consideration of local circumstances, 
has fixed any smaller area in this behalf within the area so fixed” were new in 
the Code of 1898 and the words that precede these expressions are same as 
in the Code of 1882. 


2. Legislative Changes (1955). — The word ‘male’ after ‘All’ and 
the words ‘or assessors’ after the word ‘jurors’ have been omitted by S. 57 of 
Act 26 of 1955. 

3. Lfifect of Amendment. — Now women also shall be liable to serve 
as jurors. The omission of the words “or assessors” is a consequential 
amendment after the abolition of trial with the aid of assessors. 

4. State Amendment. 

Bombay.— In the heading ‘K’ after the words ‘Court of Session’ the words ‘other than 
the Court of Session for Greater Bombay’ were inserted by Bombay Act 32 of 1948. 

320. Exemptions.— The following persons are exempt 

from liability to serve as jurors namely 

(a) officers in civil employ superior in rank to a District 
Magistrate ; 

{aa) members of Parliament or members of the Legislature 
of any State ; 

(^) salaried Judges ; 

(c) Commissioners and Collectors of Revenue or Customs ; 

(d) police-officers and persons engaged in the Preventive 

Service in the Customs Department ; 

(e) oersons engaged in the collection of the revenue 

whom the^ Collector thinks fit to exempt on the 

ground of official duty j 

(/) persons actually officiating as priests or ministers of 
their respective religions ; 

(el persons in the Indian Army, Navy, or Air Force, 
^ ^ except when, by any law in force for the time 
png, they are spLially made liable to serve as 

(k) sJgeZl ’ and others who openly and constantly 

practise the medical profession ; 

U) le^al practitioners (as defined by the Legal Practi- 
^ ^ ^tioLrs’ Act, 1879), in actual practice ; 

U) persons employed in the Post-Office an d Telegraph 

Departments ; 
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{k) persons exempted from personal appearance in Court 
under the provisions of the Code of Civil Proce- 
dure, Sections 640 and 641 

(/) other persons exempted by the State Government 
irom liability to serve as jurors. 

SYNOPSIS 

1. Corresponding sections in former Codes. 2. Legislative Changes. 

nnnrU former Codes.— This section corres- 

m79 of the Code of 

as that of thrCoR 1882.'^ " 

L ^®S*s*®**ve Changes (1955). — The words ‘or assessors’ in the 

S M of aS 26 of Issf" '•=>«. 326-32 .od 339.A „or. on.l„ri b. 


321. List of jurors.-(l) The Sessions Judge, and the 

Collector of the district or such other officer as the State Govern- 

ment appoints m this behalf, shall prepare and make out in 

alphabetical order a list of persons liable to serve as jurors and 

quahfiedin the judgment of the Sessions Judge and Collector or 

other orheer as aforesaid to serve as such, and not likely to be 

successfully objected to under Section 278, Clauses h) to (A), 
both inclusive. \ / v / 

(2) The list shall contain the name, place of abode and 
quality or business of every such person. 


1 . 

2 . 

3. 


SYNOPSIS 

Corresponding sections in former Codes. 
Legislative Changes. 

State Amendments. 


— Madras. 

— West Bengal. 


1. Corresponding sections in former Codes.— This section corres- 
ponds to S. 329 of the Code of 1861 and S. 400 of the Code of 1872 and is 
similarly worded as that of the Code of 1882. 

2. Legislative Changes. — The words ‘and if the person is a European 
or ari American, the list shall mention the race to which he belongs’ at the 
end of sub-sec. (2) were deleted by Act I of 1951. The words ‘or assessors’ 
were omitted by S. 58 of Act 26 of 1955. 

3. State Amendments. 

(1) Madras.— In sub-scc. (I) after the words ‘collectors of the district’, the brackets 
and the words (or the collector of Madras in the Pres idenev*’* town of Madras)’ have been 
inserted by S. 25 of Madras Act 34 of 1955. 

(2) W'jst Bengal.— Sections 321, 32 3, 324, 325, 326 and 332 and Form XXXIIl of 

Schedule V oJ the Code shall be construed in their application to the city Sessions Court as if 
references therein to assessors were omitted, reference to the District Magistrate or the 
Collector were reference to the Chief Presidency Magistrate, Calcutta, and in S. 322 the 
reference to the District Court was a reference to the City Sessions Court — S. 9 (2) 
City Sessions Court, W. B. Act 20 of 1953. 

In forming a jury a Sessions Judge should endeavour to seek for person^ 

of an independent condition in life, men of Judgment and of experience. 


14a. Sgg now Code of Civil Procedure 1908 (V of 1908), Ss. 132 and 133. 
15, Jiam Du/I Chowdlity^ (1874) 23 WR (Gr) 35. 
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But not a gentleman of a high position such as a hereditary Raja unless 
It was known that he would be willing to act as such^* should be enlisted. 

322. Publication of list.— Copies of such list shall be struck 
up in the office of the Collector or other officer as aforesaid, and 
in the court-houses of the District Magistrate and of the District 
Court, and extracts therefrom in some conspicuous place in 
the town or towns in or near which the persons named in the 
extract reside, 

SYNOPSIS 

1. Corresponding sections in former Codes. — West Bengal. 

2. State Amendments. — Madras. 

1. Corresponding sections in former Codes. — This section corres- 
ponds to S. 380, paragraph 1, of the Code of 1861 and S. 401, paragraph 1, 
of the Code of 1872, and excepting the words ^extracts therefrom* which were 
added in the Code of 1898, is the same as that of the Code of 1882. 

2. State Amendments. 

(1) West Bengal.— .S k under S. 321. 

(2) Madras. — After the words ‘District Court’, the words ‘Or, as the case may be, of 
the Chief Presidency Magistrate and of the Sessions Court’ have been inserted by S. 26 of 
Madras Act 34 of 1935. 

323. Objections to list.— To every such copy or extract 
shall be sub-joined a notice staling that objections to the list will 
be heard and determined by the Sessions Judge and Collector 
or other officer as aforesaid, at the sessions court-house, and at 
a time to be mentioned in the notice. 

SYNOPSIS 

1. Corresponding sections in former Codes. — West Bengal. 

2. State Amendment. 

1. Corresponding sections in former Codes. — This section corres- 
ponds to S. 401, paragraph 2 of the Code of 1872 and is the same as that 

of the Code of 1882. 

2. State Amendment. 

West Bengal. — See under S. 321. 

324 Revision of list.-(l) For the hearing of such objec- 
tions the Sessions Judge shall sit with the Collector or other 
officer as aforesaid and shall, at the time and place mentioned 
in the notice, revise the list and hear the objections (if any) of 
persons interested in the amendment thereof, and shall strike out 
the name of any person not suitable in their judgment to serve as 
a juror, or who mav establish his right to any exemption from 
service given by Section 320 and insert the name of any person 
omitted from the list whom they deem qualified for such service. 


16. Raja Bhup Indar Singh, (1C97) AWN 167. 
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(2) In the event of a difference of opinion between the Ses- 
sions Judge and the Collector or other officer as aforesaid, the 
name of the proposed j uror shall be omitted from the list. 

(3) A copy of the revised list shall be signed by the Sessions 

^dge and Collector or other officer as aforesaid and sent to the 
Court of Session. 


(4) Any order of the Sessions Judge and Collector or other 

officer as aforesaid in preparing and revising the list shall be final. 

(5) Any exemption not claimed under this section shall be 
deemed to be waived until the list is next revised. 

Annual revision of list. — (6) The list so prepared and 
revised shall be again revised once in every year. 

(7) The list so revised shall be deemed a new list, and shall 

be subject to all the rules hereinbefore contained as to the list 
originally prepared. 



SYNOPSIS 

Corresponding sections in former Codes. 3. 
Slate Atnendmeni. 

— West Bengal. 


Restoration of Names cancelled from 
the list of jurors. 


1. Corresponding sections in former Codes. — This section corres- 
ponds to S. 331 ol the Code of 1861, S. 402 of the Code of 1872 and is the 
same as that of the Code of 1882. 


2. State Amendment. 

West Bengal . — See under S. 321. 


3. Restoration of Names cancelled from the list of jurors. — 
An order restoring the names of the jurors which were cancelled from the 
list IS not a judicial order, 


325. Preparation of list of special jurors,-In the case 
of any district for which the State Government has declared 
that the trial of certain offences shall, if the Judge so direct, 
be by special jury, the Sessions Judge and the Collector of 
such district or other officer as aforesaid shall prepare, in 
addition to the revised list hereinbefore prescribed, a special 
list containing the names of such jurors as are borne on the 
revised list and are, in the opinion of such Sessions Judge and 
Collector or other officer as aforesaid, by reason of iheir posses- 
sing superior qualifications in respect of property, character or 
education, fit persons to serve as special jurors : Provided always 
that the inclusion of the name of any person in such special 
list shall not involve the removal of his name from the revised 
list nor relieve him of his liability to serve as an ordinary juror 
in cases not tried by special jury. 


17. Narayan Chandra v. Bonamali Das^ 38 GWN 363 : A 1934 C. 
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SYNOPSIS 

1. Corresponding sections in former 2. State Amendment. 

Codes. — Madras. 

1. Corresponding sections in former Codes. — This section corres- 
ponds to S. 325-A of Act X of 1882. 


2. State Amendment. 

Madras. — In sub-sec. (1) after the words “District Magistrate”, the words “or in the 
Presidency Town of Madras, the Chief Presidency Magistrate” has been inserted by Madras 
Act 34 of 1955. In sub-sec. (1) after the words ‘any district’ the brackets and words “(in- 
cluding the Presidency Town of Madras)” and after the words “the Collector of such 
district” the brackets and words “(or the Collector of Madras in the Presidency Town of 
Madras)” have been inserted by Madras Act 34 of 1955, 

326. District Magistrate to summon jurors. — (1) Ihe 

Sessions Judge shall ordinarily, seven days at least before the 
day which he may from time to time fix for holding the Sessions, 
send a letter to the District Magistrate requesting him to surn- 
mon as many persons named in the said revised list or the said 
special list as seem to the Sessions Judge to be needed for trials 
by jury at the said Sessions, the number to be summoned not 
being less than double the number required for any such trial. 

(2) The names of the persons to be summoned shall be 
drawn by lot in open Court, excluding those who have served 
within six months unless the number cannot be made up with- 
out them ; and the names so drawn shall be specified in the said 

letter. 


1. Corresponding sections in 
Codes. 

2. Legislative changes. 

3. State Amendment, 


SYNOPSIS 

former 


5, 


— Madras. 

Scope. 

Summoning of less than double is 
mere irregularity. 


1 Pnvffifinnndine sections in former Codes. This section corres- 
ponds' to S. 336 of the Code of 1861 S. 407 of 1872. and the Code of 1 898 
before amendment was similarly worded as that of the Code of 1882. 

2 Legislative changes.-In sub-sec. (1) the words ‘‘and Trial with 

the aid of assessors” after the word ‘jury’ were f 

The concluding words of sub-sec. (1) and sub-secs. (3) and (4) added by Act 

18 of 1923 were omitted by Act 17 ol 1949. 


3. State Amendment. 

T u ^ /n after the words ‘or in the Presidency Town of Madras, the 

Chief ^;„1d“c7Magtr:«‘ b'/en'torted by Madras Ac. 34 of .955. 

A c <s#»rtinn 326 DTOvides that those who are to be summoned 

,o . ctuporrh*.!. “r s.™. b, i.. .b. -1.1. b.d, .. 

who are liable to serve as Jurors. 

. „ _f less than double is a mere irregularity.— It has 

K -r, mT ?, if bench of the Calcutta High Court that it is 
been held by a r Legislature to have a large area of selection 

no part of the intentio „ summons. Where in a murder case the 

to the persons attending upon tr^ sum i^ 


18. Broiendra Lai Sircar, (1902) 7 GWN 188. 
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rmpa^d^l 3/5^7 vvSrure'lL is to serve an 

Co.m of another set of jurors.-The 

nun£r Sr- I r"°u Section 326, when the 

set of inrS/f " the Court renders the attendance of one 

other Sn u ? Session oppressive, or whenever for 

t er reasons such direction is found to be necessary. 

SYNOPSIS 

1 . gorr«pondi„g sections in former 2. Legislative changes. 

3. Fresh set of jurors if can be summoned. 

ponds to former Codes. — This section corres- 

a“ h.S Cod. of ,872 and is .U. 

after ‘iurors^*hnvf**T^ changes (1955). The words ‘or assessors’ occurring 
alter jurors liave been omitted by S. 56 of Act 26 of 1955. 

monincr can be summoned. —Where after sum- 

under?his ^ ^ adjourned, the Sessions Judge has power 

and to ,. setof jurors, ifhe thinks fit to do so 

tion of packing of juroK.'^?*" number of jurors to avoid a sugges- 
ts contents of summons.— Every summons 

hem writing, and shall require his attendance 
juror at a time and place to be therein specified. 

SYNOPSIS 


o 1 

I. Corresponding section, in former 2. Legislative changes. 

nonriV tea’s” *“ former Codes.— This section corres- 

Lme Vs 1861,8.409 of the Code of 1 872 and is the 

same as that of the Code of 1882. 

Sfe Sch. V Forms XXXII and XXXIII respectively. 

(1955). — The words ‘or assessor’ after ‘juror* 
have been omitted by Act 26 of 1955. 


Government or Railway servant may be 

excused. When any person summoned to serve as a juror is in 

^e service of the Government or of a Railway Company, the 

Court to serve in which he is so summoned may excuse his 

19. Srman 57 G 1228 : A 1930 C 212 

• 31 Gr LJ 536, Gasc of Amir 
Khan, 33 GWN 1053 and T'amizuddin, 

33 GWN 1054 ; Serajul Islam, 55 G 
29 Gr LJ 927, Rahmat Sheikh, 54 
a 1027 which held a contrary view 
have been overruled; Mahabir Singh, 


A 1946 G 36; 47 Cr LJ 446. 

20. Lain, 55 A 2 10; 35 Cr LJ 668. 

21. Bihaji Mahion, A 1931 P 152: 32 Cr 
LJ 797. 

22. Bakhori Gope v. Abdul Halim, A 1941 P 
362. 
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attendance if it appears on the representation of the head of the 
office in which he is employed that he cannot serve as a juror 
without inconvenience to the public. 

SYNOPSIS 

1. Corresponding sections in former 2. Legislative changes. 

Codes. 

1. Corresponding sections in former Codes. — This section corres- 
ponds to S. 339 of the Code of 1861, S. 411 of the Code of 1872 and is the 
same as that of the Code of 1882. 


2. Legislative changes (1955). — The words ‘or assessor’ have been 
omitted by Act 26 of 1955. 

330. Court may excuse attendance of juror.— (I) The 

Court of Session may, for reasonable cause, excuse any juror 
from attendance at any particular Session. 

Court may relieve special jurors from liability to 
serve again as jurors for twelve months. — (2) The Court of 
Session may, if it shall think fit at the conclusion of any trial 
by special jury, direct that the jurors who have served on such 
jury shall not be summoned to serve again as jurors for a period 
of twelve months. 


SYNOPSIS 

1. Corresponding sections in former 2. Legislative changes. 

Codes. 

1. Corresponding sections in former Codes. — This section corres- 
ponds to S. 340 of the Code of 1861, S. 412 of the Code of 1872 and is the 
same as that of the Code of 1882. 

2. Legislative changes (1955).— The words ‘or assessor’ have been 
omitted by Act 26 of 1955. 


331. List of jurors attending. — (1) At each session the 
said Court shall cause to be made a list of the names of those 
who have attended as jurors at such session. 

(2) Such list shall be kept with the list of the jurors as 
revised under Section 324. 

(3) A reference shall be made in the margin of the said 
revised list to each of the names which are mentioned in the list 

prepared under this section. 

SYNOPSIS 


I. Corresponding sections in former 
Codes. 


2. Legislative Changes. 

3. Scope. 


1 Corresoondine sections in former Codes.— This section corres- 
ponds to S 341 of thf Code of 1861, S. 413 of the Code of 1872 and is the 

same as that of the Code of 1882. 


2. Legislative Changes (1955).— The words “and assessors” have 
been omitted by Act 26 of 1955. 
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3. Scope.— This section contemplates a stage at which it should be 

ascertamed whether the jurors have attended or not and tliat stage is when 

tlieir names are called out Tor empanelling. 23 

332. Penalty for non-attendance of juror. (1) Any 

person summoned to attend as a juror who, without lawful 
excuse, fails to attend as required by summons, or who, having 
attended, departs without having obtained the permission of the 
Court, or fails to attend after an adjournment of the Court, after 
being ordered to attend, sliali be liable by order of the Court of 
Session to a fine not exceeding one hundred rupees. 

(2) Such fine shall be levied by the District Magistrate by 
attachment and sale of any movable property belonging to such 

juror within the local limits of the jurisdiction of the Court 
making the order. 

(3) For good cause shown, the Court may remit or reduce 
any fine so imposed. 

(4) In default of recovery of the fine by attachment and sale, 
such juror may, by order of the Court of Session, be imprisoned 
in the civil jail for the term of fifteen days, unless such fine is 
paid before the end of the said term. 

SYNOPSIS 

1. Corresponding sections in former — West Dcngal. 

Codes. — Madras. 

2.. Legislative Changes. 4 , Fines. 

3. State Amendments. 

1. Corresponding sections in former Codes. — This section corres- 
ponds to S- 354 of the Code of 1861, S. 414 of the Code of 1872 and, except- 
ing sub-sec. (3) introduced in the Code of 1898, is the same as that of the 
Code of 1882. 

2. Legislative Changes (1955). — The words ‘or as an assessor’ in 
sub-sec. (!) and ‘*or assessor” in sub-sec. (2) have been omitted by Act 26 of 

1955. 

3. State Amendments. 

West Bengal. — See under S. 321. 

Madras.— In sub-sec. (3), after the words ‘District Magistrate’ the words ‘or in the 

Presidency town of Madras, the Chief Presidency Magistrate’ were inserted by Madras Act 
34 of 1955. 

4. Fines. — The order of a Sessions Judge under S. 354 of the Code of 
1861 fining an Assessor is not applicable, nor liable to be interfered with by 
the High Court under S. 404 of that Code.^* 

L — Special provisions for High Courts 

333. Power of Advocate General to stay prosecu- 
tion. — At any stage of any trial before a High Court under 


23. Lata, A 1933 A 940 : 35 Cr LJ 662. 

24. Gout Mohan Dass, (1867) 8 WR (Cr) 83. 
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this Code, before the return of the verdict, the Advocate General 
may, if he thinks fit, inform the Court on behalf of Government 
that he will not further prosecute the defendant upon the charge ; 
and thereupon all proceedings on such charge against the defend- 
ant shall be stayed, and he shall be discharged of and from the 
same. But such discharge shall not amount to an acquittal 
unless the presiding Judge otherwise directs. 


SYNOPSIS 


1. Corresponding sections in former 
Codes. 

2. Slate Amendments. 

— Bombay. 


— Madras. 

3. Scope. 

4. Distinction between Ss. 333 and 494. 


1. Corresponding sections in former Codes.— This section 

ponclstoS. 146 of Act X of 1875 and is the same as that of the Code 
of 1882. 


2. State Amendments. 

Bombay.-In the heading 'L' after the words ‘High Courts’ |he words ‘and the Court 
of Sessions for Greater Bombay’ were inserted by Bombay Act 32 of 1948. 

Madras-Thcheading‘L— Special provisions for High Courts’ have been omitted by 

Madras Act 34 of 1955. 

3. Scope.— It is called norte and at the third Trial the Advo- 
cate General*^ entered mile prosequi or stay of proceedings under S, 353 and 
the accused were discharged.^® 

When ihe Jar, “ "S'',,"', AdvocuSoSer.l 

p^rSSdiCto S.333 nr.he Cod. „d, he .reared,,., 

discharged.^® 

4 Distinction between Ss. 333 and 494.-The provision cor^spond- 

4. Uistincuon u * General to tnitr nolle prosequi \s 

mg to the power of he ^ttor y provisions under S. 494 

which refers to jury trials m the High C^ouri. iul p 

does not correspond to it. 

at S c...vV.e® . intervals as the Chief 
Justice of such Court from time to time appoints. 


1. Corresponding sections 

Codes. 


in 


SYNOPSIS 

former 2. State Amendment. 

— Madras. 


farmer Codes.— This section corres- 

poad’. .a? 4 ”rAri?t ,S?rd-i.The'“.a,e .. at, he Ce ,.8. 

25. mmal Kama Ro}, 41 C ‘OW OMl ) 

T 97 ^rt‘'hr c^rtruednn of 27. 

S. 34 IPC. 41 C 

26. Nimal Kanio Roy s ca^e^ ^arendr a 

1072 (1091) overruled by 


J^ath Ghost, 52 G 197 on the construc- 
tion of S. 34 IPC. 

Slate of Bihar v. Ram Naresh, 1957 SCR 
336: A 1957 SC 389 (394); 1957 Gr 
LJ 567 where Arch-Bold, 32nd cd pp 
JOS, 109, S. 12 referred to. 
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holding sittings.— (1) The High Court 

dirSt ^ ^ Government may 

time to time, with the consent of the 
lorT hoPl sittings at such other places within the 

appLu= appellate jurisdiction as the High Court 

Such officer as the Chief Justice 
directs shall give notice beforehand in the Official Gazette of all 

Sittings intended to be held for the exercise of the original 

criminal jurisdiction of the High Court. 

SYNOPSIS 


1. Corresponding sections in former 
Codes. 


2. Stale Amendment. 
— Madras. 


nondVfn^^^V^^r^^” former Codes. — This section corres- 

p s to S. 5 of Act X of 1875 and is the same as that of the Code of 1882. 

2. State Amendment. 

Madras.— Section 335 has been omitted by Madras Act 34. 

336. [Place of trial of European British subjects.'] Rep. by the 
Lnminal Law Amendment Act, 1923 {12 of 1923), Section 20. 

CHAPTER XXIV 

General Provisions as to Inquiries and Trials 

337. Tender of pardon to accomplice.— (1) In the case 

of any offence triable exclusively by the High Gourt or Court of 
ession, or any offence punishable with imprisoment which may 
extend to seven years, or any offence under any of the following 

Pe^alCode, namely. Sections 161,165, 

- , 216-A, 369, 401, 435 and 477-A, the District Magistrate, 
a residency Magistrate, a Sub-divisional Magistrate or any 

Magistrate of the first class may, at any stage of the investigation 
or inquiry into, or the trial of the offence, with a view to obtain- 
ing the evidence of any person supposed to have been directly 
or indirectly concerned in or privy to the offence, tender a 
pardon to such person on condition of his making a full and true 
disclosure of the whole of the circumstances vvdthin his knowledge 
relative to the offence and to every other person concerned, 
whether as principal or abettor, in the commission thereof; 

Provided that, where the offence is under inquiry or trial, no 
Magistrate of the first class other than the District Magistrate 
shall exercise the power hereby conferred unless he is the Magis- 
trate making the inquiry or holding the trial, and, where the 
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offence is under investigation, no such Magistrate shall exercise 
the said power unless he is a Magistrate having jurisdiction in a 
place where the offence might be inquired into or tried and the 
sanction of the District Magistrate has been obtained to the 
exercise thereof. 


(lA) Every Magistrate who tenders a pardon under sub- 
section (1) shall record his reasons for so doing, and shall, on 
application made by the accused, furnish him with a copy of 
such record : 


Provided that the accused shall pay for the same unless the 
Magistrate for some special reason thinks fit to furnish it free of 
cost. 


(2) Every person accepting a tender under this section shall 
be examined as a witness in the Court of the Magistrate taking 
cognizance of the offence and in the subsequent trial, if any. 


(2A) In every case where a person has accepted a tender of 
pardon and has been examined under sub-section (2), the Magis- 
trate before whom the proceedings are pending shall, if he is 
satisfied that there are reasonable grounds for believing that the 
accused is guilty of an offence, commit him for trial to the Court 
of Session or High Court, as the case may be. 

(2B) In every case where the offence is punishable under 
Section 161 or Section 165 or Section 165-A of the Indian Penal 
Code or sub-section (2) of Section 5 of the Prevention of Corrup- 
tion Act, 1947 , and where a person has accepted a tender of 
pardon and has been examined under sub-section (2), then, not- 
withstanding anything contained in sub-section (2A), a Magis- 
trate shall without making any further inquiry, send the case for 
trial to the Court of the Special Judge appointed under the 
Criminal Law Amendment Act, 1952. 


(3) Such person, unless he is already on bail, shall be 
detained in custody until the termination of the trial. 


SYNOPSIS 



2. 

3 . 



rrespondiog sections in former 

gislativc Changes (1923 and 1955). 

ite Amendments. 

iombay. 

Saurashtra. 

Madras. 

West Bengal. 

:port of the Select Committee 
)23). 

feet of 1923 and 1955 Amendments, 
ope of old section, 
ope of present section. 

aider of pardon by Special Judge. 


10 . 

11 . 

12 . 

13. 

14. 

15. 

16. 

17. 

18. 

19. 

20 . 

21 . 


“Or any olTence .... S. 477-A”. 
Sections 337 and 494 — Distinction. 
Who can grant pardon. 

‘May at any stage of investigation or 
inquiry into or the trial of an offence.’ 

‘Any person supposed offence.’ 

Proviso. 

‘To such person on his making a full 
and true disclosure.’ 

Effect of Pardon. 

Sub-section (1-A). 

Sub-section (2). 

‘Shall be examined in the subsequent 
trial if any.’ 

Sub-section (2-A). 
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(2-8). 25. Forfeiture of Pardon, 

0 1 !ci 'Approver’s evidence. 

«i4. onall DC detained in custody. 

1. Corresponding sections in former Codes. — This section corre- 
sponds to S. 209 of the Code of 1861, S. 347 of the Code of 1872 and the 
Code ol 1898 was similarly worded as tiiat of the Code of 1882. 

2. Legislative Changes (1923). — This section is altogether recast. 

1 roviso to Cl. (1) and Cl. (1-A) and proviso to Cl. (1-A) and Cl. (2-A) are 
altogether new. In CL (3) the words ^“unless he is already on baiP^ are 
substituted tor the words ‘hf not on bail.” Cl. (4) has been deleted. 

(1955).- In sub-sec. ( 1) the words ‘‘which mav extend to seven years” have 
been substituted for the words “wliich may extend to ten years, or an offence 
punishable under S. 21 1 of the Indian Penal Code with imprisonment which 
may extend to seven years” and the figures and letters M61, 165, 165-A’ have 
also been inserted and sub-scc. (2-B) has been added by Act 26 of 1955. 

3. State Amendments. 

Bombay.— Tn the proviso to sub-scc. (I) the words ‘other than the District 
Magistrate’ were deleted and from the words ‘sanction of the District Magistrate’ the words 
‘sanction of the Sessions Judge’ were substituted by Bombay Act 23 of 1951. 

Saurasbtra. -Same as in Bombay, vide, Saurashtra Act 4 of 1952. 

Madras.— In sub-sec. (1) the words ‘High Court or’ have been omitted, and in sub- 
scc. (2-A) the words ‘or High Court as the case may be’ have been omitted by Madras Act 
34 of 1955. 

West Bengal. — In the West Bengal Criminal Law Amendment (Special Courts) Act, 

2 1 of 1949, the following sub*scction has been inserted by the West Bengal Criminal Law 
Amendment Act 26 of 1956. ‘(1-A)— sub-scc. (2-A) of S. 337 of the Code of Criminal 

Procedure shall not apply and shall be deemed never to have been applied to West Bengal • 

4. Report of the Select Committee.— (1923). — “After considerable 
discussion ol the provisions of S. 337 and examination of the large body of 
opinions on this clause, we have unanimously come to the following ^ 
decisions : — 

(n) Instead of including all offences punishable with imprisonment lor 
a term which may extend to seven years, we have made the 
^ limit ten years, and have added, as special casesj Ss. 211, 216-A, 
369, 401, 435 and 477-A of the Indian Penal Code. 

(^) The Magistrate who should be allowed to tender a pardon should, 
in our opinion, be Magistrates of the first class who are inquir- 
ing into the offence and any District Magistrate, Presidency 
Magistrate, Sub-Divisional Magistrate or with the sanction o 
the District Magistrate, a Magistrate of the first class, having 
jurisdiction in any place where the offence might be inquired 
into or tried. 

(r) The power to tender a pardon should be exercisable during an 
investigation as well as after a magisterial inquiry has begun. 

(d) We have deleted the words “other than a Presidency Magistrate. 

We see no reason why Presidency Magistrates should not recor 
their reasons for tendering a pardon. 

(r) We do not agree with the Committee of 1916 that it should not be 
necessary to produce as a witness in the Sessions Court an 
accused person who has accepted a pardon. 

(/) We think all cases in which there is an approver should be coca 
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mitted for trial, and we have deleted the provision which 
enabled cases to be transferred to S. 30 Magistrates.” 

5. EflFect of the 1923 Amendment. — The procedure with regard to 
the plea contemplated by the proviso to sub-sec. (1) is, as the Select Com- 
mittee observes, to be found in the new S. 339-A. T!ie addition of “or any offence 
• . . .477A” in sub- sec. (1) by the Amending Act X\ III of 1923 has the effect 
of overruling the following cases, which have held that S. 337 requires that 
there should be an offence that is triable exclusively by a Court ot Session, and 
modifying and restoring Mahandu.^'^ The words “Sub-divisional Magistrate 
have been added by the amendment. The first proviso invests a Magistrate 
of the first class with jurisdiction in a place when the offence might be inquired 
into or tried by obtaining the sanction of tlie District Magistrate. See Julian 
Khan's case^® overruled by S. 339 (1). The following decisions®^ in so far as 
they lay down that a tender of pardon can be made only during an inquiry 
into an offence under the Code aVe no longer good taw as under the amended 
section pardon might be granted after the Magisterial iiupiiry has begun. 
Proviso (1-A) enjoins that ilie Magistrate tendering a pardon under sub-sec. 
()) shall record his reasons for so doing, this has the eflect of superseding the 
iollowing decision®- and of restoring the views in Banii Singh and other case. 
The words “Presidency Magistrates” in sub-sec. (1) have been delete . 
They shoulri also record reasons for tendering pardon. The proviso i ~f) 
further provides for furnishing copy of the record by the Magistrate oi his 
reasons for tendering pardon on payment of costs unless for some special 
reason the Magistrate dispenses with the costs. In sub-sec. (2) the wor s 
printed in Italics have been substituted for the expression “the case to rnake 
the meaning clear so as to include the subsequent trial and ,1 

to the preliminary inquiry and have in eflect superseded the o ^ 

sions.®^ Proviso (2-A) provides for committing the approver for 
Court of Sessions or the High Court when the Magistrate ten 
pardon has reasonable grounds for believing that the approve! is ^ 

an offence. This provision is an improvement over ^ ^ 

Code. It docs not disqualify the Magistrate tendering pardon from 
ting the approver for trial before the Court of Sessions. 

It has beet, decided in Paba.'s case- tltat a Local Government in India 

has no power to tender a conditional pardon to an whh 

of his being examined as a competent witness aga , 

him. 

A pardon granted by the Government is not granted under this section- 
See S. 401 {5-A) which provides for ^conditional pardon . 

Sub-section (4) is repealed, because the first part of that sub-section has 

:5UD-section is icp , thought 

been re-enacted as sub-sec. (2-A} ana me lan h 
redundant in view of sub-sec. (2-A). 


^8. 


29. 

50. 

51. 


12 . 


Shcobhajan Ahir. 2 Pat LT 125 : Paban, 

10 GWN 847 : 4 Cr LJ 44 5 

Pormanand, (1914) 9 SLR 43 . f 

CJ 632 : 30 IG 456. ^ x -7 roo . 

l ll20:lLLJ 182 : 21 Cr L7 a99 . 

57 IG 167. 

Molilal Hiralal, (1921) 46 B 61 : 23 
Bom LR 884 : 22 Cr LJ 728 : 61 lO 
40 ; AIR (1922) B 138; Shamachuan, 
13 Cr LJ 588: 15 IG 1004. , 

Waryam Singh, 5 LLJ 407 : 25 Cr J 


174: 76 IG 398: AIR (1924) L 90. 

33 5 CLJ followed in 224 Annada Charon 
Thakur, 36 C 629. 

34 Ramoiami, (1900) 24 M 321 ; Atagtn- 
‘ suomi, 33 M 5J1 ; 5 IC 831 ; (1910) 

MW'N 5 followed in Andul, (1911) 
SLR 174: 13 Cr LJ 33 : 13IG 273. 

35. 33 C 1353:10 GWN 847 : 4 Cr LJ 
44 ; Bawar Faquir Singh, 65 lA 388 ; 
A 1938 PC 266 ; 40 Gr LJ 366. 

36. Aliadad. 9 PR 1906 : 4 Gr LJ 282. 
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mcniioneH^iTn' p‘ J- P- C. are scheduled offences 

mcniioned in the C.nmina] Law Amendment Act (XLV) of 0952) which 

or Aa Tl of I'fT f "ff-- uider^s 5 [ 2 ? 

rhoiiali flip irl ^ co’^s^quential amendment, 

non-anni irfh , ''"fT '"’' .^PP'^ *” S. 161 I. P. C., it was held that the 

such case*; ■ ‘ ‘ “o‘ l ender the accomplice’s evidence in 

arromnlifr'’^ old secHon.— It is not necessary, in order to make an 

slmuhl'^ie 1 procedure prescribed by this section 

S 494 maAT''‘f The Calcutta High Court has held that 

O. 4y4 may also be resorted to.^^ 

at larRn Code is that the approver shall not be set 

finished jodicia! proceedings pending against the accused are 


Object of old sub-section 
approver for such trial.'* ^ 


(3) — is to secure the evidence of the 


iti ti .1 — 'I lie expression ‘inquiries and trials’ 

r'li'ir.T. Chapter XXIV refers to inquiries contemplated under 
/ P cases triable by a Court of Session which may include 

^ luiries un er Chapters X and X!I and trials in summons cases, warrant 
cases, summary trials and trials by Courts of Session.'*^ This section applies 
only to cases concerning graver offences specified therein for obtaining the 

Tr c provides a safeguard against the State and the 

accused Js. 337 is merely an enabling section that empowers a Magistrate 

gran a pardon to any person supposed to be concerned in or privy to the 
ence anc t le ''■ord accused in Ss. 342 and 343 must mean a person who 
IS accused m the case that is proceeding before the Magistraie.*^ 
VMien an approver has been tendered a pardon Under'S. 337 (1) and he has 
a^epted the lender, his statement can be legally recorded under S. 164 as an 
atnrmation. buch a statement will be admissible against him at a subequent 

na a ter t le orfeiture of the pardon for an offence in respect of which the 
pardon was tendered.'*^ ^ 


fL f section.— Under Ss. 337 and 338 it is not necessary 

tnat me person to whom a pardon is tendered should himself be charged with 
an offence triable exclusively by a Court of Session.^ The Lahore High 
Louit has however held m Sardara*'^ that S. 337 applies where there is a 
e enquiry into what it is believed at the time may prove to be an 
offence triable by the Court of Sessions, and in Balmukand*^ that it is 
perrnissib c to the Magistrate inquiring into any offence triable exclusively 
y t e Court of Session or High Court to tender a pardon to any person 


37. Hara Prasad Agarwalla, 45 A 226 : A 
1923 A 91. 

38. Har Prasad B/iargava, (1922) 45 A 226 • 
21 ALJ 42 : AIR (1923) A 91. 

39. Intja Salabat Khan, 37 B 146 : 14 Bom 
LR 897 : 13 Gr LJ 842. 

40. G. V. /?afnan, (1929) 33 GVVN 458. 

41. Inrt, Dagadu Bapu, (1921)46 B )2 ; 
23 Bom LR 839 ; 22 Cr IJ 620 ; 63 
IG 156 : AIR (1922) B 177. 

42. Artaram Mahtswara, A 1956 Or 129 * 
1956 Gr LJ 908. 

43. Harihar Sx^a, 40 GVVN 876 : A 1936 


G 356 (FB). 

44. Amdu Mian, A 1937 N 17 : 38 Cr LJ 
237 (FB; ; Har Prasad Bhargava, 4d A 
226 : 25 Gr LJ 497. 

45. Ranbhorose, A 1944 N 105 (FB) at P 

46. Kanshiram, n922) 6 NLR 144: 24 & 
LJ 566:73 IC 262 : AIR (1923) N 
248 

47. (1921) 22 Gr LJ 676 : 63 IG 612 (L). 

48. 246 PLR 1915:17 PR Cr 1915 : 16 
Cr LJ 354. 
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supposed to have been directly or indirectly concerned in, or privy to any 
offence. 


No pardon can under this section be granted in respect of an offence under 
S. 5 oi the Official Secrets Act, as this offence is punishable with imprisonment 
which may extend to two years.**® Although prima facie according to the 
language of this section the case of the accused whose case has been separated 
would seem to be within the scope of this section there is no warrant for say- 
ing that before he could be examined as a witness pardon should have been 
granted to him.®® The question of tender of pardon is not to be decided with 
reference to the charges under which an accused person is committed to the 
Court of Session, it depends upon the question as to whether or not the 
offence alleged against an accused person or persons is one which is men- 
tioned in this section. 


9. Tender of pardon by Special Judge. — This section empowers 
only a Magistrate to tender pardon and has nothing to do with the powers 
of a Special Judge. But considering that he has powers to tender pardon 
under S. 8 (2) of the Criminal Law Amendment Act the tender of pardon 
to the accused by a Special Judge cannot be held to be invalid.®® Reading 
the proviso to Ss. 337 and 338 it appears that a District Magistrate em- 
powered to tender pardon even after commitment under S. 8 (2) of the 
Criminal Law Amendment Act, 1952, the Special Judge has also been 
granted power to tender pardon.®® In West Bengal, S. 337 (2-B) does not 
apply to a trial under the West Bengal Criminal Law Amendment Special 
Courts Act 1949 as amended by W. B. Act 26 of 1956. 

If pardon is not granted by the Magis^aies specially empowered as 
mentioned in sub-sec. (1) the proceedings will not be void. See S. 529 (g). 
It has been held however in Chiddd's case®* that where the Magistrate having 
no jurisdiction to tender pardon did tender pardon, his action was not covered 

by S. 529 (g). 

10. ‘Or any offence S. 477-A.’ — These words have been 

added by S. 86 of the Amending Act XVIII of 1923 and by the insertion 
of these words the following decisions under the old Code®® which held 
that the section is applicable only to cases or charge of an offence triable 
exclusively by a Court of Sessions are no longer good law. 


11. Sections 337 and 494 — Distinction.— The proceedings to be taken 
under S. 337 are different in character from those to be taken under 
S. 494. The former section deals with the action of ajudicial, the latter 
of an executive officer. S. 494 says nothing about pardon at all. It gives 
a general executive discretion to withdraw from the prosecution subject 
to the consent of the Court which may be determined on many possible 
grounds, one of which no doubt, is that the person in respect of whom the 
charge is withdrawn may be willing to give evidence. But the whole pro- 
cedure and the various consequences under S. 494 differ from those under 


49. A. L. Mehra, A 1958 Punj 72 : 1958 
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53. Kamla Prasad v. Delhi Administration, 
1958 SGJ 668 : A 1958 SC 350 : Shan^ 


her Bhauiao Khiroda, A 1959 B 437 : 
1959 Cr LJ 1153. 
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55. Mahandn, 1 L 102 : 1 LLJ 182:89 
PLR 1920 : 21 Cr LJ 599 : 59 IG 167 ; 
Sfuobhajan Ahir, 2 Pat LT 125 ; over- 
ruled and Motilal Hiralal, 46 B 61 : 23 
Bom LR 884 : 22 Cr LJ 728 : AIR 
(1922) B 138 ; Harumal, 9 SLR 43 : 15 
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S. 337.S6 Although an accomplice or an approver can be tendered pardon 
under this section, it was open to achieve the purpose of securing the 
evidence of a co-accused by resorting to the provisions of S. 494.^’ 

12. Who can grant pardon. — A Special Magistrate has power to 
tender a pardon to an accused person.^® A District Magistrate can tender a 
pardon to person accused of an offence though he does not hold any inquiry 
under Chapter 

A District ^lagistrate can tender pardon under the oroviso to sub- 
sec. (l).«o ^ 

13. ‘May at any stage of investigation or inquiry into or the 
trial of an offence.’ — 4 hese words have been added by S. 86 of the Amend- 
ing Act XV III of 1923 and given the Magistrate wider powers of tendering 
pardon “at any stage” giving him a discretion. Under the Code as it stood 
before the amendment an offence under investigation was, as observed before, 
in the case oi MotUal and otlier cases excluded. 

Inquiring into the offence. — The words inquiring into the offence in 
S. 337 ( I ) of the Criminal Procedure Code, qualify the words “Magistrate 
of the first class” and not the words “District Magistrate or Presidency 
Magistrate.” A District Magistrate can legally grant a pardon although 
he does not himself inquire into the offence.®^ 

“From the definition in the Code I think ‘inquiry’ is meant to include 
everything due in a case by a Magistrate, whether the case has been chal- 
laned or not”.®^ 


14. ‘Any person supposed offence.’ — It seems the Legis- 

lature has adopted the language used in Balmokand discussed ante, 

15. Proviso. — is altogether new and gives effect to Chiddd * case which 
has decided that a Magistrate, not being the one before whom inquiry’ is 
being held cannot tender pardon under S. 337 and such action on his part 
is not covered by S. 529 of the Code.®® 

The provisions of S. 337 of the Code are very salutary provisions, the 
neglect of which may lead to difficulties. But where a confession was niade 
before a Magistrate who with the oral sanction of the District Magistrate 
tendered (the accused confessing his guilt) a pardon which w'as accepted but 
which was subsequently withdrawm, held that the statement made by such an 
approver on oath could be used in evidence against him when he was subse- 
quently tried and that the tender of pardon although irregular was legal.®"* 

A pardon may be tendered at any stage of the enquiry or trial. Where 
the pardon was tendered when the offence was under investigation by a 
first class Magistrate without the sanction of the District Magistrate, the 
tender of pardon is in direct contravention of the terms of the proviso to 


56. Bawarpaquir Singh, 65 lA 388 : 42 
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this section and was therefore illegal. As the Magistrate can not be said to 
have acted in good faith, S. 529 cannot save the illegality. 

16. ‘To such person on his making a full and true disclosure.* — 

The tender of a pardon docs not preclude the prosecution from prosecuting 
the approver who has not fulfilled the conditions of pardon.®’ 

The obligation to make a full and true disclosure would arise whenever 
the approver is carefully called upon to give evidence touching the matter; 
it may be in Committing Court or it may be in the Sessions Court. If at 
any stage he either wilfully conceals material particulars or gives false 
evidence, he would have failed to comply with the conditions on which the 
pardon was tendered to him and thereby incurred its forfeiture.®®. Where 
the accused was warned that he would be liable to prosecution if he resiled 
from his previous confession, held that the Magistrate had merely warned 
him of the action that might be taken against him if he gave false 
evidence.®* 


17. Effect of Pardon. — A pardon once tendered by the District 
Magistrate and accepted by the accused cannot be withdrawn afterwards.’® 
Where an approver makes a statement disclosing his illegal possession but has 
been released after pardon, he can not be subsequently tried under S. 30 of 
the Arms Act in respect of it.’^ 

18. Sub-section (1-A).— -The fact that the Magistrate has not recorded 
his reasons under sub-sec. (TA) of this section is merely an irregularity on 
the part of the Magistrate.’^ In order to vitiate the trial, it has to be shown 
that the omission to record reasons has in effect occasioned a failure of 
justice.’® See S. 339 as amended which requires the certificate of the Public 

Prosecutor. 


19. Sub-section (2).— The words “in the Court of the Magistrate 
taking cognizance of the offence and in the subsequent trial, if any has been 
substituted for “in the case*’ by the Criminal Procedure (Amendment) Act, 

1923 (XVIII of 1923). 

The effect of the amendment is that the approver shall not only be 
examined as a witness “in the case*’ before the Magistrate taking cognizance 
of the offences but also in the supplementary trial or before the Sessions 
Court. The amendment supersedes the view in Ratnaswami arid other cases 
which held that the words “in this case” were purposely used as to include 
the preliminary enquiry, and did not refer to the trial only and the view in 
Bala and other cases’^ which held that the Legislature by using the word 
“case” did not mean that the approver should also be examined at the 

Sqssiods 

The provision that the accomplice who has been tendered a pardon 
must be examined both in the Committing Court and in the Court ol Session 
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IS inseited 111 the interests of justice and is not intended for the benefit of the 
approver.' It is also open to a Magistrate other than the Magistrate taking 
cognizance ot the olfence to record statement of the person to whom pardon 

las Decn ten eied.' It is not obligatory upon the prosecution to examine 
an accomplice as a witness after he has forfeited his pardon. "s 

20. ‘Shall be examined in the subsequent trial if any\— The 

amendment requires that the approver must be examined at the trial. 


n ■ 1 (2-A). — Is altogether new and has been added by the 

Criminal Procedure (Amendment) Act. 1923 (XVH I of 1923). This clause 

rf/ ^ superseded Sashi Rajbanshi'^ and restored the view in Pitambar 
Dhubec and other cases«o which held that the Sessions Judge ought not to try 
a person to whom a tender of conditional pardon has been granted along with 
le piisoners in which case he has already given testimony. The real object 
oI the change by the amendment by Act X\TII of 1923, is that 
w ere a Alagistrate tenders a pardon to an accused person who so becomes 
an approver, and the Magistrate becomes incompetent to try the case 

. • I a prima facie case has been made 

out against the accused, though he can discharge him under S. 209 
11 he thinks that this has not been done.»i The meaning of S. 337 (2-A) 
IS simply that where a pardon has been granted to one accused who 
as been examined as a witness, the case against the other accused must 
be committed to the Court of Session if a prima facie case against the latter is 
established. It does not mean that the approver must also be committed for 
tna to the Court of Session with the others.'^^ jjjg Magistrate who has 
tendered pardon has no power to try the case himself.®^ The procedure for 
tender of pardon as laid down in sub-sec. (1) is in respect of four classes of 
oHcnces. Under sub-sec. (2-A), it is only when the Magistrate is satisfied 
that there are reasonable grounds for believing that the accused is guilty of 
any orience mentioned in the section he has to commit.®^ 


^ In sub-sec. (2-A) the word ‘person’ refers to the approver and the word 
accused to persons who are accused other than the approver.®® Where a 
special Magistrate tries a case under Ordinance II of 1932 and tenders pardon 
to an approver, under this sub-section it is not obligatory on him to commit 
the accused to the Sessions but he may try the case himself.®® 

22. Sub-section (2-B). — The Amending Act 26 of 1955 has perma- 
nently inserted this clause in S. 337. Prior to this S. 5 of the Criminal Law 
Amendment Act, Act 46 of 1952 amended S. 337 in these terms and provided 
that the said amendment will be in force for two years from 28th July, 1952. 
It provides that the Magistrate without making any further inquiry may send 
the case for trial to the Court of the Special Judge. 
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23. Sub-section (3). — The words 'unless he is already on bail' have been 
substituted for the words “if not on bail” by the CriminafProcedure (Amend- 
ment) Act, 1923 (XVIII of 1923) and the words “by the Court of Session or 
High Court, as the case may be” have been omitted by tlie Criminal Proce- 
dure (Amendment) Act; 1923 (XV^III of 1923). The words “unless he is 
already on bail” in place of the words “if not on bail” is a mere verbal altera- 
tion. 


The words “by the Court of Session or Higli Court, as the case may 
be”, have it seems been deleted because the Legislature has already inserted in 
sub-sec. (2) the words 'and in the subsequent trial, if anf and these words 
have been further omitted because under the Code as amended no formal 
withdrawal of pardon is necessary. 

24. ^Shall be detained in custody'. — According to sub-secs. (2) and (3) 
of S. 337 of the Code every person accepting a pardon under this section must 
be examined as witness in the case and if not on bail shall be detained in 
custody until the termination of the trial of the other accused of the High 
Court or the Court of Session, as the case may be.®’ 


The Legislature has imposed a statutory and an imperative obligation to 
the Court to detain an approver in custody until the conclusion of the trial 
even when the prosecution of the case has been unreasonably delayed.®® An 
approver cannot be detained in custody of the police.®® The approver should 
not be at large till the proceedings in respect of other accused is over, whe- 
ther by discharge before trial or acquittal.®® Section 337 (3) can be given no 
other meaning except that an approver already detained in custody, cannot 
be released on bail for the period the trial has not been concluded.®^ After 
the approver has deposed only in the Committing Magistrate s Court and if 
committal ensues, before he has deposed at the trial in the Sessions Court. 


25. Forfeiture of Pardon.— Section 339 does not enact that a person 
who has accepted a tender of pardon renders himself liable to be tried for 
the offences in respect of which pardon was tendered, if he gives false evidence. ® 
Where an approver has forfeited his pardon, on his examination at the preli- 
minary enquiry, the Magistrate may put him in the dock, recommence the 
enquiry and commit him for trial along with the other accused®^ but in view 
of the addition of the proviso to S. 339 by the Amending Act XVIII of 1923 
the approver who in the opinion of the Public Prosecutor has forfeited the 

pardon cannot be jointly tried. 


The Code of 1898 contained no provision for the withdrawal of pardon. 

The question whether the pardon has been forfeited in each case is a question 
of fact.®® In the following cases the question of the change in the ia.w effect- 
ed by the substitution of the word “forfeited” for the word withdrawn in 
S. 339 of the Code of 1898 was considered by various High Courts. Where 
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an accused after accepting pardon denies all knowledge of facts before the 

b"rforr: r^ the e i3 committed to th"e Sess£ns Srt. 

Court. “t ' before the accused is examined in the Sessions 


borated i.tm uer^nr "ot to be relied upon unless it is corro- 

circura ta c£s of Independent evidence in the matter of 

sed uTtr iir PP °f identifying the accu- 

reliable witnes*; 'Vl approvers evidence must show that he is a 

nects or tends *tn n^onient there is corroborative evidence which con- 

evidence relates tn crime, such corroborative 

cHme IM he connection with that 

crime I'here chr^^ ^royer s evidence which is the direct evidence of the 

concerninp- the ^ corroboration in material particulars®®^ not only 

which connerts corroboration of the approver’s story by evidence 

which connects or tends to connect an accused with the crime.®® 

ver’s^eidd^^Te'^h^'^^^ was held that the appreciation of the appro- 

(2) his evidenr satisfy a double test (1) he is a reliable witness and 

{^) his evidence must receive sufficient corroboration. 


338. Power to direct tender of pardon. — At any time 

after commitment, but before judgment is passed, the Court to 

which the commitment is made may, with the view of obtain- 
ing on the trial the evidence of any person supposed to have 
been directly or indirectly concerned in, or privy to, any such 
o ence, tender, or order the committing Magistrate or the 

istrict Magistrate to tender, a pardon on the same condition to 
such person. 


SYNOPSIS 


2, Offence not exclusively triable by a 3. ‘Supposed.^”^*°”* 

■ This section vests the Court to which commitment is made, 

with power to tender pardon or order the committing Magistrate or 
the District Magistrate to tender pardon during the trial of the case, but 

conferred under the proviso to S. 337 (!).*» 
Where there was no effective pardon under S. 337 the provisions of S. 339 
not come did into operation.® 


2. Offence not exclusively triable by a Court of Sessions.— A 

S^sions Judge cannot tender a pardon to an accused under S. 338, 
vyhere the offence for which he has been committed is not “triable exclu- 
sively by the Court of Session”.® Under Ss. 337 and 338, it is not necc.s- 
sary that the person to whom a pardon is tendered should himself be 
charged with an offence triable exclusively by the Court of Session; all 
that is requisite is that the person to whom a pardon is tendered, who 
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need not be an accused in the case, should be supposed to have been 
directly or indirectly concerned in or privy to an offence, triable exclu- 
sively by the Court of Session with which another person is charged.* 

3. ‘Supposed^ — Excludes the case of a person who has been actually 
convicted of the crime and not the case of a man, who although admitted 
to be a party to the crime is unconvicted.® 

The Assistant Sessions Judge when he is conducting a sessions trial 
is the Court which has jurisdiction either to tender a pardon or to 
order the committing Magistrate or the District Magistrate to tender a 
pardon to an accused person.® 


339. Commitment of person to whom pardon has 
been tendered.— (1) Where a pardon has been tendered under 
Section 337 or Section 338, and the Public Prosecutor certifies 
that in his opinion any person who has accepted such tender has, 
either by wilfully concealing anything essential or by giving false 
evidence, not complied with the condition on which the tender 
was made, such person may be tried for the offence in respect of 
which the pardon was so tendered, or for any other offei^e of 
which he appears to have been guilty in connection with the 

same matter : 

Provided that such person shall not be tried jointly with any 
of the other accused, and that he shall be entitled to plead at 
such trial that he has complied with the conditions upon which 
such tender was made ; in which case it shall be for the pros^ 
cution to prove that such conditions have not been complied 

with, 

(2) The statement made by a person who has accepted a 
tender of pardon may be given in evidence against him at such 

trial. 


(3) No prosecution for the offence of giving false evidence 
in respect of such statement shall be entertained without the 

sanction of the High Court, 


SYNOPSIS 

6 . 


1. Earli^ Law. 

2. Report of the Select Gomtniitee. 

3. Effect of the Amendment. 

4. Scope. 

5. Has cither wilfully concealing any- 
thing essential or by giving false 
evidence not complied with the con- 
dition on which the tender was made. 

1. EarUer Law.— This section corresponds to Ss. 209 and 211 of the 
Code of 1861 which contained no such provision as in sub-s^. 


7. 

8 . 


9. 

10 . 


Certificate of Public Prosecutor. 

Onus is on the prosecution. 

Proviso. 

— ‘such person shall not be jointly 
tried with any other accused’. 
Sub-section (2). 

Sub-scciion (3). 
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Duthoit, J., in Kallu, (1884) 
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provision was first enacted I>v S. 349 of the Cade nf IR 79 c on 
orT^^r'inSerthe^re as^ a Am.n.^nT Ac ^ VIII 

uuffir;f"Fa£3er^ Z iHs 
trial alone vvitl£ntl£r^ been cancelled on 

has given evidence )ia Persons, in the course of whose trial such approver 

added The view ‘ restored in view of proviso newly 
whether mere r i 14 \VR (Cr) 16, where it was doubted 

of the witness tlm h Jttdge, drawn from the behaviour 

sulhcLt io"" the Sessions trial, is 

law. ^ ^ longer be assumed to be good 


follows*^— of 1874 is as 
before the flio-fi r ^ 'W itness is produced before the Court of Sessions or 

Jurisdiction ^he of its Original or Appellate Criminal 

may in the'dic t' ^ven by him before the committing Magistrate 

case as evidLcc °n the 

uoond^^ ;“i*^".P^^^ence of the accused person.” It was 

eravc doubt ’ *i^ ^ in Joyndee Pramanik^'^ that there is a 

mittino- Magistrate' ^ deposition of an approver taken before the com- 
^ia before^ evidence against his accomplices on their 

d awn 1 1 w r T""? . conditional pardon having been with- 

uL Cour/ £^^ absence of argument, 

before the Xf-^cr' decide that the evidence of an approver given 

irrelevant I t^T ^ retracted before the Sessions Court was absolutely 
admissible die ^‘^*^^^*^oction of the law, it could be supposed to be 

ought not to afr attached to it was so exceedingly small that it 

Snee Ref ‘be prisoners bv the rest of the 

fnsertionors ^ode by Act XVIII of 1923 by 

l e D^rson the Court by whose order 

of oaHnn w,r not complied with the condition on which the tender 

The CndpQ time at which such order might be made, 

a nrov^.^nn i f ‘^e Code of 1861 did not contain 

fhariuT H Code of 1872 which declared 

Court of f Magistrate before trial, or the 

Court of RefeZee rR^™^^ 


I flpo^K^ ^be corresponding S. 339 of the Code of 

^^foV ^"bstituting the word ^^forfeited^^ for the word ‘withdrawn’ in sub- 
sec, ^ the well-considered judgment in /Tw/ZanS where the earlict law as 

no ice a ove has been discussed with reference to cases and it was held 
that under the Code of 1898 there was no necessity for ‘withdrawing* the 
pardon and such withdrawal had no effect. 


2. Report of the Select Committee. — -“We accept Cl. 86 so far 
as It goes except that we should substitute a certificate by the Public Prose- 
cutor lor an allegation by the prosecution as the basis of a prosecution of a 
person who has accepted a tender of pardon. We consider, however, that 

It is desirable to lay down some procedure with regard to the plea contem- 
plated by the proviso to sub-sec. (1). The Bill contains no indication as to 

when this plea is to be raised and what is to be the effect of it, and 


7. 7 CLR 66. 


8. 32 M 173, see cases referred to. 
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difficulties of procedure may obviously arise with reference to Ss. 255, 271 
u- ? 1 therefore propose a new section to be added after S.’ 339 

which lays down that where a person to whom a pardon is being tendered 

IS being tried under the section, he should, at the commencement of the 
proceedings, be asked whether he raises the plea that he has complied with 
the conditions on which the pardon was granted, and if he does so plead, 
the Court shall record a finding on the point and, if it finds tliat the 
conditions have been complied with, shall acquit the accused. This pro- 
vision we have inserted as a new Cl. 86-A in the Bill (S. 339-A).^» 

3. Effect of the Amendment. — The addition of the words ^‘The 
Public Prosecutor certifies that in his opinion'^ acts as a safeguard for the approver 
and supersedes Manik's case and other cases® which held that the proper 
authority to withdraw a pardon was the authority which had granted it. 
The expression “such person” has been substituted for the word ‘he’ and 
refers to approver whose pardon has been forfeited. 

The proviso gives effect to the following Madras, Bombay and Burma 
rulings which held that an approver forfeiting pardon cannot be jointly tried 
“with any of the other accused”.^® The proviso to Cl. (1) seems to have 
superseded the following decisions^^ and restored the following cases. 

A new S. 339-A has been added for regulating the procedure in the trial of 
an approver under S. 339. 

Instead of the trying Court determining whether the pardon has been 
forfeited under the present Code a certificate by a Public Prosecutor is 
sufficient. Under the amended section the certificate to the Public Prosecu- 
tor is required. See Alps case.^® 

4. Scope. — A mere tender of pardon does not attract the provisions 
of this section. There must be an acceptance of it and the person who has 
accepted the pardon must be examined as a witness. It is only thereafter 
that the provisions of this section comes into play and the person who 
accepted the pardon may be tried for the offence for which the pardon was 
tendered on the Certificate of the Public Prosecutor. This section does not 
apply unless there is in existence an effective pardon under S. 337.^^ An 
approver must be examined both in the Committing Magistrate’s Court 
and the Sessions Court before it can be held that he has forfeited his 
pardon. He cannot be tried and convicted of the offence of murder until 
the Court trying him had recorded a finding that he had forfeited the pardon 
which had been offered to him owing to non-compliance with the condi- 
tions.^® 


9. MamA CWrflZ)(W. (1097) 24 G 492, 
followed \n Ramasami, (1900) 24 M 321 
(325) see this decision has been modi- 
fied by the amendment of S. 337 (2) ; 
Shoshi Rajbanshi, (1914) 42 L 856. 

10. 23B493, followed in Revappa, 
(1902) 4 Bom LR 826 : Rama Tfuvan, 
(1892) 15 -M 352 ; Ramasami, (1900) 
24 M 321 (324). 

11. Brij J^arain Man, (1898) 20 A 529, 

followed in Budhan, (1906) 29 A 24 ; 
Shashi Rajbanshi, (1914) 42 C 856, 
(871, 872) : Naiappa, fl923) 

MWN 697 : 45 MLJ 77 : AIR (1924) 
M 391. 


12. PUambar Dhoobee, (1870) 14 WR (Gr) 
10 ; Bipro Das, 19 WR Gr 43 followed 
in Rama Thevan, 15 M : Neter (1899) 
27 G 137 -.Mulua, (1892) 14 A 502. 

13. Ali, (1924) 5 L 379 : 26 Gr LJ 238 : 
84 IC 61 : AIR (1925) L 15. 

14. Bepin Behari Sarkar v. State of W. B., 
(1959) SCR 1320 ; A 1959 SC 13; 
1959 Gr LJ 102. 

15. Bhoora, A 1961 Raj 274; 1961 (2) 
Gr LJ 798 following Akshoj Kumar, 
A 1934 C 636 and In re Arusami 
Goendan, A 1959 M 274. 

16. /tu/fln, A 1929 Oudh 256 ; 30 Gr LJ 
559 (1). 
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5. Has either by wilfully concealing anything essential or by giving 
alse evidence not complied with the condition on which the tender 

Section 339 must be construed strictly, and a person to whom 
been tendered can only be tried for the offence in respect of 
which he vvas pardoned, if it is shown that he has forfeited the pardon either 
by wilfully concealing anything essential,!^ or by giving false evidence.^® 

The Criminal Procedure Code does not specify by whom a pardon may 
be withdrawn. Ordinarily the authority which makes an offer has power 
to withdraw it, and in the case of Alanik Chandra Sircar, 24 C 492 it was 
expressly ruled that the proper authority to withdraw a pardon is the 
authority which granted it even after the trial has been held in the Sessions 
Court. The amended section requires the certificate of the Public Prose- 
cutor. Hence this decision^® is no longer good law. 

6. Certificate of Public Prosecutor. — The whole basis of the prose- 
cution of a person to whom pardon had been tendered under S. 337 is the 
certificate of the Public Prosecutor that such person has broken the condition 
on wliich the tender was made.^® The certificate under sub-sec. (1) is not 
without jurisdiction if it w'as not issued by the Assistant Public Prosecutor 
who was originally in charge of the case but by the Public Prosecutor who 
subsequently took charge of the case.^i 

Where a pardon is tendered and the approver is afterwards put on his 
ought to be asked if he relies on the pardon as a bar to his trial ; 
and if he does so rely, then the prosecution should first prove that the pardon 
has been forfeited by an incomplete or false disclosure. When this course 
is not adopted, the conviction is illegal, and will be set aside. This is 
practically enacted in proviso to S. 339-A (I) {b), 

7. Onus is on the prosecution. — The onus of proving forfeiture of 
pardon lies upon the prosecution. An approver who is put on his trial may 
plead his pardon either before the Magistrate or at the Sessions Court.” 

An approver if tried should be tried separately and after the trial of the 
other accused is over.^* 


Proviso. — See notes under ‘Effect of Amendment*. 


that such person shall not be jointly tried with any 
other accused*. — These words added by the amendment have in effect 
superseded the following cases. These words introduced by the Amending 
Act of 1923 seem to have restored the view in Bhau and other cases.*® 


17. Maung Po Hla, (1916) 8 LBR 357 : 
9 Bur LT 76 : 17 Cr LJ 391 ; 35 IC 
823. 

18. Brij Narain, 20 A 529 ; In tc Arusami 
Goundan, A 1959 M 274 ; 1959 Cr LT 
852. 

19. Ramasami, (1900) 24 M 321. 

20. Patta, A 1947 A 71 ; 48 Cr LJ 99 ; 
Nawal Kishore Rai, A 1943 P 146 ; 44 
Cr LJ 494 : Xarit Basappa, A 1925 B 
135. 

21. Shahadino Dhanipalro, A 1946 S 114* 
41 Cr LJ 747. 

22. Kullan, (1908) 32 M 173 followine 
Sudra, (1892) H A 336 and Nathu, 



23 

24, 

25. 


26. 


(1900) 27 C 137 ; Alagirisami Pfaiefun, 

(1910) 33 M 514. - r f 

SehaRajbanshi,42 C 856 : 16 Cr LJ 
85; So Lijan, (1930) MWN /73, 
Dipchand, A 1935 L 790 : 37 Cr LJ 79^ 
Arunaehellam. (1908) 31 M 272 fo o 
ing Ramasami, (1900) 24 ^^^321. 

SuUan Khan, (iW) 5 ALJ 691 :^08) 
AWN 259; Bah, (>901) 25 B 675 . 
Btijnarain Man, (1893) 20 A 529 , 
Basireddi pfaiappa, (1923) 45 ^^J ^ • 

(1923) MWN 697 : 33 MLJ 77. 

CrLJ210. . . 

Bhau] (1898) 23 B 493; Arunadulhm, 

(1908) 31 M 272. 
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The joint trial of a person to whom pardon lias been tendered and 
subsequently withdrawn along with other accused is an illegality.^' 

An approver where he gives false evidence and is unwilling to step into 
the witness box on behalf of the prosecution forfeits his pardon and he can 
be tried for the offence for which he was tendered pardon.^® 

He shall be entitled to plead at suck trial that he has complied with the conditions 
upon which such tender was made ; in which case it shall be Jor the prosecution to prove 
that such conditions have not been complied with. — When an approver has been 
committed to the Court of Session as an accused he may plead his pardon 
in bar at the trial, and the Judge must first try the issue of forfeiture and 
take the verdict of the jury thereon, and then proceed with the trial of the 
accused for the offences charged. *** 

Beaman, J., held : — “At the termination of the trial in which the pardon 
was given, the accomplice must be discharged by the Court. Then if so 
advised, the Crown may re-arrest and proceed against him for the offence in 
respect of which he was given a conditional pardon. When put on his trial 
for the offence, he may plead to a competent Court his pardon in bar. And 
that is a plea that the Court would be bound to hear and decide upon going 
further and putting him on his defence. In deciding it the Court would 
have to raise the issues whether he had or had not complied with the 
conditions of the pardon ; whether he had or had not made a full and true 
disclosure of the whole facts”. 

Issue whether pardon has heen/orfeiled should be tried first. 

9. Sub-section (2), Legislative Changes.— The words “a/ such trial” 
have been substituted for the words “when the pardon has been forfeited 
under this section” by S. 88 of Act XVIII of 1923, 

The provision contained in S. 339 (2) is in the nature of an exception to 
S. 164 Cr. P. C. and S. 24 of the Evidence Aci.^^ 

The Nagpur High Court by a full bench has held that the statement of 
the approver, who has been tendered a pardon under S. 337 (1) and accepted 
it, can be recorded under S. 164. Such a statement will be admissible m 
evidence against him at a subsequent trial after forfeiture of the pardon « 

Confession recorded prior to pardon is to be admitted not under S. 339 (2) 
but under S 164=*^ but if the statement of a confessional nature recorded 
before tender' of pardon is not recorded under the strict procedure for 
recording confession under S. 164, it is inadmissible. 

10 . Sub-section (3).-The sanction of the High Court under S. 339 
(3) be obtained only by motion on behalf of the Crown.^' The Punjab 


NaUker, (1910) 33 M 514; Kothia, 
(1906) 30 B 611 ; Bata, (1901) 25 B 
675; fCalu, 31 PR (1904); Shashi 
fiajbanshi, (1914) 42 C 856. 

Khali Sahara, A 1951 Or 78. 
Rambhorose, A 1944 N 105 ; 45 Cr LJ 
673 (FB). 

Mirat, A 1943 S 166 ; 45 Cr LJ 118. 
Horilal, A 1940 N 218 ; 41 Cr LJ 433. 
Manuk Chandra Sarkar, (1897) 24 G 
492; Madiga Natlavadu, (1908) 32 M 
^llRqja, (1912) PLR No. 230 and 
175 of 1912 ; 13 Cr LJ 451. 


27. 

28. 
29. 


30, 


31 


C. Chashan, A 1935 Oudh 226 ; 35 
Cr LJ 889 ; In re Arunachallam, 31 M 

272. 

Stale V. Datchand Hardayal, A 1960 M P 

63; 1960 CrLJ 238. 

Sabar Akunji, (1914) 42 C 756 : 19 
GWN 179 : 16 Gr LJ 120 : 27 JC 184 
approving Kuttan, (1908) M *73 , 
Abanibhusan Chakraverly, 37 G 845 and 

other cases. ,, 

Kathia, (1906) 30 B 611 (621) ; 

(1914) 11 NLR 59 : 16 Gr LJ 417 : 7 

LBR 1 

KutlanAlSOB) 32 M 173; Alagitisami 


32. 

33. 

34. 

35. 

36. 
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held that action can be taken under S. 339 (3) by the 

C.hief Court (now High Court).^’ Sanction of the High Court would be 

necessaiy under S. 339 (Act X of 1882).^® It is discretionary to grant locus 
pisnitenlta. ^ ^ 


Section 339 docs not cancel S. 476. It only infuses an additional con- 
ition as essential to the institution of a prosecution for perjury by an 
approver. If it appears that the approver in collusion with the other 
accuse resiled from the statement made by him, his subsequent statement 
must be false and it is not only desirable but expedient to order the prose- 
cutions for giving false evidence.-*^ Sanctions will be refused if the approver 
made the statement alleged to be false under undue influence.'*^ 


It sometimes happens that when an Investigating Officer is confronted 

with a weak case he in his misplaced zeal attempts fo bolster it by getting 

hold of an approver, and if there is any such indication in the circumstances 

o a particular case, sanction ought not to be given for prosecution of the 
approver.'*^ ^ 


Ihe mere fact that the two statements are contradictory cannot in every 
case be a warrant for directing the prosecution of the approver.**^ 


339A. Procedure in trial of person under Section 339. 

(1) T. he Court trying under Section 339 a person who has 
accepted a tender of pardon shall — 

{d) if the Court is a High Court or Court of Session, 
before the charge is read out and explained to the 
accused under Section 271, sub-section (1), and 

{b) if the Court is the Court ofa Magistrate, before the 

evidence of the witnesses for the prosecution is 
taken, 


ask the accused vvhether he pleads that he has complied with the 
conditions on which the tender of the pardon was made. 

(2) If the accused does so plead, the Court shall record the 
plea and proceed with the trial, and the jury, or the Court, 

^ I ^ ) case may be, .shall, before judgment 

IS passed in the case, find whether or not the accused has 
complied with the conditions of the pardon, and, if it is found 
that he has so complied, the Court shall notwithstanding anything 
contained in this Code, pass judgment of acquittal. 


\. State Amendment. 

— Madras. 

2. Report of the Select Committee. 


SYNOPSIS 

3. Effect of the Amendment. 

4. Scope. 


37. Raja, 227 PLR (1913): 17 PWR 

(1913) (Cr) : 14 Cr LJ 64 : 18 IG 
352. 

38. Bodha, 1 1 .^^LJ 964 followed in Dhuku 

AIR. (1929) A 321 ; Dala Jiva, (1885) 
10 B 190. » V / 

39. Gambhir Bfiujna, A 1927 N 189 ; 28 


Cr LJ 645. 

40. Mathura, 56 A 288 ; 35 Cr LJ 44^ 

41. IVaryan Singh, A 1934 L 90 ; 25 Cr LJ 
174. 

42. Dial Singh, A 1958 Punj 3l0; 1958 

CrLJ 1092. , 

43. Prabhu, A 1937 L 531 : 38 Cr LJ 1079. 
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This section is new and lays down the procedure in cases where a 
person who has accepted pardon is tried under S. 339. 

1. State Amendment. 

Madras. — In Sub-sec. (1) (<z) the Nvords ‘High Court or* were omitted by Madras 
Act 34 of 1955. 

2. Report of the Select Committee. — See quoted under S. 339. 

3. Effect of the Amendment. — The first issue is whether the pardon 
has been in fact forfeited. See Shashi Rajbanshi.^^ 

4. Scope. — “Section 339-A lays down that the Court trying a person, 
who has accepted a lender of pardon, shall, if the Court is a Court of Session, 
before the charge is read out and explained to the accused, ask him 
whether he pleads that he has complied with the condition on which the 
tender of pardon was made”.*^ The Lahore High Court held that the trial 
was vitiated by non-compliance of the provisions of Ss. 339 and 339-A. 
Section 339-A does not apply at all to the case of an approver who has stated 
that his statement as an approver was completely false.'*® Under this section 
it is imperative on the Court of Session to ask the accused before the chaige 
is read out and explained to him under S. 271 (1), whether he pleads that 

he has complied with the condition on which the tender of the pardon \vas 

made and to record his plea and proceed with the trial.'* See notes under 

S. 339. 


340. Right of person against whom proceedings are 
instituted to be defended and his competency to be a 
witness. — (1) Any person accused of an offence belore a 
Criminal Court, or against whom proceedings are institute 
under this Code in any such Court, may of right be defender y 

a pleader. 

(2) Any person against whom proceedings are minuted m 

any such Court under Section 107, Chapter X, C ap- 

ter XI, Chapter XII or Chapter XXXVI, or under Section 552, 

may offer himself as a witness in such proceedings. 


SYNOPSIS 
former 


6 . 

7. 

8 . 
9. 


— Pleader — meaning of. 

Who is an accused ? r . • i 

Accused, if entitled to confidential 
communication with his advocate. 
Citing defence counsel as witness. 
Sub-section (2). 


1. Corresponding sections in 
Codes. 

2. Legislative Changes. 

3. State Amendment. 

— East Punjab. 

4. Scope. , 

5. Right to be defended by a Pleader. 

^ !• in former Codes. — This section corres- 

p,nd • Sror .86,. . ..8 ..S jr ,h. 

Code of 1872 and the Code of 1898 read similarly as that of the Code ot 
1882. 

2. Legislative Changes.-This section has been substituted for old 
S. 340 by Act XVIII of 1923. 


44. 42 C 856. 

45. (1924) 5 L 379. ^ .n ^ i i 

46. Gurdit Singh, A 1939 L 66 ; 40 Cr LJ 


614. 


47. Harilal, A 1940 N 77 ; 40 Cr LJ 956. 
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3. State Amendment. 

the Court that any person has had ^ K] “If it appears to 

has neglected or omitted to do so and if in the"nn^ ' o*" engaging a pleader and 

the purpose of justice that surh ... c 2 , opinion of the Court, it - is necessary for 

direct any person appointed to be DistricrPIcadtr ^'^‘'^nded by pleaders, the Court may 

tamed by the District Magistrate for rhis r>,. name appears in a panel main- 

of the accused. Any person so directed shaU^r^/^^’-*” appear before it and conduct the defence 

be laid down by the Provincial receive remuneration according to a scale to 

District Magistrate so directs be recovered"f^^" any sums so paid to him, may if the 

a rects, be recovered from the accused as an arrear of land revenue.*^ 

the accused Constitution guarantees the right of 

person to ho i ' , Cl does not extend to an accused 

to him 10 nod f, is hi, duly l‘o“e,So'I'’'lai™,'“' iT''*' P"”'' 5 ' S”" 

should be hlk\ to be xhtLeV"^^ The^ ‘ P unrepresented the trial 

lav down that in c>^cular orders by Mysore High Court 

should be anonintoH sentence may be awarded a counsel 

ofeneagina a^lawver^s/^T'u ^ accused if he states that he has no means 

as the circular oTderf.s^''^'''' Calcutta High Court is the same 

to be^accmfd*of°a^erfo^m”c1-fme*^h“ The importance of persons 

assist them hofr»r<- tu^ n having the advantage of a counsel to 

where there has boon cannot be doubted. An appeal cannot stand 

was enS^^^^^ in whkh the appellant 

Government who ^ heard by a Counsel assigned to him by the 

S the LurUn h default^ on his part to 

Bombay Children Art o conduct on the appeal. There is nothing in the 

juvenile accused ‘to he*^ thereunder, which take away the right of a 

the acLn of .hi ^ pIeader*.M The High Court condemned 

directed that full on ^ n^ntes detaining the accused in the Police lines and 
directed that full opportunity must be given for the conduct of his defence.^^ 

sion of th^^ Coi^fnTl^f ^ucludes a muktear appointed with the permis- 

U.1 m,2' sr„K “lu'irpt 'stirjiSzt 

by a DlelL^of ^as^a right to be defended 

alre^dv en™l uJ 1 pleaderf as the pleader 

decision in^/7 T know how to behave in Court.*^ “The 

fhe ‘‘Tecuse?’ ;rn S%42r 

V • 42) IS meant a oerson over whom the Magistrate 


48. 

49. 


50. 

51. 

52. 

53. 


Ttfra 1951 SGR 729 A 1951 SC 
441 ; 52 Cr LJ Gooinda Reddy. In ft - 
Ai958 Mysl50. * 

1951 SCR 344 ; 52 Cr LJ 736. 

Gobinda Reddy, In re; A 1958 Mys 150 • 
1958 GrLJ 1489. ^ 

Circular No. 

Colas Hirad, A 1944 PC 93 ; 46 Cr LT 
105. 


54. 

55. 

56. 


57. 

58. 


Krishnamurthy Aiyar v. The Stats of 
Madras, A 1954 SO 406. 

Harihar Roy, 23 GWN 481,20 Cr y 
^Ib', Kailash J^ath Agarwalla, A 1947 
A 436 ; 48 Cr LJ 868. 

Ishan Chandra Bhutt, (1911) 38 C 486 • 
13 CLJ 635: 15 CWN 409: 13 GrLJ 
ill. 

In re James Fitzgeraldf (1896) Rat 861. 

1 B 610. 
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or Other Court is exercising jurisdiction ; and on the whole we think that 
this restricted meaning suits the context”.®® It is the dut\ -A' the Magistrate 
to afford the accused and his friends every opportunity oi making his defence, 
and he should not personally interpose in any way between them.*^® A 
pleader is bound to call witnesses, whose evidence his client wislies to 
submit to the Court even though he suspects their evidence. It is for the 
Court to determine the value of such testimony ; and any threatening on its 
part to report to the High Court the conduct of the pleader in calling such 
witnesses, is improper.®^ 

The practice of admitting private vakils to defend parties in criminal 
Courts is not illegal. It is discretionary with the Magistrate to hear such 
agents or not.®® Fullest opportunity should be given to prisoners to exercise 
vakalatnamas, to whomsoever they please, and without reference to the mode 
in, or circumstances by which they may be influenced to do so.®® Where 
a pleader representing a party in a Criminal proceeding does not file in Court 
a vakalatnama from his client, such pleader shall be required to file a 
memorandum of appearance containing a declaration that he had been 
duly instructed to appear for or on behalf of the party whom he claims to 

represent.®^ 


6. Who is an accused ? — The word “accused” is one oT the words 
that have not been defined in any statute. 

“In S. 340 the words in the Code of 1898 were ‘Every person accused 
before a Criminal Court’. They have been substituted by the words 
‘every person accused of an offence before a Criminal Court or against 
whom proceedings are instituted under this Code in any such Court.’ This 
to my mind clearly shows ‘that an accused person’ is not identical with a 
‘person’ accused of an offence, and I can find no reason to hold that the 
word ‘accused’ when it was used in the Code of 1898 and where it has 
retained its place after the amendment maj' not include both the classes of 
persons mentioned above unless there is something in the context repugnant 
to that meaning”.®^^ 

“The Code of Criminal Procedure contains no definition of an ‘accused 

person’ but it was held by the Bombay High Court in Afuna Puna^*^ that the 
term ‘accused’ means ‘a person over whom a Magistrate or other 
is exercising jurisdiction.’ The same view was held by the Calcutta High 
Court in Jhoja Singh, (1896) 23 G 493. I see no reason to put a different 
interpretation on the words ‘an accused person in S. 437 . 


lerson against whom proceedings are held under 
defended by a pleader cannot be exercised 
fixed for hearing, and notice of such date is given 
whom proceedings under S. 133 Cr. P. Code aie 
and he commits an offence under S. 193 
during his examination on oath, in 


The right which a 
these sections has of being 
by him unless a dale is 
to him.®® A person against 
taken, is not an accused person, 

I. P. Code if he makes false statement 


59. (1892) 16 B661. 

60. WasudcD Hari Chapeker^ (1899) 1 Bom 
LR 856. 

61. Bajja Anandraoy (1901) 3 Bom LR 5C2. 

62. Proceedings, 11th November 1874: 7 

MHCR App xxxvii. .. r. j 

63. Jn the matter qf the Petition of Sheik Dada 
Bhai, (1863) 1 Bom HGR (Gr Ca) 16. 

64. In re Muniram Reddy, (1909) 5 MLT 
290 : 9 Cr LJ 305 : 1 IG 546. 


64a. per Mukherji, J., in Nerendra Chandra 
Rudra Pal V. Sabarali Bhuiya, (1925) 41 
C:LJ (FB) 479 (494): 29 GVVN600; 
see to the same cfTecl the view of 
Fawcett, J., in In re Evans, (1926) 50 B 
741 (746). 

64b. (1892) 16 B 661. 

64c. Mutsaddi Lai, (1898) 21 A 107. 

65. Girand, (1903) 25 A 375. 
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fWI In view of the amendment this decision®® has been modi- 

lied Where a Judge proceeds to hold a preliminary enquiry under S. 476 

L person against whom such enquiry is started is not an 

accused person ; and even if he be an accused person, the Court making 

nr^.^^inr"‘“f7 '^■■‘minal but a Civil Court.®’ It is an elementary 

principle of law that no order should be made to a man’s prejudice, especially 

n a crimmnl case, without hearing him, and the very object of the^Legis- 

r represented at trials by Counsel is that 
T • ^ heard before a final opinion is formed by the Court. 

I supposes a question of indulgence but of right.®® 

fj I ^ held that an accused person has a right to be 

iroug 1 t e pleader who defends him and a denial of that right is 
not a mere trregulanty.®® A Counsel or Pleader is entitled to appear and act 
on behalf of the prosecution in the criminal Courts.’" 

j entitled to confidential communication with his 

advocate.— All communications between an accused person and his legal 

isers are privi eged. It is impossible to have anything confidential about 
cotninunications with his lawyer if he is surrounded by Police officers.” 

ai r’est’2° accused’s coumsel begins from the time of his 


defence counsel as witness.— It is recognised by both the 
^ I'' profession that it is undesirable when the matter to which the 

counsel deposes IS other than formal, that they should depose either for or 

gams eir c lent. An advocate who has appeared as a witness for the 
prosecuuon in a particular case may be allowed to appear for the accused 
unless the Court thinks that the trial will be embarrassed.’^ 

9. Sub-section (2).— This sub-section was inserted by Act 18 of 1923 

an provi es ^ person against whom proceedings under S. 107 

or un er lapter X, XI, XII or XXXVI are instituted mav be examined as 

a wi ness. ection 340 as amended makes the person accused wider to 

include all persons against whom proceedings are instituted. Hence the 

Legislature had to make this distinction in proceedings of a quasi Civil nature. 

c administered to a person against whom proceedings under 

S. 488 have been instituted.’® r & ^ 6 

^ Procedure where accused does not understand 
proceedings. If the accused, though not insane, cannot be 
made to understand the proceedings, the Court may proceed 
with the inquiry or trial j and, in the case of a Court other than 
a High Court, if such inquiry results in a commitment, or if such 
trial results in a conviction, the proceedings shall be forwarded 
to the High Court with a report of the circumstances of the 


A 1935 C 101 ; Dikson Mali, A 1912 
P 90. 

72. A/o/i 5a», A 1954 Raj 241. 

73. Chatttir Kutty, fn re ; A 1959 Ker 119; 
1959 Cr LJ 474 

74. A 1955 Mys 1 12; 1953 Gr Ij 

1083. . 

75. Karruiil Singh v. Mst. Bachan Kaur, A 

1955 Punj 26. 


: 66. Hirananda Ojha, (1905) 9.GWN 983- 
2 CLJ 149. 

^67. Ramkiihore Umar, (1911) 8 ALT 237* 
12GrLJ23l: 10IG 740. 

68. /4<7o, (1904) 6 Born LR 665 (666). 

69. Mothukaruppa Servai, (1928) 55 MLT 
^ 626: AIR (1928) M 1234. 

70. j^/n the matter of Chandi Charon Chatterjee, 

(1870) 5 BLR App 70. 

71. ^iWAu, 62 G 384 ; 39 CWN 250; 


S. 341, Note 4] pro. where accused doesn’t understand procdgs. 


1085 


case, and the High Court shall pass thereon such order as it 
thinks fit. 


SYNOPSIS 


1. Corresponding sections in former Codes. 

2. Scope. 

3. Deaf and Dumb Accused. 

— Procedure. 

4. “If the accused though not insane. . . . 
the proceedings.*’ 


5. “In the case of a Court other than a 
High Court.” 

6. Proceedings shall be forwarded to 
the High Court. 

7. Power of High Court to pass thereon 
such order as it thinks fit. 


1. Corresponding sections in former Codes. — This section corres- 
ponds to S. 186 of the Code of 1872 and is the same as that of the Code 
of 1882. 

2. Scope — Procedure where accused does not understand pro- 
ceedings. — Sec. 186 of the Code of 1872 is intended to provide for cases in 
which the accused person is deaf and dumb, or, from ignorance of the 
language of the country and the want of an interpreter is unable to under- 
stand or make himself understood.’® 


3. Deaf and Dumb Accused — Procedure. — The finding of the 
Magistrate as to the accused’s being able to understand ilie nature of the 
proceedings brought against him must be taken as conclusive and S. 186 
of the (Code of 1872) was held not applicable.” Section 341 does not apply 
where it is shown that the accused understood the proceedings.’® The law 
in England appears to be that though great caution and diligence are neces- 
sary in the trial of a deaf and dumb person, if it be shown that such per- 
son had sufficient intelligence to understand the character of iiis criminal act, 
he is liable to punishment. The same is the law and practice in India.'® 

Although a presumption can be made in the case of a deaf and mute 
in favour of the absence of mind, every case must be judged on the evi- 
dence available in that particular case.®® Where a deaf and dumb man is 
caught red-handed in an act of theft, he must be held guilty."®^ The 
Magistrate must in the case of a deaf and dumb person charged with a 
serious offence record a finding whether the accused can be made to under- 
stand the proceedings before passing the commitment order. 

It is not safe to infer from his signs that the deaf and dumb person 
admitted the ingredients of the offence.®® It is essential to record a finding 
as to whether he can be made to understand the proceedings.®^ 


4. Tf the accused though not insane the proceedings.’— This 
section requires that the Court shall proceed to the end of the trials and 
then report the result if a conviction follows. In serious cases reported 
under this section it is usually the practice to refer the matter to the Local 
Government. In the case, however, of a minor offence, the High Court 
itself may pass an appropriate sentence or discharge the accused.®® 


76. 5 B 262. 

77. Doobri Hulwai, (1873) 19 WR (Cr) 
37. 

78. Dadn Mahadu^ (1901) 3 Bom LR 
'il^Naru Lachman, A 1950 EP 174; 
51 Cr LJ 908. 

79. A deaf and dumb accused, (1916) 40 B 
598 ; 18 Cr LJ 143 : 18 Bom LR 
553 see cases referred to ; Isso Gaman, 
A 1943 S 237 : 45 Cr LJ 138. 

80. Avakhit, A 1953 Or 30; 1953 Cr LJ 
289. 


81. A 1950 A 143; 51 Cr LJ 450. 

82. Vlfat Singh, ^ 1947 A 301; N. M. 

A1960 Mys315;1960 Cr LJ 
1476. In re Pathanberam, A 1959 Ker 
165. 

83. In re ; Oamayan, A 1947 M 353. 

84. Vlfat Singh, h 1947 A 301. 

84a. In re Deaf and Dumb man, (1902) 4 
Bom LR 825. 

85. Rahman, (1919) 1 Lah. 260:2 PL 
R (1921) ; 21 Cr LJ 621 : 37 IG 
285. 
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5. In the case of a Court other than a High Court. — This section 
does not apply until there is a conviction.®® 

6. The proceedings shall be forwarded to the High Court. — A 

\Iagistrate convicting an accused person under S. 304-A I. P. C. cannot 
pass an order under S. 562 Cr. P. Code. He can only report the case for 
the order of the High Court under this section.®^ 

7. Power of High Court to pass thereon such order as it thinks 
fit- — The High Court may, in the case of a deaf and dumb accused person 
who cannot understand the proceedings against him, or plead to the charge, 
treat the proceedings as amounting to a sufficient trial.®® 

An accused person, who had been for some time confined in a lunatic 
asylum, was tried and committed to the Sessions by a Deputy Magistrate on 
a charge of murder. The accused was deaf and dumb and could not be 
made to understand the proceedings which had been taken. The High 
Court held that the accused was guilty of the alleged murder but that he 
was by reason of unsoundness of mind not re^ponsible for his action and it 
directed him to be kept in the District Jail to await the orders of the Govern- 
ment. ®® A deal and dumb person was found guilty of attempt to commit 
suicide. At the trial he made certain signs to signify what took place. On 
the case being referred under this section, the High Court affirmed the con- 
viction and sentenced the accused to one day’s simple imprisonment.®® On 
reference the High Court may discharge the accused and can pass sen- 
tence.®^ Where a deaf and dumb person with 25 others charged under Ss. 302, 
251, 325 and 328 read with S. 149 I. P. C. was committed to Sessions and 
the proceedings were submitted to the High Court under this section, the 
High Court to ensure a fair trial ordered the appointment of a special 
counsel.®® 

Where the accused is deaf and dumb, it is inconvenient to try him summarily- 
In such a case, attempt should be made to find whether the accused has any 
friends or relatives who are accustomed to communicate with him.®* 


342. Power to examine the accused. — (1) For the pur- 
pose of enabling the accused to explain any circumstances 

appearing in the evidence against him, the Court may, at any 
stage of any inquiry or trial, without previously warning the 
accused, put such questions to him as the Court considers neces- 
sary, and shall, for the purpose aforesaid, question him generally 
on the case after the witnesses for the prosecution have been 
examined and before he is called on for his defence. 


86. In re a Dumb man, Rat 879. 

87. Addala Yerivadu v. Alagt. Vizagapatam, 

(1912) 11 MLT 404 : 13 Gr LJ 

248: 14 IG 600. 

88. Dwaraka v. Nodery (1874) 22 WR 

(Cr) 35; Bowka, (1874) WR (Cr) 
72; Trinbark, A 1938 B 352; 39 Cr 
LJ 866 (Magistrate should refer the 
case of deaf accused and co-accuscd 
to High Court). 

89. Somir Bowra, (1899) 27 C 368: 4 
CWN 421, followed in /iga San 


90 


91 

92, 

93, 
94 


Myin, (1910) 4 

Gr LJ 3Q6 : Avakhit, A l9D3 0r3 . 

1953 CrLJ 289. 2) 25 

Khaskaba Tatya 72 

Bom LR 43 : 24 Cr LJ 340 , 

IC 349 : AIR fl923) B 194. 

Dwarakay 22 WR (Cr 35) ♦ 

Goonga, A 1950 A H3. _ 

A 1943 S 237 : 45 Cr LJ 38 ^ 

In re a deaf and dumb > 

Bom LR 849 : 4 Gr LJ 444. 
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(2) The accused shall not render himself liable to punish- 
ment by refusing to answer such questions, or by giving false 
answers to them ; but the Court and the jury (if any) may draw 
such inference from such refusal or answers as it thinks just. 

(3) The answers given by the accused may be taken into 
consideration in such inquiry or trial, and put in evidence for 
or against him in any other inquiry into, or trial for, any other 
offence which such answers may tend to show he has committed. 


(4) No oath shall be administered to the accused when he is 
examined under sub-section (1). 


SYNOPSIS 


1. Corresponding sections in former Codes. 

2. Legislative Changes. 

3. Effect of 1955 Amendment. 

4. Scope. 

5. Object. 

6. Section not ultra vires. 

7. Non-compliance with the mandatory 
provision of the section. 

— Effect of 

8. At what stage of the Trial is the 
accused to be examined. 

9. Additional evidence under S. 428. 

10. Applicability. 

— to proceedings under S. 110. 

— not applicable to S. 488 proceed- 
ings. 

— not applicable to proceedings under 
Calcutta Municipal Act. 

— applicable to warrant cases. 

— Summons cases. 

— Summary Trials. 

— Presiding Magistrate. 

—Person exempted under Sec. 205. 


1 1. Time of examination of accused. 

12. Written statement filed by accused. 
— cannot take the place of examina- 
tion under S. 342. 

13. Sub-section (1) 

— Accused ii^ his own interest must 
explain circumstances. 

14. Power of special Bench. 

15. Procedure. 

1 6. Accused jointly T ried. 

— procedure. 

17. Distinctions between S. 342 and S. 164 
statements. 

18. Sub-section (2). 

— may draw such inference from re- 
fusal to answer. 

— statements under S. 342 if privi- 
leged. 

19. Sub-section (3). 

20. Sub-section (4). 

21 What is suliicient examination under 

S. 342. 


1 Corresponding sections in former Codes. — This section corres- 
ponds to Sr202'! 204.^373 of the Code of 1861 Ss^ 193 250, 342 and 343 
of the Code of 1872 and is the same as that ol the Code of 1882. 


2. Legislative changes (1955).— The words 
under sub-section (1)” at the end of sub-sec. ( ) 
26 of 1955. 


“when he is examined 
were added by Act 


of 1955 Amendment.— The amendment is consequential 
on the insertion of S. 342-A by Act 26 of 1955 which has provided that the 
accused is a competent witness and may offer himself to be examined as a 

defence witness. 

The Select Committee on the Bill of Act X of 1882 added 

<‘We have therefore, limited the power of interrogating the accused by 
adding to ^hc first paragraph ofS. 342 the y^ords 'for the purpose of enabling 
the af cured to explain any circumstances appeanng ,n the emdence agamst h,m 
We thinklhe accused should always have tins opportumty ol cxplammg, and 
we have, therefore, required the Court to quest.on hun generally for that 

purpose before he enters on his defence. 
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This was thought necessary 
examination on whatever might 
in Hossein Duksh's case.^^ 


because under the Code of 1872 a general 
suggest itself to the Court could be held as 


1 «- T * \ 1 1 • » ^ “even if S. 146 were held to be 

Prnrp i ^ n Provisions of that section and ofSs. 342 and 364 of the 

are not exhaustive and do not limit the generality of S. 21 
the Evidence Act as to the relevance of admissions”. This section 

Judge of giving the accused an oppor- 
tunny of explaining the circumstances appearing in evidence against him.®’ 

^ ^ object of the examination rclerrcd to in the section 

IS to enable the accused to explain any circumstances appearing in the 
evidence against him and it is clearly indicated in the last part of the section 
that the lime, at which the Court shall question the accused generally on 
tne case, is the prosecution case is completed and before the accused 
person is called on for his defence.®® It is not competent to the Court under 
this section to the accused.®® The object of this section is not 

toJiUupagap in the evidence for the prosecution,^ or to puzzle the accused, 

but to enable the prisoner to explain any circumstances appearing in the 
evidence against hirn.^ 


■ IS not enough to read over the questions and answers put in the Com- 
mitting Magistrate’s Court and ask the accused whether he has anything to 
say about them. The accused must be questioned about each material cir- 
cumstance which is intended to be used against him. The whole object of 
the section is to afTord the accused fair and proper opportunity of explaining 
circumstances which appear against him4^ 

It IS not sufficient compliance with the section to generally ask the 
accused that having heard the prosecution evidence what he has to say 
about It. The questions must be fair and must be couched in a form which 
an Ignorant or illiterate person will be able to appreciate and understand.® 

6. Section not ultra vires. — This section is not ultra vires of the Consti- 
tution in infringing the guarantee of Art. 20 (3).^ 

7. Non-compliance with the mandatory provisions of the sec- 
tion. The first part of Cl. (1) is not mandatory. The Court may at any stage 
of any inquiry or trial put questions to the accused. J\‘on~conipliance with the 


95. Hussein Duksh, (1880) 6 G 96 : 6 CLR 
521. 

96. Barindra Kumar Chose, 37 C 467 (513) : 
14 CWN 1 1 14 : 1 1 Cr LJ 453 : 7 IC 
359. 

97. Abdul Razak, Rat 1\0 \ Harish 

Chandra Talcherkar, (1907) 10 Bom 

LR 201 : 7 Cr LJ 194 ; Savatya Alma 
Pastya, (1907) 9 Bom LR 356 : 5 Cr 
LJ 352 ; (1885) 2 Weir 405. 

98. Mazhar AH, (1922) 50 G 223 : 27 
CWN 99 : 36 GLJ 417 : 71 IG 662 ; 
AIR (1923) G 196. 

99. Umar Din, (I922i 2 L 129: 3 LLJ 
287 : 23 Cr LJ 388 ; 67 IG 340 : Mg, 
Hanan, 1 R 689 ; AIR (1920) R 172; 




lb. 

2 . 

3. 


See Panchu Choivdhury, (1921) ^ 

649 : 23 Cr LJ 233 ; Hnrry Chatan 

Chakrabarty, (1883) 10 G I'^O* - « 

Basanla Kumar Ghattak, (1898) ^ ” 

49 ; followed in Mohideen Abdul Kadir, 
(1903) 27 M 238 and Tasin, (1901; 


28 C 689. ^ 

Kheoraj, (1903) 30 A 540; Atuint 

Narayan, (1904) 6 Bom LR 94. 

Tara v. State, A 1931 SC 

(445-466). 

ijmer Singh, 1953 SC 76. . 

W.n Ul, A 1956 A 3K ; 1956 
>LJ841 ; Ranjit Singh, A 1932 HE 
U : 1952 Cr LJ 1720. 
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provisions oj this section vitiate a trial. ^ Wliere the accused was questioned by 
the Magistrate before all the witnesses for the prosecution had been exa- 
mined, cross-examined, and re-exarnined, the conviction was set aside and 
the case remanded to the lower Court for a fresh trial, ^ Non-cornpliance 
with the provisions of this section vitiates the trial. ^ Sir Lancelot Sanderson, 
the late Chief Justice of the Calcutta High Court, observed : "I hope that 
in future the Court will observe the provisions ol S. 342 (1) ol the Code. 
If they will do so, they will save the High Court an immense amount ol 
time, because, in my experience, the point herein considered is frequently 
arising, and Rules have to be issued by reason of the fact that tlie trial 
Court has not observed the provisions of the section”.' 

The examination of the accused, only after the examination-in-chief 
of the prosecution witnesses, and before the close ol their cross-examination 
and re-examination is not a compliance with the provisions ol this section 
and the conviction is illegal.® The Bombay High Court has adopted the 
same view in Fernandez other cases.® Ihe Patna High Court has also 
adopted the same view.'® 

The Allahabad High Court has held a contrary view. Stuart J. held 
that the omission to comply with the provisions ol the section is an error 
but does not vitiate the trial unless the accused has been prejudiced. Ihe 
Madras High Court by a full bench decision has held that the provision 
in the latter part of S. 342 Cl. (1) directing the Court to question the 
accused on the case is mandatory and not merely discretionary, and lailure 
to comply with the terms of the section is an illegality yitialmg the trial, and 
not a mere irregularity which can, in a proper case, be cure unt er 
of the Code.12 Xhe Laliore High Court has I'cld that the oinissioti to 

comply with the provisions of S. 342 is an illegality. le ango i 

Court has also held the same view.» The Nagpur J udicia l Co mimss.o iicr s 

28 Bom LR 115; Basappa, (1915) 17 
Bom LR 892 : lU Or LJ 763 ; Nathu 
Kaslurchand Alaiwadi, ( 1924) oO B 42: -7 
Bom LR 105, following Dibakar Mukher- 
jee, (1923; 50 G 939. Express Diary Ltd. 
V. Corporation of Calcu'ln, A 1950 G 61 ; 
In re K- G- Jagannathan, A 1958 M 
333 • Nirmal Prasad Batua, A 1952 Ass 
2 • Sitaram Gope, A 1946 P 128 ; \Id. 
Mawaz, A 1938 L ; Maslan Singh, 
A 1953 Pepsu 125. 


4. 


5. 

6 . 

7. 

8 . 


9. 


Raghu Bhumji, (1920) 5 Pat LJ 430 : 

21 Cr LJ 705 : 58 IG 49 ; Haro Nath, 
Mato v. Ala Bux, (1922) 38 CLJ 281 : 
28 GWN 1 19 : 25 Gr LJ 209 : 76 IG 
961: AIR (1924) Gr \Q2\SaUendra 
Chandra Singh, (1923) 38 CLJ 175: 
AIR (1924) G 153 ; Abdul Samed, 
(1924) 40 CLJ 319; Hamid AH v. 
Srikissen Gossain, (1922) 37 CLJ 413 ; 
Akshoy Kumar Alukherjee, 

GWN 405 ; Ah Foeng Chinaman, (1918) 

22 GWN 834. „ 

Kashi Pramanik v. Damu Pramanik, 

(1921) 27 GWN 28. . . 

Promolha Hath Alukherjee, decided y 
third Judge, 50 C 923. 

Mi, 50 C : 24 

LJ 198 : 71 IG 662 ; AIR (1923) C 
IQfi 

J^mon ChrHtian, (1922) 50 G 308 ; 
Gulzarilal, (1922) 49 G 075 : 39 CLj 
S\ ; Alimuddin Hasker, (1924i 41 GLJ 

101 ; Legal Remembrancer Bengal w. 3a- 

iish Chandra Roy. ? ^22 Bom 

Fernandez, (1920) 'IS B 672 . 22 Bom 

LR 1040 : 22 Gr LJ H 

followed in Gulabjan,(\92p 41 ; . 64 

23 Bom LR ‘‘^03 : 23 Gr LJ 45 64 

IG 669 ; Ruslamji Aiancherjt (1 J2IJ ^ 
Bom LK9B^: Abdul Gani Bhadurbha , 

(1925) 49B 878 (884) ; 


10 . 


11 . 


12 . 


13. 

14 . 


AUlrajit Singh, (1921) 6 PLJ 644 follow- 
inc Raghu Bhumji, (1920) 5 Pat L J 430: 
I PLT 241 : 21 Gr LJ 703 ; 58 IG 
49, Debram, A 1952 A 33 ; Tota Ram 
A 1948 A 1137; Kondibu Bolaji ; 
1940 B 31-i ; Dar Singh, A 1952 Punj 
214 ; 1952 Cr LJ 998 ; Shiam Alanohar, 
A 1953 A 443. 

Bechu Chaube, (1922) 45 A 124:20 
AIJ 874 : 24 Gr LJ 67 : 71 IG 1 15 : 
AIR (1923) A 81. 

Varisoi Rowther, (1922) 46 M 419 PB : 
44 MLJ 567 ; Gopal Haidu, (1922) 46 
M 603 (FB) ; Kuppu Aiudali, (1925) 49 
M 71. 

Baha.vala. (1925) 6 L 183; Lachman 
Das Singh, (1926) 7 L 564. 

Mg Haman, 1 R 689 : 2 Bur LJ 235 : 
AIR (1924) Rang 172; Hga Tung 
Hlang, 26 Cr LJ 1U8. 
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Court has held the same view Tlie faihire Uxr at ■* 

an accused ner^nn fr^r r . jailuie by a Alagistrate to examine 

-.ght be a funabie g..ouad 

examine the accu^^ecT^fifr t^hr^nr been held that the omission to 

on to enter on his defenrf- ic osecution is closed and the accused called 

u enter on ms delence is an irregularity curable under S. 537. 

or irregularity curable under S ^^-^7 • section vitiates the trial or is a defect 
Supreme CoLn uSch ha J^^^ decisions of the 

or was likely to be preiudiced bv tl e • accused have been prejudiced 

the trial is not vitiated Tlie ; ^ improper examination of the accused, 
provisions of S 342 can not , of observing faithfully and fairly the 

in this behalf does not T T ^r omission 

type fall vw/lunrhecatLo^r^^^^ " '"f‘ ^ ‘^e errors of this 

tion in each case deomd^ ^ curable irregularities. Therefore the ques- 

prejudice has been nor ^ degree of the error and upon whether 

wasrid iiPB that itrno?""^^^ been occasioned.^** It 

questions and answers made in the Ctimmittni out a long string of 

cient'^omjliaTe^'vh d^Mt il not'suffi' 

heard the prosecution’s ethcLT.crvW “at !.e"haf t’:. say aLoutT^"" 

notoVdhrarS'Vc^LTto^ M 0--“ 'hat it is 

his examination under S 349*^ The of each individual witness in 

you anythin? to sav .Ke,' , . i ^ , ''PP'’"ant was put the question, 'Have 

State nf Wes^Benga^^ that it himt"^ suffi It was held in Bejoy Chand Patra v. 
that he has not he^n r n sufficient for the accused merely to show 

accused w^s tried .nH ^ "^^nuned as required by S. 342. Where the 
and the only evidenre murder ol his brother by strangulation 

under S 342 was nerf him was that of his wife, the e.xaminalion 

stances appearint. F. \u ""7 <^^Iain the circum- 

the disregard of fhe provilionT'of's "“342 ‘hTd circumstances 

the accused vitiating ffietrial% resulted in grave prejudice to 

and the praedee^V^ ^hat S. 342 contemplates an examination in Court, 
not a ™d ffir L 7.^ statements is to be deprecated. But that is 

is not to be set aside prejudice is established. A judgment 

Clear oreiudire m reason of inadequate compliance with S. 342. 

Clear prejudice must be shown. Possibility of prejudice is not enough. 

heard the^rbl^r^e tbe only question put to the accused was : “You have 

whati vonrd^^^^^ against you. Now say, 

wha t have you to say”?^^ “Th^ Court has, on more 


15. 

16. 

17 . 

18. 


19 . 


20 . 


487gT87 20 Cr LJ ,2 : 

Kfishnappa, AIR (1924) Nag 51. 

JnubbcT Mai, (1926) 26 ALJ ; 197; 

/7/a (/, (1925) 3 R 139 

T^ra^A 1951 SCR 729 : A 1951 

j- followed in 

AjmfrSinsh, I9o3 SCR 318. 

r T T 318 ; A 1953 SC 76 : 1955 
CrLJ 521; Waiappcn, A 1958 Mani- 
pur 17. 

1956 SCR 2C6 ; AIR 1956 SG 489 


21 . 

22 . 

23. 

24. 


(held suflicient examination) ; Darai^ 
swamy Goundan, A 1946 AI 179. 

1952 SGJI7;A 1952 SG 105 ; 1952 
Gr LJ 644. 

Bihari Singh Aludha Sin^h v. Slate of 
5rAar, A 1954 SC 692. 

Tilakdhori Sin^h v. The Stale of Bihar, 
A 1956 SC 288. 

iV/oja5 Kaka Chowdhury. ( ! 956) SCA 
754 : A 1956 SC 536 followed in 
Madanlal, A 1961 C 240. 
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than one occasion stated that compliance with the provisions of S. 342 is not 
a mere idle formality and we are in agreement with the comment made by 
the learned Judges of the High Court that in this case the examination of 
the circumstances appearing against them was neither full nor very satis- 
factory. We also agree with them that no serious prejudice was caused 
such as to vitiate the whole trial”. If prejudice is caused to the accused, 
retrial will be ordered.^® 

Where statement of accused was recorded at close and not beginning of 
defence evidence but no prejudice was shown for recording the examination 
improperly, held case need not be sent back for retrial. 

Accused has to show ‘prejudice’.^' Where no grievance was made in the 
trial court and the High Court about non-compliance with the requirements 
of S. 342 it cannot be raised for the first time in an appeal to the .bupieme 
Court under Art. 136 of the Constitution, the reason being that whether there 
was prejudice, is a question of fact.^^^ Where accused clnyged with murder 
confessed six days after arrest but was not questioned aboiU the confession 
in his examination under S. 342 and the trial lasted over . years, 
acquitted. Bose, J., observed :-“\Ve are not prepared to keep P^^ons who 
are on trial for their lives under indefinite suspense because tria Jud es omi 
to do their duty”.2» Where accused was asked whether his 

S. 342 before committing Court was correct, as it 

Sessions Judge, no prejudice was caused lor insufficient recording by Sessions 

JudgCi^® , 

8 At what Stage of the Trial is the accused to be examined.— 

the evidence for the prosecution is over and 

to enter on his defence.=» Before the Supreme C^rt decision^. n 

Choudhury,^^ and other to^’, before the decision 

‘Non-compliance ; that the provisions of the 

by the Supreme Court in iMasab Kaka ^ 

second part of the section is mandatory and vitiates the trial. 

Section 428 .— This section does not 

9 . Additional evidence as S 428 ( 3 ) contemplates evidence in 

apply to evidence taken under S. 428 as b. Tzo w; 

the absence of the accused person. Section llO.-This section 

10 . Applicability.— to procee *“S omission to examine the 

does not apply to an inquiry un conviction. 

person called upon tor securuy _r.L,p Code.®^ 

hut an irregularity covered by^.J 37 ofthe U^e. 


25. Chikkarange Gowda v. Mysore Slate, ^ 

26. SC 602 : .954 Cr IJ 

26a. M. B. Kanwar A 

following Masab Kokav. StaU of W. ^ 
A 1956 SC 536 and Arjun Stngn, 

1953 SC 76. 

SO 792. 


29. 

30, 

31 

32 


33 


WdsifTi Khcfi V. Stott of U. P., (1956) 
SCR 191 ; A 1956 SC 400 
n Madhaya Ahanoi v. Moktyar Sakxm, 
A 1957 Mys9 (2) ; 1957 Cr bj 206. 
(1956) SCA 754 ; A 1956 SC 536. 
yfarayan Keskav, (1928) 30 Bom LR 
651 - AIR (1928) B 200 following 4 P 
458 • Nathu Singh, A 1941 N 66 ; Ram 
Chandra, A 1937 P 245 ; 38 Cr LJ 657. 
Binode Behari Nath, (1923) 50 C 985 : 
39 CLJ 75, doubted by Mukerji j., in 
Narendra Chandra Rudra Pal v. Sabrati 
5A«i>fl,(1915)41 CLJ 479 (FB) (491). 
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°u this section apply to all sorts of proceedings in Magis- 

* 34 A by a Court of Sessions ov oihci- 

iDh^n ' 'A has no power to question the prisoner at a stage 

when no evidence has been recorded which he could be required to explain.^® A 

ofT 342^6 the meaning 


Not applicable to proceedings under Section 488 — This section is 
not applicable to a proceeding under S. 488.^^ 

^“ru^**’**’*'^^**.’* *" proceedings under the Calcutta Municipal 

p^l Act "8 ^PP'y ‘o a proceeding under the Calcutta Munici- 

Not obliptory in case of Court witnesses.-It is not obligatory to 

comply with the provisions of the section in the case of Court whnesses.»» 

'oug t le view in Mahadu s case^* follows the decision \n Prayas Gope*’‘ 

IS open to doubt whether the Court can dispense with a further examina- 
tion oj tlie accused in such cases. 

Section applicable to Warrant cases.— All the High Courts agree in 

holding that the section is applicable to warrant cases. 


O section apply to Summons cases?— The Calcutta,^* 

latna^S Bombay^ and Lahore High Courts^ agree in holding that 
us section IS applicable to summons cases and failure to examine an accused 
under b 342 in a summons case vitiates the trial. The Madras High Court 
by a full bench decision has held that the section is not applicable to sum- 
nions cases. ^ Rankin and Duval J.J., in Bechulal Kayastha*^ have reviewed the 
above full bench decision in PonuswamBs case^^and differing from it have held 
that the section IS applicable to summons cases and the omission to comply 
with the provisions of the section vitiates the trial. 

Summary trials.— The section applies to 'Sum- 
mary Inals of warrant-cases, but it is not necessary to record the questions 
put to the accused person or his pleader.*^ 
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Applicability to Presidency Magistrate. — A Presidency Magistrate is 
bound to question the accused generally on the case under the Second part of 
sub-sec, (1) but it is not obligatory to keep a record of the answers. 

Applicability to Accused exempted under S. 205 from personal 
attendance. — The Calcutta High Court in a recent full bench decision,^® 
where a Magistrate has permitted the accused to be represented by a pleader 
under S. 205 (1) or S. 540 by a majority held, tiiat ‘ut is clear that the Judi- 
cial Commissioner of Sind®°and the Rangoon, Bombay,^- Madras,^^ Madhya 
Pradesh,'’^ Orissa,^® Allahabad^® and Kerala®^ Pligh Courts are all in favour 
of the view that the Magistrate may exercise his discretion in the matter of 
personal examination of the accused when the accused has been permitted to 
be represented by a pleader and the Magistrate is not compelled to examine 
the accused personally under S. 342 of the Code ; only the Punjab High 
Court®® has taken the opposite view” and overruled the contrary view taken 
in®® whicli followed the view of Rankin, J., in case®® where 

Rankin, J., observed: — “The intention of the statute is that at a certain 
stage of the case the court should put aside all counsels, all pleaders, all wit- 
nesses, all representatives, and call upon an individual accused with the 
authority of the court’s voice to take advantage of the opportunity which 
then arises to state in his own way anything which he may be desirous of 
stating.” The minority view followed Rankin, J’s,, observation. It is sub- 
mitted, that the view taken by the minority Judges in Prova Debt's case^® 
is the correct view as the majority view would render the provisions of S. 342 
nugatory. 


11. Time of examination. — A Magistrate is bound to examine 
the accused under S. 342 after all the prosecution witnesses have been examin- 
ed and cross-examined. The duty ol the Magistrate under S. 342 arises 
when the witnesses for the prosecution have been examined, cross-examined 
and re-examined.®^ Section 342 does not lay down any particular moment of 
time but a period within which the examination can be held. A trial of a 
warrant case should be regarded as comprising not merely two stages, prose- 
cution, further cross-examination of prosecution witnesses and defence.®® The 
examination of prosecution witnesses under S. 540 is no part of the prosecu- 
tion case and the accused need not be examined again under S. 342 unless 

fresh facts are disclosed.®* 
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389 : 71 IG 792 : 24 Cr LJ 248 : AIR 
(1923) G 470. 
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The Gouri can examine the accused as often as it thinks necessary. There 
is a distinction between the accused being called upon to explain and his 
proving innocence on rebuttal ol the prirna facie case made out against him.®® 
\\ here the accused has been examined under S. 342 and a fresh charge has 
been added and no further evidence has been adduced, he need not be exa- 
mined again.®' If a fresh witness is called in and examined, the accused 
must again be questioned according to S. 342.®® 

After the witnesses for the prosecution have been examined and 
before he is called on for his defence.— Rankin, J., held “The word 
examined includes examination-in-chief, cross-examination and re-examina- 
tion. In my judgment the end of sub-sec. (1) of S. 342 indicates a perfectly 
definite stage, namely after the prosecution case is finished and before the 
defence case is begun”.®® The examination of an accused person before all 
the witnesses for the prosecution have been examined is illegal.'^® Schwabe, CJ., 
m delivering the full bench judgment of the Madras High Court held 
Under the section it must be after the prosecution witnesses have been 
examined and before the accused is called on for his defence. In my judg- 
ment ‘after the prosecution witnesses have been examined’ means when the 
prosecution has finished calling evidence. Generally speaking, in most cases, 
the examination will include the cross-examination and re-examination of the 
prosecution witnesses, if there is any”. The Lahore High Court has held 
that although it may often be desirable that the accused should be examined, 
after the further cross-examination of witnesses for the prosecution recalled 
after the chaige has been framed, omission is an irregular ity cured bv S. 537. 


12. Written statement filed by the accused cannot dispense with 
the examination of the accused under this section. — An accused in a 
warrant case may file a written statement under S. 256 (2) of the Code. 


The fact that the accused are asked to put in written statements is of no 
great moment for the purpose under S. 342. There is all the difference in 
the world between a written statement, presumably prepared, almost certainly 
revised, by the lawyers appearing for the defence, and a statement made by 
the accused himself so that the Magistrate can observe his demeanour and his 
manner while he makes it, and come to his conclusions as to the value of his 
evidence.’® It is the universal practice in the Courts of the province of Bengal 
to file written statements. Such a written statement does not take the place 
of evidence nor of such examination of the accused as is contemplated by the 
Code.’^ Bcachcroft, J., of the Calcutta High Court in a later case has con- 
demned the practice of putting in written statements.’® The Patna High 
Court held that the trial was not vitiated by a non-compliance with the pro- 
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visions of this section when written statement was filed by the accused after 
the prosecution witnesses had been examined, cross-examined and re-examined 
and after the defence witnesses had been cross-examined and discharged.’® A 
written statement filed by an accused person cannot take the place of his 
examination under this section.” The ^^adras High Court in In re jVainamalai 
Konan^^ and the Burma Chief Court in \ga Fo Aiya^^ and the Lahore High 
Court in Harnama^^ held the same view as in Balkesar,’’’^ but the Allahabad 
High Court in Ansuiya^^ has doubted whether a written defence can be 
put in at the trial of cases before the Court of Session and held whether such 
a written defence can or cannot legally be put in and accepted by the Court, 
it most certainly cannot be allowed to take the place of the examination 

under S. 342. 

There is no provision in the Code for filing written statements. It is only 
by courtesy that the courts receive such statements.®^ 4 he fact that an accus- 
ed puts in a Written Statement does not absolve the Magistrate of the duty 
imposed upon him by this section.®® It is no doubt true that S. 342 contemp- 
lates an examination in Court and the filing of written statements is to be 
deprecated. But that is not a ground for interference, unless prejudice is 
established.®* The practice of filing written statement to be used at a Sessions 
trial by a jury has been deprecated.®® 

13. Sub-section (1) “For the purpose of enabling the accused 
to explain any circumstances appearing in the evidence against him. 

—These words were new in ^the Code of 1882. Commentary under the 

heading ‘Legislative Changes’. 

This clause governs both the parts of Cl. (1). 

The sections dealing with statements by an accused person are Ss 1G4, 

209, 242, 244, 245, 255, 256 (2), 287, 289, 342, 364, 533. Under the Codes 

of 1861 and 1872 something in the nature ol cross-examination was per- 
missible but under the Code of 1882 it was held that the Court could not 
put questions in the nature of cross-examination to the accused while examin- 
ing the accused nor force him to make incriminating statements. A gapm 
thf evidence for the prosecution cannot be filled up 

the accused in his examination under this section.*^ Where a Magistral, 
before evidence taken for the Prosecution put questmns to the accused of ^the 

nature of a cross-exam. natmnj^^^^^^ explain \ny 

tions were put for t P P , j ■ ^ evidence within the meaning of 

circumstances appearing against mm m 
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this section.®® i^dge, C.J.,held “It requires no knowledge oflaw to undcr- 
stand this section, and to understand that it is not for the purpose of ascer- 
taining what witnesses tiie accused intends to call, or what evidence they 
will give, or what his defence is, that a Courtis justified or authorised in 
examining an accused under this section. A Court is only authorised under 
S. 342 to examine an accused lor the purpose of enabling the accused to 
explain any ciicumstanccs appearing in the evidence against liim.®^ The 
whole object ol the section is to afford the accused a fair and proper oppor- 
tunity ol explaining circumstances which appear against him. The question- 
ing must therefore be fair and in a form which an ignorant or illiterate 
person will be able to appreciate and understand. Even when an 
accused person is not illiterate, his mind is apt to be perturbed wlicn he is 
facing a charge of murder. He is not therefore in a fit position to under- 
stand the significance of a complex question.®® An accused is questioned 
under S, 342 to explain any circumstance appearing in the evidence against 
him. It is not necessary to ask him to explain any inference that a Court 
may be asked to draw from the evidence on record. No direction can be put 
regarding a matter where there is no evidence about it. Because of the 
presumption of innocence the version of the accused should be accepted 
unless the prosecution can prove it to be false. Circumstances appearing 
against the accused should not be considered unless opportunity is given to 
him to explain them in his examination under S. 342.®® Court should put to 
the accused all relevant questions but should not put to the accused persons 
detailed questions in the nature of cross-examination®*. When a certain 
circumstance appearing in the prosecution evidence is to be raised against 
an accused and certain inferences are intended to be drawn from it, that 
circumstance must be specifically put to the accused in order to elicit ex- 
planaiion if any from him.®® It would be fallacious to contetid that unless 
the circumstances make out a puma facie case against the accused he cannot 
be asked to explain the incriminating circumstances.®® He must be ques- 
tioned separately against each material circumstances which is intended to 
be used against him.®^ To put the question in a manner which makes the 
accused persons not understand the implications of the questions is also not 
a matter which was never intended by the Legislature when it framed S. 342 
of the Code.®® A Court should not try to force a prisoner to commit himself 
by making some incriminating admissions or statements and allow additional 
prosecution evidence to rebut the defence disclosed.®® Where the accused 
in his examination under S. 342 admitted that he was in charge of the 
godown but denied that the rectified spirit was found in that godown, and 
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that it was found outside the godown, held that the statement was not 
inculpatory and part exculpatory.^ 

Accused must in his own interests explain the circumstances 
appearing in evidence against him. — I he result ol the examination rnay 
certainly benefit the accused if a satisfactory explanation is ofiered by him, 
it may however be injurious to him if no explanation or a false oi unsatis- 
factory explanation is given. In case circumstantial cvidtnce/w. is botli law- 
ful and proper for the Court to consider the explanation ol the facts put 

forward by the defence.^ 

14. Examination of accused— Power of Special Bench — A Special 
Bench of ihe Calcutta High Court over-ruled the Defence objection that 
S. 342 was not applicable to a trial before a Special Bench coiisiituted undei 

Act XIV of 1908.“ 

15. Procedure.— The rules laid down in S. 364 are applicable to the 

examination of the accused under S. 342. The Magistrate shou d record 
in full the questions put to and the answers given by the accused and the 
whole must be made conformable to what the accused declares o e ’ 

he must certify that his examination of the accused contains a full account ot 

the statement made by the accused.'* 

In recording the examination of the accused, which 20 ^ 

separate occasions, the Magistrate made 
on the first page of the record of the f 

the examination taken on the ‘‘ay alone extended over two 

that taken on tlte second day was written entirely ' P o ■ 

that the defect was cured by the evidence of the Magistrate. 

A Magistrate is 

the examination, cross-examination and j , examine the 

.ion witnesses. It is not a ,'"L"tirn evidence in front of 

accused before he has the '^ok of t P 3 ,,„ 3 ed is 

him or after the close of the deicnc , elements of the evidence 

undefended the tribunal may point out interest to demand his 

adduced against him which seems }- ^ 

explanation but where an accuse . j examination of an accused 
tribunal ought not to enter upon a g V 

. -^a—nnc eiving explanation.— It is entirely 
16 Accused jointly trie Jke another statement from the co- 

in the discretion of the Magistrate i 

accused under S. 342.“ obligatory on tlie Court to put 

Where there are several accused.® Recording only a 

every piece of evidence against ev y i*. lo 

joint statement of all the accused is an^a^t^. 
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procfduSd^ k ‘he general law of 

accep^e?.^n7efkrLfeT*^r*!““ “^'’" Magistrate’s explanation must be 
of the provisions of S. 342. ^ atement in the petition about non-compliance 

and coS-eVsTou*und’'er ri6/.!!kkX“ S ’’1 gTIS m"*^? 

"otTnt'itleTro'"'^""^^' -uS'pirn ‘buT^ 

by S. sS 13 pcrson-that power is only given to him 

implicating^ his'^*rpn*^ ^ before the Committing Magistrate 

rxculpkie h mse f h w T1 , he endeavoured to 

the other prisoners. statement was not evidence against 

swortias a'whnpsi^'^ accused person actually under trial cannot be 

none of them ra r^ *^ oi ‘hree persons are being jointly tried, 

none ot them is a competent witness for or against the others.'^ 

to ounishiment*’**”r The accused shall not render himself liable 

Dunfshment^i rpV accused person does not render himself liable to 

the same rule a to answar questions put to him by a Magistrate and 

the same rule applies to his examination by a Police Patcl.^® 

resDect^of\ 'vhich confers upon an accused person immunity in 

tendered by him in support 
of a charge for pe^jur^^""^’ statement can be the subject-matter 

think^ from such refusal or answers as it 

thinks just.’-5’f^ S. 114, tU. (h). Evidence Act I of 1872. 

said is that^thl ^ *'®^tisal to answer or a false answer the utmost that can be 
said IS that the accused leaves the points against him unexplained.*® 

to thp^arrn<rH°*Dlr explanation has not been specifically put 

him Tn raq#> r^f ^^P^^oaiion, no adverse inference can be drawn against 
apDeliant as evidence where the circumstances point to the 

exnlanatinn r, « with reasonable definiteness, absence of 

rnmniptpc ^ ^20 ^^|^^**?**®** would itself be an additional link which 

nffh^ar M J****)^ draw such inference from the answers 

arrnspH 1" Statement made under S. 342. But to say that because the 

is a suggestions made by his counsel to the witnesses 

ec lon. Inference may be drawn against the accused on his 
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Bengal, 61 GWN 856 : A 1958 C 25. 



S. 242, Note 19] 


POWER TO EXAMINE THE ACCUSED 


1099 


refusal to answer but not against his co-accused.^^ An accused is to be 
given full liberty to explain the incriminating circumstances.^^ 

Sub-section (2).— If there are no circumstances appearing against the 
accused in the evidence then unquestionably the Judge shall not put to him 
any questions at all under S. 342.«a If it is sought to be used as an admis- 
sion the statement of accused must be read as a whole but where it consists 
of distinct and separate matter, there is no reason why an admission contained 
in the one matter should not be relied on without reference to the statement 


relating to other matters.^^^ 

It is open to the court to accept the statement of the accused so far as 
it relates to one fact, while reject another fact which is either proved to be 
false by the prosecution evidence or because of its inherent probability.- ‘ 

Statements of accused under this section if privilepd.-A full 
bench of the Madras High Court held that the statement of the accused 
under S. 342 although defamatory of one of the prosecution witness was 


absolutely privileged.^'* 

A false and defamatory statement in the examination of the accused 
if not absolutely privileged cannot be ^^^bject-matier Jus prosecu- 
tion.2“ The Bombay High Court by a full bench decision has held that 
a witness or accused cannot claim an absolute privilege in a statement under 

this section. 


19 Sub-section (3)— ‘May be taken into consideration ’—The 
answers given under S. 342 (3) may be taken into consideration at the tria 
and proper inferences may be drawn therefrom and even in a subsequen 
trial for ^any other offence they may be still used as evidence for or against 
them.” Provisions of Ss. 287 and 342 (3) do not niake the statement made 

by the accused before the Committing Magistrate ai^ also ° 

questions put by him in the Sessions Court, an affirmative evidence in the 

case but sLh statement must be taken into consideration 

tion evidence to see if any reasonable explanation consistent with the inno- 
cence of ^ accused has Ven made- It is not ^ 

Tudge to specifically repeat the statement under S. 287 when the accused 
Idmitted the statement.- If the accused voluntarily gives an ^^^ich 

does not strictly follow from the question put to him, the Court sees no 
reasorm ^ the answer and it is a mauer which can be taken into 

consideration for deciding his guilt.^« The words 

cate that the answer given in the one case mus g . . charged 

that the accused had committed the offence of which he stands charged. 


22. Tashimuddin Ahmed, 44 CW’N 396 (-) : 
41 Cr LJ 563. 

23. In re Kanuya, A I960 AP 490. 

23a. SuTabhaya; A 1943 M 408 : 44 Cr LJ 
541 ; R. K, Dalmia v. Delhi Administra- 
tion, A 1962 SC 1821. 

23b. Karnail Singh v. Stale of Punjab, 1954 
SCR 204 : A 1954 : 1954 Cr LJ 580 : 
Shiva Sharmangal, A 1953 Bhopal 21 ; 
Baguar, A 1948 A 239 ; 49 Cr LJ 264 ; 
Muzajfar Hussain, A 1944 L 97. 

23c. Jamunadas, A 1963 MP 10® 'vjicre 
Hanumant Govind v. State of M. 

SCR 1091 : A 1952 SC 343 dutin- 

• I j 

24. /nreK«Afl«a Reddy, (1912) 36 M 216 
(FB) overruled in 49 M 728 (FB) and 


not followed in Satis Chandra Chakravarli 
V. Ramdayal De, ( 1920) 48 C 388 (SB) : 
24 CWN 982. 

25. Mufli Palhaky (1927) 50 A 169 see 
Colonel Bholanath, (1928) 26 ALJ 1334. 

26 Baishanta v. Umrao Amir, {\92b) bO B 
162 (FB). Kori Singh, 40 C 433. 

27. Baldeo Kosi, (1921) 6 Pal LJ 241 : 2 
PLT 565 : 22 Cr LJ 433 : 61 IC 785. 

28. Papachan, A 1960 Ker 153; Holia 
Budhoo Gowara, A 1949 Or 163: 50 Cr 
LJ 465. 

29. Wasimkhan v. Slate of U. P., 1956 SCR 
191 : A 1956 SC 400 ; 1 956 Cr LJ 790. 

30. Banwarilal, A 1956 A 341 ; 1956 
Cr LJ 664. 

31. In re Mariah, A 1959 AP 313 (315). 
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[S. 342A 

be nLn^ clear that the answers given by the accused may 

or tria f ' T1 consideration in such inquiry 

or tnal. Conviction of the accused cannot be based merely on the 

a "encl 32 a'" 342 which cannot be regarded 

p -j ‘ - * 1 *’ answer given by the accused may not be taken 

oxnlan-lii"^" r^i consideration is only the 

*'■'>“""5 "01 .oy 

-“The ac^cutd’’'i‘,! n administered to the accused.’ 

ovi ‘whoi^Z lV , ‘‘‘ccused’ is meant a person 

he is nL in f contexb^ An accomplice 

and mav I e ""1 ‘i" ^ competent witness 

recenrame IH (4) as it stood before the 

raTanTtle^ h ’ P*"™" was entitled to be administered an 

VV lert n , "“'"P"'"’’,' ^ Case in which he was accused.” 

taken am tl 'c' pcosecution witnesses and their evidence is 

ion of sMo ^ ‘'If "”“le accused in the case there is no viola- 

tioii ol b. 342 as they were not then accused. 

21. What IS a sufficient examination under S 342 — “In mv ooi- 

l7cc appearing in the eviden^ce 

should must be pointed out to him in a sucLct form and lie 

a peupral n ip t' ^ k ^ wishes to do so. It may be that when 

renirin T to say anything is asked, he will 

further f he does SO it will be no use asking him any 

refuse In Tn h does noi appear that" he would 

nond hi‘;%tVm‘ 1 “ appears that he desires to res- 

hiin (h ^ siould be called to the salient points appearing against 

do so Tn^ opportunity is really afforded to him to explain them if he can 

' examination every precaution should be taken not to entrap 
evamin t' ^ answers and all questions in the nature of cross- 

rnnd rf s lou be avoided. In my opinion it is not impracticable to 

d?Hn / manner indicated above.=*» Newbould, J., 

did not concur in this view of the law enunciated by Mukerji, J. 

342A. Accused person to be competent witness. — Any 

person accused of an offence before a Criminal Court shall be 
a competent witness for the defence and may give evidence on 
oat 1 in disproof of the charges made against him or any person 
charged together wath him at the same trial : 

Provided that — 

[a] he shall not be called as a witness except on his o\vn 
request in writing ; or 


32. 

Moral Majhi, A 1958 C 616 : 1958 Cr 

36. 


LJ 1 390. 

32-a. 

Virendrajit, A 1953 SC 247. 

Sunil Chandra Roy, A 1954 G 305. 

37. 

33. 

34. 

Gobind Balvant Ughate, (\S\6) 18 Bom 
LR 266 : 17 Gr LJ 256 ; 34 IC 976. 

38. 

35. 

Mona Puna, (1892) 16 B 661 (668) 
followed in Jhoja (1896) 23 C 

493 (494) case under S 34o. 

39. 


Banu Singh, (1906) 33 G 1353:10 
GWN 962 (965) : 4 Gr LJ 145. 

Om Prakash v. Stale of £/. P., A 1957 
SC 458. 

Bhim Beta, 25 P 539 ; A 1947 P 284 ; 
Akhoy, 45 C 720. 

Per Mukherji J. in Alimuddin Nasket, 
(1924; 52 C 253 : 29 GWN 431 : 41 
CLJ 101 (125, 126). 
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{b) his failure to give evidence shall not be made the 
subject of any comment by any of the parties or 
the Court or give rise to any presumption against 
himself or any person charged together with him 
at the same trial. 

SYNOPSIS 

1. Legislative Changes. writing. 

2. Section 324-A Corresponds English 5. Magistrate need not tell the accused 

Law. of his right. 

3. ‘Accused shall be a competent witness 6. Proviso (b) — Failure to give evidence, 

for the defence.^ not subject to comment. 

4. Proviso (a) — He shall not be called as 7. Cross-examination with regards to 

a witness except on his own request in bad character of accused. 

1. Legislative changes. — This section was inserted by S. 61 of Act 
26 of 1955. This section corresponds to the English Evidence Act 1898 (61 
and 62 Viet C 36). 

2. Section 342-A Corresponds to English Law. — Where under Cri- 
minal Evidence Act, 1898, the wife or husband, as the case may be, of the per- 
son so charged, shall be a competent witness for the defence at every stage 
of the proceedings, whether the person so charged is charged solely or jointly 
with any other person. “The prisoner ought to be distinctly told by the 
Court of trial, that he has a right to give evidence on his own behalf. R. v. 
Warren^ 2 Ct App 194; but failure to inform him does not itself necessarily 
invalidate the trial, R. v. Saunders^ 68 LJQ,B 296 ; R. v. TaldhanXy 17 Cr App 
R 18, though, where the trial is unsatisfactory in other respects, such a failure 
may lead to the conviction being quashed ; R. v. Graham ; 17 Cr App R 40. 
The words ‘for the defence’ allow a prisoner to give evidence for a co-pri- 
soner who is indicted and tried ‘jointly’ with him ; R. v. Me Donnell or Me 
Donald, 2 Cr App R 322.”^° 

Before the insertion of this section it was held by the Supreme Court in 
Hate Singh v. State of M. “It has to be remembered that in this country 

an accused person is not allowed to enter the box and speak on oath in his 
own defence. They may operate for the protection of the accused in some 
cases but experience elsewhere has shown that it can also be a powerful and 
impressive weapon of defence in the hands of an innocent man. The state- 
ments of the accused recorded by the Committing Magistrate and the Sessions 
Judge are intended in India to take the place of what in England and 
America he would be free to state in his own wa^ in the witness box.’* 

3. ‘Accused shall be a competent witness for the defence.’ — 

Prior to the insertion of this section the accused could not appear as a witness 
in his own defence as S. 342 (4) was a bar. The position has undergone a 
change since the enactment of S. 342-A which provides that he will be a 
witness at his written request. 

4. Proviso (a) — He shall not be called as a witness except on 
his own request in writing. — The simple fact that the Code contains two 
sections namely 342 and 342-A is sufficient to indicate that if the accused 
chooses to examine himself as a witness on oath for the defence then what he 
says will be technically treated as evidence but if he does not so choose to 
examine himself it will not be technically evidence within the meaning of 
the word “evidence” in S. 3 of the Evidence Act.*^ 

40. Archbold, 33rd cd P 484-485. (3) of the Constitution held applicable 

41. A 1953 SC 468 (469-470) ; 1953 Cr to the case. 

1933. 43. Moral Majhi, A 1958 C 616 ; 1958 Cr 

42. Subtdar, A 1957 A 396 where Art 20 LJ 1390. 
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f '■ccorded under S. 342 is the most im- 

portant matter to be considered at tlie trial. The amendment of the Code 

by giving an option to the accused to give evidence on oath does not affect 

i'fl? considered in the same manner as would have 

been the case ifS. 342-.A. had not been enacted.^ 

I he Magistrate commits a grave error in examining an accused person 
wi lou iis request and against his protest as a Court witness to prove a 
tV. ^ ^ ^ prosecution should have established bv other evidence. In 

the accused quashed as there was no prejudice to 


•^49 A J^^Sistrate need not tell the accused of his right.— Under S. 

tne accused has an option to examine himself as a witness. But the 

sec ion now lere impress upon the Magistrate the duty of explaining to the 

accuse t at le has a right to examine himself if he chose and it is no use 
01 referring to English practices.^® 

* Failure to give evidence, not subject to com- 

proviso corresponds to S. 342 sub-sec. (2). As under this section 
e accused can depose as a defence witness and will be subject to cross- 
examination by the prosecution, it is not advisable for him to depose unless 
e or us awyer thinks that the accused should offer himself for examinations 
and would be able to demolish the prosecution case. 

Where in a case of murder, evidence of forgery to show motive was 

given and the accused was cross-examined upon answers he had made in 

^ ina missible statement, held that the cross-examination was improper.*’ 

Un the hearing at a trial of an objection to the admissibility in evidence of 

a statement by the prisoner on the ground that it was not a voluntary statement, 

the prisoner himself is entitled to give evidence, if the justice of the case 
makes it desirable.*® 

7, Cross-examination with regard to bad character of 

accused.--Where the appellant was convicted in June 1961 of the murder 
on the flight of October 28, 1960, of a young girl guide, the appellant 
gave evidence, and in explanation why he had first given a false he 
testihed in examination-in-chief that he had previously been in trouble “over 
something else. ’ In the absence of the jury counsel for the prosecution cross- 
examined the accused with reference to this statement without mentioning rape 
or any offence or charge before the Court, held, the questions put in cross- 
examination, were not prohibited.*®. As to cross-examination of defendant 
and admissibility of evidence on previous charges, see 10 Halbury’s Laws 
(3rd Edn) 449-453, paras 828, 829, 831. 


343. No influence to be used to induce disclosures. 

Except as provided in Sections 337 and 338, no influence, by 
means of any promise or threat or otherwise, shall be used to 
an accused person to induce him to disclose or withhold any 
matter within his knowledge. 


SYNOPSIS 


1. Conesponding sections in former 
Codes. 


44. Narichy In r$ \ A 1959 AP 313: 1959 
Gr LJ 689. 

45. John V. Shfrthelu Municipality, A 1959 
Ker 323 ; 1959 Cr LJ 1180. 

46. Hameshwar Tarkit v. Mahabir Prasad 
Seoaka, 60 CWN 1027 ; 1957 Gr LJ 


2. No influence to be used to induce dis- 
closure by accused. 


47. R. V. Tnnachey (1944), 2 All ER 
229. 

48. The' King v. CowcU, (1940) 2 KB 49. 

49. Janus v. Director of Public Prosecution, 
(1962) 1 AU ER 569. 
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S 344^ t'UWtK IKJ ryjo I r 

1. Corresponding sections in former Codes.--The section corres- 
ponds to S. 203 of the Code of 1861 and S. 344 of the Code of 1872, S. 149 
of Act IV of 1877 and is the same as that of the Code ol l«a^. 

2 No influence to be used to induce disclosure by accused.— 
Sie also Ss. 24, 28 and 29 of the Indian Evidence Act. 

A Magistrate acts without due discretion when, as a prosecutor, he holds 
out promises to prisoners as an inducement to them to confess. 

It is not necessary for a Magistrate to caution a prisoner before receiving 

his or her statement.®^ , 

The accused person referred to in S. 343 is the same accused person 

obtLed.-‘-This section does not declare what would be 
the conseque.;ce; if an accused person did make a 

will be ltu;‘in"ibk.- No'^Cou^t h^sTuHsdiedon ‘o -rnpel one 

w^rs j-r:s=r^eirn^hin— • 

section against it.®® 

344 Power to postpone or adjourn proceedings— ( 1 ) 

In every inquiry or trial, the proceedings shall be held as ex- 
SfwitnessL has once begun, the same shal be continued ro 

dav to day until all the witnesses in attendance have been 
exLined, Lless the Court finds the adjournment of the same 
beyond the following day to be necessary for reasons to 

recorded. , 

(lAJ If from the absence of a witness, or any other ^easo - 

ablicaL, it becomes necessary or advisable to postpon^A^^^ 

commencement of, or adjourn, any inqiii y h ^.gj^jons 

mav if it thinks fit, by order in writing, stating the reasons 

therefor from time to time, postpone or adjourn the same on- 

sSch terms as it thinks fit, for such time as it 

able, and may by a warrant remand the accused if in custody . 

Remand —Provided that no Magistrate shall remand an 
.ccusTpe"! .o custody under this sect.on for a term exceed- 

ing fifteen days at a time i 

Provided further that when witnesses are in attendance, no 
adiournment or postponement shall be granted without examin- 
ing them, excepffor special reasons to be recorded m writing. 

^ (2) Every order made under this section by a Court other 
thai a Hirh Court shall be in writing signed by the presiding 
Judge or Magistrate. 


50. Ramdhun Singh, (1864) 1 WR (Gr) 24. 

51. Anon, (1869) 5 MHCR App XI. 

52. hfnhndto {\926) 27 Cr LJ 807 : 9 d IC 

471 

53. GoPtnd Balvant S?®'" 

LR 266: 17 Cr .LJ 256 : 34 IC 976. 


54 Venkachala Naiaken v. The Panchayet 

Board, Ethapur, A 1953 M 388 : 1953 
Cr LJ 656. 

55 Ffljtir Mohammad, A 1930 L 953 ; 32 Cr 
LJ 344. 
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.vi<k sufficient 
may have committed an ^ that the accused 

the? evidence be „bt" inS W f “ “SP'?" “>« 

cause for a remand. ^ ^ remand, this is a reasonable 


]. 

2 . 

3. 

4. 

5. 

6 . 


7. 

8 . 

9. 

10 . 


Corr«ponding sections in 
Codes. 

Legislative Changes (1955). 

State Amendments. 

Joint Committee. 
Lnect of Amendment. 

Scope. 

«e‘dings P''°- 

Revlsiona, ^PP'''^*" “ 

V applies to enquiries under Chapter 

Subsection (1). 

^'7 “f Pl-ooeedings pending disposal 
o\ Civil litigation. 

Can the High Court be moved direct. 
Sub-section (1-A). 

—or any other reasonable cause to post 


SYNOPSIS 

former 


11. 

12 . 


13. 


14. 

15. 

16. 


pone or adjourn. 

Trial of cross-cases. 

—adjournment for production of 
material documents. 

—Improper refusal to adjourn, 
nsufficient cause for postponement. 

On such terms as it thinks fit.’ 

~ order for costs. 

not applicable to appeals. 

— Adjournment Costs. 

Remand. 

— meaning of. 

— when to be ordered. 

Distinction between Detention 

under S. 167 and Remand under 
S. 344. 

Proviso 1. 

Proviso 2. 

Explanation. 


] p i^-xpianation. 

ponds to Ss. 224^ 253*269 Tnd^^sT? nf section corres- 

graph I and explanation • S 208 

Code of 1872 ;S 66 of Act X f i land Ss. 219 and 264 of the 

i. .h= .. .ha“rl «4 of”, hi ''' 

KC. (') h.! b„n.ddrf, ,ub- 

S. 62 of Act 26 of 1955 ^ ^ further proviso has been added by 

3. State Amendments 

omitted by Madras Act 34 of^^/ 955 ^ 'vords by a Court other than a High Court” have been 

of the abscncc'Sr'a^ wim^*oth^r° po.stponement shall be granted 

of the pleader of the accused unle«;s r ^han a witness summoned by the Court, or 
cumstanccs beyond the control onhe acemed absence is due to cir- 

ment or postponement is necessary for ih^ tnri and that adjourn- 

by section 38(l)of the EastTunTab^ of justice»^^^ been added 

frequent ^^XT'one^cm of cTriminarT*^^ present, owing to the 

today consiHenKU « rninai Trials which are often not held from day 
cerned! The Gommitr^^” iture has to be incurred by all the parties con- 
necessarv exnen<:e h consider that there is scope for reducing such un- 

Thc Committee tf ^ up the trials and avoiding postponements. 

.“bJS'.?' p«p— .'“K iZT'S. T„,o,l S 

Ame?dmem'Ac°26'iri“5“n?'Zlbl'^f'"'"‘'"" (') bP 'b' 

UD triak nc r^Kc j 1 . ^ avoid frequent postponement and to speed 

SL TsIn conson Committee in their Report. This provi- 

consonance with the object of the Amendment of the Code in 1955. 

most inevn^??- . Postpone or adjourn proceedings. — It is 

P n or a Sessions trial to be adjourned. The intention of the 
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Code is that a trial before a Court of Session should proceed and be dealt 
with continuallv from its inception to its finish. Occasions may arise when 
it is necessary' to grant adjournments, but such adjournments should be 
granted only on the strongest possible ground and for the shortest possible 
period.^® The provisions of S. 344 must be strictly observed and a Magis- 
trate is not entitled, on the ground of convenience, to inlringc those pro- 
visions." The High Court has an inherent power of staying proceedings 
and even apart from S. 561-A it can stay proceedings under Art. 227 oi 
the Constitution.^® A Magistrate trying a case has inherent JnnsdinOon 
to adjourn inquiry or trial in a pending case.® S. 344 is applicable to 
cases even before the issue of process under S. 204 and the * 

entitled under S. 344 to postpone any inquiry or trial and to postpone the 

issue of process. 

The words “on such terms as it thinks fit” do include the power to 
give costs, although such orders are rarely made. 

It was held in Surinasi case that it was competent to the Magistrate 
under S. 344 to grant an adjournment conditional on the payment of costs 
by informant, although he was not a complainant under b. iUU. 

Section if applicable to Appellate or Revisional Court.— The pro- 

visions of S. 344 do not apply either to an Appellate Court 
Court.®® In case of adjournment of appeal, an order imposing 

not illegal.®^ . 

Section if applicable to enquiries under Chapter VIII.— T ns sec- 
tion applies to proceedings under Chapter VIII principally because of 

S. 117{2).«* ... .. 

7 Sub-section (1)— “The proceedings shall be held as expedi- 

. nrovisions of the new sub-sec. (1) only give 

he may be punished if not, he may be acquitted as early as can be.^ 

8 Stav of proceedings pending disposal of Civil litigation.— 

b/ „.vrf ■«, ,h. d.i. 

o. j.. (woob-oif, j . rri;? .SSbiTo 2.3e srTi 

,i.bl. cn b. ..d “wh. I. i. »o wdl-k..»n 

rSd"Si.r“ p,a..bdtag, Wd » jte ^ 


56. Badri Prasad, ( 1912 ) 35 A 63 (64) 

10 ALJ 473 : 13 Cr LJ 861 : 17 IG 

797. 

57. Wadhwa Singh, (1921) 22 Gr LJ 669 : 

63 IG 461 (L). ^ „ 

58. Dhaneswar KulUa, A 1952 Ass 78 Set 
Ram Saran Singh, v. Ntkhad Narain, A 
1925 P 619 : 26 Gr LJ 1179. 

59. Framji Rmlamji Wadia, Bom LR 
962 • 29 Gr LT 1053 ; Ram Golam v. 
final cLidta. A 1929 C 281; 31 Cr LJ 

262 

60. Ram Saran Singh v. Nikhad Naram, A 
1925 P 619. 

61. Sunnasi Rudumbau ^ \ 

Kone, (1917) 40 M 1130 : 33 MLJ 


366 : (1917) MWN 566: 18 Gr LJ 
612 

62 Lakhpat Ram Sarma, A 1953 A 76 ; 
1953 Cr LJ 329. 

63. Stats V. Sm.Rumpa, A 1960 A 636. 

64. Basudeo Ojha, (1958) Cr LJ 988 ; A 
1958 A 578. 

65. Ponumart Janikama v. Chundura Appanna, 
A 1957 AP 771 ; Md. Ebrahim, A 
1942 G 219 ; Ranbir Singh, A 1961 
EP 524. 

65a. per Sir Shadilal CJ, in Linton, (1927) 28 
PLR 103 : 28 Cr LJ 326 : 10 IG 710; 
Faiz Md.v. Abbas Jaffarali, A 1935 S 
187 ; Channo Prasad Singh v. Sakhichand 
Sahu, A 1942 P 13 : 42 Cr LJ 804. 
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to influencing 

illustrated by this case of r ^ ^ that _ there is this mischief, 

imperfect appreciation of the f-irrc being instituted with an 

U.e .note sealc^hingln^ [gal.lTf f ^ 

follows'^ '“The Rustomji 

in itself a suffidem eround fn^s, f ^ or appeal is not 

hand, .f the oOhe rri ^’"1’® P^°"eedings.«<i On the other 

to prejudice the trial of the iti a private prosecution is 

stayed till the decision of the civirsuit The ‘'[eT"''* can be 

whether the accused is likelv tn K •/•••The test in every case would be 

L"?" -Vi t! s^eXf ‘"f T '30^Br tef f965) 

Schor:i'jd’S 5: 

doc triL o av dovv^ crtnnnal proceedings”.»c u would be a dangerous 

tdal or InouL stZl '° “'c cflTect that a criminal 

has been instituted hei ^^^‘^^ssity be stayed simply because a civil suit 
materially in issue in in which some or all the matters 

the civil litig-atinn wa fi crunmal case would have to be determined, until 
civil ruitTrnrnr clec,ded.«^ Where after the institution of a 

security and seMm defendant was called upon to furnish 

was alleeed to be-fr i the plaintiff’s claim, a letter which 

proceedings under "nc respect of which criminal 

the plaintiffs hfU th t . Penal Code were taken by one of 

suit the criminal nrr. * Is genuineness a principal issue in the 

civil suit.®® ^ ought to be stayed pending the decision in the 

Act where ^th^^nefV^^^' ^!4 under S. 82 of the Registration 

appeal the snerlal denied execution of a mortgage bond but on 

Se'^ocrem^S^ bond was a 

SlaTn^lhaTthe^^''" whereupon the pe^doner' bToughra suh for 

on the \TaJistrat ^ ^o^gery, held that it was incumbent 

Unde^^^^^^^ of the civil suit.®* 

A/u/i/: "0 anrl ' e S. 195 it was held in Asrabuddin Sarder v, Kalidyai 

that the nln Code, in. “It appears to us 

higher Pnnrr Procedure is to await the litigation and then to move the 

higher Courts to take action, if necessary, in the ends of public justice”. It 


65b. 7 . M Lucas v. Official Assignee of 
Bengal, (1914) 24 CWN 418 (424 4251 
65c. (1928) 30 Bom LR 962 (1Q66). 

t^<X. ^ re Devji valud Bhavani, (1883) 18 

H Bol; LR " ('9'^) 
{j^ J^^rinarain Maharaj, (1882) 16 B 

2s% y% 


66. 


67. Brojobashi Panda, (1908) 13 CVVN 398, 
see also AaM C^MM54i/i^, (1904) 

31 C 858 : 9 CVVN cclxii. 

€8. Shashi Bhusan Seal, ( 1 9 1 0) 38 C 1 06; sec 
also Copeshwaf Pall Choudhary, (1906) 10 
CVVN ccxi. 

69. Gobordhone Pramanik v. Iswar Chandra 
Pramanik, (1900) 5 CVVN 44 see also 
Ram Chandra Singh, (1906) 5 CLJ 233 
where no body showed cause. 

70. 19 CWN 125. 
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i. ^ 

Court exercising civil ^ the lull bench decision ot liar 

which view however Ku,nar .Si-,,/, « iield that 

Pmad Das. The nnwers of interference could order a stay and 

the High Court by S P h'finhaivalaP^ where the view in Mathura ‘ 

the same view of a^Ci^il'^ Cour’t would not be evidence in the 

which held that the decision o a i be rightlv rejected as inad- 

criminal case and would ‘tendered tiled later the Criminal 

missible, was distinguished, ^ven ground that some of the ques- 

proceedings can not be solely, on^Uie^g^^^^._^^ more appro- 

tions which arise for e Court if it thinks just may order 

"f w » •'» ci”' S“« 

c,„, „»w .,.w. -pr 

J., sitting singly held where the su^jec j ; ; ^vere the same, the crimi- 
•Iks identical and the rna.n of the civil suit if 

nal proceedings should be stayed, p h contrary view ; see per 

“'“'■J- 

-No doubt in a case "ubun in die ' criminal Con^ is 

are not identically the \he mdgmeiit of the civil Court will not 

really the prosecution of the Crown, the juagm 

be admissible in evidence”. invariable rule 

The Madras High Court ^ ’h on'the Civil and Criminal side, 

that when the same issue is Criminal Court, although in the latest 

the Civil shall take precedence of th ^ ^ub-Divisional Magistrate can 
decision*'' it has held to ton-er to stay proceedings m 

only adjourn a case from time to tim /-J . .-^5 between the Civil 

his own Court. The Supreme Court has 

and Criminal proceedings we are o difference of opinion m the 

should be given precedence. Phe be laid down 

High Courts of India on ^“'"^bdity of conflicting decisions in the Civil 
but we do not consider ^ ‘ Jideration. The Law enwsages such 

and Criminal Courts is a relevan making the decision of one Court bind- 
an eventuality when it refrain fro® ma ^ eh as 

ing on other, or even rHevant ex P consideration here is the hkeli- 
sentence or damages. The on y weighs with us is that 

hood of embarrasment. d it is undesirable that a Criminal 

a Civil suit often drags on for yea rs and 7^— 


71. 

72. 

73. 

74. 

75. 


76. 


77. 


34 C 848. 

40 G 477 FB. 

0925) 48 A 60: 23 ALJ 956 : 26 Cr 
LJ 1485 : 89 IC 1053. trunwar 

Mathura ^4^^ (1905) 

(1905) 2 ALJ 747 (748) . K f 

AWN 254. . B 512 : 

Dharamdas Hahmairai, - yadilal 

1956 Cr LJ 882; 

V. Ambulal Bhikabat, A 1942 B 3 , 

>nf/o“-0922) 38 PLR 192 : 4 LLJ ; 


78 

79, 


80. 


r^?5?U"Jl9f2\ “1^.75 

Bisku Di, 12 Cr LJ 50 and Para, Ram 
12 Cr LJ 615. 

CkfralPRamU^ 'v. /^alukyh Romiah. 
(1926) 50 M 839 
Khobhari Rai s. Btmgwa, fim 0927 
41 1C 147 (P). KeshoxmalfK 1953 K<y 
198; 1953 CrLJ 1658. 

Muruean v. Ram Naidu,J^l92l) 53 
MLJ*455 ; (1927) MWN 694. 
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^ucio^sl^uid .n, 

stayed pending the issue in a Chvil suit. But? indfe should be 

of the case, the Court thinks that the inipro t r-^ P^t^ttliar circumstances 
by staying the proceedings h should hl n'^ will be served best 

ceedings can be allowed o^nN 1 snell n P^°- 

Ae issues in a criminal casl are liLlv to he^' grounds.*^ Where 

Court which is ripe for hearintr and fhl ^ tn the issues in a Civil 

tion, it is better that the Criminal nmr ^ ^ conflict of jurisdic- 

the mere fact that it ,s a a case 

the Criminal proceedings should nm he St decide that 

exercising the"^ discretio? is tol °Uetl r^h importance in 

filed before or after the Civil Suit.*® " ^ criminal complaint has been 

the Magistrate? the first in^L^.'s®** direct ?— No, unless you move 

cause to postp^e or idjturt'^A “***®*' •’^asonable 

be brought promptly before a Mat^istr^fr^^*^!?^ arrested under a warrant should 
detain him in custody or to rema j authority to further 

n,ade manifest to him! ehher in^h! .h.^^ some reason 
him, or in some other form whirh ^ sworn testimony given before 

is sufficient to justify C Tn "P- the record%nd which 

course of a trial, the fudge of th,- r ^ the prisoner to prison.®^ “If, in the 
secution has not laid a basis fnr t] uf Session is of opinion that the pro- 
the Magistrate in the absence the depositions taken before 

under S. 264 (of the Code of 1872, adjourn the trial 

summon such witnesses as hp m 1 under S. 351 (of that Code), 

Court to grant an ad our?? I' i^he duty of the 

himself.®^ or to examine siirb 't ^ the accused to properly defend 

duce on his behalf.^o The term ^ the accused might wish to pro- 

such definition is possible It all cause” is not defined nor any 

case.®^ possible. It all depends upon the circumstances of each 

Illness of the counsel fnr j • 

ment,»‘a but where in a Sessions Case h ground for adjourn- 

of absence of a coun?Tfo??r Tt? '^e ground 

ment is not made out Ifth ^ccuscd, sufficient cause for adjourn- 

him, it is the duty of ihe Mams 

argue the matter before him.^ic counsel to appear and 


81. 

82. 


83. 

84. 

85. 
86 . 
87. 


^^Sharif V. SlaU of Madras, A 1954 

\Vu'% 7 o’ 1955 An 

i\q ^^2; /?a;,^afwya Kalu, A 1953 M 

foc-7 V. Venkatappa, A 

1957 Mys 70 ; 1957 Gr LJ 987.'^^ 
Chtkargrasiah v. Venkatappa, A 
Mys 70; 1957 Cr LJ 987.^^ 

Snkisen Beriwala, A 1935 G 182 
Gr LJ 187. 

ltr(T92VM 2°35"“’ O 640 ; 

Abdul Kadif Khan, (1873) 20 WR (Gr) 


1957 


37 


23 : 1 1 Bcng LR App 8(18) followed 
in Manikam, 6 M 63. 

Sagambur, (1832) 12 CLR 120. 

Haidar, 12 GVVN CXIII ; EsUves, 4 
Bur LT 213: 12 Gr LJ 474: 12 
IG 82. 

K«so Singh, (1903) 7 CVVN 714. 

P enunarti Janikumma v. Chandra Appanna, 
A 1957 AP 771. 

9 1 a. Bhagat Indar, A 1952 Punj 53. 

91b. SalagRam, A 1937 A 171 : 38 Cr LJ 
416 (2) Sec Contra Bhagat Indar, A 1952 
Punj 53. 

9Ic. Jahangiri Ul, A 1935 L 230 ; 35 Cr 
LJ 1180. 


88 . 

89. 


90. 

91. 
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x^5-*i rro«;s-cases.— Where there is a case and a cross-case the 

Court is not in any way bound to adjourn the roumer- 

waiting for the results of the steps tak y P ^ decided accord- 

case.- As regards tria s °f ^ countt cases arisi.tg 

1 “,;r:r=So::hLK;,“ .^.e , 

KS'iEf/i- .^4— 

.h.. . 1 ,. or ,h. wo. 

arbitrary and the final order should be set aside. 

* c \ *^ o#i«niirn Where at a Sessions trial, the defence 

Improper refusal to adjourn. V ^ nrosecuiion witness, 

counsel applied, after the examination-in-c witnesses till the next day, 

for postponement of the cross-examina lo ask for an adjournment 

on the ground of his unpreparedness, reasonable one which 

of the trial itself. HfW, that the applicati allowed Though the 

the Judge under the circumstances, Court may, in a 

accused is not entitled to such postponement as of right, the Uour y. 

proper case, grant the indulgence. ^ 

11. Insufficient cause .f"*;. P"®*P""®“®Tsorwhfch 

Magistrate is not at liberty arbitral reasonable cause 

sufficient to adjourn ^rtinn the order of the Magistrate adjourn* 

*“ ... CM-Wh™ da no. pr^o. .«o. 

the witness failed to attend though served, adjournment w 

been rightly refused. 

• A Magistrate has jurisdiction to postpone 

Postponement sine die. A g t Adjournment sine die and not 

sine die a proceeding drawn up under b. l^D. J 

to any certain date is not contemplated by the section. 

12. enough to entitle a Magistrate to 

terms as it thinks fit’’ m S. 344 are of another.^ 

grant an adjournment on one party payi g 

The Amending Act XVIII of 19p “Sjf l^.^atr's'^rCsTbearing 

from S. 526 (8) these cases'"" under the Co j ; Mathura and 

on costs cannot be considered as good law. Hut the view 

MLJ 84:24 Cr LJ 84: AIR (1923) 

^urudasv. Weatheral, (1900) 13 OWN 

f^malali, 45 CWN 819 ; Md. Ebrahim, 
45 CVVN 768 ; Dharneswar Kalita, 

%lh!befT (^902) AWN 59 ; 
Fam, 8 PWR 1911 (Cr) 12 Gr LJ 
974 • 10 IG 851 1 Sunnasx Kudumban v. 
Siva Subramania K one, 40 M 1130:33 
ml) 366 : (1917) MWN 566 : 18 

CrLJ 612. 


9ld. Ram Singh, A 1935 P 214 ; 34 Cr LJ 

92. V. Manindra Nath Bose, 
A 1925 G 1260; 42 Crh}^. ^ 

93. Judhisthir Cope v. Sheikh Samir, H 
GWN 700 ; 24 Cr L} 940. 

94. Biswambhar Roy v. Aminuddi,2b G w in 
602 : 33 CLJ 507 : 22 Cr LJ iia * 

95. (1913) 41 ^ 299 ; /« « 
Putaswamy, (1902) 4 Bom LR 939. 

96. Mathoora Nath Chackrabutty, M WK 
(Gr) 55 : 9 Bcng LR 3^^ (364). 

97. In re Dervish Hussain, 46 M 253 . 


98. 

99. 

1 . 



1110 


CODE OF CRIMINAL PROCEDURE, 1898 [S. 344, NoTE 13 

Other cases'^^ that the Magistrate may allow costs of adjournment to the 
o er side, or the view in v. The Corporation of Calcutta, and other 

cases that a Magistrate may m his discretion allow costs of an adjournment 

io the accused or the view in Abdul Rahman,^ that costs may be awarded only 

where the circumstances are exceptional, seems to be good law. 

‘As it thinks fit.’— The words ‘as it thinks fit’ empowers criminal 
courts to allow the costs of an adjournment.'* 

In a of prosecution by the Police the complainant cannot be saddled 
wuhtthe costs incurred by the accused, at the time of granting an adjourn- 


Accused absent— order for costs cannot be made.— On the failure 
ot the accused to appear on tlie day fixed for the hearing of the complaint 

against iim t e criminal courts have no authority to order him to pay costs 
ot adjournment to the complainant.® 

Adjournment of Appeal-Costs cannot be awarded.— S. 344 is not 

applicable to appeals. Costs cannot therefore be awarded on the adjourn- 
ment of an appeal.’ 

For time. See the case of Gurudas v. Weatheral^ where in a pro- 
ceeding under S. 145 postponement sine die was granted. The Magistrate 

has a discretion to adjourn for such time as he thinks proper. 

(t Remand of the Accused. — Sub-section (I) uses the language 

may by a warrant remand the accused if in custody’* and the proviso enacts 

that such remand cannot exceed fifteen days at a time and Xht Explanation 

appended to S. 344 states what is deemed to be a “reasonable cause** for 
remand. 


Old and new Codes.— It was held under the Codes of 1861® and 1872*® 
t at a agistrate is not at liberty to detain an accused person in custody, 
except upon a proper remand made after taking sufficient evidence given 

on oath or solemn affirmation; but under the Code of 1898 which has not 

been anriended so far as this section is concerned there is no necessity of tak- 
ing evidence before remand. 


Remand meaning of. — To remand is to recommit to custody.** 

V between Detention under S. 167 and Remand under 

^ ^ power of remand under S. 167 is given to detain prisoners in 
custody while the Police make the investigation, and in a proper case to 
commence the inquiry but the custody mentioned in S. 344 is quite different 
and is intended for undertrial prisoners.*^ A provision similar to S. 167 (4) 
does not find a place in S. 344. There is therefore no warrant for the argu- 


la. 


2 . 

3. 

4. 

5. 


6. 


28 A 207 : (1905) AWN 256 
ALJ 831 ; Raghunandan Prasad 
Singh, 19 Cr LJ 6 : 42 

9 CWN 18 ; Gulzarilal v. Ganga 1 
9 A LJ 170. 

42 B 254: 20 Bom LR 124; 19 
LJ 326. 

Shuldham, PR No 20 of 1904. 
Luxman Nath, 24 Bom LR 380 : 
CrLJ 338 : 66 IC 994: AIR(1 
B 239 (1). * 

Budhara, {\^22) 20 ALJ 280: 23 
LJ 243 : 66 IG 179: AIR 


A 184(1). 

7. SuTajBhan,20 PR 1919 Cr : 2 LLJ 
79:21 CrLJ 201 : 54 IC 985. 

8. 13 CWN 601. 

9. Mahesh, 4 Bcng LR App 1 ; *cc 
Suryaka, (1868) 5 Bom HCR Cr Ca 
31. 

10. ^uhuruddin Hussein, (1876) 25 WR 
Cr 8. 

11. 2 VV*ctr 408 see also Afahesh Chandra 
Banerjee, 4 Beng LR App 1. 

12. Nagendra Nath Chakravaity, 38 CLJ 388 
(393). 
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ment that when the Magistrate other than the District Magistrate or Sub- 
divisional Magistrate remands an accused person in custody by a 
warrant issued under S. 344 the provisions of S. 167 (4) should be complied 
with43 It is not necessary that a person arrested by the police without 
warrant must be released from custody on the expiry of 15 days mentioned 

in S. 167 (2). A Magistrate having jurisdiction to take cognizance may 
avail of the provisions of S. 344 without taking coguizance^'* There is no 
great significance in the case of the words ‘detained m custody as contrasted 

with the words ‘remand to custody.’ 


Remand When to be ordered.— A remand to custody should not 
ordinarily be ordered under this section without first recording some 
evidence, where such is already available to show that a pod ground exis^ts 
for believing the accused person to have committed a non-bailable offence. 

Adjournment Costs.— In the absence of an accused on a day positd 
for trial an adjournment is inevitable and while proceedings 
against him for the forfeiture of his bail bond, it is not proper to order him 

to pay adjournment costs.^** 

The Court has the power for a reasonable cause to put the accused on 
terms and order him to pay costs provided he is present ‘ 

accused is absent, the Magistrate has no power ^ ‘ ^ 

Magistrate can order costs of the opposite party T ° 

Code makes express provisions for payment of costs f " «;;^Xe 

S 148 and the Code provides in S. 544 for payment of his reasonable 
expenses of the complainLt or a witness by the State, the Stale Goveriimen 
sK make rules Ld in absence of such rules the Court is competent 

to direct that the costs be paid by the State. 

‘Mav bv a warrant remand the accused if in custody.’— “Tins 
sectio^relates to proceeding in inquiries or trials, ^ 

of obtainmg 20 ® Accused can be remanded to custody from 

dmem®le°unrrr?^^^^^^^^^^ befor^ submission of charge-sheet to enab^ 

prosecution to obtain "^^ 0 ^ 0 " remanA^the Mag'^rLe 

h:f to%er ^ the accused to whatever custody he thinks 

fit" 

The words ‘ 1 / in are important and it follows that powers of 


13. In re , Kunjan JIadar, A 1955 TG 74 , 

1955 Gr LT 740. _ , , 

14. Dukhi, A 1955 ; A 521 ; 1955 C*-LJ 

1305 Supdt. & Remembrancer of Ugal 
Affairs v. Bidhindra Kumar Roy^ A ia4y 
G143;50GrLJ261. r- i t 

15. Ahmed Aliy 11 NLR 162: 16 Gr LJ 

705: 30 10 993. . ^ , 

16. Laxminarainy A 1952 N 1 ; i 

109;Afo/iini Mohan Das, A 

194 : 49 Gr LJ 304 following Ichaby. 

Khirode Kumar Chose, 48 G ^ 

50 Gr LJ 491 ; Budha, A 1922 All 


17. 

18. 


19. 

20 . 
21 . 


22 . 


184(1). 

Monoranjan Roy v. Gadadhar Mandat, 
65 GWN 905 ; A 1962 G 98. 

Jadumani Mungaraj v. Sarat Chandra 
Das, A 1956 Or 209 ; 1956 Gr LJ 
1419. 

Krishnaji, 23 B 32. 

Rama, 4 Bom LR 878. 

Supdt. & Remembrancer of Legal Affairs 
Bidhindra Kumar Roy, 52 GWN 


V. 


865 : 50 Gr LJ 261. 
Venkalaraman, A 1948 
Gr LJ 41. 


M 100 : 49 



1112 


CODE OF CRIAUNAL PROCEDURE, 1898 [S. 344, NoTE 14 

remand under S. 344 can only be exercised when the accused is in custody 
and that implies the presence of the accused. ^3 

1 . , ■ ^ on receiving or resuming charge of bis office, 

should inquire what accused persons arc in detention under the orders of 
his Court, with a view to their being brought before him within the period 
allowed by law The word 'remand’ in the section means remand to 
custody in a Magisterial lock-up or jail during a postponement or adjourn- 
ment or trial. The reasons to be stated as per S. 344 (1) are the reasons for 
the adjournment of the case and not the reasons for the remand. 25 Mere 
direction that the case may come upon the next day fixed is not proper 
compliance oi this section and if there is no legal order remanding the accus- 
ed to police custody, the detention would be questionable. 2® 

First Proviso. — The order of a Magistrate sanctioning the deten- 
tion by the police of an accused person for an indefinite period is illegal. At 

the expiration ol twenty-four hours from the time of arrest, the accused wmj/ 

be brought before a Magistrate, who can then remand for a period not ex- 
ceeding fifteen days. 22 Under this section there is no limit for the total 
period of a series of orders of remand provided thatno singleorder shall be fora 
period exceeding 15 days. The mere fact that the investigation may continue 
for a long time is no ground for releasing the accused on bail. 2 ® Under 
o. 167, a Magistrate on the mere perusal of the entries detains the accused 
in custody for a term not exceeding 15 days on the whole, and thereafter 
under S. 344 if it appears likely that further evidence may be obtained on 

should then under S. 497 (2) order release of the accused on 
bail if incriminating evidence is not forthcoming. 2 ® 

15. Second Proviso.— Was added by Act 26 of 1955. 

16. Explanation. — The accused have, however a right to have the 
evidence against them recorded at as early a period as possible, and the fact 
that there is or may be a great body of evidence forthcoming against them 
IS not a good ground for detention for an inordinate period.®® When the 
accused are brought up after a remand, some direct evidence of the connec- 
tion of the accused with the crime should be required to justify the Magistrate 
in refusing bail and with each remand the necessity for the production of 
implicating proof becomes more strong.®^ The explanation in the section 
contemplates only one type of reasonable cause and there may be cases in 
which there is a reasonable cause for a remand when the circumstances arc 
not those set out in the explanation as for example, the unavoidable absence 
of a witness.32 The explanation contemplates the obtaining of further 

evidence only after the police report is filed. If there is a chance of getting 

further evidence that would be a reasonable cause for remand.®® 

Bail Application. — Where a charge sheet is submitted against the 
accused and they are remanded to judicial custody under this section, their 


23. 

24. 

25. 



27. 

28. 
29, 


2 Weir 409. 

Bom HG Cir p 18. 

InrefCunjan Nadar, A 1955 TC 74: 
1 955 Cr LJ 740. 

Madhu Limaya, A 1959 Puni 506 : 1959 
Cr LJ 506. 

NagmdraNath Chakravartyy (1923) 38 
CLJ 388. 

Sooba, 53 A 729 ; 32 Gr LJ 1045. 
Jamini, 36 C 174; Narendra Lai Khan, 


36 G 166. 

30. Manikam, 6 M 63. 

31. Po/inujflmi, 6 M 69 followed in Ahmed 
Ali,\\ NLR 162 : 16 Cr LJ 705 and 
Nagendra Nath Chakracariy, (1923) 38 
CLJ 388. 

32. Sundaf Ram, A 1933 C 752 (2). 

33. Artaran Mohasuia, A 1956 Or 129 . 
1956 Cr LJ 909. 
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proper renredy is to move for bail before the appropriate Court and not to 
move the High Court for a writ of habeas corpus. 

the trikl of persons whom he keeps m Jail s eventually 

XVII of 1850 to an action in damages it the prisoners 

acquitted.®^ 

See Chapter XXXIX for Bail. 

345 Compounding ofiFences.-( 1 ) The offences punish- 
pounded by the persons mentioned in the third column 

table : — 

Persons by whom 
offence may be 

com pounded 

The^ ^person whose 
religious feelings are 
intended to be 
wounded. 

The person to whom 
the hurt is caused. 

The person restrained 
or confined. 

The person assaulted 
or to whom criminal 
force is used. 

The person compelled 
to labour. 

The person to whom 
the loss or damage 
is caused. 

The person in posses- 
sion of the property 
trespassed upon. 

The person with whom 
the offender has 

contracted. 


Offence 

Sections ol the 
Indian Penal i 
Code applic^l^: 

Uttering words, etc., with deh- 
berate intent to wound the 

298 

1 

1 

j 

religious feelings of any person. 

r 

\ 

Causing hurt . . . • 

323, 334 

Wrongfully restraining or confin- 

341.342 

ing any person. 

Assault or use of criminal force. 

352, 355, 358 

Unlawful compulsory labour . . 

374 

Mischief, when the only loss or 

426. 427 

damage caused is loss or 
damage to a private person. 

447 1 

Criminal trespass 

House trespass 

448 J 

Criminal breach of contract of 

491 

service. 



Adultery . . . ♦ * 

Enticing or taking away or 
detaining with a criminal intent 

a married woman. 

Defamation . • * * 

Printing or engraving matter 

knowing it to be defamatory. 

Sale of printed or engraved sub- 
stance containing defamatory 
matter, knowing it to contain 

such matter. - 

34. In re Kunjan Nadar, A 1955 T G 74 

1955 Cr LJ 740. 


497 

498 


500 

501 


The husband of the 
woman. 


502 r The person defamed- 


35. SaAoo, (1869) 11 WR (Cr) 19. 
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Offence 


Insult intended to provoke a 
breach of the peace. 

Criminal intimidation except 
when the offence is punishable 
with imprisonment for seven 
years. 

4 

Act caused by making a person 
believe that he will be an object 
of divine displeasure. 


Sections of the 
Indian Penal 
Code applicable 

' Persons by whom 

i offence may be 

1 compounded 

504 

The person insulted. 

506 

The person intimidat- 
ed. 

1 

508 

The person against 
whom the offence 
was committed. 


p ? offences punishable under the sections of the Indian 

renal Lode specified in the first two columns of the table next 

following may, with the permission of the Court before which 
any prosecution for such offence is pending, be compounded by 
the persons mentioned in the third column of that table 


Offence 

, Sections of the 

^ Persons by whom 

Indian Penal 

[ offence may be 


Code applicable 

compounded 

Voluntarily causing hurt by dan- 

1 324 

The person to whom 
hurt is caused. 

J Ditto. 

gerous weapons or means. 
Voluntarily causing grievous hurt 

1 

' 325 

Voluntarily causing grievous hurt on 

' 335 

Ditto. 

grave and sudden provocation. 
Causing hurt by doing an act so 

\ 

1 

1 

! 337 

1 

Ditto. 

rashly and negligently as to 
endanger human life or the per- 
sonal safety of others 

Causing grievous hurt by doing an 

I 

1 

338 

1 Ditto. 

act so rashly and negligently as 
to endanger human life or the 

\ 

1 

personal safety of others. 
Wrongfully confining a person for 

\ 

! 

343 

The person confined. 

three days or more. ! 

1 

1 

Wrongfully confining for 10 or 

344 

Ditto. 

more days. 

Wrongfully confining a person in 

\ 

\ 

1 

346 

Ditto. 

secret. 

i 


Assault or criminal force in 

357 

The person assaulted 

attempting wrongfully to con- ' 

1 

or to whom the force 

fine a person. 1 

1 

1 

was used. 

Theft, where the value of property | 

379 

The owner of the pro- 

stolen does not exceed two hun- ; 
dred and fifty rupees. i 

1 

perty stolen. 

Theft by clerk or servant of pro- 

381 

Ditto. 

perty in possession of master, 
where the value of the property 



stolen does not exceed two hun- ! 
dred and fifty rupees. | 

1 
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Offence 


Dishonest misappropriation 
property. 


of 


Sections of the 
Indian Penal i 
ICodc applicable 

403 


Persons by whom 
offence may be 
compounded 


Criminal breach of trust, where | 
the value of the property does , 
not exceed two hundred and , 
fifty rupees. ' 

Criminal breach of trust by a 
carrier, wharfinger, etc., where 
the value of the property does 
not exceed two hundred and 
fifty rupees. 

Criminal breach of trust by a 
clerk or servant, where the 
value of property does not ex- 
ceed two hundred and fifty 
rupees. 

Cheating . . • • 

Cheating a person whose interest 
the offender was bound, by law 
or by legal contract, to protect. 
Cheating by personation 
Cheating and dishonestly induc- 
ing delivery of property or the 
making, alteration or destruc- 
tion of a valuable security. 
Fraudulent removal or conceal- 
ment of property, etc., to pre- 
vent distribution among cre- 
ditors. 

Fraudulently preventing from 
being made available for his 
creditors a debt or demand due 
to the offender. 

Fraudulent execution of deed of 
transfer containing false state- 
ment of consideration. 

Fraudulent removal or conceal- 
ment of property. 

Mischief by killing or maiming 
animal of the value often rupees 
or upwards. 

Mischief by killing or maiming 
cattle, etc., of any value or any 
other animal of the value of 
fifty rupees or upwards. 

Mischief by injury to work of 
irrigation by wrongfully divert- 
ing water when the only loss or 
damage caused is loss or damage 


▲ . 


A 


406 


407 


408 


417 

418 


419 

420 


421 


422 


423 


424 


428 


429 


430 


The owner of the 

property misappro- 
priated. 

The owner of the 
property in respect 
of which the breach 
of trust has been 
committed. 

Ditto. 


Ditto. 


The person cheated, 
The person cheated 


Ditto. 

Ditto. 


The creditors who arc 
affected thereby. 


Ditto. 


The person affected 

thereby. 

Ditto. 

The owner of the 
animal. 

The owner of the 
cattle or animal. 


The person to whom 
the loss or damage 
is caused. 
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Offence 


House-trespass to commit an 
offence (other than theft) punish- 
able with imprisonment. 

Using a false trade or property 
mark 

Counterfeiting a trade or property 
mark used by another. 


Knowingly selling, or exposing or 
possessing for sale or for trade 
or manufacturing purpose, 
goods marked with a counterfeit 
trade or property mark. 

Marrying again during the life- 
time of a husband or wife. 

Utteringwords or sounds or making 
gestures or exhibiting any object 
intending to insult the modesty 
of a woman or intruding upon 
the privacy of a woman. 


Sections of the 
Indian Penal 
Code applicable 


451 


482 


483 


486 


494 


509 


Persons by whom 
offence may be 
compounded 


The person in possession 
of the house trespass- 
ed upon. 

The person to whom 
loss or injury is 
caused by such use. 

The person whose 
trade or property 
mark is counter- 
feited. 

Ditto. 


The husband or wife 
of the person so 
marrying. 

The woman whom it 
was intended to 
insult or whose 
privacy was intruded 
upon. 


(3) When any offence is compoundable under this section, 
the abetment of such offence or an attempt to commit such 
offence (when such attempt is itself an offence) may be com- 
pounded in like manner. 


(4) When the person who would otherwise be competent to 
compound an offence under this section is under the age of 
eighteen years or is an idiot or a lunatic, any person competent 
to contract on his behalf may with the permission of the Court 
compound such offence. 

(5) When the accused has been committed for trial or when 
he has been convicted and an appeal is pending, no composition 
for the offence shall be allowed without the leave of the Court 
to which he is committed, or, as the case may be, before which 
the appeal is to be heard. 


(5A) A High Court acting in the exercise of its powers of 
revision under Section 439 may allow any person to compound any 
offence which he is competent to compound under this section. 

(6) The composition of an offence under this section shall 
have the effect of an acquittal of the accused with whom the 
offence has been compounded. 
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(7) No offence shall be compounded except as provided by 
this section. 


1 . 

2 . 

3. 

4. 

5. 

6 . 

7. 

8 . 


Corresponding sections in former 
Codes. 

Legislative Changes. 

Report of Select Comnnittec 

Effect of 1923 and 1955 Amendments. 

Scope. , , 

Distinction between withdrawal under 

S. 248 and composition. 

Burden of proof on accused. 
Sub-section (1). 


SYNOPSIS 

9. 


10 . 

11 . 


12 . 

13. 

14. 

15. 

16. 


Sub-section (2). 

Time for such permission. 
Persons mentioned in 
column. 

— aggrieved person. 
Sub-section (4). 
Sub-section (5). 
Sub-section (5- A). 
Sub-section (6). 
Sub-section (7). 


the third 


1. Corresponding sections in forme^^ 

ponds to S. 271 of the Code of \86 ’ . jQg2 was 

Sub-section (2) of the Code ran as follows 
(2) The eftenoe .r e„.i»g 

S. 324, S. 325, S. 335, S. 337 or S. 338 nrosecution for such offence is 

pendin^breoS)^^^ th^person to whom the hurt has been caused. 

2. Legislative Changes.-Amendments have been made in this section 

mdi Act 18 of 1923, Act 26 of 1955 and Act 36 of 1957. 

3. Repoet or ^He Select Co.^ittee 

Code m the offences thich'may be compounded with the permission of the 
Court. • 

ted by the fact that its provisions ^^Ince in which he was 

person competent to e^^We think however, that the new sub- 

to some extent implicated h . create great difficulties. The 

sec. (3-A) which the f ‘‘^^^*^°^^yrLcause Ihat section deals with a very small 
reference to S. 198 Js unsuiiao . applies to all cases which 

class of offences, whereas sub- ^ words ‘may be compounded by 

are lawfully compoundable. F ___. cip ^ comolaini on his or her 
any other person who would be under S 198 any person will be 

behalf lead to nothing defimte because^under t. iy»^ than those 

competent who Ly person is competent to file complaints. 

referred to in Ss. lyo ana i^ > r»i>r<;on to comoound an offence, 

and in such eases the Bill '^“"Id enable anj per ot^^to comp ^ . 

We think that the most y. We have substituted 

but to make the permission of ‘for the Jords ‘a minor.’ We have 

the words under the ^8*= ^ Court acting in the 

further provided offend be compounded.” 

exercise of its powers oi revision n y 

4. Effect of the 1923 A m\ makes it more explicit that offences 

for the word “described j'^q other offences are compoundable. 

mentioned in the two columns and no otner one h 

Section 508 I. P. C., has also been included in the hrst column. 
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Sub-seciion (2) as substituted by S. 90 of the Amending Act XVIII of 

j purview more offences than were compoundable under 

the Code as it stood before the amendment. 

The object of the amendment introduced in sub-sec. (4) by the said 
Amending Act is \ . . . the permission of the Court is required to the com- 
pounding of a case on behalf of a minor, idiot or lunatic by any person 

lavyfully entitled to the care and custody of his person or property ’* — Statement 
of Ob jecis and Reasons. 

Sub-section (>^4), is altogether new. There was a conflict of decisions 
under the unamended Code. The Allahabad High Court in the case of 
Rainchandra^^ held that the High Court in revision had no power to allow 
composition ol an oflence and Tudball, J., in case^^ doubted 
the contrary view of Knox and Karamat Hussain, J.J., in Ram Piyari's case.^® 

1 he Calcutta High Court held that the parties to a criminal case had no 
locus standi to ask the High Court on its revisional side to consider a compro- 
mise effected by them out of Court. The Punjab Chief Court in Harnam 
Singh'^^ held the same view as in Ramchandra' s case,^® although in an earlier 
decision'*^ it held the same view as in Ram Piyari's case.®® 

The Legislature by inserting sub-sec. (5-A) has adopted the view in 

Ram PiyarPs case®® and the contrary view has been impliedly superseded. 

The High Court, acting in its revisional powers, may allow any person to 

compound any offence which he is competent to compound under this sec- 
tion."*® ^ 

The words ^^with whom the ojjence has been compounded'^ added to sub-sec. 
(6) have the effect of superseding Chandid’s case and other cases^® which held 
that the effect of composition with one of the accused on whom process had 
been served meant an acquittal of others mentioned in the petition of com- 
plaint against whom process had not issued but restore the contrary view 
expressed in Ramkishen and other cases, '*'* where Chandra's case^® has been 
dissented from, and the Lahore High Court in'*® has observed that Chandra's 
case*® is out of date. 

A Magistrate from whose file the District Magistrate had called for 
record has no jurisdiction to pass an order under S. 345 after the order under 
S. 435 has been made.*® 

Eflfect of 1955 Amendment. — It has enlarged the list of offences com- 
poundable with the permission of the Court by including offences under 
Ss. 379, 381, 406, 408, 421, 422, 428, 429 of the Indian Penal Code, 


5. Scope. — “The compounding of an offence signifies that the person 
against whom the offence has been committed has received some gratifica- 


36. (1914) 37 A 127: 13 ALJ 630; 16 
Cr LJ 586 ; Rambaran Sineh. 42 A 474. 

37. 1 1 ALJ 13 : 14 Gr LJ 46 ; 18 IG 270. 

38. 32 A 153 : 7 ALJ 103 : 11 Gr LJ 203. 

39. Adhar Chandra v. Suhodh Chandra, 18 

GWN 1212: 15 Gr LJ 728 : 26 IG 
176. 

40. 35 PR (Gr) 191 : 20 Gr LJ 87. 

41. PLR 252 of 1904, 

42. Brij Bihary Lai, (1923, Sep.) 46 A 91 ; 
Titam Pramanik v. Chintan Pramanik, 
(1928) 55 G 1190. 

7 OWN 176 ; Saroj Ktmaf, 23 Cr LT 
432. 


44. 1 L 169 : 121 PLR 1920 : 56 IC 229 ; 
Mulhia Naik, 41 M 383 : 19 

176 ; Alibhai Abdul, (1920) 45 B 346 : 
22 Bom LR 1221 : 22 Cr LJ 55 ; 
Chandan, 43 A 483 : 19 ALJ 374 : 22 
Gr LJ 353 : Akhoy Singh v. Ramtshwar 
Bagdi, 43 C 1143 : 20 CVVN1I71: 
SankoT Rangavya v. Sankar Ramayya, 39 
M 604 : 29 MLJ 621 : 16 Cr LJ 750 ; 
Audhi Rai, 3 PLT 458 : 23 Cr LJ 80. 

45. Mahna, (1926) 7 L 344. 

46. In re Maruti Viihu, (1924) 27 Bom LR 

350. 


43. 
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S. 345 Note 8] compoundiwu 

tion, not necessarily of a pecuniary character to act as 

his desiring to abstain from a prosecution The scope oi b. is 

exhaustive and the same cannot be enlarged by reference to a genera pro- 
vision sucb as that contained in S 423 There ‘YW^rnardcnfar in 

which forbids the compounding ofoflfences lor an apology, m particnlai 

case of defamation or abuse.*® 

Offence, created b, ■P“'Jrc“ 

thosTr^ad™co"mpou°ndabie by this section is illegal as such compounding is a 
thing prohibited by sub-sec. (7)-^^ 

Whine agreem^t m jnni.^t^^dr^.cr.minal^^ 

^:n\r^rct.^= ^fhe ‘ ro rJf uns section cannot be enlarged^ by ref^nce 
to a general provision such as that contained m b. 4/j 
eomplaint cannot be referred to arbitration. 

to which ouL accused it is withdrawn. A case is 

iiSr/r -ef riis d» — ■ 

An agreemem to cotnpomtd an offence ,(,i,,coinpoundfble 

mission of the Court is „ ^here the offence is non-compound- 

offence, the agreement is invalid.” It is not necessarily 

able the settlement rnust be . complaint of a non-compoundable 

unlawful to agree very ^little chance to succeed in 

offence, because the complainant had very 

establishing his case.®® 

, f arrused — “It is for the accused who raises 

I'ToSi •' ‘-I-”' ” “ 

composition valid in law . . . • ♦ u 

I • Ur'oKlp instead of this section to hill tribes to which the 

K.af“ S',, ““Kt'S '»».<■/, S', ho'5,« “SS" ST ^rlp; 

d”aVortt7ui:::s« ££. p.. .. p. - 

also Burma Code. 

^ - .. The ooening words of sub-sec. (1) make it clear 

8. Sub-section (1). Ihe op g Indian Penal Code cannot 

that offences punishable ^ " i and as such cannot be compounded 

come within the purview of this section ana a 

under this section. 


47. 

48. 

49. 

50. 

51. 

52. 

53. 


Murray, 21 C 103 followed j," 

Kanniv. Paltami Mazolhula Sahib, 39 M 

946 : 16 Cr LJ 803. j- aci r 

Akhoy Singh v. Rameswar Bagdi, ^ 

1143 : 20 CWN 1071. 

John, 45 A 145 : 24 Cr LJ 758 . 

TrikamdasU<Ushiw. Bombay Mumcipal 
Cor/>ora<»(»n, A 1954 B 427. 

London and Lanchashire Insurance Co. Ltd. 
V. Binoy Krishna Mitra, A 1945 C 218. 
Meenakshi Sundaramnal v. Subramanta 
^i>r. A 1955M 309. „ on 

Akshoy Singh v. Rameshwar Bagdt, 


54. 


55. 

56. 

57. 

58. 

59. 


CWN 1071 ; 17 Cr LJ 339. 

Malka V. Sardar, A 1929 L 394 : 
Ramhinea Aiyar v. Budda Varadarajuhi 
Aiyar, A 1925 M 1210 ; 20 Cr LJ 
1594 

Boyan Ali, (1916) 20 CWN 1209 

Chandalmal v. Ram Krishnayya, A 1942 
M 173 ; 43 Cr LJ 734. 

Saktay Shah v. Mahadin, A 1930 L 196. 
Sudho Kanda v. Mt. Jhinka Kuer, A 
1929 A 456. 

Murray, 21 C 103. 
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Under sub-sec. (1) as soon as the parties have arrived at a compromise, 
the Magistrate has nothing more to do except to record a formal judgment 
of acquittal. There can be a composition of an ofience under S. 341, 

. P. C., before a complaint lias been filed in Court as no permission of the 
Court is necessary. 

The oflences under Ss. 147 and 148, I. P. C., are not compoundable and 
therefore no acquittal can be granted by reason of compromise. The 
Court should first see whether the offence is compoundable or not.®^ Com- 
plaints are often exaggerated, the sworn statement, if it discloses minor offence 
which is compoundable, the Magistrate will allow compounding of the 
offence.®'* Determination of whether or not the offence is compoundable 
depends on offence directly charged in complaint.®® 

Composition cannot be withdrawn. — Composition once effective 
cannot be withdrawn.®® In law, a composition once arrived at between 
the parties is complete and it has the effect of acquittal even though one o; 
the parties later on resiles from the compromise.®^ 

9. Sub-section (2). — Is new. The old section included only hurt and 
grievous hurt : see Sultan Singh^^ where it was held that it was not competent 
to the survivors to compound the case with their assistants in respect of the 
injuries caused to the person deceased. 

May with the permission of the Court. — The offences contemplated 
in this second column which though non-compoundable have now been made 
compoundable with the permission of the Court. 

In cases governed by sub-sec. (2) the Magistrate has to perform the 
judicial act of deciding whether in the interests of justice the parties should 
be allowed to compromise and unless and until the Court has given its sanc- 
tion, the so-called compromise arrived at between parties outside the Courts 
is of no legal effect.®® 

Where the case was important between the parties but when they had 
compounded the case, the Court should not refuse permission, regard being 
had to the serious consequences which would ensue to the accused. It is 
highly improper for the Court to seek the opinion of the Investigating police 
officer for the offence being compounded.’® There must be pending pro- 
secution and permission of Court should be obtained.’* 


60. Nawang Rai\. Kider Nath,{m^) 9 L 
400 (406) ; Ram Bai v. Mt. Chandra 
Kumari Devi, A 1940 N 181 : 41 Gr LJ 
257. 

61. Torpay, (1927) 49 A 484. 

62. Gufunarayan Das, A 1948 P 58, 

63. Hanumant Srinivas, Pi. B 375; 31 
Cr LJ 375. 

64. Kalianna Goundan v. Sethia Goundan, 
A 1946 M 80. 

65. Saktay Shah V. Mahadin, A 1930 Oudli 
196 following Md. Ismail v. Samad Ali, 
20 CWN 946— Civil case. 

66. Jhangtoo Barai , 52 A 254; 31 Cr LJ 
1215 following Kusumy, 3 CWN 322 ; 
Md. Kanji, 39 M 946 ; Murray, 21 G 

\ Kanni Rowther y. Pattani Innothelu 
Sahib, 41 M 685 Sind Ram Richpal y. 
Matadin, A 1925 L 159 ; Godfrez Metus 


67. 

68 . 

69. 

70. 



V. Simon Dular, A 1950 N 91 : 51 Cr LJ 

Dharicharan Singh, A 1939 P HI ; 40 
Cr LJ 460. 

(1909) 31 A 606. . 

Naurang Rai v. Kider Nath, (1928) 

L 400, where Kanni Rowiher v. Pattons 
Inuzothallu SaMb. (1917) 41 M 685 was 


erred to. ^ 

M. Burnett v. L. M. Thakuf.Pi 
161; 1956 Cr LJ 755 : DharuhJ,^ 
gh, A 1939 P 141 ; 40 Cr 
rprasad Hiralal, A 1938 N 39; 39 
LJ 120 ; Pratap Singh Bhairon bmgn, 
1937 N 114. 

maswamy Ayyar, In rt\ A 193/ A 

• V T \ 0*7 A A/if Z/1 . 


1942 M 602. 
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Offence of theft where the value does not exceed Rs. 250 is compound- 
able In the case of theft of crops from land belonging to complainant s wife 
SSposidon by complamant’s sol after his death ts not —.nab 1 e 
,uesLns as to wl. was in -tua possess.on ^fore ^eft ts — r.a^^ 

iLTe s^.o has no right of appeal under 

S 417 ( 3 ).^^^ 

10 Time for such permission. — A case may be 
this section at any time before the judgment is 

cannot refuse a compromise petition on the ground that tt was pres 

when the judgment was being written. 

is in valid in law*’® 

A* -4 tr% #ViA tKit^d column* — Although compound* 

.Van f|frA.XT”.n“ "" 

oVaeJuiuS .c,ul.»l » no b- » • p™..n»on.» 

This sub-sec. ( 2 ) requires permission of Court as a condition precedent 
to J com^ undinVof oVnees" mentioned in th.s column. 

A • A .^^.-cnn —Under the old Code it was held that an offence 

pan UhS'llf s 3??: . "p. C, .... ..mpPundabl. b, .1,. p....» » who„ 

the hurt was caused.’^ 

o t- *• 9^^ “Reoort of the Select Committee. Ihe 

• fo hat a minor husband cannot compound an ulfoncc 

o?l"h^foo’r husbanEm\y ihe permission of tHe Court compoundP^ 

An appeal being a conttnuatio^of the^^^^^^^ Court 

shall be deemed to be a Cour compound the offences 

has no jurisdic ion ^ j „ ^he words “before which the appeal 
under sub-sec. (1) of this sec . Court which is to hear the appeal and 

Lt to tL^'smle ’of r app'eaT- A tfosd ause a nigh 

°cU^t^n^^e 1 xe'::^e of‘ pre; C^dTr I. 439 may allow any person to 
compound an offence.®® 

13. Sub-section ( 5 ) .-Contemplates the power of the appellate Court 
to allow composition. 


71a. 

72. 

73. 

74. 

75. 

76. 


Panchanan Pudfi, A 744 . 

Ashm M.a, 45 G 815 : 22 OWN 744 . 
23 CLJ 261 : 19 Cr LJ 752. 

Ahmed Hussain, (1928) 30 Bom LR 
885: AIR (1928) B 305. 

Dajiba Ramji Patel, (1927) 51 ^ 512. ^ 

(1880) 3 A 283 ; Rahamat, 37 A • 
13ALJ 630. 

Bhaiyalal, A 1929 N 278. 


77 Biswanath Chakraborty v. Haripada De 

Dhara, A 1959 C 443 : 1959 Gr LJ 
831. 

78 Bharwad Rana Kana, A 1951 Sau 42 : 
52CrLJ7l4. 

79 7. M. Chatterjee, A 1933 A 434 ; 34 
Cr LJ 926. 

80. Baij Bhahari, A 1924 A 209. 
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to Ollnt (5-A).^It would not be competent for the High Court 

be e„,ci.ed Jl“rilg'", .Oh'e fe"“ <’■''> 

comoosuio^n^i?"n"n'? ‘^Effect of A The effect of 

pounded * ^ of the accused with whom the ojfence has been com- 

the colter into a compromise with one of the accused and 

Iclsed . n K Compromise with one of the two 

offence whirh^’ ^ ^ ^ m convicting the other. The composition of an 

whom the FF^ compoundablc has the effect of acquittal of the accused with 

can ^nt he t c Compounded once the accused is acquitted, he 

Ss 323 and T^p*^p ^ Where one offence e. g. 

T p p - ^ 'y*^‘ch are compoundable and the other f. g. S. 330 

waV compoundable and where it was alleged that the compromise 

not be birred uTdeTs.^Sl®^ "°"-“"^P°“"dable offence would 


Order of acquittal is appealable under S. 417.88 

ph Says that offences mentioned or specified in this 
section only can be lawfully compounded. 


346. Procedure of State Magistrate in cases which 
e cannot dispose of — (1) If, in the course of an inquiry or 
a rial beiore a Magistrate in any district outside the presidency- 
towns, the evidence appears to him to warrant a presumption 
that the case is one which should be tried or committed for trial 
by some other Magistrate in such district, he shall stay pro- 
ceedings and submit the case, with a brief report explaining its 
nature, to any Magistrate to whom he is subordinate or to such 

other Magistrate, having jurisdiction, as the District Magistrate 
directs. 


(2) The Magistrate to whom the case is submitted may, if 
so empowered, either try the case himself, or refer it to any 

Magistrate subordinate to him having jurisdiction, or commit 
the accused for trial. 


81. Jumna Sher Khan, A 1934 S 122; 36 
Gr LJ 210 relied on in Gutunafayan 
Das, A 1948 P 58 ; 48 Cr LJ 433 • 
Gouatra Vishnaji, A 1952 Kutch 60. 

82. Baburali Sardar v. Kalachand Bebari A 
1939 G 728; 41 Cr LJ 125. 

83. Ramlal, A 1953 A 525 : 1953 Cr LT 
1264. 

PhiUiposB PhiltiJ V. Thomas Georse, A 
1951 TG248 ; 1952 Gr LJ 65. 


85. Thiramalai Naiaktn v. R. Elwndlai, 
1933 MWN 222 (1); MakhanLalv. 
Sakhi, 37 CWN 319 ; 34 Cr LJ 1063 ; 
Mohan, 7 L 344 ; 27 Cr LJ 576. 

86. Md. Mansoor v. Hira Singh, A 1959 A 
627 ; 1959 Cr LJ 1135. 

87. Mangilal, 1957 Gr LJ 158 (Raj). 

88. State v. Honnur Sah, A 1960 Mys 325 ; 
1960 Cr LJ 645. 
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1 . 

2 . 


3. 

4. 


Corresponding sections 
Codes. 

State Amendments. 

— Bombay. 

— Saurashtra. 

Scope. 

Splitting up of offence. 


in 


SYNOPSIS 
former 5. 

6 . 

7. 

8 . 


Evidence partly recorded by a Magis- 
trate having no jurisdiction. 
Sub-section (2). 

Superior Magistrate’s power to refer 
the case b.ack to the Magistrate sub- 
mitting it. 

Trial must be de novo. 


that of the Code ot 1882. 

2. State Amendments. ^ 

Bombay.— In sub-sec. (\) *af“er^ie'*^vor^dTm^^ 

.V -...av AC. .3 o. ,95.. ^ 

T after the words ‘District Magistrate’, the words ‘or 

S.op..-Sec,l.n 3« doe. "j” Sf o?&‘.£‘. 

holding an enquiry in regard to an offence » y y Commis- 

to make over the case after taking all the ev.d^ence to ^ 

sioner, specially empowered und . want of local or territorial 

section is ^ territorial or other- 

i""rw’irovJ;: ttr can be taki ^.“rrf 

mentioned in this section are or can be f to act 

‘;tr wrTtlpp\:uh^yc:^^ . , , 
m^Vctilirniuldbyrn^^ 

before recording the evidence in the case it will be proper S 

to report under S. 346 (1)-®^ 

4. Splitting up of offence.-No Magistra^^^^ 

offence from that which IS established by the o under S. 193 and 

jurisdiction."- Where /“der S 194 it was held that the Magis- 

the evidence established an off 193 “3 The reference contemplated 

trate could convict the accused under SM93.^^ Xch the Magistrate takes 

by sub-sec. (1) is not limited to , . ^ Where after the trial has started 

cognizance on the filing of the comp • . j Magistrate becomes 

an'd in the course of the exammauon of a w.mes the ^ 

aware of the more serious 'u. case 

Superior Magistrate who has jurisdiction to try the case. 

..T Q-? Chunder Seekor V. Dhurra Xalh, 1 CLR 

89. A'Aan, (1902 ) 7 GWN 4d7. • Bishu Shaik v . Sabar Motlah, 29 

90. Amarendta .Yfll/i v. » C 409, see Gundya. (1889) 13 B 502 

93 ilvvan’ (1901) 24 M 675 ; 5'flmmuA/t 

A 1945 S 125;47 Cr 

LI 37 • Picha Kudanpan v. ciervat hara 

naan, 1930 MWN 770. 

94 Vilhal, ILR (1959) M 166 ; A 1958 M 

91. 5li,l.v.?aAW.Al959 Rar D^tru;. 94. vu^h K 


i4mir A'Aan, (1902) 7 GWN 457. 
Amarendra Nalhv. 

56CWN 107; 1952 CrLJ 1736 follo- 
wed in Viihal Rao Mudaliar v, Sundarag- 
havan, A 1958 M 584 ; Employ^es^ StaU 

irs-isrr.* s »'i™ ■ 

a2l> ?»S. K.. » m : 

1959 GrLJ 194. 
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»rcS““ ste'Lfbi' “f "'s ''*'1 

(2)-— Section 346 contemplates that the Magistrate to 
for trial ^ ^ Magistrate for such purpose or commit the accused 


to anmhp^^nfflr!.?f u''^ o^^er is transferred 

case before decidiig^c^f ’ examine all the witnesses in the 

submit!pH^*Jt^( Class Magistrate, who was not competent to try a case, 

i of di M . !^^der S. 346, and the latter pLsed an 

taken hv th.- ' ^ ^^^er hearing arguments on the evidence already 

to h'we^r' A ^A ^ agistrate, held the superior Magistrate could not be said 
to have tried the case himself within the meaning of sub-sec. (2).»s 

Mias no sort of application to the case of an accused com- 
mitted to the Court of Session under S. 346.®® 

Magistrate’s power to refer the case back to the 
^d! to submitted It -The terms of sub-sec, (2) are sufficiently 

submitted ^ reference back of the case to the Magistrate who originally 


r^.A^' novo.— As the exception to S. 350 is expressly 

in the case of transfer under S. 346 (2), the Courtis 

W ‘‘■y afresh.^^ Passing orders on evidence 

1 ^- „ .p,’^ 2 ^’^®^|^^''„^^Magistrate cannot be considered to be ‘trying the case 

•/ • I ^ Sub-divisional Officer to whom the case is submitted can 
commit without taking evidence.® 


. ^*'ocedure when, after commencement of inquiry 
or trial, Magistrate finds case should be committed. — ^(1) 

t m any inquiry before a Magistrate, or in any trial before a 

Magistrate before signing judgment, it appears to him at any 
s age 01 the proceedings that the case is one which ought to be 
tried by the Court of Session or High Court, and if he is 
empowered to commit for trial, he shall commit the accused 
under the provisions hereinbefore contained. 


95. 

96. 

97. 

98. 

99. 
1 . 


Budhu Tatwa, (1927) 55 C 65 : 47 CLJ 

(1925) 28 Bom 

•Lrlx I • 

Muhammed, (1905) 91 PLR : 2 Gr LJ 
369. 


Gapinath Sahi v. Konuram, (1870) 14 
WR (Cr) 3; Comer Sirda. (1898) 25 G 
863; Coopa, A 1943 L27:43 GrLJ 
925. 


Paravu China Venku Naidu, (1922) 24 Gr 
LJ413: 72 IG 525. Narayana Reddy, 
In re; A 1955 AP 48 ; 1955 Cr LJ 
383. 

Kamani Baurini v. Fakir Chand Sarkar 
(1907) 12 OWN 136. 

PoluT Reddi v. Munaswami Reddi, 56 M 
16 (FB) : 31 CrLJ 1010; P.S. Narayan 


lyar v. Subramania lyar, A 1960 Kcr 
167. Contra Haidarsha LaLska Pathan, 
A 1942 B 84 : 43 Cr LJ 562. 

la. Pannalal, A 1952 A 657 ; 1952 Cr LJ 
112; Sasthi Copal Sammi v. Haridas 
Bagdi. 42 CW.\ 508 ; 39 Cr LJ 606 
(2) ; Jagat Raj 1956 A 1 17 ; 1956 Cr LJ 
179 ; Ramniranjan, A 1955 A 506 ; 
Manikanda Satyanarayanay A 1955 AP 
4+ : 1955 Cr LJ 353. 

2. Chinna Venku, A 1923 M 327 : 24 Cr 

LJ4I3. ^ , 

3. Kamini Baruini v. Fakir Chand Sarkar, 
12 CWN 136 rrtf contra Ram Narayan 
Chinna Venku, A 1955 A 506 ; 1955 Gr 
LJ 1230. 
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(2) If such Magistrate is not empowered to commit for 
trial he shall proceed under Section 346. 

’ SYNOPSIS 


1 . 

2 . 

3. 

4. 

5. 

6 . 

7. 


Corresponding sections 
Codes. 

Legislative Changes. 

State Amendment. 

— Madras. 

Rules. 

Effect of the Amendment. 


in former 


8. ‘Ought to be tried.’ 

9. Counter-case. 

10. ‘Under the provisions hereinbefore 
contained.’ 

11. Cross-examination of prosecution wit- 
nesses cannot be disallowed. 

12. Commitment Local investigation. 

13. Joint Summons and Warrant-Case. 


Scope. j- . 

‘At any stage of the proceedings. 

1. Corresponding sections in former Codes.-This section corres- 

nnndstoS 256 of the Code of 1861, S. 461, paragraph 3, Ss 221, 436 
pariraph 3 of the Code of 1872, S. 127 of Act IV of 1877 and the Code of 

1898 was similarly worded as that of 1882. 

9 Leffislative Changes. — The words “stop further proceedings’’ after 

the word -shairTn sub-s. (1) were omitted by S. 91 of Act XVIII of 1923. 

“Clause 79 of Bill III of 1914 is designed to bring S, 374 into line with 
S. 20Q'' —Statement of Objects and Reasons. 

3. State Amendment. 

Madras.— In sub-s. (1) the words ‘or High Court’ have been omitted by Madras Act 
34 of 1955. 

4 Rules. — In cases triable by a Magistrate or by the Court of Session 
the accused person should be committed for trial only when the Magistrate 
finds, from aggravating circumstances, that a higher punishment is required 
than he can award — Cal HC Cr 5, 1865. 

5 Effect of the Amendment. — The words “stop further proceedings 
having been omitted the decision in Phanindra Nath Mitra* which held that 
S 347 is not to be read subject to S. 208 (2) seems to have been superseded, 
and the followiiif^ decisions^ which held that these words meant ‘to stop 
nroceedings with ""the case as a trial and commit the case to the Court of 
Lssion’ has been restored. The Legislature perhaps thought the above 
words in the section to be redundant and as such deleted them and seems 
to have amended the section to bring it in conformity with S. 208 supra, 

6. Scope.— It is competent to a Magistrate to commit a case to the 

Court of Session even though he can himself impose the maximum sentence 
provided by law for the olfence, if in his opinion, the case is one which foi 
Uer reasoL ought to be tried by the Court of Session' or .fire is of opinion 
that the sentence he is empowered by law to pass would be inadequate. 

Though this section authorises a Magistrate before signing his judgment 
to commit a person to 

sions of Chapter XVIII causing prejudice to the accused A Magistrate in 
trvine warrant cases is entitled to commit the accused without taking de novo 
proceedings under Chapter XVII, but he must conform to the provisions 

of S. 208' or S. 207-A. | 

Bhagavathi, 42 M 83 t 35 MLJ 559 : 
(1918) MWN 870 : 19 Cr LJ 997. 
Krishnaji, (1929) 31 Bom LR 602 
(605). 

Ummadi Pulla Rtddi, A 1956 AP 17. 


4. 

5. 


(1909) 36 G48 : 12 GWN 1014. 

Sessions Judge of Coimbalou v. Kangaya, 

36 M 321 ;23 MLJ 368: 13 Cr LJ 
778, where Ahmadi. (1898) 20 A 264 
and Muhammad Hadi, (19D4) 26 A 177 

were distinguished. 


6 . 

7. 

8 . 
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I able^raruit^Herand^’^ills" ob S— "v ^PP'- 

summons cases under Chapter XX aTalso *° 

Chapter XXI, similarly the’l are aoDlicah e ’ cases under 

XXII. 3 ^ ■ applicable to summary trials under Chapter 

ment.'o for afte’^' jud^men”/ ^'g"'"gjudg- 
Session as was held m Sellandi's case.” ^ ^ ^ by the Court of 

provisions^oTlf *254 i\7aghtrlt^7h'^ section cannot be read subject to the 
though he is competent t^ irv ih accused to Sessions 

accused, 12 but committino- a rnse*^ ^ ^'^'^^uately punish the 

case has been committed tS Sessions rirr^gulTr!*" 

merely because^lhe'eJiHl to commit a case to the Court of Session 

Sessions Court. Ofrence"s‘'''whidi°are ■■ ‘’'‘‘'‘ble exclusively by 

Sessions Court Enable both by a Magistrate and a 

reasorS he ~ ^ Magistrate, he should state 

reasons ulu he commits the accused to a Court of Session.'' 

Class^MavrsTra*tr offence disclosed is triable by a Second 

it the fact that the r-! slated that he cannot adequately deal with 

to be committed to Sp^ counter to preliminary register case which has 

1 prel“r “re jLr le ° W ‘''--‘ing it also as 

case should also he rnm h is committed to Sessions, the counter- 

coun?n-cal7 =°'ni"i»cd though the Magistrate is compeient to try the 

a MidstraVe” deride*!^ • P'’,®''*®’®”® hereinbefore contained.”— Where 
procedure is bei f II ^ in which the warrant case 

be committed to P ° ?'''r c ^ 'uch that the accused ought to 

evidTce onceapa^n'' ? S^sion. the duty of the Magistrate is to hear the 
committing the® 1 provisions of Chapter XVIII.i' A Magistrate 

forw d e nrovL-o r^p, Session under S. 347 has to 

iiereinbefo^ mnt ^ p 1 > words ‘under the provisions 

High Courts ;in the subject of decision by a number of 

the Alag^t l; "h 1 unanimous that they mean that if 
has to folinvv fh * stage of the trial to commit the accused, he 

tr^te makesVn^ provisions contained in Chapter XVIII. When a Magis- 
of Session nn^ mind to commit a case not exclusively triable bv a Court 
the nrovrsinm^r powers pven to him under S. 347 (1) he has to follow 
to intimate tn in Chapter XVIII. It is the duty of the Magistrate 

^ accused that he has made up his mind to commit in 


9. 

10 . 


11 . 


12. 


Kudratulla i C m. See referred to a 
T ] Suhrawardy and Jack, 

J f 1^929 Kundu, Cr Ref 

/n rrAVa Sellandi, (1913)38 M 552 : 

' ^<^ckanan, A 1930 C 
243.i)u/a/>, A 1954 A 
^3 ;Ashgar, 58 A 671 : A 1930 A 134 • 

v. Muthuvera Maistl 
A 1953 M §98: 1953 Gr LJ 18^ 
MaioUy, \ 1948 A 1 (FB). 

L mmadi Pulla Reddi^ In re ; A 1956 AP 


13. 

14. 

15. 

16. 

17 . 

18. 
19. 


17 . 

Ummadi Pulla Reddi, In re \ \ 1956 AP 
17 ; Maiji Paidanna, 1934 MVVM 272 

fl). 

Ishitaq Ahmed, 27 A 69. 

Sheomangal Pande, A 1940 Oudh 15 : 
40 Cr LJ 903. 

Gonna Mudaii, (\S-\0) MVVN 530 : 42 
Gr LJ 86. 

Ghulam Hussain Manik , A 1 943 S 1 1 2 ; 
44 CrLJ631. 

Santi Jiban v. Braja Nath, 60 CWN 82. 
K. R. Bhat, A 1931 B 517 ; 32 Cr LJ 
68 . 
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view of the provisions of S. 347 (1) and then proceed in the manner indi- 
cated above.^° 

This section empowers a Magistrate to pass an order of coinmitincni 
only on his being satisfied that it is a fit case for commitment. 11 he 
rejects a prayer for commitment, but subsequently on the advice ol the 
higher Court passes the order, held, that the order is without jurisdiction.- 

11, Cross-examination of prosecution witnesses cannot be dis- 
allowed.— Where the application for cross-examination of the prosecution 
witnesses has been made before framing of the charge and the ^ agjstrate s 
decision is to commit the accused, such application cannot be rejected. 

12. Commitment — Local investigation. — Where after a local inves- 
tigation and without recording its result, a Deputy Magistrate lias put him- 
self in the position of a witness, a commitment by him of the case to the 
Sessions, will meet the ends of justice inasmuch as he will be liable to be 

called as a witness.*^ 

13 Joint Summons and Warrant-Case.— Tlie committal of a sum- 
mons case would be more wide and not illegal in the least arising out or the 
same transaction together with a warrant case.'^* 

348. Trial of persons previously convicted of offences 
against coinage, stamp-law or property -^) W hoewi, 
having been convicted of an offence punishable undei C-haptei Xil 
or Chapter XVII of the Indian Penal Code with imprisonment 
for a term of three years or upwards, is again accused ot any 
offence punishable under either of those chapters with imprison- 
ment for a term of three years or upwards, shall if the Magis- 
trate before whom the case is pending is satisfied that theie are 
sufficient grounds for committing the accused be committed to 
the Court of Session or High Court, as the case may be, unless 
the Magistrate is competent to try the case and is of opinion 
that he can himself pass an adequate sentence if the accused is 

convicted : 

Provided that, if any Magistrate in the district has been 
invested with powers under Section 30, the case may be trans- 
ferred to him instead of being committed to the Court of Session. 

(2) When any person is committed to the Court of Session 
or High Court under sub-section (1), any other person accused 
jointly with him in the same inquiry or trial sha 1 be similarly 
committed, unless the Magistrate discharges such other person 
under sub-section (6) of Section 207A, or Section 209. 


20. Oihidimalal Jain v. Stall of U. P., A 23. Mi v Mahamllah, 16 CLJ 45 

1 OAO X\ ^ DOO. 

21. CAo/rtf, A 1951 A 714. 24. GAani riiAuA, 21 Cr LJ 791 (S). 

22. Jyotsna Nath Sikdar, (1923) 51 C 442. 



1128 


CODE OF CRIMINAL PROCEDURE, 1898 [S. 348, NoTE 1 


SYNOPSIS 


1. 

2 . 

3. 

4. 

5. 


Corresponding sections in former 
Codes. 

Statement of Objects and Reasons. 
State Amendment— Madras. 

Scope. 

Is satisfied that there are sufficient 


6 . 

7. 

8 


grerunds for committing the accused. 
‘Is competent to try the case/ 
Conviction and subsequent Commit 
ment is bad. 

Sub-section (2). 


1. Corresponding sections in former Codes.— Thi^ section cor- 
responds to S. 310 ol the Code of 1872, S. 128 of Act IV of 1877. 

anv Objects and Reasons. — “Clause 80 provides that when 

anmL ner Court of Session or High Court under S. 348, 

brsimil-^ l ’ jointly whom the Magistrate believes to be guilty, shall 

accused” ^ commuted. Identical treatment will thus be accorded to all the 

3. State Amendment. 

omitted Court as the case may be’ have been 

omitted and m sub-scc. (2) the words 'or H,gh Court’ have been omitted by Act 34 of 1955. 

‘Offences relating to Coins and Govern- 
ment Stamps and Cltapter XVlII I. P. G. to ‘Offences against Property.’ 

qprnn^i ^ 9‘ for an enhanced punishment on a 

was nroviH ihc present section does not so provide, as 

tlte offender should not 

the l - T he is an ‘habitual offender’, because 

It was h?lrl ■ /? opmion that he is competent to try the case. 

thev convictious wcrc sctout in the charge under S. 221 (7) 

they could not be used for the purpose of enhancing the semcncc. 

if ^>^der tliis section the Committing Magistrate 

himtoirv^ T "" tlie circumstances of the case, his powers enable 

unTbl^ do not, and if he is 

hern In.rPf ^ sentence, he should commit the case. S. 348 has 

th T. f requirements of S. 75 I. P. It is true 

nlav I section is mandatory but that would come into 

raiiMbf-r''^ ^ diat the circumstances of the case war- 

rnnn n accused to the Court of Sessions. It does not 

a rnmm t ® ‘ all Cases governed by S. 75 Penal Code, 

mor^H^rl 1 h r^ii follow.ss S. 348 deals with the special 

unHer Ph , against persons accused of offences falling 

under Chapter XII or Chapter XVII of the Penal Code and who have been 
previously convicted for a similar offence.^s 

5. Is satisEed that there are sufficient grounds for committing 

QAQ should be committed to the Court of Sessions under S. 

on ) when the Magistrate is satisfied that there are sufficient grounds for 
commuting it.^® ° 

6. Is competent to try the case.’ — These words are new and taken 

wi^ie words ‘h/ th^ Magistrate for committing 


25. 

26. 

27. 

28. 


(1873) 19 WR (Cr) 41. 

(1874) 21 WR (Cr) 40. 

Piyarelal Jahawarlal, A 1957 MP 213 • 
1957 GrLJ 1403. 

Public Prosecutor v. Pulapati Ram 
Krishnaiah, A 1955 AP 190 ; 1955 Cr 


29. 

30. 


LJ 1235. 

State V. Joseph, A 1960 Ker 16 (17) : 
1960 Cr LJ 71. 

Rang Bahadur Rai, A 1 949 P 3 1 7 : 50 
Cr LJ 664. 
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S. 349] PRO. WHEN MAGIS. GAN^T PASS SENTENCE 

the accused^^ make it clear that the Magistrate will not commit to the Sessions 
where he can pass an adequate sentence and where he does not think tliat 
sufficient grounds exist for committing the accused. 

7 Conviction and subsequent Commitment is bad.^A Magistrate 
acting under this section ought merely to frame a charge and then commit 
the accused to the Sessions but need not find the accused guilty before 
comniitment.31 It is illegal and ultra vires for a Magistrate acting under this 
section, when he thinks he cannot pass adequate sentence, to submit the case 

with a finding of guilt. 

8. Sub-section (2) — \Vas inserted by S. 92 of Act X\ III of 1923. 
The amendment is in the lines of S. 415A and provides equal treatment to all 
the accused in a case. The modification suggested by the Legislature is that 
he is not bound to commit the case of an accused whom he thinks he should 
discharge under S. 209 of the Code. 

349. Procedure when Magistrate cannot pass sen- 
tence sufficiently severe.— (T Whenever a Magistrate of the 
second or third class, having jurisdiction, is of opinion, alter 
hearing the evidence for the prosecution and the accused, that 
the accused is guilty, and that he ought to receive a punishment 
different in kind from, or more severe than, that which such 
Magistrate is empowered to inflict, or that he ought to be 
required to execute a bond under Section 106, he may record 
the opinion and submit his proceedings, and forward the accus- 
ed, to the District Magistrate or Sub-divisional Magistrate to 
whom he is subordinate. 


(lA) When more accu.scd than one are being tried together, 
and the Magistrate considers it necessary to proceed under sub- 
section (1) in regard to any of such accused, he shall forward all 
the accused who are in his opinion guilty to the District Magis- 
trate or Sub-divisional Magistrate. 


(2) The Magistrate to whom the proceedings are submitted 
may, if he thinks fit, examine the parties and recall and examine 
any witness who has already given evidence in the case, and may 
call for and take any further evidence, and shall pass such 
judgment, sentence or order in the case as he thinks fit, and as is 

according to law : 


Provided that he shall not inflict a punishment more severe 
than he is empowered to inflict under Sections 32 and 33. 


SYNOPSIS 

1. Corresponding sections in former 3, 

Codes. 

2. Legislative Changes. 


State Amendincnti — Bombay — Sau- 
rashtra. 

Effect of the Amendment. 


31. In re Kora Selladi, (1913) 38 M 552 : 
15 Cr LJ 188. 


32. Po Tin, 9 Bur LT 913 : 34 IG 313. 
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Scope. 

Second and third clasi Magistrates 

whether can frame a charge-having 
jurisdiction. 

Is of opinion. 

Punishment different in kind from or 


9. 

10 . 

11 . 

12 . 


more severe. 

Sub-section (1-A). 

Sub-section (2) — Further Evidence. 
Transfer. 

Shall pass judgment. 


responds^o P Codes.-This section cor- 

the Code 01-1872 and in of 898 "* ^ 2 of 

the Code of 1882 ^ode ol 1898 was similarly worded as that of 

XVIII (’-A) by S. 93 of Act 

ofBill Illof 1914^^ language as was proposed in Cl. 81 

3. State Amendments. 

sional M^ttratlJo whom''hi‘i/'l'n*^ Magistrate or Sub-Divi- 

specially empowered in Uiis behalf by°thc Slate Magistrate of the first class 

Court* were substiiuted ; (it) in Lb-^sec ^ ^ i" 

Sub-Divisional Magistrate’ the words hrL'l^f the words the District Magistrate or 
under sub-, ection ( f)^ wer^e suttired^bytom 

Saurashtra.— Same as in Bombay, vide Saurashtra Act 4 of 1952. 

one of Amendment.-If the Magistrate refers the case of 

case of all thp a ^r\ ^ Magistrate he is now bound to refer the 

rmld^nt to rer "°‘r Code as it stood before the 

adequately, see 

accused nnHer^^ action of the Sub-Magistrate in sending up only one 

illegal The i there were two other accused was held to be 

recids t.n Her tP° stances under which the Magistrate may send up 

dXent^n kL f'”' the punishment to be inflicted must be 

ment mLt h^ ^ empowered to inflict, (2) the punish- 
ment must be more severe than that which he can inflict.^ ^ ^ 

a”** of Magistrates— whether can frame a 

f f Third Class Magistrate acting under this section is fully 

° a charge against an accused person « Such Magistrates, 

pinion at the accused should be bound down under S, 106, must 

refer the whole case to Sub-Divisional Magistrate without himself having 
passed any sentence.^® 

♦w. f ^ Magistrate, forwarding an accused person to another Magis- 

a e or pasMng a severe sentence under S. 349, need not record a conviction 

against t e accused for any offence. If however the Magistrate records a 

con^c ion, it may be treated as a surplusage and a legal nullity, and need 
not be formally quashed. r- & 5 /» 

j jurisfUction’*. — The jurisdiction to deal with proceedings 

under ^- 349 was conferred upon District and Sub-Divisional Magistrates and 

on no others but surely these words mean that a First Class Magistrate can- 
not act under this section. 


32a. (1892) Weir II 428 ; J^achian, ^894) 
Weir II 429. ^ 

32b. Muriasi Kundan, (1928) MWN 72. 

33. In re P. R. Joseph, A 1953 M 574: 1953 
Gr LJ 1079. 

34. Po rin, 9 Bur LT 213 : 34 IG 313. 


35. Rohimuddin Howladar, {\^05) 35 C 1092. 

36. Narqyan Dhaku, ( 1 928) 30 Bom LR 620 : 
AIR (1928) B 240. 

37. Vinay^, 38 B 719 : 16 Bom LR 598 : 
16CrLJ 273. 
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“Jurisdiction** contemplated is to hold an enquiry and commit for trial.®® 
Evidence recorded by a 2nd Class Magistrate having no jurisdiction to try the 
case cannot be legally considered by the Magistrate having such jurisdiction 
and to whom the case is ultimately transferred.®® 

7. “Is of opinion’* — A Magistrate deciding to act under this section 
should record his opinion that the accused is guilty and that he ought to 
receive a punishment different in kind from or more severe than that which 
he is empowered to inflict. The section does not require him to write a judg- 
ment.^® The Magistrate cannot use the expression ‘convicted the accused’, 
but that expression w’ould not render the reference illegal.*^ 

8. ^Punishment different in kind from or more severe than that 
which such Magistrate is empowered to inflict*. — The words were intro- 
duced by S. 7 of Act XI of 1874 while amending the Code of 1872. An 
order under S. 562 cannot be said to be a ‘punishment’. Whipping (now 
abolished) and sending Children to different schools under the Madras 
Children Act for youthful offenders are punishments different in kind from 
imprisonment or fine.*® 

9. Sub-section (1-A). — Was inserted by S. 93 of Act XVIII of 1923. 
See “Effect of the Amendment” svpra. Under this sub-section only the case 
of those accused, who are in the opinion of the Magistrate guilty, can be 
forwarded to the Sub-Divisional Magistrate.** 

Whether applies when accused dealt with under S. 562. — Sub- 
section (1-A) was intended to secure identity of treatment to all accused 
persons and to prevent conflict of jurisdiction. There is nothing in that 
section which would prevent a Magistrate acting under S. 562 to send up all 
the accused persons.*® Section 349 applies only to cases where punishment 
‘different in kind’ is sought to be inflicted, a case under S. 562 cannot be 
governed by it. Cases where provisions of S. 562 are sought to be applied are 
governed by S. 380.*® 

10. Sub-section (2) : Further Evidence. — The general rule is that the 
Magistrate who hears the evidence is competent to decide whether the 
accused is guilty or not guilty. But this section creates an exception to the 
general rule.*’ The Magistrate to whom the case is referred, may examine 
the parties, recall witnesses and take “further evidence.” 

11. Transfer. — The Magistrate to whom the case is referred under 
S. 349 cannot transfer it to another Magistrate but must dispose of it himself.*® 
S. 528 has no application to proceedings under this section.*® He cannot 
return it to the referring Magistrate on the ground that the latter has 
jurisdiction to pass adequate sentence.®® 


38. Abdul, 

39. Budha Tatwa, (1927) 55 G 65 : 47 CLJ 

122 . 

40. Khoda Bux Mai v. Ohadali Mai, A 1949 
C 308 : 52 CWN 576 ; Rang Bahadur, 
A 1949 P 317 ; 50 Cr LJ 664. 

41. Pagla Kahar, A 1946 P 412 ; 47 Cr LJ 
1016. 

42. Baba, 24 Cr LJ 738 : 74 IG 66 ; Public 
Prosecutor Curappa J^aidu, A 1933 M 
728: 34 Gr LJ 1045. 

43. In re P. R. Joseph, A 1953 M 574: 
1953 Cr LJ 1079. 

44. Sultan Muhammed Khan, (1925) 24 ALJ 
80. 


45. K. Achi V. K. Madhu Shudn Palra, A 
1953 Or 227 : 1953 Cr Id 1243 Contra 
Pirananayaga Pundaram, A 1943 M 390: 
44 Cr LJ 568. 

46. In reP.R. Joseph, A 1953 M 574 ; 
1953 Cr LJ 1079. 

47. Baba, 24 Cr LJ 738. 

48. Anon, 5 MHCR App XIII ; Valuadam, 
4 M 233 ; Viranna, (1886) 9 M 377 ; 
Thakur Dayal, 26 A 344. 

49. Vinayak Narayan Arie, (1914) 38 B 719: 
28 IG 321. 

50. Dula Faqueer V. Bhagirat Sircar, (1880) 
6 CLR 276 ; Ponnuswamy Nadan, 
(1911) 36 M 470 : 13 Cr LJ 16. 
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such judgment as is according to law’, 

of tlip r ^ ° order is meant to provide for the disposal 

Of tire case otherwise than by acquittal or sentence.si 


j Conviction or commitment on evidence partly 
\Vhen?^‘* Magistrate and partly by anothe?-(n 

whnlp ^ agistrate, after having heard and recorded the 

m pie evidence in an inquiry or a trial, ceases 

toexeicise jurisdiction therein, and is succeeded by another 

exercises such jurisdiction, the 
Magistrate so succeeding may act on the evidence so recorded by 

ecessor, or paitly recorded by his predecessor and partly 
recoided by himself ; Provided that if the succeeding Magistrate 
■ opinion that further examination of any of the witnesses 
w ose cvi ence has already been recorded is necessary in the 
nterests ol justice, he may re-summon any such witness and after 
uc 1 uitier examination, cross-examination and re-examina- 
uon, it any, as he may permit, the witness shall be discharged. 

(2) Nothing in this section applies to cases in which proceed- 
ngs lave been stayed under Section 346 or in which proceedings 
nave been submitted to a superior Magistrate under Section 349. 

n ^hen a case is transferred under the provisions of this 
o e lom one Magistrate to another, the former shall be deemed 
o cease to exercise jurisdiction therein, and to be succeeded by 
the latter within the meaning of sub-section (1). 


1. 

2 . 

3. 


4. 

5. 

6 . 

7. 

8 . 

9. 

10 . 

11 . 


SYNOPSIS 

Corresponding sections in former Codes. 
Legislative changes. 

— 1923 and 1955. 

State Amendments. 

— Bombay. 

— Saurashtra. 

Eflect of 1955 Amendment. 

Object. 

Scope. 

Any Magistrate. 

Hearing the whole or any part of the 
evidence. 

In an inquiry or Trial. 

May act on the evidence so recorded 
Applicability of section. 

— to proceedings under Chapter \UII. 

If applicable to Summary Trials. 

—not applicable to bench of Magis- 
trates. 


— not applicable to Judges. 

— to proceedings before Special Judges. 
— in Warrant Cases not applicable 
before charge is framed. 

— if applicable to cases of transfer. 

12. Evidence recorded by Successive 
Magistrates. 

13. ‘Ceases to exercise jurisdiction.’ 

14. Death of Magistrate. 

15. Part-heard case. 

16. ‘Or he may resummon witnesses.’ 

17. Magistrate pronouncing a judgment 
of his predecessor. 

18. ‘.May when the second Magistrate 
recommences his proceeding. 

19. Proviso. 

20. Sub-section (2). 

21. Sub-section (3). 


1. Corresponding sections in former Codes. — This section corres- 
ponds to Ss. 328, 329 of the Code of 1872, S. 156 of Act IV of 1877 and the 
^ode of 1898 before amendment was similarly worded as that of the Code of 


2. Legislative Changes (1923-1955).— The words “ or in which pro- 
ceedings have been submitted to a superior Magistrate under S. 349” in 

51. Abdulla, 4 B 240 FB ; ChinnimaHgadu, (1876) 1 M 289 FB. 
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S. 350, Note 5] conviction or commitment on evidence 

sub-sec. (2) were added, and sub-sec. (3) inserted, by S. 4 of Act X.VIII 
of 1923. 

(1955). The words ‘or he may resummon the witnesses and recommence 

the inquiry or trial’ which occurred after the words ‘partly recorded by himself’ 
and sub-sec. (1) and the proviso has been substituted for the old provisos 
{a) and (6) which read as follows : — 

“Provided as follows : — 

(a) in any trial the accused may, when the second Magistrate com- 

mences his proceedings, demand that the witnesses or any of 
them be re-summoned and reheard ; 

(b) the High Court or, in cases tried by Magistrates subordinate to 

the District Magistrate, the District Magistrate may, whetlier 
there be an appeal or not, set aside any conviction passed on 
evidence not wholly recorded by the Magistrate before whom 
the conviction was held, if such Court or District Magistrate is 
of opinion that the accused has been materially prejudiced 
thereby, and may order a new inquiry or trial”. 

The words of the section in the Code of 1898 are slightly different from 
the words of the corresponding sections of the Codes ol 1872 and 1882. The 

alteration might have been made with a view to include < ases of transfer.^^ 

It was further pointed out in this case®^ that the earlier rulings are still good 

law. 

3. State Amendments. — 

Bombay — The amendment to the old proviso by Bomf)ay Act 23 of 1951 must be 
deemed to have been superseded by the substitution of the said proviso by the Amending 
Act 26 of 1955. 

Saurasbtra — Amendment of the old proviso (b) to sub-sec. (1) by Saura>iura 
Act 4 of 1952 will be deemed to have been superseded in view of the substitution of the said 
provisos {a) and (6) by the Criminal Procedure Amending Act 26 of 1955. 

4. Effect of 1955 Amendment. — In order to provide a speedy trial 
which is the object of the amendment of the Code the Legislature has taken 
away the valuable right of the accused to claim as of right a de novo trial 
enjeved by him, which was enshrined in the judgments of the different High 
Courts. The new proviso which has been substituted for the old proviso 
gives the Magistrate an option of resummoning any witness and discharging 
him after funher cross-examination and re-examination as he may permit. 
The Amendment has put the accused in a disadvantageous position. 

5. Object. — “It is only in view o( the necessarily frequent changes in 
the office of Magistrate the Criminal Procedure Code provides specially that 
a Magistrate may pronounce judgment on evidence partly recorded by his 
predecessor and partly by himself, but there is no such provision in the case 
of Sessions Judges”.®^ The object of the provision no doubt is that a man 
shall not without his consent be convicted on evidence which has not been 

recorded in the presence of the Magistrate with whom the final decision of 

the case rests.®* Section 350 was enacted to meet the case of transfer of 
Magistrates from one district to another.®® 


52. Deputy Legal Remembrancer v. Upendra 
Kumar Chose, (1906) 12 OWN 146 
(144). 

53. Tarada Baidu, (1881) 3 M 112 (IISV 


54. Bahib Din, (1922) 3 L 1 15 : 23 Cr LT 
330. 

55. Hardwar Singh, (1863) 20 C 870. 
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whether of change of trying Magistrates 

n.e„frrL 

•no(hcr office, .» jonsdicuon ,n ,hai p„s,, a„d i, ,„o„rtod by 

C,.,.,To’.l p“rdo“ 

succeeding Magistrate to hold a nn t '? obligatory on the part of ihc 

on the ev!denc"e recorded b ht ted'e sr^^^ '<> Judgment 

its option either ofardno- *1 ^ oecessor. It is for the Court to exercise 
to rLtmnion 'he Court or 

proviso to this section which gfves t^eT'^'H ■ u 

witnesses or some nftht-rr. § the accused a right to demand that the 

the Court exercise' the ^ and reheard applies only when 

by the other S^ur^ Ur. evidence recorded 

recommencing the innii' Court selects the other option of 

g q iry or trial and the resummoning of the witnesses. 

a Se!sioit*"ju^g^e^«2^*This^^^^ ^PPb'es to a ‘Magistrate^ and not to 

trates «3 This^v1ewe3 has been ^diJed hTthTiS^^n 

were inserted in part of the evidence. — These words 

Das's case ^ ^ consequence of the decision in Raghunath 

defined bv referred to in this section is 
defined by S. 4 and does not include a reference to the police.«^ 

before a eyiden^ so recorded”. — The proceedings held 

in<T Magistn^p Wiped ofif merely by the intention of the succecd- 

trial and whe ^be prosecution witnesses and recommence the 

Mavk rate u ^ third Magistrate it is open to such 

left^bv fhp n proceedings from the stage at which they were 

Mauisi^ntf* • Magistrate. After ihe 1955 amendment the succeeding 

Magistrate is to act on t he evidence recorded by his predecessor and may 


57. 


58. 

59. 


60 . 


Deputjf Legal Remembrancer v. Utendra 
Kumar Chose, (1906) 12 CWN 140 
U44) ; Palanxandy Gounden, (1908) 32 

Rughooiialk, (1875) 23 \VR (Cr) 59 
m); Sahib Din, (1922) 3 L 115 (121) : 
also R'ga Paik v. Rga Saw Hlains 

118: 20CrLJ 336: 

OU 1C 0/2. 

Radhe, (1889) 12 A 66, not followed in 
KvdraltuUa, (1912) 39 C (780) 785. 
Raghunath Prasad v. Slate of U P A 
,1959 A 345 : 1959 Gr LJ 671 follow- 
mg Annania Copal Shastry v. TheStaU 
of Bombay, A 1958 SC 915. 

Kartik Chandra Ghosh v. Pannalal 
Chatterji, A 1958 C140; 1958 Cr Lj 


1956 A 138: 1936 


371. 

6 1 . Salig Ram, A 
Cr LJ 186. 

62. Tarada Baidu, ( 1881) 3 M 1 12 (1 13) ; 
Raghunath, 23 VVR (Cr) 59 ; Buta, PR 
1890 ; Sakharam, 26 B 50. 

63. Giridhari, (1921) 2 L 237 : 22 Cr LJ 
740 ; Abdul Ghani, (1921) 1 PLR 
1922 : 22 Cr LJ 511 ; Italia, (1916) 8 
LBR 463 : 18 Cr LJ 96 ; Damri Thakur 
V. Bhowani Sahoo, (1895) 23 C 194. 

64. (1875) 23 VVR (Cr) 53. 

65. Sadagopackarayar v. Ragaca Charayar, 
(1886) 9 M 282. 

66. Banarsidas, A 1953 A 58 : 1953 Cr LJ 
222 . 
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summon a witness under the proviso for his decision and the exercise of that 
provision is entirely within his discretion. 

11. Applicability of section — Section whether applies to pro- 
ceedings under Chapter VIII. — A full bench of the Madras High Court 
has held that S. 350 (1) proviso (a) applies to proceedings under S. 107 and 
the accused in a security case can claim a trial de novo on the Magistrate 
being transferred.®’ Newbould, J., held : — “We have no doubt that the inten- 
tion of the Legislature was to limit the application of proviso (a) to criminal 
trials and not to extend that proviso to enquiries which are also covered by 
the first portion of the section'’.®® 

It docs not apply to a case when the Sessions Judge acts under S. 123 

( 2 ).®® 

This section is in terms wide enough to cover any trial or inquiry under 
the Cr. P. Code and is applicable to "a proceeding under S. 145.’® 

Section if applicable to summary Trials. — In a summary trial con- 
viction by the Magistrate based on the notes of the evidence of witnesses ex- 
amined by liis predecessor is not in order. 

Section does not apply to a Bench of Magistrates. — This section is 
not applicable to a trial by a Bench of two Magistrates.’^ Under the U. P. 
Government Rules this section applies to Benches of Magistrates.’® 

Section is not applicable to Judges. — A Sessions Judge cannot act on 
evidence recorded or partly recorded by his predecessor.’* It was doubted in 
In re ; Ibrahim Ali, whether in all cases where a Sessions Judge acts tipon the 
evidence recorded by his predecessor, the proceedings are void and shall be 
set aside by the High Court without regard to the question of prejudice.’® 

Applicability to proceedings before Special Judges. — Section 8 of 
the Criminal Law Amendment Act 1952 was amended by S. 4 of the Criminal 
Law Amendment Act 2 of 1958 by which S. 350 was made applicable to 
the proceedings before a Special Judge. In the instant case judgment not 
being based on the evidence wholly recorded by him, the trial had been 
violated.’® 


In warrant cases — not applicable before Charge is framed. — S. 

350 (1) (( 2 ) cannot be applied to proceedings in a warrant case before the 
charge has been framed. At that stage the proceeding is not a trial but is 
merely an enejuiry,” 

Section if applicable to cases of transfer. — The section applies to 
cases transferred from the file of one Magistrate to another.’® 


67. Teluchuri Ven^alachinnaya, 43 M511 : 
38 MLJ 37 : 56 IG 50 FB ; Dwoda 
Kant Roy v. Karimnddin Monshee, (1879) 
4 CLR 452. 

68. Sadek Raza v. Sachindra Nath, 37 CLJ 
128 ; 24 Cr LJ 569 : 73 IC 265. 

69. Rasul Rux, A 1942 S 122 : 37 Cr LJ 
983. 

70. /inu Sheikh, 37 C 812 ; Ali Mahomed v. 
Taruk, 13GWN 420. Surya Rao, A 
1948 M 510. 

71. Munshi, A 195+ A 356 ; Jleman Deo 
Singh, A 1936 S 40; Surat Borough 
Municipality v. Nagindas Megnli, A 1953 
B 29 : 1953 Or LJ 159 ; Raj Narmada 


Shiv Shankar, A 1953 Sau 81. 

72. Abdul Hakim, 62 C 286 ; 36 Gr LJ 857, 
Abdul Ghani, A 1922 L 127. 

73. Hat Narain, A 1943 A 20 : 44 Cr LJ 
203. 

74. Balwant Singh, A 1950 MB 48 ; 51 Cr 
LJ 1131 ; Bashir, A 1950 L 173 ; Ram 
Chandra Naik. A 1947 P 428. 

75. A 1960 AP 355, 1960 Cr LJ 882. 

76. Selhuraman, A 1960 AP 151 ; 1960 Gr 
LJ 307 following In re Fernandez, A 
1958 M 571 FB. 

77. Ramnathan Chettier, {\^22) 46 M 719 : 
24 Cr LJ 192. 

78. Aan/loa, (1914) 36 A 315. 
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no application*^ transfer was under S. 528, and that S. 350 has 

have dted” ^ ‘ ‘ by the authorities we 

successive Magistrates-convic- 

UDon evirl Magistrate is legal.— A conviction by a Maoisirate acting 

is valid «» '^‘i? is'^‘^d°“h'r predecessor and partly by anothcf 

case being Jea Sth t poss.bilitv ofa 

templated ^'^'^«ssive Magistrates 


tty 
was con- 


iurisdiction^'T/® to exercise jurisdiction’.-The words “ceases to exercise 

ivould imolv bwh' ‘'\'"^ttiry or trial’ and not, as the Allahabad ruling** 
would imply, in the incumbent of a particular post.^^ ^ 

not bTpn^HnT^! similar views expressed in the cases noted below'® has 
on923. ^ in sub-sec. (3) inserted by Act XVIII 

CourT applicable to a case which has been transferred from the 

which Mauler ^'loistrate to that of another. It is not restricted to cases in 
which Magistrates succeed each other in their offices.s^ 

S witnesses were not examined at the de novo trial under 

350 but cross-examined ; held that the trial was vitiated. 

nnvvp^rtrl on the death of a Magistrate em- 

DowerpH tu ^^agistratc being the only Magistrate em- 

the derpTc H /rf upon his file a case which was being tried by 

ed the Hp ^ I^istrict Magistrate must be referred as having succeed- 

d the deceased within the meaning of S. 350 (1) of the Code.®® 

been another Magistrate.’ — “These words have however 

hilt it U Magistrate must have left his post, 

.U ALnZ^^r 'his Court, Mohesh Saha, 

the narrn 88 ^ 'vord ‘succeeded’ should not be construed in 

me narrow sense .®® 

intended to meet the case of transfer of Magis- 
trates Irom one district to another.®® 

tV.^ I case. The succeeding Magistrate may proceed with 

the trial from the point at which he had arrived as such Magistrate.®® 

Sections 287 and 350. Where the Magistrate who has recorded the 
a ement o the accused at the inquiry, was succeeded by another Magis- 


79, 


80. 


81. 

82. 


Kudruiulla, (1912) 39 G 781 (786) ■ 
Mahesh Chandra Saha, (1903) 35 G 457; 
^ “^28 ; Palaniandy Gounden 

followed in Ram Das, 
^ > (^onga Chatty, (1918) 

12 Bur LT55 : 20 Cr LJ 496.'^ 

Govtndan A^air v. K. K. Krishnan Xair 

(1923) 47 M 245: 45 MLJ 808 : (1923) 
MWN815. 

Padhe, (1889) 12 A 66. 

Kudrutulla, (1912) 39 G 781 : 12 Cr LJ 


83. AkbarAli, (1918) 20 Gr LJ 41 : 48 IC 
681 (N). 

84. Sobhnath Singh, 12 CWN 138 : 6 Cr LJ 
431, referred to in Hnin Tin. 9 LBR 
92: I9GrLJ321; Daroga Chowdhury, 
(1919) 20 Cr LJ 638 (P) : 52 IC 398. 

85. Gorakal, (1917) 19 Cr LJ 705 : 46 IC 
289. 

86. (1908) 12 CWN 416. 

87. (1908) 13 CWN 420. 

88. Kudrutulla, (1912) 39 G 781 (785). 

89. Sri Ahobalamalam Jttr, (1898) 22 M 47. 
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trate who committed the case for trial, held that in view of S. 350 tlie state- 
ment was rightly admitted in evidence under S. 287. 

Hhe Magistrate may act partly recorded by himself 

These words read with proviso {a) imply that the Magnstrate may act on 
such evidence only if the accused do not claim a de novo trial. 

16 ‘Or he may resummon the witnesses and recommence the 

inquiry or tri^W^Discharge illegaL~The nature or stage of an inquiry is 
not modified by a recommencement thereof under S. 350. A charge once 
framed cannot therefore be cancelled by reason of the recommencement 
under S. 350 and the only ord'-r which the Magistrate can pass is that ol 
acquittal under S. 258 and not discharge under S. 253 (2) ol the Code.’-*^ 

When the case was heard de novo by the Magistrate to whom it had been 
transferred one of the witnesses whose statement had been recorded by the 
first Magistrate was dead ; held that his evidence could not be relied on as he 

could not be resummoned.®^ 

17. Magistrate pronouncing a judgment of his predecessor.— A 

Magistrate may date and deliver a judgment written and signed by his pre- 
decessor in office or hold a de novo trial ; such a Magistrate pronouncing a 
judgment of his predecessor is not the mouthpiece of the latter and he is 
deemed to have adopted the judgment as his own.®^ 

The Calcutta High Court has held a contrary view in Mahomed Rafque.^^ 

Judgment written by a Magistrate can be pronounced by his Successor.®^ 

18 ‘May when the second Magistrate recommences his pro- 
ceedines demand etc.’— “It will be noticed that the primary, and in one 
sense the governing words of the proviso are ‘in any trial’ and in my opi- 
nion, ’when the proviso speaks of the second Magistrate commencing his pro- 
ceedings it must mean his proceedings upon that trial”.®® 

19. Proviso.— The proviso has been substituted by Act 26 of 1955 for 
old provisos (a) and {b) printed, Supra, 

Can there be any waiver on the part of the accused ?— Where a 
case is transferred from the file of a Magistrate who is not competent to 
try it under S. 346, there must be a trial de novo of the whole case. In such a 
case the accused have no power to waive their right to a trial de novo.^^^ 

Proviso fb) ‘subordinate*.— A Magistrate of the first class is within 
the meaning of S. 437 (436) of the Code “subordinate” to the Magistrate 

of the District.®®** 

20. Sub-section (2). — Evidence recorded by a Magistrate having no 




92. 

93. 

94. 


Ghulam Jannalf (1925) 7 L 70 foliow- 
inc. The Sessions Judge of Managalote 
V. Malinga, (1907) 31 M 4p. ,q. .. 

T. Sfiramalu v. Nalam Knshna, (1914) 
38 M 585 : 1 5 Cr LJ 673, followed in 
Simhadri Noidu, 17Cr LJ 1 : 32 IC 
129. 

(1927) 8 L 570. 

In re Savarimslhu Piltai, (1916) 40 M 
108 : 32 MLJ 81 : 17 Cr LJ 196. 
(1925) 43 CLJ 100, following Baisnab 


Charon Deyw. Amin AH, (1922) 50 C 
664: 38 CLJ 202. 

95. Parasram v. Laxminarayan, A 1961 MP 
8 : 1961 (1) Gr LJ 88 (2) ; In re ; 
Gediraju jVarayan Raju, A 1952 M 790. 

96. Comer Sirder. (1898) 25 C 863. 

9Ga. AmbicaSingh, (1918)5 PLW 40: 19 
Cr LJ 625. 

0 96b. Laskri, (1885) 7 A 833 ; Opendra Nath 
Ghose V. Dukhini Beuia, (1886) 12 C 
473 (FB). 
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trace is bound to hold a S- 346. The Magis- 

cases^t^' (3).— Is new and gives effect to Kudrutulla and other 

An order of transfer takes effect as soon as it is passed.-^ 

trial.^^T^r ASenr^Sn'^luTd^" ^ ^ 

Other Magistrate iroin the staap wh case to be tried by some 

the prosecution case that was^ on rht” R ^ had to be framed and on 

for retrial by the appellate Coiirr p ^Vhen a case has been sent 

the Trial, sub-sec. (3} will be applidbleV^ ^ particular point in 

Benches.-No order 

only of a chanErp 1 ■ ° ^gistrates shall be invalid by reason 

BenchhaLv eafp in '^e constitution of the 

judgment is nassprl isdT which such order or 

1 R. . rx ■ SYNOPSIS 

. ^^«Port ofjoint Committee (1922). v i- 

Scope. ' Non-compliance vvitli section-— Effect. 

inserted by S. 95 of " new and was 

S. 350. But this clause^!^^^ s'^Sg^^sted that sub-sec. (4) should be added to 
mi t tee who said in their report^^— approval of the Joint Gom- 

duced in the Bill^to^'deaTwidrt^^^^^^^ f '^hich has been inlro- 

we have substituted for it n Be*iches goes somewhat too far, and 

gives effect to the law as laid d ^ter S. 350 which in our opinion 

that a iudffment ofn l u n'u^' tbe High Courts. Briefly it provides 
at the tirnf of passL/".^"^^^ ^vhen the Bench is duly constituted 

trates all of whom ha^e heard \he judgment is passed by Magis- 

mittee {1922). Proceedings throughout.** — Report of the Joint Com- 

shall be he?d valiT'^r'^savs" P°' circumstances a judgment 

^ certain circumstances it shall be valid. 


97. 

98. 

99. 

1 . 


Budhu Tatwa, (1927) 55 C 65 ; 47 CLJ 

i -‘^A® S 48 ; 26 Gr LJ 1363. 

} A ^938 C 415 : 39 Gr LJ 569 
A 1950 A 478 : 51 Gr LJ 


la. 39 G 731 ; MaAesA Chandra Saha, 35 C 
457 ; Ram Das, 40 A 307. 

2. Sasadhar Sarkar, 50 CVVN 485 : 1952 
Cr LJ 1436. 

3. Sheomal,A 1941 S 144; Akbar Ali, A 
1918 N 142: 20 CrLJ41. 
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It refers only to a ease where the whole constitution of a Bench has been 
changed during the time wl'cn the trial was pending.^ S. 350-A is intended 
to apply to only such cases where one or more Magistrates drop out altoge- 
ther and the remaining Magistrates pass the judgment.^ The section sets 
out those cases and those cases only in which judgments or orders are to be 
saved from invalidity.® 

3. Non-compliance with section — Effect. — Where prosecution ex- 
tending into several hearings was presided over by a Bench of Honorary 
Magistrates (consisting of three) only one of whom was present throughout; 
held that as the quorum of the Bench consisted of two, the trial was bad under 

this section.’ 

In order to save the order or ihe judgment of the Bench from being 
invalid the Magistrates constituting the Bench ought to have been present 
through out the proceedings.® The question whether in any particular case 
a substantial failure of justice has been occasioned is a question ol lact and 

not of law.® 


351. Detention of offenders attending Court — (1) Any 

person attending a Criminal Court, although noi under aiiest 
or upon a summons, may be detained by such Court for the 
purpose of inquiry into or trial of any offence of which such 
Court can take cognizance and which, from the evidence, may 
appear to have been committed, and may be proceeded against 
as though he had been arrested or summoned. 

(2) When the detention takes place in the course of an 
inqui^ry under Chapter XVIII or after a trial has begun, 
the proceedings in respect of such person shall be commenced 
afresh, and the witnesses re heard. 

SYNOPSIS 

1. Corresponding sections in former 2. Scope. 

Codes. 3. Sub-section (2). 

1 Corresponding sections in former Codes. — This section corres- 
ponds to S. 206 of the Code of 1861 and S. 104 of the Code of 1872 and is 
similarly worded as that of the Code of 1882, excepting that the words ^^tnquiry 
irilo or trial’' have been substituted for the word ^^txamination." 

2. Scope. — Section 351 deals with a state of things not covered by S. 
190 and is complete in itself and independent of Ss. 190 and 191.^® 

The effect of the section is that the preliminary procedure of issuing 
processes under S. 204 of the Code is dispensed with.“ This section does not 


4. liar Narain, \ 1948 A 20 : 44 Cr LJ 
203 ; Kalicharan, A 1955 A 711. 

5. Dasaraih Rai, A 1934 A 144 ; 36 Cr LJ 
38; /r«ri, A 1947 A 123: 48 Cr LJ 
431 Ram Khalwan,A 1932 A 191. 

6. Kesri, A 1947 A 123. 

7. Banwari,{\926)7 L 122 : AIR (1926) 
L 304, followed in Suraj Bali, (1927) 4 
CWN 1240: AIR (1928) Oudb 212; 
Naso, A 1932 N 93: 33 Cr LJ 559 ; 
ChilUihwar Dube, A 1932 A 131 ; 33 Gr 


LJ 200. Quaborl, A 1948 A 411. 

8. Jai Ram, A 1953 A 137; 1953 Cr LJ 
379 ; Ommum Pankajakhy v. Kulhy 
Dakshajani, A 1952 'EC 175 : 1952 Ct 
LJ 869. 

9. Khan, A 1935 A 814 ; 36 Gr LJ 
907. 

10. Sakhia, (1909) 10 Gr LJ 303. 

11. Suchandra Kumar Samania, A 1950 (J 
138; 51 Cr LJ 636. 
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taS'cognizanJS?" fo^ detention n,ust itself 

cltarg'itnhaVper^on^a'lrto T"',' " Pr‘'^°" ^ dis- 

6 i^L person so as to operate as a bar under S. 403.^3 

person atiending^L^s S>^urTwho cognizance of an offence against a 

- be irnpl.cated^ul^c:re"u:dt\Sa7gire^^^ 

maten‘allv''fro7 S ° gf i' section which differs 

detains ano.C person who is 7 the Magistrate 

this section applies and not S. 

trials'buMhe'r^rirdiS':,^^'" '» -q-n'es and 

other provMoTis';7h'e?ode‘L’re<;r:n^ '' 

Coun is hHH open.-The place in which any Criminal 

offence shall hf* H ^ ol inquiring into or trying any 

erallv " av h. ^^ich the public 

?ontaShTm:^ same can convet^ently 

Magistrate may, if he 

Dat licnkr cl7 f "">■ inquiry into, or trial of. any 

person shall not I public generally, or any particular 

building used by the''c7uT 


1. 

2 . 


Corresponding sections 
Codes. 

Courts to be open. 


SYNOPSIS 


in former 


3. Proviso. 

4. Trial in jail — Legality of. 

5. Exclusion of Police Officer. 

ponds to sections in former Codes. — This section corres- 

rct X oft875 S m 187ofthe Code of 1872, S. 150 of 

the Code of 1882 IV of 1877 and is similarly worded as that of 

trial open.— -The section contemplates that the inquiry or 

Maeistratf* nr ^ place but the proviso gives a discretion to the 

venerallv nr stage of the case exclusion of the public 

generally or any particular person. 

the Drar^irp”fr^t"^'!i^ Banerjee^s case^® the Calcutta High Court condemned 
P loldmg Court at the private residence of the Magistrate. 


Maung That v. Maung Chit Kyut^ A 
1941 P 30; 42 Cr LJ 244. 

Fateh Khan, A 1942 S 161 ; 44 Cr LJ 
137. 

10 CWN 1062. 


12. 

Komaleshwar Banerjee, 53 CWN (2 DR) 

W M 9 

16. 

13. 

Brahmadutt, A 1950 A 483: 51 Cr LI 
636. 

17. 

14. 

15. 

Uiu.i SLR 258 : 12 Cr LJ 399. 

Mtr Fateh Khan, A 1942 S 101. 

18. 
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It is well-established in England that every Court 

subiect of the King and that a right to an open trial is one 
■ The use of the word ‘ordinarily in Rule 63 of Calcutta 

hIvH Court Criminal Rules and Orders, which provides that 

should do their judicial work in public court-houses Xr than 

dinary circumstances a Magistrate may do judicial work in ° ‘"d' 

the nublic court-house. The embarrasment that a witness feels due to h_ 
hHi^place in society or because of her being a Brahmin lady can not jus i y 
K dine, of Ac Court at some place other than the court-house. 1 ha 
Ae wTtnesr has not been in good health for some time may be a -asm Joj 
adiourninff her examination but not for holding the Court elsevMicre 
ni should^ also resord reasons when he holds the Court at any 

place. 

3 Proviso —Under the proviso the Magistrate has a discretion to 
exclude the“public generally or aL particular person from the room where 
the trial is heard, but he must record his reasons. 

4 Trial in iail— Legality of.— The whole trial held in jail is not 
illeeal when there is^ nothing to show that admittance was refused to any one 
who desired it or that the prisoner was unable to communicate with 
friends or counsel, but such trials are usually undesirable. 

Section 352 probably contemplates that a Magistrate can hold his Court 
trial in jail but must record reason for excluding the public. 

nublic have access to the Court room • * 1 1 1 1 / 

trvino- Magistrate is in no way connected with the jail department. vvnci 
Ute MSsTrate decides to hold the trial in jail he must pass a formal 

order.*® 

5 Exclusion of Police OfBcer.-The power to exclude any person 
makes no exception in the case of a police officer, when accused objects. 


19. 

20 . 



21a. 

22 . 


Hash Nath Agarwal, A 1947 A 436 
10) • 48 Cr LJ 868 following Scott v. 

1913 AG 417 (440). 
tmar Purendta Nath Tagore v. Kalipada 

itt, A 1956 G 513 : 1956 Cr LJ 1196. 
asanta Kumar Mukherjee, 55 OWN 
9 ; A 1952 G 91 ; 1953 Cr LJ 82. 
jilash Nath Agarwalla, A 1947 A 4r36 , 
t Cr LI 868 ; Hakamal Rai, A 1943 L 


Sahai Singh, 21 PWR 1917 (Cr) : 18 Cr 
LJ 852, In re: T. R. Ganesan, 1950 
MWN 924 ; A 1950 M 696. 
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26. 
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Kailash Nath Agarwalla, A 1947 A 436 : 
48 Cr LJ 868; U. Khemeim, A 1940 R 
72 : 41 Or LJ 497. 

PrdSQfita KumciT Afukhetjte^ A 1952 C 91j 


1953 Cr LJ 82. 

In re T. R. Ganesan, A 1950 M 696 
overruling In rc ; Af. R. Venkataraman, 
A 1950 M 441 ; 51 Gr LJ 1632. 

IJ. Khamin, A 1940 R 72 ; 41 Gr LJ 

497. 

Nathu Sineh, A 1925 N 296 ; 26 Cr LJ 
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CHAPTER XXV 

Of the Mode of Taking and Recording Evidence in Inquiries 

AND Trials 

353. Evidence to be taken in presence of accused — 

the nrpLnr ^ ^^all be taken in 

disnemeH attendance is 

dispensed with, in presence of his pleader. 

SYNOPSIS 

in former 


1 . 


Corresponding sections in 
Codes. 

2. Scope. 

dcd^’’*^' otherwise expressly provi- 

4. Recording of Evidence in the Absence 


5. 


of Accused. 

— Cross-complaint, 

'Or when his personal attendance is dis- 
pensed with. 

— in presence of Us pleader. 


ponds to former Codes. — This section corres- 

r 83 nLlrtnh t" '9'’ P-^agraph I of the Code ori872, 

Code of 1882^ ^ ° ^ 877 and is similarly worded as that of the 

bv fadnrp mentioned in this section a trial is vitiated 

y tailure to examine the witnesses m the presence of the accused person." 

centiLs iif expressly provided”.— Barring the ex- 

EWdence Act and S 17 f’ r a’ • 540-A ofthe Code, Ss. 32 and 33 
shall bp talfpn i*rt iU ^ Extradition Act all evidence in any inquiry or trial 

540 A bv r F accused." Apart from Ss. 205 and 

Maeis'tratp a sT r j" empowers a presiding officer whether he be a 

ffie personal an High Court to dispense with 

tne personal attendance of the accused.so 

lave in the Absence of Accused. — This section 

the pvidpnr#* f ^ evidence shall be taken in the presence of the accused i.f. 

this rule is no^'curawf™'''' ''' Pf^secution. Contravention of 

itself does not empower a Court to record evidence in the 

*^‘*if*^ accused person except when his or her presence has been dis- 
pensed with under Ss. 205 and 540-A.32 

11 ^ Magistrate trying a Criminal Case to take the deposi- 

tions in the case and have them copied and used in the other case,” even with 
the consent of the accused.” 

Gross-complaint, In the trial of two cross-complaints, one being the 
prose cu ion evidence in one and defence in the other, the procedure violates 


28. 

29. 

30. 

31. 

32. 


Bigan Singh, (1927) 6 P. 691. 

A1951 EP 178; 52 Cr 

iTsie 

10 * 7^9 

//irfraD^pi V. Sarnapat Singh, A 1955 
PunjSl :1955 GrLJ695. 


33. Mazhar Ait, 27 CWN 99 ; 24 Cr L J 
1 98 : Mohammad Khan^ A 1 928 L ^ • 
Siddiq Aliy \ \950 \ 110:51 Cr LJ 

422 

34. Thakar Singh, \ 1927 L 781 ; 28 Cr 
LJ 771 ; Bijan Singh, 6P 691; 29 
Cr L I 260 : Abdul Gaffur v. Govmi 
ProfJ^, A 1928 R 284. 
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.W»JacS“ “f aktnca of 

“‘tendance is dispensed with, in pre- 
sence of his pleader.’— iVe sec. 205. ^ 

section*'dn«'‘'n'^”''’'f Nagpur^* High Courts have held that this 

section does not confer power on the presiding officer to dispense with the 

personal attendance of an accused person. 

P Madras‘2 and Madhya Bharat « Mysore “ 

Pepsut- High Courts have held a contrary view. Mysore, 

Under this section High Court can dispense with the attendance of an 

Court on the ground ofins 111 

consent'^ffin previous proceedings was admitted with the pleader’s 

thn^ Ih previous proceeding- 

fhe “‘^"““lon of such evidence is bad and it could not be said thlt 

the particular accused was not prejudiced.^® 

354. Manner of recording evidence outside presi- 
dency-towns.-In inquiries and trials (other than sunimary 
tnals) under this Code by or before a Magistrate (other than 
a Presidency Magistrate) or Sessions Judge, the evidence of the 

Witnesses shall be recorded in the following manner. 

SYNOPSIS 

former ( 1 ) Bombay. 

(2) Madras. 


1 . 


Corresponding sections 
Codes. 


2. State Amendments. 


3. “In the following manner.” 


}' sections in former Codes.— This section rnrre,. 

CodeVn882^^ worded as that of the 

See Commentary on the next section. 

2. State Amendments— (n Bombay. — The words ‘outside Prctidcncy Towns’in the 
marginal note to this section were deleted by Bombay Act 32 of 1948. ^ 


35. 


3G. 

37. 

38. 

39. 

40. 


Allen, (1923) 4 L 376 : LLR 103 : 25 
Cr LJ 68 ; Taqui Mohamed v. Haji 
Mohamed Jan, A 1038 Oudh 253 ; 
40 Cr LJ 1 : Debi Dayal, A 1942 
Oudh 444 ; 43 Cr L J 781. 

Khair Mohammad, A 1940 L 466 : 42 
CrLJ 151, 

Kalidas Banerjee, A 1954 G 576. 

Indra Devi v. Samagat Singh, A 1955 
Punj 81 : 1955 Cr LJ 698. 

Madho Rao GhataU v. Isivardas Bagdi, 
A 1949 N 334 : 50 Cr L J 932. 

Sultan Singh Jain, \\^5\ h 864 (FB) 

Aditya Prasad Bagchi v. Jogendra Nath 
Moiira, A 1948 A 393. 


41. 

42. 

43. 

44. 

45. 

46. 

47. 

48. 


14 Bom LR 236: 13 Cr LJ 


A'm^, 

464. 

In re Ummal Hasnath, A 1947 M 433 • 

L ^‘^^lowing Kandamani 
Devt, 45 M 359. 

Anand Merlrand v. Anant Pandurang A 
1956 MB 13: 1956 Gr LJ 64. 

Kardsedji Wookerji Bananji, A 1954 
Mys 181. 

Krishan, A 1954 Pepsu 36. 

Kandamani, (1922) 45 M 359. 

King, 14 Bom L R 236 : 13 Cr LI 464 • 
15 I G 96. J . 

AIR (1928) R 284. 
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( 2 ) 


Madras,— Same as the Bombav Amendment vide Act 34 of 1955. 


! II following manner”.-! he expression ‘the evidence of the 
vvitnesses shall be recorded in the following manner’ as used in S. 354 has a 

chnical meaning and that technical meaning is to be gathered from S. 355. 

ne provision is unlike the provision contained in either S. 262 or 264.‘*® 


summons-cases and in trials of 
certain offences by first and second class Magistrates.— 

(1) In stimmons-cases tried before a Magistrate other than a 
rest ency Magistrate, and in cases of the oflences mentioned 
in sub-section (1) of Section 260, clauses (i) to [m). both inclu- 
sive when tried by a Magistrate of the first or second class, and 
in all proceedings under Section 514 (if not in the course of a 
na j t e Magistrate shall make a memorandum of the substance 

o t le evidence of each witness as the examination of the witness 
proceeds. 


(2) Such memorandum shall be written and signed by the 
agistratc with his own hand, and shall form part of the record. 

(3j If the Magistrate is prevented from making a memoran- 
dum as above required, he shall record the reason of his inability 
to do so, and shall cause such memorandum to be made in writ- 
ing from his dictation in open Court, and shall sign the same ; 
and such memorandum shall form part of the record. 

SYNOPSIS 

1. Corresponding sections in former Codes. 4. Sub-sect=on ( 2 ) 

3 : -Sorandu.-. Sub-seCion (3). 

sections in former Codes. — This section corres- 
ponds to S. 267 of the Code of 1861, Ss, 222 and 333 of the Code of 1872 and 
with the modifications that S. 260 (m) is substituted for 260 (k) and the words 
and in all proceedings^^ under S. 514 [if not in the course of a trial) added after the 

or second class Magistrate” in sub-scc. 1 ) in the Code of 

1898, It IS the same as that of the Code of 1882. 

o provisions of Ss. 263 and 264 are not controlled by 

o. 355.°^ 

Proceedings under Chapter XXXVI cannot be conducted as in a sum- 
mary trial under Chapter X^.II but the evidence taken must be recorded as 
provided by S. 355.^1 

In summary trials under S. 260 the Magistrate is not required to make 
any memorandum of evidence at all. Ifhe does not try the accused under 
provisions of S. 260 but in the ordinary course, he is required under this sec- 
tion to make a memorandum.®^ 


49. Surat Borough Municipality v. Pfagindas 
Manganlaly A 1953 B 29 ; 1953 Cr LI 
189. 

50. Mantoo Tewari, (1926) 25 ALJ 140, 
dissenting from the contrary view in 
Salish Chandra Mitra, (1920) 48 C 280 : 
32GLJ 451. 


51. Kali Dassi v. Durga Charon j\atk, 
(1892) 20 C 351: Mating Po Saw, A 
1935 R 106: 36 Cr LJ mZ Monte 
Tewari, A 1927 A 124. 

52. Hahz Mohammad Rafq Ahmad, A l^Jo 

A 219; 37 Cr LJ 710. 
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S. 488 (6) lays down that the evidence under that section shall be recor- 
ded in the manner prescribed in summons-cases. 

tl... 1 S. 355 does not require a Magistrate to record 

J witnesses but only to make a memoraudum of the substance 

, • 1 ^’ (2)—Recoid not signed by the Magistrate vitiates 

trial —V\ here the record prepared by ilie Magistrate was very careful and 
complete but was not signed, held tiiat the error vUiated the trial.^^i* 

so” f', ‘7'*'= "hall record the reason of liis inability to do 

u"hin S /sTrr 74'w"^' he pleaded as an imabnilj 

Within b. 356, sub-cl. (4; to making memoranda of evidence.®’. ^ 

356. Record in other cases outside presidency 
towns —( 1 ; In all other trials before Courts of Session and Mae is- 

trates (other than Presidency MagLstrates), and in all inquiries 

shalrS^^tar*^^ evidence of each udtness 

shall be taken down in writing in the language of the Court 

either by he Magistrate or Sessions Judge with his owri hand or 

trom his dictation in open Court or in his presence and hearing 

and under his personal direction and superintendence and the 

evidence so taken down shall be signed by the Magistrate or 

Sessions Judge and shall form part of the record. 

Evidence given in English.-(2) When the evidence of 
such witness is given in English, the Magistrate or Sessions 
Judge may take it down in that language with his own hand or 

fr7^\-' writing in that language 
irom his dictation in open Court, and, unless the accused is famililr 

with English or the language of the Court is English an 
authenticated translation of such evidence in the languaffe of the 
Court shall form part of the record. ° 

(2A) When the evidence of such witness is given in anv 
other language, not being English, than the language 
of the Court, the Magistrate or Sessions Judge may take it down 
m that language with his own hand, or cause it to be taken 
down in that language in his pre.sence and hearing and under 
his personal direction and superintendence, and an authenticated 
translation of such evidence in the language of the Court or 
in English shall form part of the record. 


53. 

54. 

55. 


Jafar, 52 C 668. 

Gopal Goundan, (1896) 19 M 269 (270) 
6MLJ134. 

Mahomed Ishaq, (1922) 23 Cr LJ 120 i 
651 C 552 (P). 


56. 


57, 


Balkeshar Singh, (1922) 3 PLT 322 ; 23 

Mohshin, A 1940 

P* i I A* 

if cfLjTso ‘ 1 2C ; 
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Memorandum when evidence not taken down by the 
Magistrate or Judge himself.— (3) In cases in which the Magis- 
trate or Sessions Judge does not either take down the evidence 
with his own hand or cause it to be taken down in writing from 
his dictation in open Court, he shall, as the examination of each 
witness proceeds, make a memorandum of the substance of what 
such witness deposes; and such memorandum shall be written and 
signed by the Magistrate or Sessions Judge with his own hand, 
and shall form part of the record. 


(4) If the Magistrate or Sessions Judge is prevented from 
making a memorandum as above required, he shall record the 
reason of his inability to make it. 

SYNOPSIS 


1. Corresponding sections in former 
Codes. 

2. Legislative Changes 1923 and 1955. 

3. State Amendments (1) Bombay (2) 
Madras. 

4. Effect of 1955 Amendment. 

5. Scope. 


6. ‘In all other trials’. 

7. In the language of the Court. 

8. Sub-section (2). 

9. Sub-section (2A). . . - 

10. Non-compliance with the provisioni ol 
the section. 

— Effect 


1. Corresponding sections in former Codes. — This section corres- 
ponds to S. 195 of the Code of 1861 and S. 334 of the Code of 1872, and 
excepting sub-sec. (2A) inserted by S. 96 of Act XVIII of 1923, is the 
same as S. 356 of the Code of 1882. 


2. Legislative Changes (1923). — Sub-sec. (2A) was added in 1923. 


“Section 356 does not provide for evidence being taken down in any 
other language than that of the court or if the language of the court is not 
English. The result is certain a loss of accuracy whenever evidence is given m 
a third language as it has to be translated into, and taken down in, the lang- 
uage of the Court or in English. The object of the amendment is to secure 
greater accuracy and to avoid waste of time in translation ” — Statement oj 
Objects and Reasons. 


Evidence recorded by Forest-officers under the Burma Forest Act, 1902 

(Bur. Act IV of 1902), in accordance with S. 355, 356 or 357 of the Code is 

admissible in subsequent trials before Magistrates — see S. 53 of that Act , 
under the Madras Forest Act, 1882 (Mad. Act V of 1882), S, 59, Mad. Code. 
Under the Forest Act, 1878 (VII of 1878), General Acts, Vol- lb 

evidence, recorded under cl. (d) of S. 71 of that Act, is admissible m any 
subsequent trial before a Magistrate, provided it is taken in the presence o 
the accused person. 


Legislative changes (1955). — -In sub-sec. (1) after the words “writing 
in the language of the Court” the word ‘either’ and the words ‘with 
hand from his dictation in open Court” after the words ‘Sessions Judge and c 
words “the evidence so taken down” after the words ‘superintendence and an 

the words ‘and shall form part of the record’ after “Sessions Judge an a 
the end of sub-sec. (1). 

In sub-sec. (2) the words “or cause it to be taken down in writing in 
that language from his dictation in oper Court” after the w'ords “may t e 
down in that language with his own hand”. 
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In sub-sec. (3) the words ‘In cases in which the Magistrate or Sessions 
Judge does not either take down the evidence with his own hand or cause it to 
be taken down in writing from his dictation in open Court’ were substituted 
for the words “In cases in which the evidence is not taken down in writing 
by the Magistrate or the Sessions Judge” by Act 26 of 1955. 

3. State Amendment 

(1) Bombay. — In the marginal note tlie words ‘outside the Presidency Towns’ were 
omitted by Bombay Act 32 of 1948. 

(2) Madras. — Same as in Bombay, vide Madras Act 34 of 1955. 

4. Effect of 1955 Amendment. — The amendment enables the Magis- 
trate or the Sessions Judge to take the assistance of a stenograplier for record- 
ing evidence. 

5. Scope. — The provisions of sub-sec. (1) imperatives^ The direc- 
tion contained in this section is mandatory. The recording of evidence 
therefore in a language which is not the language of the Court is not merely 
an irregularity but an illegality which vitiates the trial.^® The provisions 
of S. 356 apply only to cases to which the provisions of S. 355 do not 
apply. 

6. ‘In all other trials’, S. 1 17 (2) which says that evidence should 
be recorded as in summons-cases and it follows that this section applies. 

Thi.s section also applies to inquiry under S. 145; see the full bench 
decision of Narendra PalS^ 

This section prescribes the manner in which evidence is to be recorded in 
warrant-cases. 

7. Tn the language of the Court.’ — See section 588. 

When the Magistrate did not record the statement in vernacular, the 
irregularity vitiated the trial. 

8. Sub-section (2).— Must be governed by S. 357. The Government 

of Bengal has empowered Courts of Sessions to record evidence in English 
language.®* 

9. Sub-section (2A). — is new. See Statement of Object and Reasons 
quoted at the beginning of the Commentary to this section. 

Where the evidence is given in Tulu language which has no script of its 

own and was recorded in English and interpreted to the witness in Tulu, held 
the procedure was in accordance with this sub-section.®^ * ^ 

10. Non-compliance with the provisions of this section. Non- 

compliance with the provisions of sub-sec. (1) vitiates the trial.®® 

Non-compliance with S. 356 (3) is a mere irregularity which does not 
prejudice the accused when it has been taken down in the presence and 


63. Udit Narain, 17 ALJ 1146 : 21 Cr LI 
28:54 IC172. 

64. Na'>i Rawol, A 1943 G 32 ; 4 1 Cr LT 
388. 

65. In re Raja Shet(y, A 1960 Mys. 48. 

66. Jnnki Prasad, 29 Gr LJ 235, Lauiram 
Chandramani Singh, A 1959 Manipur 46- 
Ujgar Singh, A 1949 G 302 r 50 Gr LJ 
560. 


58. Sadananda Mandat, 42 G 381 : 19 GWN 
124 : 16 Gr Lj 192. 

59. Janki Ptosad, 19 Gr LJ 235: 43 IG 
827 (P). 

60. Hafiz Mohammad Rajiq Ahmad, A 1 936 
A 319 ; 37 Gr LJ 710. 

61. 52 C 721 FB: 29 GWN 701 ; Sadananda 
Mandat, 42 G 381. 

62. Sanatan Bhaltacharjee, (1925) 41 GLJ 



1 1 4 ?. 


CODE OF CRIMINAL PROCEDURE, 1..98 


[S. 357 


personal direction of the Maoistrate S' Whnm -j 

under S. 145 was not taken down m vernac lar nr 

supcrn.,encleuce A.W, ,t .. curable irregilriS under the Magistrates 

337. Language of record of evidence.— ( 1 ) The State 

dSrT'i,,"'"' p“' »f “ 

before in V NT . before any Court of Session, or 

each wirnL Magistrates the evidenc; of 

downTv th/^ f 356, be taken 

an r n his with liis own hand 

dent prevented by any suffi- 

which ncp 1 11 ^^ mg down the evidence of any witness, in 

rnd inn rn f inability to do so 

his dirfofin evidence to be taken down in writing from 

nis dictation in open Court. ° 

Sessinni taken down si, all be signed by the 

rccoici ^ ^^^tigistrate, and shall form pirt of the 


sinnc T 1 Government may direct the Ses- 

licli in ^ la.gistiate to take down the evidence in the Eng- 

In 7- ^7 'tmguagc of the Court, although such 

Ian,^uagc is not Ins mother-tongue, 

to former Codes. — This section corresponds 

7rded a7hL ^33 of the Code of 1872 and is similarly 

woraea as that of tlie Code of 1882. 


Option to Magistrate in cases under Section 

Jn cases of the kind mentioned in Section 355, the 
i a^is rate may, if he tliinks fit, take down the evidence of 

any witness in the manner provided in Section 356, or, if within 
me local limits of the jurisdiction of such Magistrate the State 
government has made the order referred to in Section 357, in 
the manner provided in the same section. 


tn sections in former Codes.— This section corresponds 

vvorHprl ^ 1 ? ‘777*^ 336 Of the Code of 1872 and is similarly 

woided as that ol the Code of 1882. 


359. Mode of recording evidence under Section 356 
or Section 357. •(!) Evidence taken under Section 356 or 
Section 357 shall not ordinarily be taken down, in the form of 
question and answer, but in the form of a narrative. 

(2) The Magistrate or Sessions Judge may, in his discretion, 
take down, or cause to be taken down, any particular question 
and answer. 



» 


A 1950 L 123; 51 Cr LJ 
1022 ; Susman Singh, A 1928 Oudh 
11 /. 


68. Kallu V. Bashiruddin, 53 A 172 ; A 
1931 A 3. 
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SYNOPSIS 

1 Corresponding sections in former Codes. 3. Sub-section (2). 

2. Scope. 

1. Corresponding sections in former Codes. — This section corres- 
ponds to S. 198 of the Code of 1861, S. 338 of the Code of 1872 and is 
similarly worded as that of the Code of 1882. 

2. Scope. — It is the duty of a Judge to take care that tlie evidence in 
each case is complete in itself ; and no Judge has any right whatever to place 
before the Jury any evidence save that which has been legally put in, in the 
particular case which is under trial.®® 

If questions are put and extracts included from depositions during the 
trial of a case, it must be obvious that the evidence has been admitted by the 
Judge and it must form part of the record.'® 

3. Sub-section (2). — Where the cross-examination is irrelevant and 
unnecessarily lengthy Magistrates are justified in disallowing questions. When 
a question disallowed is important it may be useful for the Magistrate to note 
it and the reasons for disallowing it so that the Superior Court may see 
whether the ruling was justified. Party should put in an application stating 
that such and such questions were put and disallowed.’^ 


360. Procedure in regard to such evidence when com- 
pleted. — (1) As the evidence of each witness taken under Section 
356 or Section 357 is completed, it shall be read over to him in 
the presence of the accused, if in attendance, or of his pleader, if 
he appears by pleader, and shall, if necessary, be corrected. 

(2) If the witness denies the correctness of any part of the evi- 
dence when the same is read over to him, the Magistrate or 
Sessions Judge may, instead of correcting the evidence, make a 
memorandum thereon of the objection made to it by the witness, 
and shall add such remarks as he thinks necessary. 


(3) If the evidence is taken down in a language diflferent 
from that in which it has been given and the witness does not 
understand the language in which it is taken down, the evidence 
so taken down shall be interpreted to him in the language in 
which it was given, or in a language which he understands. 

SYNOPSIS 


1. Corresponding sections in former 
Codes. 

2. Scope. 

3. “Shall be read over.'* 

4. ‘In the presence of the accused or his 


pleader.’ 

5. Effect of not reading over deposition to 
witnesses, 

6. Sub-section (3). 


1. Corresponding sections in former Codes. — This section corres- 
ponds to S. 198 of the Code of 1861, S. 339 of the Code of 1872 and is similarly 
worded as S. 360 of the Code of 1882. 


69. ^ootfar Khan, (1871) 16 WR (Gr) Gr LJ 601 (S8). 

36. 71. Dewan Singh Maftoon, A 1940 L 527; 

70. Molla Khan Kabuli, 37 GWN 1051 ; 35 42 Cr LJ 284. 
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2. Scope.— This section, although inserted in the Code of 1861 did not 
come into prominence before the decision of Mukerjee, J., in 
ca.e and other cases’^ although the Calcutta High Court in the case of 
Jogendra ^ath awse^, and Mahendra Nath Missir~\ and the Madras High 
ourt , or the Punjab Chief Court^**, held in cases of ‘perjury^ that the depo- 
sinon not read over cannot be used in prosecutions under Sec. 191 

‘^^^ iijthis connexion the case of decided after the Privy 

V'OunciI decision m Abdur Rahaman^s case."® 

1 case” the decision in Mayadeb Gossain’^ and cases” 

and ” were followed. 

Their Lordships of the Judicial Committee in Abdul Rahaman’s case” 
has distinguished Subramamya Aijtr'% case®" and held that non-compliance with 
the provisions^ of this section is curable by S. 537 of the Code. It is useless 

tnerelore to discuss the numerous decisions which had been made by the 

rT ^ Courts before the Privy Council decision in Abdul Rahaman’s 

. . read over.’ — The essential feature in verifying that a depo- 

sition has been read over and interpreted to a witness is the certificate signed 
by the presiding officer.®^ 

presence of the Accused —If the accused is in attendance 
e evif ence must be read over in his presence, it is only when he appears by 

sufficient^ ®2^^ reading over of the evidence in the presence of the pleader is 

5. Effect of not reading over depositions to witnesses.— Where the 
certiiicate of the Committing Magistrate endorsed on the deposition sheet 
states that the deposition was read out to the witness and that the witness 
c to be correct, the Court is bound to accept that as correct under 

b. «U of the Evidence Act until it is proved to be untrue. The dutyofdis- 
p acmg t e statutory presumption lies on the person who questions it. Even if 
It is true that the deposition was not read over, that would only amount to a 
curable irregularity and in the absence of prejudice which must be disclosed 
in an affidavit which shows exactly where the record departs from what the 
witness actually said, the objection cannot be sustained.®® 

It is incumbent to read over the deposition of each witness.®^ The 
reading oyer of depositions by the Bench clerk while the Court is recording the 

other witnesses is not a compliance with the provisions ofS. 

360.®® 


72. 52 C 159 : 28 CWN 968 : 41 GLJ 224 
and Dagalu, 52 C 499; sec Shamsher Alt 
Hazi, (1925) 53 C 129 ; Kuppu Mudali, 
(1925) 49 M 71 ; Kasim AH, (1924) 30 
CWN 336. 

73. (1915) 42 G 240; Jyotish Chandra 
Mukherjee, (1909) 36 G 955. 

74. (1908) 12 CWN 845. 

75. KarnaUhinathan Chetty, (1905) 28 M 
308. 

76. 12 PR (1917) Cr : 39 IG 847. 

77. Taj Mahomed, (1927) 29 PLR 14: AIR 
(1928) L 125. 

78. 54 lA 96 : 5 R 53 : 31 CWN 271 PG : 


28 Gr LJ 259. 

79. 6 C 762 ; sec also Ramesh Chandra Das, 
(1919) 46 G 895. 

80. 25 M 61 (PC). 

81. Vitho Raghoji, A 1938 N 487: 40 Cr LJ 
388 ; Bhagivan Singh v. The Stale of 
Punjab, A 1952 SC 214. 

82. Kasim AH, 30 CWN 226 : 27 Cr LJ 
508. 

83. Bha^wan Singh v. The Stale of Punjab, 
(1952) SCR 812; A 1952 SC 214 
(218). 

84. Amritalal Hazra, 42 G 957. 

85. Adiluddi, A 1936 G 423. 
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The object of reading over the deposition is to obtain an accurate record 
trom the witness of what he really means to say.®® 

6. Sub-section (3).— There is nothing in this sub-sec. (3) which 

shows that It requires that the deposition should be first read over as recorded 

in English and then be translated into the language in which the witness has 
deposed.®* 

Sub-section (3) has to be read subject to sub-sec (1).®® 

The distinction between Ss. 360 and 361 is very marked.®® 

361. Interpretation of evidence to accused or his 

pleader. — (1) Whenever any evidence is given in a language not 

understood by the accused, and he is present in person, it shall 

be interpreted to him in open Court in a language understood 
by him. 

(2) If he appears by pleader and the evidence is given in a 
language other than the language of the Court, and not under- 
stood by the pleader, it shall be interpreted to such pleader in 
that language. 

(3) When documents are put in for the purpose of formal 
proof, it shall be in the discretion of the Court to interpret as 
much thereof as appears necessary. 


SYNOPSIS 


1. Corresponding sections in former 

Codes. 

2. Difference between Ss. 360 and 36 i. 

3. Section docs not apply to cases of deaf 

and dumb persons. 


4. ‘Any Evidence.^ 

5. ‘Interpreted to him in open Court in a 
language understood by him.’ 

6. Sub-sections (1) and (2; are not 
mutually exclusive. 


1. Corresponding sections in former Codes. — This section corres- 
ponds to S. 200 of the Code of 1861, S. 340 of the Code of 1872 and is the 
same as that of the Code of 1882. 


2. Difference between Ss. 360 and 361. — It is dangerous in cases of 
criminal law to accept equivalents and except in cases where reading over 
deposition to the witness would be absurd, as for example with a deaf person, 
the provision should be complied with.®® 

3. Section does not apply to case of deaf and dumb persons. — A 

deaf and dumb man can understand by signs and signatures. Signs and signa- 
tures do not form a language. This section therefore does not apply to the case 
of a deaf and dumb accused. 


4. *Any Evidence.’ — Means oral evidence. 

5. ‘Interpreted to him in open Court in a language understood 
by him.’ — The language of S. 340 of the Code of 1861 was — when the 


86. Abdul Rahman, 54 lA 96 : 31 CWN 
271 : 28 Gr LJ 259 (PC). 
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90. Abdul Rahman, 54 lA 96 ; 31 CWN 
271 : \ 1927 PG 44 approving Jyotish, 
36 G 955. 

91. In re Oomayan, A 1960 M 20 : (1960) 1 
MLJ 83. 

92. Amiroddeen, 15 WR Gr 25 (27). 
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evidence is given in a language not understood by the accused, it should be 

interpreted ^ to him in open Court in a language which he does understand. 

See Aludun s case.®^ Hence the decisions under that Code are still good 
law. 

An omission to make the memorandum of evidence as required by S. 199 

of the Code of 1861 corresponding to this section renders the evidence 
illegai.^^ 

6. Sub-sections (1) and (2) are not mutually exclusive. — Where 
certain witnesses at the original Trial give evidence in English, translation of 
such evidence should be made ; for the first two paragraphs are not mutually 
exclusive.®® Even if it is considered that Cls. (1) and (2) are mutually 
exclusive, the duty cast by S. 361 (1) cannot be avoided when the pleader is 
engaged by the Court, for the pleader who is referred to in Cl. (2) as the 
pleader by whom the accused appears must be one who has been engaged by 
him and is competent to represent him and not a pleader who has been 

hy the Court.®® In the instant case®® the doctor’s evidence was 
not interpreted in a language understood by the accused, held that prejudice 
was caused to the accused. 

The interpreter must be a person other than the witness whose evidence is 
to be interpreted.®’ 

362. Record of evidence in Presidency Magistrates’ 
Courts. — (1) In every case tried by a Presidency Magistrate 
in which an appeal lies, such Magistrate shall either take down 
the evidence of the witnesses with his own hand, or cause it to 
be taken down in writing from his dictation in open Court. All 
evidence so taken down shall be signed by the Magistrate and 
shall form part of the record. 

(2) Evidence so taken down shall ordinarily be recorded in 
the form of a narrative, but the Magistrate may, in his discre- 
tion, take down, or cause to be taken down, any particular 
question or answer. 

(2A) In every case referred to in sub-section (1), 
Magistrate shall make a memorandum of the substance of the 
examination of the accused. Such memorandum shall be signed 
by the Magistrate with his own hand, and shall form part of 
the record. 

(3) Sentences passed under Section 35 on the same occasion 
shall, for the purposes of this section, be considered as one 
sentence unless they are sentences of imprisonment ordered to 
run concurrently. 

(4) In cases other than those specified in sub-section (lb 
it shall not be necessary for a Presidency Magistrate to record 
the evidence or frame a charge. 

93. 16WR(Cr)6I. 96. Mathai Thommen, A 1959 Kcr 241 : 

94. (1867) 8 WR (Cr) 63. 1959 Cr LJ 1069. 

95. Erappa, A 1930 M 186 : 31 Cr LJ 97. Ragzan ChhodoPy A 1948 L 97. 

827. 
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SYNOPSIS 


1. Corresponding sections in former 
Codes. 

2. Legislative Changes. 

3. Report of the Select Committee. 

4. Efiect of Amendment. 

5. Scope of Old Section. 

6. Application of the section to Proceed- 


ings under S. 110. 

7. Record of evidence in appellable 
cases. 

8. Sub-section (2-A). 

9. Sub-section (3). 

10. Sub-section (4) Recording of Evidence 
by Presidency Magistrate. 


1. Corresponding sections in former Codes. — This section 
corresponds to S. 198 of the Code of 1861. S. 115 of Act IV of 1877 and 
the Code of 1898 was similarly worded as that of 1882. 


2. Legislative Changes. — Certain amendments were introduced by 
S. 97 of Act XVIII of 1923. Clause 84 of Bill III of 1914 proposed 
sub-sec. (2A) and the amendment of sub-sec. (3) as adopted but the Select 
Committee had also inserted sub-sec (4). 


“It is intended to remove the uncertainty which at present exists regard- 
ing the duties of a Presidency Magistrate in recording evidence and framing 
a charge in petty cases. It is further provided that when sentences in excess 
of one are passed which are ordered to run concurrently, it is the heaviest 
sentence which determines the applicability of S. 312 ” — Statement of Objects 
and Reasons. 


3. Report of the Select Committee. — “We are inclined to agree 
with those critics who point out that the re-draft proposed by sub-cl. (i) 
in sub-sec. (1) of S. 362 does not get rid of the difficulty that a 
Magistrate has to make up his mind as to the sentence he will impose before 
he begins trying the case. We do not see how this difficulty can be got rid 
of; but we think that the amendment proposed has the advantage of bring- 
ing the language of the Ss. 263 and 264 and we would therefore, 
retain this sub-clause. 

“In order to meet difficulties that have arisen we have introduced a 
sub-section laying down that Presidency Magistrates in cases subject to 
appeal, shall make a memorandum of the substance of the examination of 
the accused, and we have introduced a new clause making a consequential 
amendment in sub-sec. (4) of S. 364* 

“The non-official members who constituted a majority in the Committee 
expressed their dissatisfaction with the distinctions drawn in the Code 
between Presidency Magistrates and other Magistrates and in particular 
with regard to this clause, would have liked to see Presidency Magistrates 
required, in warrant cases at all events, to keep as full a record as any other 
Magistrate. But the Committee as a whole held that there was some force 
in the contention put forward by numerous High Court Judges that no 
change should be made in the Code affecting to any extent the special 
powers of Presidency Magistrates until a much fuller inquiry had been made 
into the question of their status, powers and procedure. We desire to take 
this opportunity of placing on record our hope that it may he possible to 
appoint a small Committee to undertake the investigation.” 

4. Effect of the Amendment. — The amendment introduced in sub- 
sec. (1) makes it clear that evidence should be recorded in appealable 
cases only, and sub-sec. (2-A) should also be read in this connection. 
Sub-sec. (3) as amended provides that sentences under S. 35 shall be 
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considered as one sentence unless the sentences are ordered to run con- 
currently. Sub-section (4) provides that in non-appealable cases it shall 
not be necessary to record either evidence or frame a charge. 

5. Scope of the Old Section. — “Section 362 of the Code prescribes 

that the evidence in appealable cases, that is, in which a Presidency Magistrate 

imposes a fine exceeding Rs. 200/-or imprisonment for a term exceeding six 

months, shall be duly recorded’’^^. This view has been adopted by the 

Legislature in arnending sub-sec. (1). The view in Foong^^, has been 

rnodiuecl# A Presidency Magistrate is bound under S, 362 to record evidence 

of witnesses in a case where he imposes a sentence of imprisonment exceeding 

SIX months, even though that sentence is imposed for detaining the accused 
in a reformatorv.^ 

6. Application of the section to Proceedings under S. 110. — 

S. 362 does not apply to cases under S. 110 where the accused has failed 
to furnish security and has been detained in prison, pending reference to the 
High Court under S. 123 (2)ia. 

7. Record of evidence in appellable cases. — Where appellate 
sentence has been passed but the Magistrate did not record evidence under 
S. 362 (1), held the trial is bad and a de novo trial was ordered^. 

The Magistrate is bound in a case which comes under S. 362 to take a 
note of all the material facts appearing either in the course of the examina- 
tion-in-chief or in the cross-examination^, 

8. ^ Sub-section (2-A), — The failure by the Magistrate to comply with the 
provisions of sub-sec. (2-A) is fatal. Where the order-sheet shows that 
the accused was examined under S. 342 but the printed sheet used for 
recording sach examination is blank and there are signatures of both the 
Magistrate and the accused therein, that it contained full and true account 
of the statement by the accused, this was held to be an example of gross 
carelessness on the part of the Magistrate and the omission vitiates the 
trial*. 


This sub-section requires the Presidency Magistrate to make a memoran- 
dum of the substance of the Examination of the accused in cases referred to 
in sub-sec. (1) i. e. appealable cases®. 

9. Sub-section (3). — Ss. 35 (3) and 362 (3) do not take very much 

further than the words used in S. 41 1 except to this extent that where two 

sentences of imprisonment were passed on two different counts in the same 
trial it is the aggregate of the sentence which count for the purpose of 
appeal®. 


10. Sub-section (4) — Recording of Evidence by Presidency 
Magistrate. — A Presidency Magistrate is not bound to record evidence in 
any summons-cases or warrant-cases or cases in which enquiries have to be 
made as in summons-cases or warrant-cases, except where he may impose 
a fine exceeding two hundred rupees or imprisonment for a term exceeding 
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1956 G 25. 
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6. 1954 C 301. 
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SIX months.’ S. 362 does not mean that in the cases excepted a Magistrate 

can act arbitrarily and record nothing by way of evidence. The exception 

gives him merely a discretion to take down the evidence or not • in other 

cases to which the exception does not apply he is bound to record the 
evidence®. 


In non-appealable cases tried by a Presidency Magistrate it will not 
be necessary for the Magistrate to record the evidence or frame a charge®, 
r allure to frame a proper charge in a case where 1 5 accused were charge- 
sheeted und^Ss 147 and 323 I. P. G. was held likely to cause a failure 

ot justice. ^ The desirability of amending this section bv doing away with 

the distinction in procedure between Magistrates in mofussil and those in 

the city were pointed out iid®. A Presidency Magistrate is bound to frame 

a formal charge in an appealable warrant case, but not in a non-appellable 

case Under this section it is not necessary for a Presidency Magistrate to 

record evidence in cases which are not appeliable and the High Court has 

no junsdicijon to require him to do what sub-sec. (4) says, it is not 

necessary for him to do^®. He is not required to record evidence in a case 
under S. 488. 


363. Remarks respecting demeanour of witness. — 

vVhen a Sessions Judge or Magistrate has recorded the evidence 
of a witness, he shall also record such remarks (if any) as he 
thinks material respecting the demeanour of such witness whilst 
under examination. 

SYNOPSIS 

1. Corresponding sections in former 3. Appreciation of Evidence by Appellate 

Codes. Court. 

2. Scope. 

1. Corresponding sections in former Codes. — This section 

corresponds to S. 249 of the Code of 1861, S. 341 of the Code of 1872 and 
is the same as that of the Code of 1882. 

2. Scope. — This section empowers a Magistrate to record such remarks, 
if any, as he thinks material respecting the demeanour of such witness whilst 
under examination*®. 


This section makes it incumbent on a Magistrate to record remark 
about the demeanour of a witness’**. The findings of fact by the trial Court 
which sees the witnesses, hears their evidence and observed their demeanours 
should not be set aside by the appellate Court unless they are manifestly 
wrong and there is no evidence at all on record to support them*^. The 
Court is free to make relevant comments on the evidence of public servants 
but the Court must be very careful before it makes remarks which gravely 
affect honesty, reputation and good name of a witness*®. To note the 
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demeanour of a witness is one thing but to give out while the witness is 
being cross-examined that he is a liar and that the Court is not going to 
believe him is to give out the mind of the Court with regard to the credibi- 
lity of the witness. This is not covered by the terms of S. 363. This may 
constitute a strong ground for transfer of the case'^. 

3. Appreciation of Evidence by Appellate Court. — In a jury 
trial the appellate Court found that inadmissible evidence had been admitted 
but there was overwhelming evidence against the accused, retrial had to be 
ordered on the ground that it is, at all times, a difficult matter for a Court 
of appeal to assess the evidence on record, for it is deprived of the advantage 
of hearing and watching the witnesses^®. 

364 Examination of accused how recorded. — (1) 

Whenever the accused is examined by any Magistrate, or by 
any Court other than High Court, not being a Court of the Judicial 
Commissioner the whole of such examination, including every 
question put to him and every answer given by him, shall be 
recorded in full, in the language in which he is examined, or, if 
that is not practicable, in the language of the Court or in 
English : and such record shall be shown or read to him, or, if 
he does not understand the language in which it is written, shall 
be interpreted to him in a language which he understands, 
and he shall be at liberty to explain or add to his answers. 

(2) When the whole is made conformable to what he 
declares is the truth, the record shall be signed by the accused 
and the Magistrate or Judge of such Court, and such Magistrate 
or Judge shall certify under his own hand that the examination 
was taken in his presence and hearing and that the record 
contains a full and true account of the statement made by the 
accused. 

(3) In cases in which the examination of the accused is not 
recorded by the Magistrate or Judge himself, he shall be bound, 
as the examination proceeds to make a memorandum thereof 
in the language of the Court, or in English, if he is sufficiently 
acquainted with the latter language ; and such memorandum 
shall be written and signed by the Magistrate or Judge with his 
own hand, and shall be annexed to the record. If the Magistrate 
or Judge is unable to make a memorandum as above required, 
he shall record the reason of such inability. 

(4) Nothing in this section shall be deemed to apply to the 
examination of an accused person under Section 263 or in the 
course of a trial held by a Presidency Magistrate. 

1955 Cr LJ 1358; fn ra M. S. Mohiddi)*. 

A 1952 M561. 
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SYNOPSIS 


1. Corresponding sections in former 
Codes. 

2. Legislative Changes. 

3. Effect of the Amendment. 

4. Distinction between Ss. 164 and 364. 

5. Scope. 

6. ‘accused’. 

7. ‘Is examined’. 

8. ‘Including every question , . . . , in the 
language of the Court’. 

9. Confession. 

— Meaning of. 

— Incriminating questions. 

10. ‘Accused shall be at liberty to explain 


or add to his answers’. 

1 1 . Sub-section (2). 

— ‘shall be signed by accused’. 

12. Refusal to sign by him, offence under 
s. 180 I. P. C. 

— ‘Signed by Magistrate or Judge’. 

— ‘In his own hand’. 

13. Admissibility of Accused’s statement. 

14. Secondary Evidence of Confession. 

15. Sub-section (3). 

16. Sub-section (4). 

17. Provisions of this section whether man- 
datory ? 


1. Corresponding sections in former Codes. — This section corres- 
ponds to S. 205 of the Code of 1861, S. 346 of the Code of 1872, Ss. 84 and 
123 of Act IV of 1877 and the Code of 1882 was similarly worded as that of 
the Code of 1898 unamended. 

2. Legislative Changes. — The words ^unless he is a Presidency Magistrate* 
which occurred in sub-sec. (3) after the words ‘he shall be bound’ were 
omitted by S. 2 of the Code of Criminal Procedure (Second Amendment) 
Act 1923 (XXXVII of 1923) and the words 'or ui the course of a trial held by a 
Presidency Magistrate* in sub-sec. (4) were substituted by the said section 
and Act for the words ‘or Section 362 sub-section (2A)’ which were inserted 
by S. 98 of Act XVIII of 1923. 

3. Effect of the Amendment. — The amendment makes it clear that 
the section does not apply to an examination of the accused in the course of 
a trial by a Presidency Magistrate. 

In PanchkaurPs case*® it was pointed out that in spite of the alteration 
that the Code has undergone by the amendment introduced by Act X\TII 
of 1923, S. 164 does not apply to confessions recorded by a Presidency 
Magistrate. 

4 Distinction between Ss. 164 and 364. — S. 164 contemplates the 
power to record statements and confessions before trial i.e. at the stage of 
investigation, whereas this section provides for the examination of the accused 
in a trial by the Magistrate or any Court than the High Court. Ss. 209 and 
342 contemplate the examination of the accused by the Magistrate but the 
record of such examination is made under S. 364.^® 

A defect in a confession cannot be remedied.-* 

5. Scope. — Ss. 164, 342 and 364 are not exhaustive This section and 
S. 164 should be read together with S. 533. It applies to inquiries and trials. 
It does not govern investigations.^® 

See S. 533 as to “Non-compliance with the provisions of S. 164 or 364.” 

This section deals with all statements of the accused whether confessional 
or not’^^ and S. 164 provides for the recording of statements of an accused 
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which are or purport to be confessions and relates 
namely the police investigation.^® 


to a stage of the case, 


S. 209"^ 2;^T(2t‘553 anr?42 


or ‘rial cannot be treated 
^ ■ ’ ■ , requires that the Magistrate should note that 

the statement was made m his presence and that such a note should be signed 

!ho„ W Magistrate. S. 242 of the Code enjoins that particulars of the offence 
should be explained to the accused and his answer thereto recorded. As far 

as possible the plea may be recorded in his own words. If these important 

provisions have not been followed, the omissions vitiate the trial.'*’ 

=.nr1 ‘^“^■^prtion (2) of S. 164 provides that ‘such confessions shall be recorded 
Sc irf^^ manner provided in S. 364.’ On the matter of construction 

bs. 164 and 364 must be looked at and construed together and it would be an 
unna lira constiuction to hold that any other procedure was permitted 
han that which is laid down with such minute particularity in the sections 
mse ves. t is not proper to reject the statement of an accused recorded 

striedV followecPs'^''" ^ 2™““^ that the provisions of Rule 85 were not 


The view is now made clear by the amendment of sub-sec. (4). 

6. Accused’.— An admission or confession made before a Magistrate 

carrying on an inquiry under S. 202 is not a statement recorded under S. 164 

j u r ° I therefore not admissible in evidence against the 

accused without further proof.^o 


7. Is examined .--The examination referred to in S. 364 is subject to 

the purpose referred to m S. 342 and the power to put questions to the accused 
IS not given to force an accused to make criminating admissions.*” 

c .u every question in the language 

oi the Court or in English’. — The omission of a Magistrate to record in 

t ie vernacu ar the question asked in the examination of the accused person 

does not necessyily render that examination inadmissible as evidence.-^^' The 
law requires that ordinarily such a statement should be recorded in the 
language of the person making it, the object being to represent the very 
words and expressions used so as to ensure accuracy and prevent misrepresen- 
tation ot what was said.^^ Where an interpreter is employed the examination 
ot the accused should be recorded in the language in which it is communi- 
cated to the Court by the interpreter.^* The confession of an accused person 
was made in Bengali, but the language in which the accused was examined 
was recorded in English. The committing Magistrate in his evidence in Court, 
said that he could not write Bengali well, and that there was no mohurrir 
with him at the time when the confession was recorded, /le/d that the provisions 
of S. 364 had been sufficiently complied with.®^ 
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The prosecution is to prove the impracticability. 

9. Statement — Confession — Meaning. — S. 164 distinguishes sharply 
between statements of witnesses and confessions of accused persons. A 

statement” cannot be used as a ‘‘confession” that is, as an admission of the 

truth ol the tacts, set out in it, in a criminal prosecution based on these facts, 

either against the person making it or against the person with whom he may 
be jointly tried. 3’ ^ 

Provisions regarding record of confessions are mandatory. Every question 
put to accused and every answer given by him must be recorded in full.^® 

Incriminating questions. — In examining an accused the Magistrate 

should make no attempt to induce him to incriminate himself.^® A Magistrate 

in examining an accused under S. 364 can ask him only to explain the 

circumstances appearing against him, but cannot put any question which may 

elicit a confessional statement.**’ The examination of the accused conducted 

by putting a long composite question is irregular and not in accordance with 
law.*i 

10. ‘He shall be at liberty to explain or add to his answers’. — 

Under this section the accused is entitled to explain or add to his statement 

when they are shown to him . *2 

11. Sub-section (2), ‘shall be signed by the accused’. The 

confession of an accused person recorded by a Magistrate having no 
jurisdiction to commit or try him, is imperfect if not signed by the accused 
person or attested by his mark and is not admissible in evidence. *3 

A thumb mark affixed to a confession by an accused able to write liis 
name is not a ‘signature’ within the meaning of S. 3 (52) of the General 
Clauses Act or S. 164 of the Code.** 

The attestation required by S. 346 of the Code of 1 872 is unnecessary 
when a confession is made in Court to the officer trying the case at the time 
ofthetrial.*^ 

12. Refusal by the accused to sign the record— offence under 

S. 180 I. P. C. — The refusal by the accused to sign his statement recorded 
under S. 364 and admitted by him to be correct amounts to an offence under 
S. 180 I. P. C.*® 

‘Signed by the Magistrate or Judge’. — See Jai Narain.^'^ 

A confession recorded under this section in order to be admissible in 
evidence must strictly comply with the provisions of the law.*® 

‘Under his own hand’. — The certificate required under S. 255 need 
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not be in the hand-writing of the presiding officer, but may be under his 
hand only i e. signed by him.*® 

It is the statement in the confession and not the verification of the 
statement which affords the evidence that the accused is guilty.^® 

13. Admissibility of Accused’s statement. — Where there was no 
certificate in compliance with the requirements of S. 255 of the Code of 1861 
(present S. 364), held the confession was not admissible in evidence. 

Statements put forward by the accused by way of his defence arc 
admissible notwithstanding that they are shown by other evidence to be 
inconsistent with truth. 

14. Secondary evidence of confession. — No evidence can be given of 
the terms of a confession except the record, if any, made under S. 364. 
S. 533 has no application to a case where no record whatever has been made 
of such a conlession.*^ 

15. Sub-section (3). — ^Alemorandiwd. — It is not necessary that tlie 
memorandum in English referred to in paragraph 3 of this section should be 
made in respect of confessions recorded under S. 164.^* 

No doubt under S. 164 read with S. 364 the Magistrate has to make a 
memorandum of the confession in his own handwriting but his failure to do 
so is cured by the provisions of S. 533(1).®^ 

16. Sub-section (4). — The words ‘or in the course of a trial held by a 
Presidency Magistrate' are new. See the ‘Effect of Amendment.* 

This sub-section refers to a summary trial in Court where there is no 
appeal (S. 263). There the record of examination of accused is not required 
to be taken under this section. 

The Patna High Court in the case of Parshotam Das^^^ has held that 
in summary trial the examination of the accused need not be recorded in 
detail. 


17. Provisions of this section whether mandatory ? — The Calcutta 

High Court has held that this section is mandatory and omission to comply 
with the requirements of this section vitiates a trial.®® The Punjab Chief 

Court in Balmokund^'^ hdi^ held that the procedure of recording questions and 

answers in full is of no great importance and a confession is not vitiated by 
the want of this formality and in Shuldham^^ that the defect in recording 
statement in the form prescribed by the section may be cured by the evidence 
of the Magistrate who recorded the confession. 


Where the effect of the certificate of the statement recorded by the 
Magistrate made subsequently before the Sessions Court was that the very 
statement which was made before the Magistrate was again read over to the 
accused, the lacuna from which the confessional statement before the 


49. 

Razza Hossein, (1867) 8 \VR Cr 55 

54. 


(56). 

55. 

50. 

Ram Naresh, A 1939 A 242 : 49 Gr LJ 
559. 

53a 

51. 

Radhoo Jama, (1869) 12 WR 44 (45). 

56. 

52. 

Kangal Mat, (1905) 41 G 601 : 15 Cr 

LJ 713. 

57. 

53. 

Gxdlahu, (1913) 35 A 260 : 11 ALJ 256: 

19 IC 307. 

58. 


Fekoo Mahto, (1887) 14 C 539. 
Chavandeppa Punjari, A 1945 B 2^* 
(1926) 6 P 506: AIR (1927) P. 369 

( 2 ). 

Messer Bepari, (1925) 29 o 

(1914) 17 PR (1915) Cr: 246 PLR 

(1915). 

(1908) 222 PLR (1908) FB. 
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Magistrate suffered had been cured by the certificate.^® The provisions of 
Ss. 164 and 364 are to be strictly followed by the Magistrates otherwise the 
statements recorded by them cannot be admitted in evidence.®® 

365. Record of evidence in High Court. — Every High 
Court, not being a Court of the Judicial Commissioner shall, from 
time to time, by general rule, prescribe the manner in which evi- 
dence shall be taken down in cases coming before the Court, and 
the evidence shall be taken down in accordance with such rule. 

Legislative changes (1923). — The word ‘shall’ was substituted for ‘may’ 
and the words ‘and the evidence shall be taken down in accordance with such 
rules’ by Act 18 of 1923. 

CHAPTER XXVI 

Of the Judgment 

366. Mode of delivering judgment. — (1) The judgment 
in every trial in any Criminal Court of original jurisdiction shall 
be pronounced, or the substance of such judgment shall be 
explained, — 

{a) in open Court either immediately after the termina- 
tion of the trial or at some subsequent time of 
which notice shall be given to the parties or their 
pleaders, and 

{b) in the language of the Court, or in some other 
language which the accused or his pleader under- 
stands : 

Provided that the whole judgment shall be read out by the 
presiding Judge, if he is requested so to do either by the pro- 
secution or the defence. 

(2) The accused shall, if in custody, be brought up, or, if 
not in custody, be required by the Court to attend, to hear 
judgment delivered, except where his personal attendance during 
the trial has been dispensed with and the sentence is one of fine 
only or he is acquitted, in either of which cases it may be 
delivered in the presence of his pleader. 

(3) No judgment delivered by any Criminal Court shall be 
deemed to be invalid by reason only of the absence of any party 
or his pleader on the day or from the place notified for the 
delivery thereof, or of any omission to serve, or defects in serving, 
on the parties or their pleaders, or any of them, the notice of 
such day and place. 

(4) Nothing in this section shall be construed to limit in any 
way the extent of the provisions of Section 537. 


59. Olankar Saura, A 1958 Or 251 ; 1958 
Gr LJ 1335. 


60. Ram Singh, A 1959 A 518. 
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SYNOPSIS 


1. Corresponding scclions in former 
Codes. 

2. Mode of delivering judgment. 

-Sub-scction (1). 

— \shat is a judgment. 

— in every trial. 

3. Applicability— Sections 366 and 367 do 
not apply to inquiries under Chapter 

\ Jii or xn. 

— proceedings under S. 195. 


dismissal of complaint or discharge. 
4- Judgment of Appellate Courts. 

5. 'shall be pronounced’. 

6. Judgment not written when sentence 
is passed. 

7. Sub-section (2). 

8. Sub-section (3) 

—Irregularity curable under S. 537. 

9. Sub-section (4j. 



S. 366 must be read together with S. 367. 


2. Mode of delivering judgment.— Sub-section (1) Judgment.— The 

word “judgment” has not been defined in the Code. This section deals with 
the mode of delivering judgment of the trial Court. 

What is a judgment. — “As I understand a ‘judgment*, it means the 
expression^ of the opinion of the Judge or Alagistrate arrived at after due 
consideration of the evidence and of the arguments”.®^ 

By the word ‘Judgment in Criminal proceeding’ is meant an order in a 

trial terminating in the conviction or acquittal of the accused.®- As there is 

no definition of the word ‘judgment’ in the Criminal Procedure Code it will 
be piopei to adopt the explanation of the word as understood in the English 
Courts, narnely that by the word ‘Judgment’ is meant an order in a trial 
terminating in the conviction or acquittal.®^ A judgment is the final decision of 
the Court intimated to the parties and to the world at large by formal ‘pro- 
nouncement’ or delivered in open Court.®* Ss. 366 and 367 apply to the 

judgments ol the trial Court and S, 424 to Judgments ol an appellate 
Court. ®5 ^ 


‘In every trial’.— Judgments as are referred to in S. 366 relate tojudg 

ments in trials.®® 


3. Ss. 366 and 367 do not apply to inquiries under Chapter VUI 
XII- “Now it may be open to doubt whether the provisions of Ss. 367 
and 424, which apply to judgments in trials and in appeals, govern orders 
under S. 123, sub-sec. (3).”®^ This doubt has now been removed by 
the insertion of sub-sec. (6) in S. 367 by S. 100 of Act XVIIT of 1923. 

The provisions ofSs. 360 and 367 are not applicable to proceedings under 

S. 145.®® 


Or 281. 

64. Surendra Singh v. Stale of U. P 1954 
.SCR 330; A 1954 SC 194. 

65. Nandlal Chunilal^ 1946 B 276 FS- 

66. In re Nngappa, ' 1904) 6 Bom LR 897. 

67. Kalu Mirza, (1919) 37 C 91 (97); 
In the matter of Ramasuamy Chetly. 
(1903) 27 M 510. 

68. Thikka Surra Rao v. Siragu Setharaju, 
A 1948 M' 510 : 48 Cr L J 754. 


61 . per Trevclcyan, J., in Damn v. Sridhar, 
21 C 121 (127). 

62. Halsbury, Laws of England, Helsham 
Ed. \’oI. IX, Paragraphs 260 to 264. 

63. Thikka Surya Rao v. Siragu Selhiraju, 
A 1948 M 510 : 43 Cr LJ 754 follow- 
ing, Maheshwar Kandayya, 3 1 M 543 ; 
Dr. HarrUn Singh, A 1939 FC 43 ; 
See Kuppasaami Rao, A 1949 FG I ; 
hrishna Mehta v. Sudhakar Das, A 1953 
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In the context of S. 494, the term ‘judgment’ is applicable to an order 
of committal which terminates the proceedings so far as the inquiring Court 
is concerned.®® 

These sections do not apply to proceedings under S. 195. — “We do 

not think that S. 367 is applicable to an order passed under S. 195, as S. 367 
relates to such judgments as are referred to in S. 366, that is to say, judg- 
ments in trials.”’® 


These sections do not apply to dismissal of complaint or dis- 
charge. 

(i) Dismissal under S. 203. — They are specifically provided for in Ss. 203, 
253 and 209 of the Code. An order of dismissal under S. 203 is not a judg- 
ment within tlie meaning of S- 369.’^ A Magistrate who has dismissed a com- 
plaint under S. 203 is not precluded from entertaining a fresh complaint upon 
the same facts.'- 

(ii) Order of Discharge. — Chose, J., in the dissentient judgment of the Full 
Court held : “An order under S. 253 would in my opinion be a judgment.”’® 

Chose, J., also dissenting in the Full Bench decision in Mir Ahmad Hossein 
V. Mahomed Askeri^^^ held that the order of discharge did not amount to a judg- 
ment within the meaning of Ss. 367 and 369 where there was no judicial 
investigation by the Magistrate of the merits of the complaint.’^ An order of 
discharge does not constitute a judgment.’® Refusal by the Higli Court 
while exercising revisional powers under Ss. 435 and 439 to interfere witli the 
order of dismissal of a complaint cannot take away the jurisdiction of the 
Magistrate to entertain a fresh complaint when there is fresh evidence or 
when there was manifest error or manifest miscarriage of justice in the previous 
order.’® 

4. Judgment of Appellate Courts. — S. 424 says that the rules con- 
tained in Chapter XXVI as to the judgment of a Criminal Court of original 
jurisdiction shall apply so far as may be applicable loan appellate judgment 
other than that of a High Court. See commentary on S. 424 infra. 

5. ^shall be pronounced*. — No expression of opinion by a Judge 
becomes a judgment until it has been pronounced.” 

“Sections 366 and 367 read together require that judgment shall be (I) 
written, (2) signed, (3) dated and (4) pronounced in open Court. The latter 
three must take place on the same occasion. Till all these formalities have 


69. The State of Bihar v. Ram Xaresh 
Panday, A 1957 S C 383 (385). 

70. In re Nagappa, (1904) 6 Bom L R 897 
(899). 

71. White, G.J., In /« re Chinna Kali- 
appa Gounden, (1905) 29 M 126 (TB) 
at p 131; 15MLJ 79: I MLT 31: 
3 Cr LJ 274. 

72. Makhatambi v. Hasan Alt, (1904) 1 
NLR 18 following DwarkaNath Mandal 
V. Beni Madhab Banerjee, (1901) 28 
C 652 (FB) and Alir Ahmad Hossein 
V. Mahomed Askeri, (1902) 29 C 726 
(FB) : 6 GWN 633. 

73. DwarkaNath Mandal v. Beni Madhab 

(1901) 28 G 652 (665) FB : 
5 G W N 457 : decision against an 


order by Presidency Magistrate. 

74. 29 G 726 (FB) ; 6 GWN 633. over- 
ruled in P. N. Talukdar, A 1962 SG 
1198. 

75. per White J., in In re Chinna Kaliappa 

Gounden, 29 M 126 (FB) (131) follow- 
ing Duarka Nath Mandal v. Beni 
Madhab Banerjee, (1901) 28 G 652 

(660) FB ; per Pinhey, J., in Maheswara 
Kondaya, (1908) 31 M 543 (545). 

76. S. Af. Sarkar v. P. N» Talukdar, A 
1961 C 461 (FB): 1961 (2) Gr LJ 
204. Overruled on other points by 
P. N. Talukdar V. Saraj Sarkar, Pi. 1962 
SG 1 1 98. 

77. Abdul, (1892) AWN 157, 
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been gone through the judgment is not delivered ; and there is nothing to 
prevent the officer who wrote it from tearing it up and writing another.”"^® 

Judgmenl inoperative until pronounced . — The Allahabad High Court held 
that a judgment, thougli written and signed, was inoperative until it was 
pronounced and must be merely taken as an expression of opinion.^® 

Judgment not pronounced — Record lost — Procedure . — Where a judgment has 
been lost it is open to the Judge to re-write from memory the substance of it. 

S. 366 only imposes the condition that the judgment should be pronounced 
in open Court and imposes a few other conditions, but such conditions do not 
include the condition that the record should not have been lost or that if only 
a poition of the judgment (that relating to the conviction and sentence alone) 
is pronounced, the conviction is illegal. 

6. Judgment not written when sentence is passed. — A sentence 
which has been passed or a direction that an accused be set at liberty which 
has been given at a Sessions trial before the judgment required by S. 367 of the 
Code of 1882 has been written is illegal.®* In consequence of these decisions,®* 

and,®^ S. 366 (4) was inserted in the Code of 1898 which has been preserved 
intact even by the Amending Act XX’III of 1923. To pass a sentence before 
recording reasons for the decisions is a procedure neither contemplated nor 
permitted by Ss. 366 and 367 of the Code.®^ 

7. Sub-section (2) — Personal attendance at the hearing of judg- 
ment when not necessary or may be dispensed with. — S. 366 (2) con- 
templates the absence of the accused up to the stage of judgment and even 

after that stage when the judgment is one of acquittal or one awarding a 

sentence of fine.®' 

8. Sub-section (3). — This clause lays down that irregularity in delivcr- 
j**dgment by reason of the absence of any party or their pleader or defect 

in ser\ ice ol notice upon them to hear the judgment does not vitiate the 
judgment. 

Irregularity in following S. 366 (3) does not vitiate a judgment. 

It is cured by S. 537.®® 


9. Sub-section (4) — ‘Nothing in this section shall be construed to 
limit in any way the extent of the provisions of S. 537.’— This clause was 
inserted in the Code of 1898 by reason of the decision in Hargovind.^"^ The view 
in AbduP^ which held that S. 537 was inapplicable is no longer good law. But 
what was the necessity of inserting this clause when S. 537 {a) lays down that 
no finding, sentence or order passed by a Court of competent jurisdiction shall 




80. 
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(109): (1916) MWX 372: 32 MLJ 
81 : 17 Cr LJ 166 ; Rantdhan Rai, 
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RamdhunRai, (1913) II ALJ 745: 14 
Cr LJ 562 : 21 IC 162. 

Kamakshamma, (1913) 38 M 498 (499): 
25 M L J 445 : (1913) M ^V N 862 : 
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Singh V. Harkhu Singh, 8 CLJ 521 ; 
Rajgir Sahay v. Iswardhuri Singh, (1910) 
11 CLJ 243 (248); 5 IC 660 (Civil 
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Hargovind Singh, (1892) 14 A 242, 
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be reversed or altered on appeal or revision on account of any error, omission 
or irregularity in a judgment? It seems the Legislature was over-cautious. 
Where the Magistrate who tried the case was not incapacitated from deliver- 
ing the judgmei^t, but he found it more convenient, as he was going into 
camp, to ask another Magistrate to deliver it for him, held that tlie mistake 
was cured by S. 537.®® See also Commentary on S. 367 infra. 

367. Language of judgment. Contents of judgment. — 

(1) Every such judgment shall, except as otherwise expressly 
provided by this Code, be written by the presiding officer of the 
Court or from the dictation of such presiding officer in the 
language of the Court, or in English ; and shall contain the 
point or points for determination, the decision thereon and the 
reasons for the decision ; and shall be dated and signed by the 
presiding officer in open Court at the time of pronouncing it 
and where it is not written by the presiding officer with his own 
hand, every page of such judgment shall be signed by him. 

(2) It shall specify the offence (if any) of which, and the 
section of the Indian Penal Code or other law under which, the 
accused is convicted, and the punishment to which he is 
sentenced. 

Judgment in alternative. — (3) When the conviction is 
under the Indian Penal Code, and it is doubtful under which of 
two sections, or under which of two parts of the same section, 
of that Code the offence falls, the Court shall distinctly express 
the same, and pass judgment in the alternative. 

(4) If it be a judgment of acquittal, it shall state the offence 
of which the accused is acquitted and direct that he be set at 
liberty. 

(5) In trials by jury, the Court need not write a judgment, 
but the Court of Session shall record the heads of the charge 
to the jury : 

Provided that it shall not be necessary to record such heads 
of the charge in cases where the charge has been delivered in 
English and taken down in shorthand. 

(6) For the purposes of this section, an order under Section 
118 or Section 123, sub-section (3), shall be deemed to be a 
judgment. 

SYNOPSIS 

1. Corresponding sections in former 3. Effect of tlic 1923 ^nd 1955 Amend- 

Godcs. ments. 

2. Lagialative Changes. 4. Language of Judgment. 

— 1923 and 1955. 5. Every such Judgment. 

89. JVurAfuAammarf iCAdn, (1923, January), 21 AIR (1923) A 276, 

ALJ 137 : 24 Gr LJ 173 : 71 IC 526 : 
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6. Be written by the presiding ofTicer of 
the Court or from the dictation of 
such presiding officer. 

7. Contents of Judgment. 

— (i) the points for determination. 

— (ii) the decision thereon and the 
reasons for the decision. 

— (iii) and shall be dated and signed 
by the presiding officer in open Court. 
— at the time of pronouncing it. 

8. Judgment in particular offences. 

9. Appreciation of Evidence. 

— Burden of Proof. 

10. Strong suspicion. 

U. Benefit of doubt. 

12. Partisan or relation witnesses. 

13. Chance Witness. 

14. Evidence of Identification. 

15. Defence Evidence. 

16. Plea of alibi. 

17. Plea of private defence. 

18. Plea of insanity. 

19. Plea of accident. 

20. Absconding of Accused. 


21. Medical Evidence. 

22. Circumstantial Evidence. 

23. Investigation — Action of Police Officer 
— Presumption. 

24. Personal knowledge by Judges or 
Magistrates, 

25. Sub-section (2). 

26. Sub-section (3). 

— Judgment in the alternative. 

27. Sub-section (4). 

—Judgment of acquittal. 

28. Sub-section (5). 

— in jury trials heads of charge to be 
recorded. 

29. Judgment should contain a finding 
against each individual accused when 
there are several accused. 

30. Court has no jurisdiction to alter or 
review its order after the judgment 
is pronounced. 

31. Judgment of an Appellate Court. 

32. Section does not apply to summary 
dismissal of appeal under S. 421. 


sections in former Codes — This section corres- 
ponds to Ss. 380, 381 of the Code of 1861 and to S. 255, last paragraph, S. 

?Qoi ^ '^63 and 464 of the Code of 1872 and the Code of 

ioyy before it was amended was similary worded as that of 1882. 


•j’ ^®S*slative Changes. — In sub-section (1) after the words “by the 
presiding officer of the Court,” the words “or from the dictation of such presiding 
officer ^^^je mserted by S. lOOofthe Code of Criminal Procedure (Amend- 

ment) Act, 1923 (XVIII of 1923) and by the same Act the words at the 

en o su -sec. (1) and where it is not written by the presiding officer with his own 
hand, every page of such judgment shall be signed by him^^ were added. Sub- 
section (6) was added by S. 100 of the same Amending Act. 

nf fovi f***!k* (5) was substituted by the Amending Act 

ol 1955 for the Old sub-sec. (5) which stood as follows 


If accused is convicted of an offence punishable with death, and the Court 

sentences him to any punishment other than death, the Court shall in its judgment slate the 

reason why sentence of death was not passed; Provided that, in trials by jury, the Court 

need not write a judgment, but the Court of Session shall record the heads of the charge to 
jury* 

3. Effect of the 1923 Amendment. — (1) Judgment may now be 
written from the dictation of the presiding officer of the Court but to ensure 
It authenticity it has been provided that in such cases every page of such 
judgment shall be signed by him. (2) Order under S. 118 or S. 123 (3) 
shall be deemed to be a judgment within the meaning of this section i. e. 
S. 367 applies to orders under S. 118 or S. 123 (3). The insertion of sub- 
^c. (6) has, it seems, given effect to the following decisions under the old 
Code®*^ which have held that the judgment or order must show that the Judge 
has considered the case of each individual prisoner and the case of Prathipaihi 
and other cases®i which held that a final order under S. 1 18 was bad where 


90. Kalu Mina, (1909) 37 C 91 (97) ; 

A'ajjim oj, ( 1 882) 10 CLR 335 

decision under S. 491 of the Code (Act 
X of 1872) ; Brijnandan Prasad, (1914) 
37 A 33 (36) : (1905) AWN 41 : 2 
ALJ 174 ; Ayodhya Prasad Singh, 


(1908) 35 G 929 (930) ; Bahadur Shah, 
(1909) ; 25 PWR 1909 : 10 Cr LJ 591: 
4IG 432. 

91. Prathipati Vrnkatasami, (1907) 30 M 
330 ; Ram Chandra Haidar, (1908) 35 C 
674 (676); Mulchand, (19I4)AVVN 144. 
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it was passed without taking evidence and the case of Irapa and other cases®^ 
which held that legal evidence must be recorded. 

Effect of the 1955 Amendment. — It is no longer necessary to record 
reasons in the judgment in cases of conviction of an offence punishable with 
death for imposing a lesser sentence. 

4. Language of Judgment. — Sub-section (1) contemplates that the 

judgment shall except as expressly provided in the Code be in the language 
of the Court or in English. It was held further in case®^ that 

the irregularity could be cured by S. 537. The language of the judgment 
must be temperate and sober and not satirical®^. Remarks to the effect 
that the prisoner was a person of wealth and influence, and had prevented 
truth from appearing, ought not, unless established in evidence, to find a place 
in a judgment.®® 

Great care should be taken that no disparaging or libellous remarks should 
be made upon any person who has had no opportunity to defend himself 
and who has not even appeared at the witness box.®® 

5. ‘Every such Judgment’. — “Such judgment has reference to the 
judgment in every trial in any criminal Court of original jurisdiction as stated 
in S. 366 as opposed to ‘appellate judgment’ for which reference should be 
made to the provisions of S. 424 infra. The Code does not define ‘judgment’ 
but S. 366 lays down what the language and contents of the judgment are to 
be. By S. 367, the judgment is to contain the decision and the reasons for 
the decision.’*®’ 


6. ‘Be written by the presiding officer of the Court or from the 
dictation of such presiding officer’. — The words ^or from the dictation of such 
presiding officer^ are new and were inserted by S. 100 of the Amending Act 
(XVIII of 1923). The Code now provides that the judgment maybe dicta- 
ted. The Code of 1898 before amendment contained no such provision and the 
view, in Hargovind Singh and other which held that the judgment must 

we written by the Court itself and it would be a contravention of the provi- 
sions of the section if it was dictated and written by the clerk but signed by 
the Judge, cannot be treated as good law in view of the change in the section 
by the addition of the above words in sub-sec. (1). The amendment, in effect 
supersedes the view in Manik's case®* and specifically provides for writing 
of the judgment from the dictation of such presiding officer as an alternative 
to writing by the Court and provides for safeguard against abuse by insertion 
of the last clause in sub-sec. (1) ^ and where it is not written by the presiding 
officer with his own hand, every page of such judgment shall be signed by him.' 

7. Contents of Judgment.— S. 424 read with S. 367 lays down what 
the contents of a judgment of any appellate Court other than a High Court 
should be. The judgment of the Court of Appeal should be such that the 
High Court, as a Court of Rivision, might on looking into the judgment be in 
a position to judge for itself what the case was and how the Court of Appeal 
had considered the evidence as bearing on the guilt or innocence of the indi- 


92. Irapabin Basapa, (1871) 8 Bom HGR 
GrGal62; Isje<ptrshad Singh, (1873) 

20 WR (Gr) 18; see also Niranjan Singh, 
(1870) 2 NWPHCR431. 
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(1906) 4 GLJ 232 ; 4 Cr LJ 162. 

94. Thomas Petlako, (1911) 5 Bur LT 20 : 
13 Cr LJ 259 ; Tajmal Naraindas, A 
1933 S. 91 ; Kameshwar Dutt Misra, 
A 1949 A 586. 
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Chaudhury M.D., A 1943 L 298 ; Kartar 
Chand Sankardas, A 1938 S. 103. 
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274. 
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the judgment of the trial Court.*® In 

evTcfenre if f f • 1 /"“"f ‘han that “the 

caseffl the Judge may be strictly required. In complicated 

afd fart ‘here are more than one question, both of law 

mell with? tf ’ ‘his kind IS not satisfactory, though not 

a co? .H f, A Judgment should confine itself to 

ma?e f nr? t ‘ogether with a fair and legili- 

fourse ofTfl • Ti""?’ ‘"■'tgttiarities that may be disclosed in the 

bvthemrti t IS generally undesirable to make documents prepared 

secutio? f -f ° ^ *t^® judgment, but where a statement of the pro- 

f d^ent hr "'^checked by the trial Court before being embodied in the 
Derffn ?S rm tl held not to have been prejudiced.* An accused 

s^uch h.df '"dependent judgment of the trying Court, and 

??Lr n accordance with, and contain the parti- 

should hr "ft ’ [’‘herwise it is no judgment at all.® Judgments 

S oj'eSr ilS/,;?. S.i"t P>P" “ “■“S'" «“• 

• (U the points for determination ; ( 2 ) the 
shown tint ti ^ reasons for such decision and it should clearly be 

fully considered material which has a bearing on these points has been 

rhisinn^fTi^^r 'vhat the evidence is and" not merely the con- 

clusion oi the learned Magistrate.® 

witnl!e! "" summary of the evidence of material 

whether thp t c^'^‘Jcnce with a view to arrive at the conclusion 

whether the testimony should be believed.’ 

the Rajasthan High Court provide that judgments of 

befnitialUrl ^ delivered orally in open court and the transcript can 

or signed when prepared by the judgment-writer later on.’* 

of natural justice require that no court shall give a finding 
tnnitu tn *11 fu and particularly on facts without giving an oppor- 

£very judgment shall contain.— 

1^**'*^!* points for determination.’ — “Attention is drawn to 

^nd ;i. Zr I ^ j^^gment of a criminal Court must contain, 

tmn i‘r, ’^^cessity of stating clearly the points for determina- 

rant-iJn th pi'cscribcs that a judgment shall, among other things, 

r points for determination, the decision thereon, and the 

TYii.cf ^ ^ decision. In a case of rioting the judgment of the lower Court 

expressly contain all findings necessary to constitute the offence and the 


99. 

100 . 

1 . 

2 . 

3. 

4. 

5. 


Inatulla Sarkar, (1923) 39 CLJ 1 1 7 

(1925) 24 ALJ 318, following 
Pandeh Bhat, 19 A 506 (FB) 

Thoims Pillako, (1911) 5 Bur LT 20 : 
13 Cr LJ 259 : 14 IC 643. 
f^^ernAli, (1919)47 0 154: 31 CLJ 
192 ; 21 Or LJ 386 : 55 IC 994. 

(1919) 20 Or LJ 444 : 51 

1C« z68» 

CO No. 3 of 18th March, 1892. 

Verna Reddy v. Gangi Reddy, A 1958 AP 
^1 : 1958 Gr LJ 1118; Baldeo v. 

Deonaratn, A 1954 A 104; Wamanrao 
A^drao Patil v. Umrao Tulshiraji 
Deshmukh, A 1937 Or 217; Chiramal 


Varisad, A 1953 TO 275 : 1953 Cr LJ 
1301. 

6. Panchu Sheikh, A 1943 C 612. 

7. 4//(75, A 1954 SC436. 

7a. Dhanna, A 1963 Raj 104 following 
Surendra Singh v. State of if. P., 1954 
SCR 350; A 1954 SC 194. 

7b. M. Narayan v. Stale of Kerala, A 1963 
SC 1115. 

Bom HG Cr Cir p. 38 ; Verna Reddy v. 
Gangi Reddy, A 1958 A p. 571. 

RamlaU Singh v. Harickaran Ahir, ( 1909) 
37 G 194 ; 11 CLJ 410 ; 5 IC 999 ; 
Shanker, (1925) 24 ALJ 318. 
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common object must, therefore be expressly found. Where the judgment 
of a Magistrate makes no attempt to scrutinize the oral evidence of the 
complainant but summarily accepts these evidence, the judgment cannot be 
upheld in revision.^' 

(ii) ‘The decision thereon and the reasons for the decision’. 

Where the Magistrate acquitted the accused, on a charge of rioting witli 
the common object of taking possession of the complainant’s land and assaulting 
his durwans, without coming to a finding on the question of possession, held 
that the judgment was unsatisfactory and the order of acquittal was set aside 
and retrial ordered. ^2 xhe law wisely requires that the reasons for the decision 
shall accompany the decision, and shall not be left to be subsequently inserted 
or recorded. In a case under S. 145 whether Ss. 366 and 367 are applicable, 
the final order shall embody a statement of the reasons for his decision 
sufficient to enable the High Court to determine whether the Magistrate had. 
or had not complied with sub-sec. (4) of S. 145 and directed his mind to 
the consideration of the effect of the evidence adduced before him.^* 

(iii) ‘And shall be dated and signed by the presiding officer in 
open Court at the time of pronouncing it, and where it is not written by the 
presiding officer with his own handy every page of such judgment shall be signed by 
him* — S. 367 requires the dating and signing to be in open Court at the time 
of pronouncement.^^ Directing another Magistrate to pronounce a judgment, 
though an irregularity is covered by S. 537.^® This Amending Act XVIII 
of 1923 having provided for judgments to be written from the dictation of 
such presiding officer in the first part of this sub-scction makes the consequen- 
tial amendment by providing that every such page shall be signed by the 
presiding officer. See Commentary to S. 366 ante under the heading “shall be 
pronounced.” 


‘At the time of pronouncing it’. — The maxim facit per aliumyfacit 
perse** (he who does a thing by the agency of another does it himself) ,applies 
where a Magistrate who is himself unable to come to Court, writes and gisns his 
iudgment in a criminal case and gets it pronounced by another Magistrate.^’ 

It is an elementary principle of Criminal jurisprudence that firstly no 
one can be tried or sentenced in absentia except in petty cases and when 
represented by a pleader, secondly, the judgment must be pronounced in open 
Court, signed and dated ; and thirdly, that if these formalities are not strictly 
complied with the conviction and sentence cannot be sustained.*® 


10. Dasarathi Mahapatra, (1908) 36 C 158 
(159). 

11. Pirbux V. Alussamat Baji, (1925) 21 Cr 
LJ 140 : 45 IG 620 (N) 120 ; Onkarmal 
Agarwala v. Tulsimoni Gogol, A 1950 
Ass 81 ;51 CrLJ 782. 

12. Surendra Nath Sinha, (1925) 53 C 471 ; 
see Rupa Mandaly v. Keshab Alandal, 
(1907) 5 CLJ 452 where appellate 
judgment of acquittal was held 
defective and rehearing of appeal was 
ordered. 

13. Hargovind Singh, (1892) 14 A 242 
(273). 

14. Bhuban Chandra Hazra v. Nibaran 

Chandra Sanlra, (1921) 25 OWN 


oo/ 


15. In re Saraimuthu Pillai, (1916) 40 M 
lOO : 3 LW 46 : (1916) MVVN 372 • 
32 MLJ 81 : 17 Cr LJ 166 : 33 IC 
646. 

Nur Aiuhammad Khan, (1923) 21 AT r 
137 : 24 Cr LJ 173. 

Nur Mohammed Khan, (1923) 21 At t 
137 : 24 Cr LJ 173 : 71 IG 525 : AIR 
(1923) A 276 ; see Ramdhir Rai, (19131 
11ALJ 745. ^ ^ 

18. In re Athipalayan, A i960 M 567 
following Tilak Ch, Sarkar 23 C 502 • 
Surendra Singh v. State of U. P., A loei 
SC 194. ’ 


16. 

17. 
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8. Judgment in particular offences. — In a case of trespass it is the 
duty ol a criminal Court to determine what was the intention of the alleged 
offender.^® In a case of rioting the judgments of the lower courts must 
expressly contain all findings necessary to constitute the offence and the 
common object must therefore be expressly found. In a case of the 
judgment should contain as one of the points for determination whether it has 
been proved that there was an intention to take dishonestly any movable 
property out of the possession of the person aggrieved without that person’s 
consent. 

Cases of murder — see Commentary on sub-sec. (5). 


9. Appreciation of Evidence. — The cardinal rule of the administra- 
tion ot criminal justice is that the prosecution must prove the guilt of the 
accused and that the accused need not prove anything. The Court cannot 
look to the plea of the accused and his evidence to see whether there are 
material available to bolster up the case for the prosecution. “ 

The point that the Courts have to consider is not whether the defence 
put forth was proved but whether the prosecution has discharged the burden 
that initially lay on it.^^ The oft-quoted maxim of English law that it is 
better that ten guilty men should escape than that one innocent man should 
suffer^^ is sometimes misunderstood. It means nothing more than this that 
the greatest possible care should be taken by the Court,^^ In a recent decision 
the Supreme Court has held that it is a Court’s duty to convict a guilty person 
when the guilt is established beyond reasonable doubt no less than it is his 
duty to acquit the accused when such guilt is not established.^® 

Considered as a whole, the prosecution may be true, but between ‘may 
be true’ and ‘must be true’ there is inevitably a long distance to travel and 
the whole of this distance must be covered by the prosecution by legal, reliable 
and unimpeachable evidence before an accused can be convicted.®^ 

Burden of proof. — The burden of proof is on the prosecution to prove 
the prisoner’s guilt beyond reasonable doubt, 

The same standard of proof cannot be insisted while appreciation of 
evidence offered in defence.®® 


The argument is hackneyed one that when one part of a witness s 
evidence is disbelieved it is unsafe to act on the rest of his testimony.®® 


19. BudhSingh, {\S79)2 Am (103). 

20. Dasarathi Mahapatra v. Raghusahu, 
(1908) 36 C 156 (159) ; see ManaruddU 
(1908) 35 C 7 IQ and Ramlal Singh v. 
Haricharan Ahir, (1909) 37 C 194 
(196). 

21. Ramlal Singh v. Hari Charan Ahir, 
(1909) 37 G 194. Qtc Arfan AH, 44 C 
66 : 20 CWN 1270. 

22. Stat$ of M.P. V. Babulal, A 1958 MP 
55 : 1958 Gr LJ 190. 

23. H. P. Durgappa v. StaU of Mjsore, A 
1956 M>8 40-1956 Gr LJ 630. 

24. Per Holryod J. in Sarah Hobon's case 
1 Lewis CG 261 ; Tarit Kanti Biswas, 
45 C 169: 19 Gr LJ 530 (SB). 

25. PflwWi, A 1955 A 443 (461). 

26. Harbans Singh v. StaU of Punjab, A 1962 
SC 439 (case under Section 417). 


27. 


! 8 . 


:9. 

10 . 


Sarwan Singh Ratan Singh v. State jf 
Punjab, A 1957 SC 637 : 1957 Cr 
LT 899 

In re Doraiswamy, 1953 MVVN 923 , 
Major Wauchope, 38 CWN 178 , 
Bachman Singh, A 1933 
Maharaj Bun, A 1952 A 473 
LJ 792 ; Ramanand, 55 CWN 572 , 
Curumurty Patro, A 1 946 P . 1 49 ; Ram 
Kela, A 1946 A 191 ; S. PichaiPtilat, A 
1946 M 289; Parchu Aurat, A 
1956 G 268 ; Mohurthi Prasad, A 193-t 
C 127 

Panchu Kurmi, A 1956 C 268 : 1956 Cr 
LJ 743. ,nec Q.n 

Sukha V. Stale of Rajasthan, A 1956 bO 

513 : 1956 Cr LJ 923; Btshambhar 
Rishi, 48 Cr LJ 778. 
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S. 367, Note 12] 

In India at least the principle 'Falsits in Uno Fahus In omnibus' has lone 
been exploded, because the witnesses in law Courts almost always add finish- 
ing touches to their evidence.^^ 

Where the facts proved beyond doubt, or admitted, indicate that some 

sort of occurrence must have taken place, there is no rule of law preventing a 

Judge from arriving at a theory of actual happenings, if this can be fairly 

done on all the evidence. But this is not permissible when the prosecution 

story IS bound to be false in its fundamental aspects. Tlie above legal 

principle follows from a number of cases, notably the cases of Worlineton 

(1935) AG 462.32 

10. Strong suspicion. — If the proof adduced tends to strong suspicion 
but falls short of the requisite standard the Court is entitled to give at least 
benefit of doubt. 

Suspicion however strong is not sufficient to warrant a conviction. In 
a criminal case, mere suspicion however strong cannot take the place of 

proof.35 ^ H 

11. Benefit of doubt. — Is not a formula for shirking the task of Magis- 
trates to grapple with the facts and give definite conclusions of their own. 
Benefit of reasonable doubt must be given to accused. 3® Where it is doubtful 
whether all of the accused were guilty, every one of them must get the benefit 
of doubt. 3’ 

Where the High Court gave one of the accused benefit of doubt and the 
positive evidence against the co-accused was not stronger than or different 
from the evidence against the accused acquitted, the Supreme Court acquit- 
ted the co-accused but stated that the observations could not be taken as 
laying down any rule of universal application.3® The Court can proceed on 
evidence given on oath and not on the statement made in a letter.39 Even if 
the eye witnesses try to improve their evidence, discarding the embellishments, 
the evidence can be relied 00 .**° F. I. R. cannot be treated as substantive 
evidence. It corroborates and contradicts the informant only.'*^ 

Simply because the first infor mation report contains a brief statement of 
facts it cannot be said that the evidence of the witness is to be discredited. ^2 
The suspicious delays that occur as regards important steps in the course of 
investigation renders it unsafe to hold that the case of the prosecution has 
been proved beyond reasonable doubt.^3 

12. Partisan or relation witnesses. — Though in appreciating evi- 
dence Court always considers the evidence of interested witnesses with caution, 


31. Ramlal Singh y ^ 1958 MP 380 : 1958 
CrLJ 1402. 

32. Chotan Mahto, ^ 1959 P 362 (363)— 
See cases referred to. 

33. Krishnabihafilaly A 1956 MB 86 In re 
fCuruoa Nagamma, A 194! M 870 ; 43 
Cr LJ 596 ; Jainlal, A 1943 P. 82 ; 
Ramanand, 55 CWN 572 ; Surajrnal, A 
1953 MB 249 : 1953 Cr LJ 1764. 

34. Arulan Ifreal, A 1955 TC 6 ; 1955 Gr 
LJ 122. 

35. Sarwan Singh v. Stati of Punjab , A 1957 
sc 637 ; 1957 Cr LJ 1014. 

36. Arunugan Solathirayar v. Ponnalogu 
Penderar, A 1958 M 127. 

37. Para Kinkar, A 1955 Tripura 19 : 1955 


Gr LJ 292 ; Soli Sheikh, A 1931 G 752 : 
33 CrLJ 85; Binda, A 1934 Oudh 
485. 

38. Mohinder Singh v. State of Punjab, A 
1955 SC 762 : 1955 Gr LJ 1542. 

39. Ramjanan Singh v. State of Bihar, A 1956 
SC 643 : 1956 Gr LJ 1254. 

40. UlaPanam, A 1955 TC 104 :1955 Cr 
LJ 852. 

41. jS'isar AH v. State of U.P., A 1957 SC 
366 ; Kartar Singh, A 1958 A 90 : 1958 
Cr LJ 129. 

42. Ram Sakai Koeri, A 1955 P 288: 1955 
Cr LJ 979. 

43. Santa Singh v. State af Punjab, A 1956 
SC 526 : 1956 Gr LJ 930. 
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but it would be unreasonable to discard the evidence only on that ground 

when the probabilities of the case, the subsequent conduct of the villagers, the 

report made, all indicate that the story deposed to must be substantially 
true.'*^ 

Ill cases of factious fights a high degree of certainty is required. The 

ourt IS justified in discarding the evidence of prosecution witnesses who were 
not truthful witnesses besides being inimicaliy disposed towards the accused.^* 
e statements of relation witnesses are not to be discarded unless either due 
to inherent ring of falsehood by them or other considerations which detracted 
Irom the value of their statements. Mere relationship is no ground for reject- 
ing the testimony of a witness.-*® 

Tile proposition that when the eye-witnesses to the occurrence were inte- 
rested persons there should be corroborations of their evidence by independent 
witnesses cannot be of universal application."*® 

13. Chance Witness. — A chance witness is a witness who should not 
normally be where he happens to have been. From this point of view one may 

be a chance witness even at his owm house, if for instance he should have been 
at one’s own office.®® 

14. Evidence of Identification. — Failure to hold an identification 
parade does not make inadmissible the evidence of identification in Court. 
File weight to be attached to such identification is a matter for the 
courts official and it is not for the Supreme Court to reassess the evidence un- 
less exceptional grounds are established necessitating such a course.®* 

15. Defence Evidence. — The point that the Courts have to consider is 
not whether the defence put forth by the accused was proved but whether 
the prosecution has discharged its initial burden®2. The Magistrate is not 
right in insisting on the same standard of proof in Judging the evidence 
offered in defence as it applies to the case for the prosecution.®® 

When an accused has offered reasonable explanations of his conduct, 
then even though he cannot prove his assertions, they should ordinarily be 
accepted unless the circumstances indicate that they are false. 

16. Plea of alibi. — Where the plea was not based on the mere oral 
testimony of witnesses but there are documents to substantiate the fact that 
the plea was not raised at the early stage will not matter.®® 

17. Plea of Private defence. — The onus is on the accused to establish 

it.®® 


44. /Canu Dharna Palil, A 1955 B 390: 1955 
Cr LJ 1333 ; Madan Mohatiy A 1956 Or 
171 : 1956 Cr LJ 1083. 

45. Vengala Reddy, In rtf A 1956 A P 26 : 
1956 Cr LJ 31. 

46. Ramshankar Singh v. StaU ofU. P., 1956 
S C A 591 : A 1956 SC 441 : 1956 Cr 
LJ 822 ; Ramratan, A 1956 Raj 196 : 
1956 GrLJ 1432. 

47. Dar Singh Gharia Bhilala, MB 

25 : 1955 Cr LJ 279 ; Bijay Singh 
Dangal Singh, A 1956 MB 170. 

48. State of Punjab y. S.S. Singh, A 1960 
SC 493 ; Dalip Singh v. The State of 
Punjab, A 1955 SC 364 ‘murder case.* 


49. Mongol Singh v. State of M. B., A 1957 
SC 199 : 1957 Cr LJ 325. 

50. Sunder, (1958) ALJ 19. 

51. Kampta Prasad v. Delhi Admtmstration, 

A 1958 SC 350 : 1958 Cr LJ 698. 

52. P. Dasagappa, A 1956 Mys 40; 195 
Cr LJ 630. 

53. Panchu Kurmi, A 1956 C 2M j 1? 

LJ 743 : 58 CW^N 279. Woolmington, 

1935 AC 462. 

54. Aher Rajakhima v. StaU of Sawashtra, A 
1956 SC 217 ; 1956 Cr IJ 426. 

55. Anna, A 1956 Hyd 99. . r t 

56. A 1960 Mys 294; (I960) ALJ 136. 
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A failure to take up an express plea of private defence cannot preclude 
the accused from making out such a defence on the basis of the prosecution 
evidence itself.®’ 

18. Plea of Insanity. — The burden is discharged if the defence estab« 
lishes facts and circumstances which might lead to a reasonable inference 
that at the time of commission of the ofTence the accused was of unsound 
mind, the unsoundness of mind being of the nature or extent mentioned in 

S. 84 I. P. C.®8 

19. Plea of accident. — If the accused pleads an exception within the 
meaning ofS. 80, Penal Code there is a presumption against him and the 
burden to rebut that presumption lies on him.®® 

20. Absconding of Accused. — The fact that the accused was abscon- 
ding for about four months is a very strong circumstance.®® 

21. Medical Evidence. — In the case of death by drowning, asphyxia is a 
common cause in a majority of cases. In the instant case upon medical 
evidence it could not be definitely established that the injuries are ante 
mortem.^^ The Court should call upon the medical witness to explain 
whether or not the weapon alleged to have been used caused the injury.®® 

22. Circumstantial Evidence. — Must point inevitably to the con- 
clusion that it was the accused and accused only who were the perpetrators of 
the offence and such evidence should be incompatible with the innocence of 
the accused.®® It is well-settled that the cumulative effect of the circumstances 
must be such as to negative the innocence of the accused and to bring the 
offences home to him beyond any reasonable doubt. ®^ There are two impor- 
tant factors in every criminal trial that weigh heavily in favour of an 
accused person, one is that the accused is entitled to the benefit of every rea- 
sonable doubt and the other, that when an accused offers a reasonable expla- 
nation of his conduct, even though he cannot prove his assertions, they should 
ordinarily be accepted unless the circumstances indicate that they arc false.®® 

Incriminating statements made to a police officer are hit by Ss. 25 and 
26 of the Evidence Act. The statement that the axe is one with which the 
murder had been committed is not a statement which leads to any discovery 
within the meaning of S. 27 of the Evidence Act. It is, therefore, wrong to 
admit such statement where the chain of circumstantial evidence was 
incomplete as in the instant case the conviction of the accused for murder 
of his uncle deserved to be set aside.®®^ 


57. Ghommdn, Z 1958 Kcr 74 : 1958 Cr LJ 
509 ; Veesana Nandan, (1912) MWN 
404 ; Upendra Nath Das, 19 GVVN 
658 (FB) : 16 Cr LJ 561 ; Afizuddi, 23 
GVVN 833. 

58. A 1961 P 355 : 1961 (2) Gr LJ 357 ; 
R. V. Podri, (1959) 3 All ER 418 
(429' 

59. Sarju’ Prasad, A 1959 P 66 ; 1959 Gr 
LJ 226. 

60. K.M. Nanavali, (1962) SGA 434. 

61. Adi Bhumiani, A 1957 Or 216 : 1957 Cr 
LJ 1152. 

62. Tahsildar Singh, A 1958 A 255 see 
Santa Singh v.Siattof Punjab, \ 1956 
SC 526 : 1956 Gr LJ 930. 

63. Eradu V. State of Hydrabad, A 1956 SC 
316 ; Deonandan Mishra v. The State of 
Bihar, A 1955 SG 801; Mohinder, Pi 
1955 SG 792 ; Dabnu, A 1957 HP 52 ; 
Makaray Seethu, A 1955 Mys 27. 


64. Hnamant v. State of Madhya Pradesh, A 
1952 SG 343 (345-346)— Ram v. 
State of Punjab, A 1954 SC 621 : 1954 
Cr LJ 1645 ; Govinda Reddy v. State of 
Mysore, A 1960 SG 29; 1960 Cr LJ 
137 ; In re Shivana, A 1955 Mys 17 ; 
Jagmohan, A 1947 A 99 ; 48 Cr LJ 829; 
Sher Mohd., A 1945 L 27, Hujrumull, 8 
GVVN 278 FB, Hemchandra Haidar, 38 
GVVN 582 ; Jahura Bibi, 35 GVVN 169 ; 
M. Ata Md. Khan, A 1950 L 199 (FB) ; 
Ratanlal, A 1949 A 222. ; Shankar 
Prasad, A 1952 A 776. 

65. Aher Raja v. State of Saurashtra, \ 1956 
SC 217 ; 1956 Cr LJ 426. 

65a. Prabash v. State of Uttar Pradesh, A 1963 
SG 1113: 1962 ALJ 1097 following 
Kottaya 74 I A 65 : A 1947 PC 67 and 
Deoman Upadhaya, 1961-1 SCR 14 A 
1960 SC 1125. 
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23. Investigation-Actions of Police Officer-Presumption- 

he presumption that a person acts honestly applies as much to a police 
officer as of Other persons and it is not a judicial approach to distrust and 
^spect him without good grounds therefor.os It would be open to the trial 

Court to accept the police evidence and convict the accused if it is of a satis- 

factory character.®® 

A statement of a witness recorded under S. 164 can not be equated with 
tiie testimony of witnesses.®®''^ ^ 

h. oU^ . or Magistrates.— Should not 

evidence^'’^ ° ^ used in judging the truth of a case. He should proceed on the 


25. Suh-section (2) “It shall specify the offence 

sentence . The judgment should specify the offence and the punishment 
o ows on conviction. A Sessions Judge has no power to alter or set aside a 
conviction and sentence once made and signed by him,®® but the sentence can 

^ appeal or reference or revision. While awarding sentence 

the offences which the accused are found guilty of and all the sections of the 
cna o e must be recorded,®® and in cases of number of accused charged 

f the Penal Code, a combined sentence is illegal.'® 

A Magistrate need not use the terms of a section in recording a finding.^i 

26. Sub-section (3)— Judgment in the alternative. — An alternative 
finding under S. 381 of the Code of 1861 (XXV of 1861) should not be 
resorte to until both the committing Officer and the Sessions Judge are 
satisfied that no reliable evidence is procurable in support of one or other of 
me charges, and such a finding cannot be based in a case of giving false evi^ 
cience upon two statements which are not absolutely contradictory, the one of 

when in one of them the accused gives only hearsay evidence.’* 
hen the judgment did not state in express terms that the Court was in 
doubt as to the question under which of the two sections the offence fell, as 

required by S. 367, //fW that this was at the most an irregularity and did 
not vitiate the judgment.’® 

A Judge should not give in a Criminal case a finding in the alternative.’* 

Provision is made in .sub-sec. (3) for judgment in the alternative on 
account of alternative charges framed under S. 236 or which might have 
been framed under that section.’® 


See notes to S, 236 ante, on the meaning of doubtful offences. 

27, Sub-section (4) — Judgment of acquittal — A prisoner is entitled 
to be discharged from custody immediately on the judgment of acquittal 
being pronounced, and no formal warrant is necessary.'® Where the 
Magistrate acquitted the accused, on a charge of rioting with the common 
object of taking possession of the complainant’s land and assaulting his 
durwans, without coming to a finding on the question of possession, 


66. Kaliganda Alalu, A 1956 Sau 25. 

66a. In re Ratna Reddi, A 1963 AP 252. 

67. Kunda Sesha Reddy v. Mathyala China 
Pullaiah, A 1958 AP 585 : 1958 Cr LJ 
1123. 

68. Poran Mai, (1875) 23 WR (Cr) 49 ; 
Kassim Pillai, A 1952 TC 565; 1953 
Cr LJ 75. 

69. Subharatnan, A 1949 M 633. 

70. Brijnandan, A 1948 A 136 ; 49 Cr LJ 
103 ; P. C. Kajhi Ram, A 1953 A 42 ; 


1953 CrLJ 197. 

71. TeasdaU Whigam v. Florence TeasdaU, 
A 1938 C 623 : 39 Cr LJ 969. 

72. Bedoo Nashya, (1869) 12 WR (Cr) 1 1. 

73. 5 PR 1886 ; Moktarali, 49 CWN 392 ; 
A 1945 G 421 

74. Nilmadhab Patnaik, A 1 955 P 317; 
1955 Cr LJ 1089. 

75. Moktarali, 49 CWN 392 ; A 1945 G 

421. 

76. Anon, (1869) 5 MHCR App. u. 
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held that the judgment was not a satisfactory one and that the order of 
acquittal must be set aside and re-trial ordered.'^’ 

Where a Magistrate by an informal order on the order sheet acquitted 
the accused without delivering a judgment at all, held the procedure was 
irregular.’® 

28. Sub-section (5). — Has been substituted for the old sub-sec. (5) 
which required I'easons to be stated for imposing the lesser penalty. See 
notes on commentary under S. 31 ante. See Ananta Kumar^s case/^ 

Murder— Absence of mitigating circumstances, the court has full discre- 
tion to award death sentence or lesser sentence.’®^ 


Proviso. — ‘in trials by Jury the Judge shall record the heads of 
the charge to the Jury and need not write a judgment’. These 
words were inserted in the Code of 1872. 

The words in S. 464 of the Code of 1872 (Act X of 1872) viz. tliat 
in trials by jury, the “heads” of the Judge’s charge are to be recorded; 
but these words must be construed reasonabUs and must be held to 
include such a statement on the part of the Sessions Judge as will enable 
the Appellate Court to decide whether the evidence has been properly 
laid before the Jury or whether there has been any misdirectioir in the 

charge.®® 

“We should observe that as a rule we expect some statement in the 
record to show that the law has been explained to the jury .®^ ‘ We are 
not unmindful of the fact that the law requires only the heads of the charge 
to be recorded. At the same time, since the law allows an appeal on grounds 
of misdirection, it is not only desirable but necessary that the charge should 
be recorded in an intelligible form and with the suHicient lulness to enable 

the Appellate Court to satisfy itself that all points of law^ were cleaily 
explained to the Jury in reference to the facts and the evidence m the 
case”.82 The heads of the charge should represent with absolute accuracy 
the substance of the charge, and be such as to enable the High Court on 
appeal to sec distinctly, whether the case was fairly and proper y p ace 
before the Jury.®® 

Sub-section (6). -Orders under S. 118 or S 123 (3) must be self- 
contained and show that evidence against each of the accused has been 

considered individually. ®'‘ 

29. Judgment should contain a hnding apinst each individual 
accused when there are several 

charged with an offence, the judgment of the^_Court should contain a 
discussion of the evidence as against each accused. 

30. Court has no jurisdjetion to alter or review its order after 
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Surendra Nath Singha v. Janaki Nath 
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Dhonda Kandoo, A 1933 A 669 ; 34 Gr 
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Kasim .SAaiAA, (1875) 23 VVR (Gr) 32 
followed in In re Sambhulal (1908) 10 
Bom LR 565 (566) ; Abbas ^ada, 
(1893) 25 C 736 (738) : 2 CWN484 
(486) see Ikramuddin, (1917) 39 A 348 : 
15 ALJ 205 : 18 Gr LJ 491. 

Biru Mandal, (1897) 25 G 561 
Panchu (1907) 34 G 698 (703, 


78. 

79. 


80. 


81. 

82. 


704). 

83. Fanindra Nath Danerjee, (1908) 36 C 281 
referring to circular orders of ihc 
Calcutta High Court Ch. I ord. 59. 

84. Ghanasam, A 1937 S 26. 

85. Penumelsa Thirumalavaju, 19 Cr 

LT 248: 44 IG 40 following In re 
Ramaswamy Natdu, 16 Cr LJ 809 : 31 
IG S25 ; Arindra Rajbanshi, (1916) 20 
CWN 1296: 18 Cr LJ 294; 

'iamait Mvllick, (1907) 35 C 138 J 

KaluMina, (1909) 37 C 91 ; Punjan, 
A 1943 P 417 ; Inalullah, A 
1924 G 618; Madko, 41 Cr LJ 
725. 
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th." power to alter or review 

the order once passed by him.^® 

See commentary on S. 369. 

by explanation except in the case of orders 
passed by I residency Magistrates, wliere they are specially empowered under 
441 to submit reasons to be considered by the High Court. 

explanation 87 judgment cannot be supplemented by 

^PPeHate Court.— 6’« S. 424 infra and Com- 
mentary on that section. *' 

nr tilt definite rules as to what the judgment of a High Court 

hrrn.^ ^tV ' J^PP^date as well as revisional jurisdiction should contain 
r»r r ^ goient IS final and does not therefore require the statements 

application where the parties are not 
1 . ^ leard. It is well-settled tliat the appellate judgment must 

be quite independent and stand by itself without being supplementary to 
the judgment of the trial Court.^^ ® 

^ summary dismissal or an 
ppea un er . 421 infra. An appellate Court in rejecting an appeal 
under the provisions ol S. 421 need not give its reasons for the decision. 

A full bench of the Allahabad High Court held ;— ^‘VVe do not say 

thfp a judgment in the form prescribed by S. 367 of 

fnr th T We only say that we think it is advisable 

rf>rnrr?^^ vvliosc ordcFs may be challenged by application in revision to 

some ing which may be a guide for the Court acting in revision”.®^ 

1 Court, however, has held that in dismissing an appeal 

er . It must record an order giving reasons for the dismissal and 
showing that the points raised were duly considered by it .»2 

But it has been held in a case where the Sessions Judge did not dismiss 
le appeal under S. 421 but recorded the order thus : — “No one appears 
o t le appeal. I have read the record myself and think the conviction 

IS rignt. Appeal dismissed,” that the order did not comply with the pro- 
visions ot b. 367. If no one appeared to argue the appeal, the Judge should 
aye rea the evidence and considered it and disposed of the appeal by 
writing a judgment in accordance with the provisions of S. 367.^*=* 

Expunging Remarks. — The High Court has inherent jurisdiction to 
expun^ passages or remarks made by the Subordinate Court, the test to be 
adopted IS whether they are either irrelevant or inadmissible or not warran- 
te y the evidence.®^ In the absence of a person before the Court, it is 
lundamental that any prejudicial remark against him should be scrupulously 


86 . 


87. 


88 , 


89 . 


Parbati Charan Roy v. Sajjed Ahmed 
Chowdhurjf (1908) 35 C 350 : 12 GWN 
605 : 7 Gr LJ 401 ; /n Harilal Buck, 
(1897) 22 B 949 followed in T 

^0 IcTse Gr LJ 584 : 

Jura Khan Singh, (1907) 7 CLJ 238 : 7 
Gr LJ 312 ; Abhoy Chandra Das v. G. 
Fuller, (1898) 2 GWN 289 : 25 G 625. 
Mahendra Pal Singh, A 1959 A 313; 
1959 Gr LJ 541 ; J. S. Chopra v. StaU 
of Bombay, A 1955 SG 633 : I960 Gr 
LJ 1333. 

Prabha Karan Nair, \ A 1960 Kcr 314 : 
Bhola Nath MalUck, 7 GWN 30 ; Jasail, 


90. 


91. 


92. 

93. 

94. 


35 G 138; Rajani, 45 GWN 794; 
Shankar, A 1926 A 3 18 ; Md. Hussatn, 
A 1945 M 118. 

Rash Behari Das v. Balgopal Sirrgh, 
(1893) 21 C 92 ( 96 ) ; A'umAw, (1914) 

36 A 496, following Bai, (1895) 
20 B 540. 

Nanrihu, (1895) 17 A 241 (FB) at p. 
(243), Kundan, (1914) 56 A 496 : 12 
ALJ 850 : 15 Gr LJ 512. 

Gobind Behari, (1920) 2 PLT 10 : 22 
Cr LJ 321 : 61 IG 49. 

NoniShsikh, (1907) 11 GWN auorv. 
Rangachari, 1955 Andh WR 374; 
SardoT Lai Singh, A 1959 Punj 211. 
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COURT NOT TO ALTER JUDGMENT 
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avoided, unless the remarks are absolutely justified on the materials placed 
before the Gourt.®^ Wholesale condemnation of leading townsmen and 
Police based on mere gossip or the Magistrate’s own imagination arc highly 
objectionable,®® A full bench of the Bombay High Court has held that 
the High Court has no inherent powers to expunge remarks from a judgment 
but can only observe that the Magistrate should not have made these 
observations.®’ 


368. Sentence of death. — (1) When any person is sentenced 
to death, the sentence shall direct that he be hanged by the 
neck till he is dead. 


(2) Omitted. 

SYNOPSIS 

I. Corresponding sections in former 2. Legislative Changes. 

Codes. 3. Sentenced to death. 

1. Corresponding sections in former Codes. — Sub-section (1) 
corresponds to Ss. 50, 51 and 53 of the Code of 1861 and S. 321 of the Code 
of 1872 and sub-sec. (2) to S. 319 of the Code of 1872 and the section is 
similarly worded as in the Code of 1882. 

2. Legislative Changes (1955). — Sub-section (2) which related to place 
of transportation for life has been omitted by Act 26 of 1955. 

3. ‘Sentenced to death’. — See Chapter XXVIl, Ss. 375-379, See 
Sch. V. Form No. XXXIV for ‘warrant of commitment under sentence 
of death’, and Form No. XXXV, for ‘Warrant of Execution on a 
Sentence of Death.* 

^ 369. Court not to alter judgment. — Save as otherwise 
provided by this Code or by any other law for the time being in 
force or, in the case of a High Court by the Letters Patent or 
other instrument constituting such High Court, no Court, when it 
has signed its judgment, shall alter or review the same, except 
to correct a clerical error. 


SYNOPSIS 


1. Corresponding sections in former 
Codes. 

2. Legislative Changes. 

3. Statement of Objects and Reasons. 

4. Report of the Select Committee. 

5. Scope. 

6. Summary dismissal of rcvisional appli- 
cation. 


7. Ss. 369 and 561A. 

8. ‘Signed its judgment’. 

9. ‘Aker’. 

10. ‘Clerical error. 

— Procedure if court 
desires to correct the error. 

11. Dismissal for default 
— right to restore. 


1. Corresponding sections in former Codes. — This section corres- 
ponds to S. 464, paragraph! of the Code of 1872 and in the Code of 1898 
before it was amended the section was similarly worded as that of the Code 

of 1882. 


2. Legislative Changes. — The words “save as otherwise provided by 
this Code or by any other law for the time being in force or, in the case of a 
High Court established by Royal Charter, by the Letters Patent of such High 
Court, no Court” had been substituted by S. 101 of the Amending Act 


95. Ajoy Kumar Mukhifjitt ^ 1959 Ass 8; 808. 

1959 Cr LJ 27 : Lakshman Rao^ Inre\ 97. Slate v. Nilkantha Srind Bkave,A 1954 
A 1940 M 134. B 65 (FB). 

96. Brijlal, A 1942 L 232 ; 43 Cr LJ 
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(XVIII of 1923) for the words: “No Court other than a High Court.” 
I he words and figures “as provided in Ss. 365 and 484 or” were omitted by 
o. 101 of the said Amending Act* 

* j ^*^*®**'®“t of Objects and Reasons. — ‘‘In view of the cases repor- 
ted in 7 A 672, 10 B 176 (F B), and 14 Cal 42 (F B) it is proposed to 
make it clear that S. 369 confers no power on the High Court to alter or 
review its own judgment after it has been signed.” 

4. Report of the Select Gonamittee. — “The proposal to repeal the 
^ than a High Court’ was intended to remove the possibility 

o leading S. 369 as if it gave High Courts unlimited powers of altering or 
reviewing their judgments. But there are cases other than those referred to 

1*^ 0 4 which a review of judgment is possible. We would refer 

o . 3 and also to cl. 26 of the Letters Patent of the Presidency High 
ourts. The Indian Legislature has power to amend the Letters Patent in 
nis respea. e have, therefore, re-drafted the amendment so as to provide 

lat no Court shall alter or review its judgment as provided by or under any 
Patem ” ^ ^ Court, in its Letters 

\5. Scope.— The finality embodied in S. 369 is only in relation to the 

Court which pronounces the judgment, for it forbids the Court after it has 

signed Its judgment to alter or review the same, S. 369 being subject to the 
other provisions of the Code must be read subject to S. 430, the role of finality 
embodied in S. 369 cannot affect cases provided for in Ch. 32 ; S. 439 (6) is 
not therefore controlled by S. 369 on the contrary S. 439 (6) must be read as 
controlling S. 439.^ Judgment within the meaning of S. 369 is final decision 
ot the Court intimated to the parties and the world at large by pronouncc- 
^miged uiidelivered judgment is not operative and can be 


S. 369 does not apply to decisions or orders passed by the High Court in 
1 s revisional jurisdiction, S. 430 also does not apply to decisions or orders in 
revision by the High Court under Ch. 32 ; the High Court can in appropria- 
lon cases restore a Criminal application in revision dismissed for default.^ 

TT* revision application is dismissed for default of appearance, the 

igh Court can revise its order if necessary to serve ends of justice.^* 

6: Summary dismissal of revisional application.— When a petition 

in revision is dismissed summarily after hearing the Advocate for the 

petitioner, it is final and not subject to review or alteration by the same High 
Court.ib 


It can not be said that the judgment delivered by the High Court orally 
in open court can be reviewed although not signed. The inherent powers 
under S. 561-A do not authorise the court to rehear a case where the appel- 
lant or his Counsel are not heard for their own fault.^c 


7. Ss. 3S9 and 56lA.~Whether High Court competent to alter or review 
criminal judgment passed by itself.— There is no conhict between Ss. 369 and 
561-A. The High Court has no power to alter or review its own judgment 


98. U.J.S. Chopra v. StaUof Bombay, 0955) 
Sej 603 ; A 1955 SG 633 : 1955 Cr 
LJ 1410 ; Janardhan Reddy v. The State 
of Hydrabad, A 1951 SG 217. 

99. Surendra Nath Singh v. State qf U. P. ; A 
1954 SG 194 followed in Raghubans 
Prasad, A 1961 P 397 (order of dis- 
charge is not judgment and can be 
reviewed) ; Dwarka Nath Mondat, 28 G 


652 FB Mir Ahmed Hussain, 29 C 

1. Ramanter Thakur ; A 1957 P 33 ; 19 
Cr LJ 82 : Keshablai v. Gaveria, A 
Raj 50 ; 1952 Cr LJ 593. 

la. Maltiek, A 1963 My? 191. 

lb. Nandar Sindhi, A 1958 Or 20. 

l c. Dhanna, A 1963 Raj 104. 
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in a criminal case, once it has been pronounced and signed, except in cases 
where it was passed without jurisdiction or in default of appearance without 
an adjudication on the merits, or to correct a clerical error. ^ 


8. ‘Signed its judgment’. — This rule is inoperative. Stuart, C. J., in 
Chattar Sing^ observ’ed on the impropriety of a judicial officer adding a “note” 
to his judgment in a criminal case impugning the correctness of the conclusion 
he had arrived at on the evidence in such case.^ 


9. ‘Alter.* — A Magistrate may order costs to be paid under S. 148 (3) 
subsequently and such latter order is not an alteration or review of his judg- 
ment in the original case within the meaning of S. 369.“* It has been held in 
Rajjab's case® that the High Court may review where a case has been disposed 
of merely for default of appearance. 

High Court has no jurisdiction to alter its judgment except to correct a 
clerical error.® A full bench of the Allahabad High Court has held that tlie 
High Court can revise its order for the purpose of preventing abuse of the 
process of any Court.’ Interlocutory order is not affected by S. 369.® 


10. ‘Clerical error.’ — i. e. mistake in copying the judgment or order. 

A clerical error is an error which can be explained only by considering 
it as a slip or mistake.® 

It the following cases*® it was held under the unamended Code that even 
the High Court had no power to review its own judgment, and it was held in 
Poran and other cases** that the Sessions Judge had no such powers, and in 
Poran^^ that the District Magistrate could not review his own judgment. 

See however the Statement of Objects and Reasons quoted ante. 

In Nand Narain Mewar’s case*® it was however held that no Court other 
than a High Court, when it had signed its judgment should alter or review 
the same except as provided in certain sections or to correct clerical errors. 

What is the procedure if the Court desires to correct the error ? ■ 

It was suggested in Gobinda SahaPs case*'* that the petitionei; can apply to the 
Judge who passed the order before the order had been sealed. But where 
the order is signed and sealed the only way is to submit the proceedings to 
the High Court.*® Another view is to move the Local Government by 
reference under Chapter XXIX of the Code.*® 


11. Dismissal for default— Right to restore.— The Madras High 
Court in Kunhahamdi HajP'^ held that the Court may rehear a criminal appeal 


2. Raju, (1928) 10 L 1 ; Nachinathu, In u ; 
A 1958 M 452; 1958 Gr LJ 1197; 
Banwari Lai, 57 A 807 ; A 1935 A 466 ; 
Dahu Raut, 61 G 155 ; 34 Cr LJ 1 100 ; 
Ganapat, A 1931 N 169. 

3. 2 A 33. 

4. Nafar Chandra Pal Chowdhury v. 
Siddhartha Krishna Majumdar, (1920) 
47 O 974. 

5. 46G60. 

6. Kalipada Jana v. Sarbeskwar Panda, A 
1958 G 568 : 1958 Gr LJ 1312. 

7. Raj Narain, A 1959 A 315 (FB). 

8. ILR (1948) IC 407 (410). 

9. Bangara Reddy, \ 1959 AP 95 

10. Pox, 10 B 176 (FB) ; Gibbons, 14 G 42 


FB ; Durga 7 A 672 ; Gobind Sahai, 38 
A 134 : 14 ALJ 61 ; Kalu, 45 A 143 ; 
Rajjab AH, 46 G 60 : 20 Gr LJ 265 ; 
Nand Kishore Lai, 20 Gr LJ 447 (P). 

1 1. 23 WR (Gr) 49 : Mari Parsu, 42 B 202: 
20 Bom LR 87 : 19 Gr LJ 279; Ganesh, 
23 B 50. 

12. 23\VR(Gr)49. 

13. 21GWN 344. 

14. 38 A 134. 

15. In re Dhondi Nnthaji Raut, 2^ 'Qom LR 
346 : 22 Gr LJ 608 : 62 IG 880 ; 
Hiralat Buch, 22 B 949 (958) ; Poran. 
23 WR (Gr) 49. 

16. 45 A 143. 

17. 46M 382:24GrLJ 439. 
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or petition disrnissed for default as there is no decision on the merits, although 
in Kanakas abb and Ranga Row^^ it held a contrary view# 

370. Presidency Magistrate’s judgment. — Instead of 
recording a judgment in manner hereinbefore provided, a 
Presidency Magistrate shall record the following particulars ; — 

{a) the serial number of the case ; 

{b) the date of the commission of the offence ; 

(c) the name of the complainant (if any) ; 

[d) the name of the accused person, and his parentage 

and residence ; 

(^) the offence complained of or proved ; 

(/) the plea of the accused and his examination (if any) ; 
(^) the final order ; 

{h) the date of such order ; and 

{i) in all cases in which the Magistrate inflicts imprison- 
ment, or fine exceeding two hundred rupees, or 
both, a brief statement of the reasons for the 
conviction. 


SYNOPSIS 

1. Corresponding sections in former — Cl (f) 

Codes. 3 Q] /jj 

2. Particulars in CIs. (a) to (g). 4. Revision. 

1. Corresponding sections in former Codes. — This section corres 

ponds to Ss. 114 and 126 of Act IV of 1877 and is the same as that of the 
Code of 1882. 

See S. 263 for summary trials, S. 362 for Record of Evidence in Presidency 
Magistrate’s Courts, S. 441 which allows a Presidency Magistrate to supplc- 

lorth the grounds of his decision while sub- 
mitting an explanation to the High Court and S. 537(a) as to irregularities in 
judgments or orders. 

2. Particulars in CIs. (a) to (g). — Where out of the various particulars 
required to be recorded in the usual way on the printed form provided for 
the purpose, all the important items of these particulars were recorded, held 
the omission to record other particulars is an irregularity.^® The duty o 
the Presidency Magistrate is to keep records properly. 

Cl. (f). — There is no rule how the column should be filled. So the entry 
'denies* made in that column is sufficient, if at the time the plea was taken, 
the accused merely denied having committed the offence.^* A mere 
‘examined under S, 342’ is not a sufficient compliance with the section.*^ The 
substance of the examination of the accused which is to be recorded under 

Manmohan Panday v. Carnation of 
Calcutta, 35 GWN 868 ; 33 Cr L.J 

22. fadagar Chaudhuri, 56 G 1067 ; 30 Cr 
LJ 526. 

23. Kanchan, 48 Ct IJ 790. 


18. (1915) MWiN 786 : 16 Cr LJ 697. 

19. 25 MLJ 371 : (1912) MWN 982 ; 13 
Cr LJ 710. 

20. Bishnupada 0^6, 30 OWN 981 ; 27 Gr 
LI 1131. 

21. Shamlal, 36 OWN 852 ; 33 Cr LJ 729 ; 
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S. 342(2) is lo be embodied in the judgment and the judgment is to be 
recorded in the form prescribed under this section. Where the trial 
Magistrate examined the accused under S. 342 but did not record the subs- 
tance of his examination and plea, the order was set aside.^® 

3. Cl. (i)— ‘A brief statement of the reasons for the conviction’. 

—The meaning of S. 370, Cl. (i) of Act X of 1882 is that where the offence 
found is sufficiently grave to involve a fine of Rs. 200/- or imprisonment for 
the substantive offence, the Magistrate is bound to record his leasons for the 
conviction, so as to enable the party to bring the matter up to the High Court, 
but in petty cases, which can be met by a fine of a few rupees, the decision ot 
the Magistrate may be recorded shortly, and although the Magistra^ should 
state the reasons for conviction in such a manner that the 
revision mav judge whether there were sufficient materials beiore him to 
support the conviction, the brevity should not be such as to ten to o s 

curity.^’ 

In deciding a criminal case, a Presidency Magistrate remarked i /T convict 
the accused. I believe the evidence of the complainant and the witnesses for 
the prosecution’*. Held that the above judgment did not satisfy the require- 
ments of S. 370 Cl. (i) of the Cr. P. Code, under which there should be a 
statement of the reasons which induced the Magistrate to be leve e evi 
' for the prosecution. 

Merely recording the evidence and saying that the case is proved, will 
not constitute compliance with this section.^® 

Absence of reasons for finding the accused guilty 

an order of acquittal the Magistrate sufficient to justify 

that the statement of reason was extremely ^rief writes no iudement 

interference with acquittal. If the that would be a good 

at all, where he inflicts a fine of less than Rs. 200/- thatvvoffi^^^ 

argument, but if he writes a judgment m such a case, 

findings which go to constitute the offence. 

4. Revision. -When the High Court in ^‘^^“the Ma^traJe 

^an :uW : r^por^uTde"- and rT^edTthe defect in th^ Original order 

by giving brief reasons.®* 

371 Copy of judgment, etc., to be given to accused 

ou ;,piicSSL-( 1 j ol the 

ofthe jodgraent, or when he so clcar^^^ 

beTv» I’’ hfi. «i‘.ho« ■ del"; Inclf cop, shall, loan, case 
Other than a summons-case, be given free o cos . 


24. Vithal Tulsiram, A 1956 B 123. 

25. Ismail Sha, A 1926 G 692 ; 27 Cr LJ 

26. Moturam v. Balaseeram, (1886) 14 C 174, 
Shid^anda. (1893) 18 B 97. 

27. Mukundi La/, 21 A 189 : (*899) AWN 
34 ; Emaman, (1904) 31 C 983 : 8 
CWN 839 ; Yacoob v. Adamson, {\W^) 

13 C 272; Panjab ® f 

579; Deivish Hossain, (1922) 46 M 185 , 
In re Vatadavajulu Pilloh 23 Cr LJ 
(M). 


28. Shanker 

890 : 16 Cr LJ 771 : 31 IG 371 , 
Dashinamurthi, In re A 1942 M 603 ; 
43 Cr LT 859. 

29. ShamUh 36 CWN 852 ; A 1932 G 
833 

30. Commercial Bureau, A 1948 G I ; 48 Cr 

31 Nishi Kanta Chalterji v. Behari Kahar, 60 
C 636 : 34 Cr LJ 1059. 

32 Dashinamurthi, In re ; A 1942 M 603 ; 
43 Cr LJ 859. 
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(2) In trials by jury in a Court of Session, a copy of the 
heads of the charge to the jury or, where a transcript of the 
charge forms part of the record under Section 297, a copy of 
such transcript shall, on the application of the accused, be given 
to him without delay and free of cost. 

Case of person sentenced to death. — (3) When the 
accused is sentenced to death by any Court and an appeal lies 

from such judgment as of right, the Court shall inform him of 

the period within which, if he wishes to appeal, his appeal 
should be preferred. 

(4) When the accused is sentenced to imprisonment, then, 
without prejudice to the provisions of sub-section (1) or sub- 
section (2), a copy of the finding and sentence shall, as soon as 
may be after the delivery of the judgment, be given to the 
accused free of cost. 


SYNOPSIS 


1 . Corresponding sections in former Codes. 

2. Legislative Changes. 

3. EfTcct of Amendment, 

4. Scope. 

— Copy of judgment to be given to 
accused on application. 


5. Who are entitled to copies of judgmen t. 

6. No Court-fee to be paid on applicatio n 

for copies of judgment. 

7, Sub-section (3). 

— Limitation for appeal against death 
sentence. 


1. Corresponding sections in former Codes. — This section corres- 
ponds to S. 22 and paragraph 1 of S. 41 of Act XI of 1874 and is the same as 
in the Code of 1882. 


2. Legislative Changes (1955). — Sub-section (4) was added by Act 
26 of 1955. The words in sub-sec. (2) ‘or where a transcript of the charge 
forms part of the record under S. 297, a copy of such transcript’ were also 
added by Act 26 of 1955. 


3. Effect of Amendment. — Under the old sub-sec. (2) a copy of 
the charge to the jury was given to the accused on his application free of cost. 
As there was delay in the Judge signing the written charge after it was pre- 
pared and typed, now a copy of the transcript taken in shorthand when it 
forms part of the Record will be granted to the accused. When the accused 
is sentenced to imprisonment a copy will be given to the accused free of cost 
though not applied for, to facilitate the filing of appeal and to ask for bail 
pending the filing of the appeal. 


4. Scope. — Copy of judgment etc. to be given to accused on 
application. — This section provides that an accused person is entitled to 
obtain a copy of the judgment and except in summons-cases the copy shall be 
given to him free of cost upon application. Sub-section (2) provides for 
granting of copy of heads of charge to the jury in trials by jury free of cost to 
the accused. Sub-section (3) provides that the Judge shall inform the accused 
in cases of capital sentence of the period of limitation within which appeals 
should be filed. 


5. Who are entitled to obtain copies of judgments. — Application is 
necessary. See S. 548 infra. 
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All prosecutors whose charges are dismissed by the Presidency Magistrate 
are affected by the order of discharge, and are, therefore, entitled under 
S. 170 of the Presidency Magistrate’s Act to obtain copies of the order made 
by, and of the depositions taken before, the Magistrate. 

An Advocate against whom remarks have been made by a Court imputing 
to him misconduct should be furnished with a copy ol the written judgni^ent 
containing those remarks, in order that he may place his own conduct beiore 

the particular Court in the light most favourable to himself and with such 

explanations as he may be able to afford and as may per laps in uce le 
Court to alter, modify or perhaps even withdraw the ^ opinion expressed 

adversely to the Advocate’s conduct in the particular case. 

5. 371 can only refer to a copy of the judgment of the original Court 

Therefore a party aggrieved by the judgment of a High Court in 
or revisional jurisdiction is not entitled to a free copy. He is entitled to a 

copy of such ■’a judgment on payment but ^ o3°of 

discretion to grant a copy. 1 hus a free copy can be gran g 

the applicant’s poverty.^^ 

6. No Court.fees to be paid on application 

— “In the exercise of the pow^s conferred b> . , remit the 

Slur^fte on a ^cop^ or translation of judgment in a case other ‘-a sum- 
mons case, and a copy of the i^^ads of the Ju ge s h ^ 

the copy of the translation is given under ^rrused is in jail”— 

translation of a judgment in a summon^case wh I'oth September. 1889 

Notification, Government of India, No. 4bOU aatea lui i 

(G. I. 1889), Part I, p. 506. 

against the a sentence of death must be 

Limitation Act (IX of 1908), an appeal g coraouting the period of 

filed within 7 'days from da‘-^^:rning copLs mu^rb^ 
limitation for appeals, time spent in obta g P 

S. 12 of the Limitation Act of 1908. 

In all cases in which a person is ^'‘ppeal in\he^sSs°om c'ourl 

must explain to the convict that he mu whether the convict desires to 

r™." ’s ri .h.. hi. .pp..i s. 

within 7 days — N.W.P. Gazette, 1873 p. • . , j r 

The Calcutta l^p". C.‘'to'‘be'^ difend'ed a’JThe’sessions Court as 

also before ‘ ‘ f DisuicrMagbt'rat" i's" to telegraph to 

defend himself. The duty oi r’rv,ir>cpl 3« 

Government Pleader if prisoner re ains 

1. ^ translated. — The original 

^JprbTV,”d with the record of proceedings, and, 
'wheTth. iigiltal'is “ cord"ed ir, a d.fferent lan guage front .to 


33. Bank of Bengal v. Dinonalh Roy^ (1881) 

8 G 166 : 10 CLR 190. 

34. In re Phillip Godinko, (1904) 6 Bom 

LR 54. 


35 Anil Kumar Biswas, A 1954 C 29 : 1953 
Cr LJ 1883. 

36 Madras Notification, 9th July 1874, p 

73. 
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of the Court, and the accused so requires, a translation thereof 
into the language of the Court shall be added to such record. 

1. Corresponding sections in former Codes. — This section corres- 
ponds to paragraph 3 of S. 464 of the Code of 1872 and is the same as 
that of the Code of 1882. 

373. Court of Session to send copy of finding and 
sentence to District Magistrate. — In cases tried by the Court 
of Session, the Court shall forward a copy of its finding and 
sentence (if any) to the District Magistrate within the local 
limits of whose jurisdiction the trial was held. 

SYNOPSIS 

1. Corresponding sections in former Codes. — Madras. 

2. State Amendments. West Bcn'^al. 

Bombay. 3 , Rules and orders. 

1. Corresponding sections in former Codes. — This section corres- 
ponds to S. 384 of the Code of 1861 and paragraph I of S, 302 of the Code 
of 1872 and is similarly worded as in the Code of 1882. 

2* State Axncadments — Bombay. — In the marginal note, the marginal note *Copy 

of finding and sentence to be sent to the District Magistrate or Commissioner of Police’ was 

yibstiluted and the following proviso was added, namely : ‘Provided that the Court of Session 

for Greater Bombay shall send such copy to the Commissioner of Police for greater Bombay’ 
by Bombay Act 32 of 1948. ® 

, Madras. Marginal note substituted as in Bombay Amendment and the following 
proviso has been added 

Provided that the Court of Session for the Presidency-Town of Madras shall send such 
copy to the Commissioner of Police, vide Madras Act 34 of 1955. 

West Bengal. — After the words ‘District Magistrate’ the words and commas, ‘or the 
Chief Presidency Magistrate, as the case may be* have been inserted by the City Sessions 
Court Act 1933, vide West Bengal Act 20 of 1953. 


3. Rules and orders. — In Sessions Judges are directed to give 

every facility to Magistrates, and District Superintendents of Police for inspec- 
ting the records of cases in their Courts for the preparations of copies by 
clerks sent by the District Magistrate, care being taken that the records are 
not removed from the Judge’s office.®^ In Madras the Magistrate should 
communicate the finding and sentence to the Superintendent of Police.®^ In 
Bombay y the Court of Sessions should at the conclusion of every trial of prison- 
ers committed thereto, communicate the result thereof to the committing 
authority for his information.^® 

CHAPTER XXVII 

Of the Submission of Sentences for Confirmation 

374. Sentence of death to be submitted by Court of 
Session. — When the Court of Session passes sentence of death, 


37. Cal. HC Gir. No 5, Sept. 21, 1880. 

38. MHC Proceedings 19th June, 1886. 


39. Bombay Gazette, 1879, pp. 471, 475. 
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the proceedings shall be submitted to the High Court and the 
^ntence shall not be executed unless it is confirmed by the High 


SYNOPSIS 

1. Corresponding sections in former 4. 
Codes. 

2. Scope. 5 ^ 

3. Distinction between Ss. 374 and 375. 


Trial by Jury— Misdirection. 
Rules and orders. 

Practice. 


}' 9® sections in former Codes.— This section corres- 

and paragraph 1 of S. 287 of the Code 
oi Lti/Z and is similarly worded as in the Code of 1882. 

For Form of warrant of commitment under sentence of Death— Sch 
V. Form No. XXXIV, see also S. 31 (2). 

2. Scope. — The provisions contained in Chapter XXVII appear to be 
quite exhaustive ; they constitute a complete Code.**® 

3. Distinction between Ss. 374 and 375. — Where there is a reference 
to the High Court under S. 374, tlie entire case is before the High Court 
and in fact it is a continuation of the trial of the accused on the same evide- 
nce and any additional evidence and that is why the High Court is given 
power to take fresh evidence under S. 375 if it so desires. There is a differ- 
ence when a reference is made under S. 374 and when disposing of an appeal 

under S. 423 and that is, the High Court has to satisfy itself as to whether a 
case beyond reasonable doubt has been made out against the accused persons 
for the infliction of the penalty of death. In fact the proceedings before the 
High Court arc a reappraisal and the reassessment of the entire facts and law 
in order that the High Court should be satisfied on the material about the guilt 
or innocence of the accused. It is the duty of the High Court to consider 
the proceedings in all their aspects and come to an independent conclusion 
on the materials apart from the view expressed by the Sessions Judge.^^ 


4. Trial by Jury — Misdirection. — In case of a reference under S. 374 
it is the duty of the Court to take the entire evidence into account. What 
has got to be done in cases where inadmissible evidence has been admitted 
and has been incorporated in the summing up is to exclude the inadmissible 
evidence and consider whether the balance of evidence remaining thereafter 
is sufficient to maintain the verdict. In performing its duty under S. 374 
the High Court is bound to consider the merits of the case for itself.^^ The 
questions of misdirection are of less importance in a case of reference under 

S. 374, because on a reference the High Court is bound to come to its own 
conclusion as to the fact or innocence of the accused.^® Where there is an 
appeal by a convict, the submission under S. 374 becomes unnecessary in the 
sense that it is decided automatically, but where an appeal has not been filed 
the convict gets the same advantage that he could have had if he had in fact 
preferred an appeal.^ If it is brought to the notice of the High Court that 
the Sessionsjudge had omitted to send the death reference for confirmation 
the High Court can deal with it in exercise of its revisional powers.**® 


40. Chhotka, A 1958 C 482 : 1958 Cr LJ 
1170. 

41. jfummanv. Slate of Punjab, A 1957 SC 
469 : 1957 Gr LJ 586. 

42. Chhotka, A 1958 G 482 : 1958 CrLJ 
U70 ; Panchu Sheikh, GWN 1154; 
A 1931 G nQ-,Hazrat Gul Khan,Z2 


GWN 345 : A 1928 A 430. 

43. Durgaeharan Singh, A\ Q\NN 1312* 39 

Cr LJ 308. * 

44. Bashir Ahmed, A 1951 EP 57 : 52 Cr 
LJ 1041 (FB). 

45. Pacha Kewalram, A 1944 S 83 : 45 Cr 
IJ 1041 (FB). 
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5. Rules and orders. — The Sessions Judge should give in:imediate inti- 
mation to the Superintendent of the Jail in which the condemned prisoner is 
confined, in order that proper precautions may be taken for his safe custody.^® 

The Madras High Court has ordered that, in referring a case to the 
High Court for confirmation of the sentence of death, the particularsof the 
evidence together with the Judge’s remarks should be embodied in a letter to 
the Registrar, and that an English translation of the whole of the evidence 
given at the trial should be submitted.'*' 

Sessions Judges should be careful to note in their letter of reference 
whether the prisoner has signified his intention to appeal.*® 

6. Practice. — It appears to be the practice of the Bombay High Court 
that where a prisoner has been sentenced to death, even though the convic- 
tion was had on the unanimous verdict of a jury, the whole case is reopened 
before the High Court both on matters of fact as well as on matters of law.*® 
No doubt in a reference under S. 374 the entire case is open to the High 
Court, but that assumes that whatever has happened before the case comes 
to the High Court has been done in strict accordance with the provisions of 
the law, and where the High Court is unable to say that there has been a 
proper trial before a Judge and a jury, then the only course open is to set 
aside the conviction and sentence and direct a retrial.®® On such reference 
the High Court must be satisfied that the finding of fact arrived at by the 
jury is justified by the evidence on the record.®* Where a case is referred to 
the High Court under S. 287 of Act X of 1872, the Court is bound, under 
S. 288 of the same Act, to go into the facts of the case, although the conviction 
was by the verdict of a jury.®^ 


375. Power to direct further inquiry to be made or 
additional evidence to be taken. — (1) If when such proceed- 
ings are submitted the High Court thinks that a further inquiry 
should be made into, or additional evidence taken upon, any 
point bearing upon the guilt or innocence of the convicted 
person, it may make such inquiry or take such evidence itself, or 
direct it to be made or taken by the Court of Session. 


(2) Such inquiry shall not be made nor shall such evidence 
be taken in the presence of jurors and, unless the High Court 
otherwise directs, the presence of the convicted person may be 
dispensed with when the same is made or taken. 

(3) When the inquiry and the evidence (if any) are not 
made and taken by the High Court, the result of such inquiry 
and the evidence shall be certified to such Court. 


SYNOPSIS 

1. Corresponding sections in former 4. Power to direct further inquiry to be 

Codes. made or additional evidence to be 

2. Legislative Changes (1955). taken. 

3. Scope. 


46. All. H. Ct. Gir. 3, AprU 22, 1873. 

47. Pro. Aug. 6, 1864 ; Pro. Aug. 12, 1862. 

48. Anon, 1 MHC App. xxi. 

49. Dajivesaraj (1915) 17 Bom LR 1072 : 
16 Cr LJ 818 : 31 IG 994. 


50. 

51. 

52. 


Rajab ALi Fakir, (1927)31 CWN 881. 
ArsfudAli, (1924) 30 C'VN ^ . 

&WiC;U.(1897) 2 CWN49. 
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informer Codes— This section corre- 
sponds to S. 400 of tire Code of 1861 and S. 289 of the Code of 1872 and is 

Similarly worded as in the Code of 1882. 

Legislative Changes (1955)— The words “or assessors" after the 

on955 P'^esence of jurors” in sub-sec. (2) have been omitted by Act 26 


- -A This section is an exception to S. 353 which requires 

evidence to be taken in the presence of accused. 

This section is not intended to apply to a case in which there has been 

an Illegality or an error which has occasioned a failure of justice. 

4. Power to direct further inquiry to be made or additional 

evidence to be taken.— The High Court has power under S. 297 of the 

t^ode ot 1872, not only to order the accused to be tried, but also, to be com- 

mitted lor trial, if it appears to the High Court that the accused was impro- 
perly discharged.** 


High Court’s powers to take additional evidence.— When the 
accused applies to call for further evidence and his application is refused by 
the lower Court, but is renewed in the Appellate Court, the accused should 
be permitted under S. 375 to produce the further evidence.** Negligence on 
the part of the prosecution can never be a ground for taking additional 
evidence against accused,** but it can be taken when due to the ineptitude of 
the lawyers for the accused or lack of vigilance on the part of the Judge.*’ 

376. Power of High Court to confirm sentence or 

annul conviction. — In any case submitted under Section 374 
the High Court— 

(a) may confirm the sentence, or pass any other sentence 
warranted by law, or 

{b) may annul the conviction, and convict the accused of 
any offence of which the Sessions Court might 
have convicted him, or order a new trial on the 
same or an amended charge, or 
(r) may acquit the accused person ; 

Provided that no order of confirmation shall be made under 
this section until the period allowed for preferring an appeal has 

expired, or, if an appeal is presented within such period, until 
such appeal is disposed of. 


SYNOPSIS 

1. Corresponding sections in former 4. Clause (a). 

_ Codes. 5. Clause (b). 

^gislative Changes (1955). 6. Clause (c). 

Scope — Power of High Court to con- 7. Proviso, 

firm sentence or annul conviction. 

1. Corresponding sections in former Codes.— This section corre- 
sponds to S. 399 of the Code of 1861 and S. 288 of the Code of 1872 and is 
Similarly worded as in the Code of 1882. 


53. Hari, A 1935 S 145 : 36 Cr LJ 1161. 

54. Prosurtno Coomar CAo«, (1873) 19 WR 

(Cr) 57. ' ^ ' 

55. Bhagwan Kuar, (1911) 16PWR1911 


(Cr) : 12 Cr LJ-412 : 1 1 IG 596. 

56. Abdul Muhim Khan, A 1953 Hvd 14^ 

1953 CrLJ 785. ' 

57. Lat Mia, 47 GWN 336 : 45 Cr LJ 99. 
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2. Legislative Changes (1955). — The words ^whether tried with the 
aid of assessors or by jury’ which occurred after S. 374 have been omitted by 
Act 26 of 1955. 


3. Scope — Power of High Court to confirm sentence or annul 

conviction. — Although the trial of an accused is by a jury, Ss. 375 and 376, 
Cr. P. C., show that in a case submitted for confirmation of sentence of death 
under S. 374, the High Court must deal with the case upon the facts, as well 
as with reference to any questions of law arising in it, and that its powers are 
not limited in the way they are in an appeal from a conviction in a trial by 
jury.^® Ss. 376 must be read as conferring upon the High Court the power 
mentioned in Cls. (a), (b) and (c) of the said section unaffected by the 
provisions of Ss. 418 and 423 (2) ; It would therefore make no difference 
even if the appeal preferred by the accused is technically heard before final 
orders are passed in the confirmation case.®® In a case under S. 374, the 
questions of misdirection are of less importance but though the High Court is 
not bound by the verdict of the jury, they will attach greatest possible weight 
to the verdict of the jury if it answers a reasonable test.®® In dealing with 
confirmation cases the High Court should consider the evidence carefully 
and record its conclusions clearly after dealing with all the points argued 
before it by the Gouncel for the defence.®®^ The word 'any case’ means 
the whole case and where the accused has been convicted by the jury 
at the same trial both under Ss. 302 and 404 I. P. G. the ‘whole case’ 
would mean not merely that part of the case which relates to the sentence 
under S. 302 but the entire incident.®^ 


4. Clause — (a) ‘May confirm sentence or pass any other sentence 
warranted by law’. — In determining whether such sentence should be con- 
firmed, the full court was not precluded by the order of the Division Court 
from considering whether the accused person had been convicted by a Court 
of competent jurisdiction.®^ 


Where the condition of the convict rendered it likely that, if he were 
hanged, decapitation would ensue, the sentence of death was commuted to 
one of transportation for life.®® In Bennyendra Pande's Case,®® the High Court 
commuted the death sentence where due to the delay in preparation of paper- 
book and the intervention of long vacation the accused remained under the 
sentence for ten months. The Supreme Court in Bisoo Mahgoo^* advised the 
High Courts to deal with confirmation cases promptly but held that d^eiay 
is no ground for commuting the death sentence. It has been held in Lachman 
Kewalram's case®® that in a proper case an inordinate delay should be coi^ 
sidered a good ground for commutation but that is a consideration whic 
should be left to the executive. If there is no sufficient evidence to 
a conviction and there is no chance of further evidence coming to light e 
High Court will acquit the accused.®® The High Court set aside the ver ic 


58. Chatradhari Goala, (1897) 2 OWN 49 ; 
Abdul Razak, (1894) Rat 710; Jaffar AH, 
(1873) 19 VVR (Cr) 57 ; Loun^, (1921) 
15 SLR 103: 23 Cr LJ 33 (FB) ; 
Jumman v. State of Punjab., A 1957 SC 
469 ; Ram Krishna Mithulal v. State of 
Bombay, A 1955 SG 104 ; Chotka, A 
1958 C 489; 1958 Cr LJ 1170. 

59. Narayan Ramchandra Jarag, A 1948 B 
244 : 49 Cr LJ 348 ; Narakari Ganapati 
Barker, A 1946 B 452. 

60. Benoyendra Chandra Pandey, 40 GWN 


432 : A 1936 G 73 ; 

Karmakar, A 1938 C 220; 39 Cr LJ 541 

(2). 

JOa. Gurucharan Singh, A 1963 ^ C 348. ^ 

)1. Kaikhushru Khushetjt, A 1953 Albb. 

1953 GrLJ 660. 

Sarmukh Singh (1879) ^ ^ 

Boodhoo Jolaha. (1878) 2 CLR 215. 

A 1954 SC 714. ^ laoa 

A 1955 B 373 ; 1955 Cr Lj H24. 
AshrafAli, 37 CWN 595; 34 Cr LJ 

533 (2). (SB). 
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Court may convict the accused of a 
nor offence. The High Court convicted the accused under S. 41 1 I. P. C. 

y altering it from one under S. 404 in a case where under S. 302 I. P. C 
death sentence was passed.®® 

5. Clause (b)— ‘May annul conviction and convict the accused 
oi minor charge’. 


Or order a new trial’.— In a case in which the lower Court passed the 
sentence of death on the accused, the High Court of Calcutta, on reference, 
ordered a new trial, on the ground that the evidence was incomplete and it 
was necessary to take further evidence before judgment could be properly 
pronounced against the accused.®®^ Under S. 376 {b) Cr. P. Code the 
High Court has jurisdiction to order a new trial on the same or an amended 
Charge.' In an appeal, where the High Court is not bound to order a 
retrial where inadmissible evidence has been admitted in a trial with the aid 
of a jury or where there are misdirections. The power of the High Court to 
dispose of the case (by acquitting or convicting the accused) itself without 
ordering a retrial is not confined to murder-references and appeals, 

6. Clause (c)— ‘May acquit accused’.— The Calcutta High Court on 
a reference for confirmation of death sentence, refused to convict the accused 

on the uncorroborated testimony of an accomplice who had previously been 
convicted of the same offence on her own confession.’® 

7. Proviso.— Where while dealing with a reference under S. 374 the 
High Court finds that there is such an error in the charge as would entitle tiie 
High Court to reverse the verdict of the jury under S. 423 (2) it is not open 
to the High Court to look into the evidence in order to confirm the conviction 
on its own view of the facts.’^ 


377. Confirmation of new sentence to be signed by 
two Judges.— In every case so submitted, the confirmation of 
the sentence, or any new sentence or order passed by the High 
Court, shall, when such Court consists of two or more Judges, 
be made, passed and signed by at least two of them. 

SYNOPSIS 

1. Corresponding sections in former 3. When such Court consists of two or 

o more J udges. 

Scope, 

1. Corresponding sections in former Codes. — This section corres- 
ponds to S. 401 of the Code of 1861, S. 290 of the Code of 1872 and is simi- 
larly worded as in the Code of 1882. 


2. Scope. — When in the case of a death sentence, the order of confirma- 
tion is only made, passed and signed by one of the two Judges, the peremptory 
provisions of S. 377 arc not complied with.’^ 


67. Auhad, 30GWNI66; Pachu Alondal, 
32 eWN 702. 

68. Hazral Gul Khan, 32 CWN 345; A 
1928 C 430. 

69. Kaikhushru Khrushetji, A 1953 B 166 : 
1953 Cr LJ 660. 

69«. Doulat Kunjra, (1902) 6 CWN 921. 

70. Mohar Ali Sheikh, (1915) 19 CWN 556: 
21 CLJ 495: 16 Cr LI 481 : 29 IC 
321. 



72. 

73. 

74. 


Abdul Rahim, 73 l\ 77: A 1946 PC 82 • 
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Mtthanlal, A 1955 SC \0^ \ Chotka A 
1958 C 482; 1958 Cr LJ 1170. 

Ramsodoy Chuckerbutty, (1873) 20 \VU 
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Naibulla, 46 CVVN 108; A 1942 C 
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3. ‘When such Court consists of two or more Judges.”- — If in any 

particular State there is only one Judicial Commissioner as the ultimate 
appellate authority, and if the confirmation of sentence of death has to be 
made by him, the procedure laid down must be followed. The fact that 
there is not a Bench of two Judges as in the High Courts to deal with death 
sentences is no ground for converting the Supreme Court into an ordinary 
Court of appeal and confirmation in such matters.^® The question was 
left undecided in."^® 


378. Procedure in case of difference of opinion.— When 
any such case is heard before a Bench of Judges and such Judges 
are equally divided in opinion, the case, with their opinions 
thereon, shall be laid before another Judge, and such Judge, 
after such hearing as he thinks fit, shall deliver his opinion, and 
the judgment or order shall follow such opinion. 

SYNOPSIS 

1. Correspoding sections in former 3. Reference to a third Judge. 

Codes. 4. Duty of the third Judge. 

2. Scope. 

1, Corresponding sections in former Codes. — This section corres- 
ponds to S. 271-B of the Code of 1872 and is similarly worded as in the 
Code of 1882. 


2. Scope. — This section prescribes the procedure in case of difference 
of opinion between two Judges of the High Court dealing with a case 
of capital sentence referred under this chapter (S. 374) and states that the 

case should be laid before a third Judge to be selected by the Chief Justice 

and the opinion or decision of the said third Judge shall be final. 

3. Reference to a third Judge. — ^Vhe^c the two Judges or the 
Division Bench differed the whole case was disposed of by a third Judge, 
who commuted the sentence of death to one of transportation for fife on 
the ground that the capital sentences suspended over the heads of the accused 
for nearly six months."’ 


4. Duty of the Third Judge. — It is the duty of the third Judge to 
examine the whole evidence himself and come to a final judgment after giving 
due consideration and weight to the reasons given by the two judges. Neither 
S. 378 nor S. 429 contemplates the dice being loaded heavily in favour of 

either view.’® The Supreme Court has held that the sentence should be 
reduced to transportation when there is difference of opinion in the High 
Court not only on the question of guilt, but also on the question of sentence, 
although they did not fetter the discretion of the third Judge in the matter ot 
sentence.’® 


379. Procedure in cases submitted to High Court for 
confirmation.— In cases submitted by the Court of Session to 
the High Court for the confirmation of a sentence of death, the 
proper officer of the High Court shall, without delay, after the 


75. Kalwanti State of H. P.y ^1953) SCR 
546; A 1953 SC 13. 

76. Pandurang v. Slate, A 1955 SC 216. 

77. Autar Singh, (1913) 17 CWN 1213 : 14 
Cr LJ 642. Dukari, 33 CWN 1226. 


78. In re : Ravipali Sitarammajcfa, A 1933 M 
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order of confirmation or other order has been made by the 
High Court, send a copy of the order, under the seal of the 

High Court and attested with his official signature, to the Court 
of Session. 

1. Corresponding sections in former Codes. — This section corres- 
ponds to S. 383 of the Code of 1861, S. 301, paragraph 1, of the Code of 
1872 and is similarly worded as in the Code of 1882. 

380, Procedure in cases submitted by Magistrate not 
empowered to act under Section 562 — Where proceedings 
are submitted to a Magistrate of the lirst class or a Sub-divisional 
Magistrate as provided by Section 562, such Magistrate may 
thereupon pass such sentence or make such order as he might 
have passed or made if the case had originally been heard by 
him, and, if he thinks further inquiry or additional evidence on 
any point to be necessary, he may make such inquiry or take 
such evidence himself or direct such inquiry or evidence to be 
made or taken. 

SYNOPSIS 

1. Legislative Changes. 4. Scope — Procedure in cases submitted 

2. Slate Amendment. by Magistrate not empo^vcred to act 

—Bombay. under S. 562, 

3. Report of Select Committee (1898). 

1. Legislative Changes. — This section was inserted for the first time 
in the Code of 1898. 

2. State Amendment. 

Bombay. — The words ‘Sub-Divisional Magistrate’ were deleted by Bombay Act 23 of 

1951. 

3. Report of Select Committee (1898). — The Select Committee on the 
Code of 1898 observed with reference to this section : — 

“Wc have omitted this clause in the Bill as introduced for reasons already given 
under S. 31 ante. Wc have substituted a clause providing the procedure to be followed 
when a Magistrate not empowered under Cl- 562 is of opinion that a first olTendcr should 
be dealt with under that section. 

4. Scope — Procedure in cases submitted by Magistrate not empo- 
wered to act under S. 562. — Logically this section should not have been 
inserted and placed under this chapter which with the exception of this 

section deals with submission by the Sessions Judge for confirmation of death 
sentence by the High Court and the decision thereupon and subsequent pro- 
cedure. The procedure laid down in this section could have very well formed 
a part of S. 562 or should have been placed immediately after S. 562. 
Perhaps the Legislature inserted this section under chapter XXVII as the 
heading of the chapter not being restricted to “confirmation of death sentence” 
permitted of the insertion of this section as coming under the heading. 

A Magistrate to whom proceedings are submitted as provided by S. 562 
may pass such sentence or make such order as he might have passed 
or made if the case had been originally heard by him. He is not prevented 
from acquitting the accused, if on a perusal of the evidence he comes to the 
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conclusion that conviction should not have taken place.®^ Section 349 of 
the Code of Cr. Procedure does not authorise a bench of Magistrates to 
refer a case for higher punishment to a District Magistrate or Sub-divisional 
Magistrate.®^ 

When an accused person comes before a Magistrate under S. 380, he 
can be treated only as a convicted person and the Magistrate is not empower- 
cd to set aside the conviction already passed.®^ There is a fundamental 

difference between the position of the accused persons under S. 562. Under 

S. 380 the accused persons come before the Superior Magistrate as convicted 

persons and he has no other option but to proceed under S. 380 and pass 
sentences upon them.®® 

It is open to the Sub-Magistrate to sentence some of the accused to 
imprisonment and refer the remainder for the application of S. 562.®^ 
Section 380 empowers the Magistrate to make further enquiries so that he 
may decide whether or not it is a fit case for passing an order under S. 562 
or he ought to impose some substantial sentence under the I. P. C.®® 

A second class Magistrate found the accused guilty of an offence under 
S. 325 I. P. C., and submitted the proceedings to the District Magistrate 
under the proviso to S. 562 Cr. Pr. Code. The District Magistrate 
returned the case to the second class Magistrate, pointing out that S. 562 
could not be applied. Held that the District Magistrate's action was illegal, 
in view of the terms of S. 380.®® 


Where proceedings are submitted to a First Class Magistrate under 
S. 562 and he passes sentence in the case under S. 380, the conviction must, 
fo^r the purposes of appeal, be considered to be within the meaning of S. 408 
of the Code and the order is appealable to the Sessions Court.®’ 

CHAPTER XXVIII 
Of Execution 

A sentence of imprisonment cannot be suspended to take effect at a 
future period, but must commence from the time that the sentence is passed. 
Where a Deputy Magistrate postponed the execution of a sentence of impri- 
sonment for a stated period, at the request of the accused, to allow the accused 
time for preferring appeal, it was held that the sentence was bad in law, and 
could not be carried into execution.®® 


381. Execution of order passed under Section 376. — • 

When a sentence of death passed by a Court of Session is submit- 
ted to the High Court for confirmation, such Court of Session 
shall, on receiving the order of confirmation or other order of the 
High Court thereon, cause such order to be carried into effect by 
issuing a warrant or taking such other steps as may be necessary. 


80. MiThiHlav. Mi Kin, UBR (1915) 
1st Q.r. 55 : 16 Cr LJ 535: 29 IC 663. 
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82. P C. Doraiswamy Naidti^ A 1945 Nf 
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SYNOPSIS 

1. Corresponding sections in former 3. Warrant to be addressed — whom. 

Codes. 4. Rules and orders. 

2. Forms of Wairant. 

1. Corresponding sections in former Codes. — This section corres* 
ponds to S. 301, paragraph 2 of the Code of 1872 and is the same as that of 
the Code of 1882. 

2. Forms of Warrant. — For Form of warrant of execution on a 
sentence of Death, see Form No. XXXV’ and Form No. XXXVI for warrant 
after a commutation of sentence. 

3. Warrant to be addressed — whom ? — The warrant should be 
addressed to the officer-in-charge of the jail. 

4. Rules and orders. — “Sessions Judges directed to make arrange- 
ments for communicating every order of confirmation, reversal or commuta- 
tion of sentence of death to the Superintendent of jail wherein the prisoner is 
confined, within 24 hours of receipt of the order in the Sessions Court.®® 

“The date named by the Sessions Court, in its warrant for the execution 
of a sentence of death, shall not be less than fourteen, nor more than twenty- 
one, days from the date of the issue of such warrant.” — C. O. No. 2 of 5th 
May, 1876, Calcutta High Court. 

382. Postponement of capital sentence on pregnant 
woman. — If a woman sentenced to death is found to be pregnant 
the High Court shall order the execution of the sentence to be 
postponed, and may, if it thinks fit, commute the sentence to 
imprisonment for life. 

SYNOPSIS 

1. Corresponding sections in former pregnant woman. 

— Pregnancy is to be certified. 

2. Postponement of capital sentence on 3. English Practice. 

1. Corresponding sections in former Codes. — This section corres- 
ponds to S. 306 of the Code of 1872, S. 114 of Act X of 1875 and is similarly 
worded as in the Code of 1882. 

2. Postponement of capital sentence on pregnant woman.— For 

Form of warrant after a commutation of sentence see Form No. XXXVI, 
Sch. V. 

Pregnancy is to be certiBed. — The pregnancy of the prisoner is to be 
certified by a Civil Surgeon.®® 

3. English Practice. — “If the defendant is a female and she has been 
found guilty of a capital charge, she may allege that she is quick with child, 
and thereupon a jury of twelve matrons must be empanelled and sworn to 
try whether or not this is the case. This they do by inspection of the defen- 
dant, but it is usual to give them the assistance of a surgeon in this examina- 
tion. If the jury of matrons finds that she is quick with child, the Court 


88a. M. H. C. Proceedings, 13th March, 
1868. 


89. Madras Rules of Practice, S. 249. 

90. Bom. Gazette 1879 p. 471. 
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expi’a.io„ or 

38X Execution of sentences of imprisonment for 

senterrerw!?”*”®”* <=^ses--Where the accused is 

than thnl ""P'^onment for life or imprisonment in cases other 

sentence . 1 ^ Section 381, the Court passing the 

he • forward a warrant to the jail in which 

fnied in rnr°h^-^-i“"i^’"n1-’ accused is already con- 

edin such jail, shall forward him to such jail, with the war- 


1 . 

2 . 

3. 


Ill 


Corresponding sections 
Codes. 

Legislative Changes (1955). 

Execution of sentence of imprisonment 

for life or imprisonment in other 
cases. 


SYNOPSIS 

former 


4. 

5. 

6 . 


— Rules and orders. 

Warrant of imprisonment. 
Commencement of date of imprison- 
ment. 

Sentence of imprisonment in police 
lock-up. 


nnnrlV former Codes. — This section corres- 

is the same ai that of ?882 


havp^h.pn!®if (1955).— The words ‘imprisonment for life’ 

have been substituted ior Transportation’ by Act 26 of 1955 

3. Execution of sentence of imprisonment for life or imprison- 
ment in cases other than those provided in S. 381. 


Rules and orders. Every criminal Court, when it passes a sentence of 
imprisonment lor life or imprisonment, shall endorse on the back of the war- 
lant, \vith which under S. 383 it forwards the convict to jail the following parti- 
cu ars . (a) Age oi the convict ; (b) caste of the convict ; (c) place of residen- 

ce of the convict ; {d) plea of the convict ; and {e) opinion of the assessor 
(where the trial is conducted with the aid of assessors). 

It at the trial any previous conviction has been established, the following 
particulars shall also be given (a) name of the offence of which the convict 
was previously convicted ; (b) sentence passed upon him ; (c) date of such 
sentence ; (d) name, designation of the trying authority. 

The above particulars shall be written in the same language in which the 
warrant itself is written. 


Period of imprisonment how to be calculated.— In calculating 
sentences of imprisonment, the day upon which the sentence is passed and 
the day of release ought both to be included and considered as days of impri- 
sonment, for example, a man sentenced on the 1st January to one month’s 
imprisonment should be released on the 3 1st Tanuarv not on the 1st 

February.»3 

Sentence of imprisonment for life on woman. — Under the orders of 
Government, the Chief Court has directed that in every case in which a 
sentence of imprisonment for life is passed on a woman for the murder of her 

91. Halsbury Vol. IX p. 375 ; Archbold, 92. Bom. H G Gr Circ, p. 38. 

27ih ed. p. 242 ; sf< R. v. Hunt, 2 Co.\ 93. Madras. G. O. No. 2411, dated 22nd 

• November, 1881. 
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infant child, and the sentence is not appealed against, the file of the case, 
shall after the expiration ol the period allowed for appeal, be forwarded to the 
Chief Court for submission to Government with a view to tlie consideration of 
the question whether any commutation or reduction of the sentence should be 
allowed.®^ 

4. Warrant of imprisonment. — See Sch. V', Form No. XXIX on 
warrant of commitment on a sentence of imprisonment or fine. “The war- 
rant to be sent to the jail under S. 383 shall set out in full the sentence passed. 
So far as the sentence is for imprisonment, the Jailor shall give effect to it 
according to the terms of the warrant’’.®^ The signature of a Magistrate to a 
warrant of commitment under S. 303 of the Code of Criminal Procedure, 
1872, should not be affixed by a stamp.®® 

5. Commencement of the date of imprisonment. — A sentence of 
imprisonment must commence from the time that the sentence is passed ; it 
can be suspended to take effect at a future period.®’ Where a Magistrate, 
after sentencing two prisoners to separate terms of imprisonment, admitted 
them to bail, in order that they might have the means of appealing, held that 
such admission to bail did not make the previous sentence commence at a 
future time, and consequently illegal.®® A sentence of imprisonment for the 
period passed in lock-up is illegal, but a sentence of imprisonment until the 
rising of the Court is good and fulfills the requirement ol the law.®® 

An accused person was convicted after having been in custody for a week, 
and was sentenced “to undergo the imprisonment he had already suffered’*, 
held that the sentence was illegal.^ An order directing an accused “to be 
imprisoned until he gives security” is bad, a definite period for such imprison- 
ment, not exceeding one year, should be stated in the order. Rigorous 
imprisonment for one day and detention till the rising of the Court are not 
different kinds of punishments. In the former case accused cannot be sent 
to jail.^ 

6. Sentence of imprisonment in Police custody illegality. It 

is illegal to sentence an accused person to suffer imprisonment in a Police lock- 
up. The terms “prison” and “jail” do not include any place for the confin- 
ment of prisoners who are exclusively in the custody of the Police.^ 

384. Direction of warrant for execudon.— Every war- 
rant for the execution of a sentence of imprisonment shall be 
directed to the officer in charge of the jail or other place in which 
the prisoner is, or is to be, confined. 

SYNOPSIS 

1. Corresponding sections in former 2. Particulars necessary in the case of 

Codes- Military Prisoners- 

1. Corresponding sections in former Codes*'— This section corres* 
ponds to S. 222 of the Code of 1861, S. 303 of the Code of 1872 and is simi- 
larly worded as that of the Code of 1882. 


94. Punj Cir Chapter XIV, p. 240. 

95. C. O. No. I of 9th February 1880. 

96. Subramanya Ayyar, (1883) 6 M 396 : 2 
Weir 328. 

97. Kishen Soondar, (1869) 3 BLR App Cr 
50 ; 12 WR (Cr) 47. 

98. Okhoy Kumar AmO) 7 GLR 393 (398). 

99. Baghel Singh, (1906) PVVR 1907 (Cr) : 
5 Cr LJ 217. 


1. Tha Hmun, (1907) 4 LBR 152 : 7 

Cr LJ 453. 

la. Mailamdi Fakir v. TaripuUa Pramanik, 
(1882, 8 C644 (645). 

2. Mulluckchand Sheikh, 53 CWN 106 : 50 
Cr LJ 135. 

3. Po rA/n, (1913) 7 LBR 62 : 15 Cr LJ 
10 : 22 IG 154. 
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of M^nitfr^^pTilon^rs — \VhZ *“ *?*® warrant in the case 

rank should .-Uuays be noted h tlf “ to jail, his Military 
be a separate wai^rant fn e.l commitment.* There must 

should be stated ^ ^ pfisonei and a definite period of imprisonment 


prisoner is to be lodged.— When the 
with the jailor^ confined m a jail, the warrant shall be lodged 

pond^o Codes.-This section corres- 

of Act X of 1S5 and is^h " Code of 1872 and S. 104 

^ oi ii5/j and IS the same as that of 1882. 

der ^has j fine.— (1) Whenever an offen- 

both of th for the recovery of the fine in either or 

both of the following ways, that is to say, it may- 

(a) issue a warrant for the levy of the amount by attach- 

ment and sale of any movable property belonging 
to the offender ; 

issue a warrant to the Collector of the District autho- 

amount by execution 
according to civil process against the movable or 

immovable property, or both, of the defaulter : 

sentence directs that in default of pay- 
off/. I ne the offender shall be imprisoned, and if such 

if undergone the whole of such imprisonment in 
^ ^ no Court shall issue such warrant unless for special 
do s*^^^ ^ recorded in writing it considers it necessary to 


(b) 


(2) The State Government may make rules regulating the 
manner m which warrants under sub- section (1), clause (a), are 
o oe executed, and for the summary determination of any claims 

ma e y any person other than the offender in respect of any 
property attached in execution of such warrant. 

(3) Where the Courts issue a warrant to the Collector under 
su -section (1), clause (^), such warrant shall be deemed to be 
a decree, and the Collector to be the decree-holder, within the 
J?— Code of Civil Procedure, 1908, and the nearest 

''^hich any decree for a like amount could be exe- 
purposes of the said Code, be deemed to be 
t e Court which passed the decree, and all the provisions of that 
ode as to execution of decrees shall apply accordingly : 


4. Punj cir Vol. II, p. 244. 


5. In re Horace Lyally 29 C 286 (FB). 
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I. 


in former 


2 . 

3. 


Corresponding sections 
Codes. 

Legblative Changes. 

Statement of objects and reasons. 

3a. Report of the Select Committee (1916) 
and (1923). ' ‘ 

4. Effect of Amendment. 

5. Applicability of the section. 

—Docs it apply to realisation of costs 
under S. 148. 


SYNOPSIS 


6 

7. 

8 . 

9. 

10 . 

11 . 

12 . 

13. 

14. 


“Has been sentenced to a fine”. 
Sub-section (1). 

— ‘May take action’. 

‘Any movable property.’ 

‘Belonging to the offender.’ 
Sub-section (2). 

Sub-section (3). 

Sub-section (I) (A) and sub-sec. (3). 
Sentence of fine must be specific. 
Proviso. 


pondVto Codes.-This section corres- 

s. 105 of Act X P=^''^g''aph I of the Code of 1872, 

o. tup o Act X of 1875, and S. 185 of Act IV of 1877 and the Code of 1882 

was similarly worded as that of the Code of 1898 before amendment. 

ofthe Crl"mfna!*p''* been substituted by S. 102 

<? r T ^'■°'=^dure (Amendment) Act, 1923 (XVIII of 1923) for old 
S. 386 of the Code of 1898 which ran as follows ^ 

sentenced to pay a fine, the Court passing the 

distress and sL’e '"f issue a warrant for the levy of the finf by 

the sentenl 1 ^ ‘'"i?' property belonging to the offender, although 

be impri^soned payment of the fine, the offender shfll 

of objects and reasons.— “Clauses 87 and 88 make 

ShtrLS ^ P~P"‘y sale, as it is not 

aaTft ^ ^ immovable property should be allowed to escape ; 

re^arinc Local Government to make rules 

egardmg the execution of warrants and the determination of claims.” 

the Wh^f ‘Le offender has undergone 

sh^l . • imprisonment awarded in default of fine, the Court 

Shall not issue a warrant for the levy of fine.*’ 

imprisonment awarded in default of pay- 
ment of fine has been served, no further steps should be taken for the recovery 

XI? reasons to be recorded considers it neces. 

y. Ihe infliction of a double punishment is ordinarily uncalled for and bv 
he issue of warrants for the recovery of fines when there is no real reason why 
incy should be recovered, the time of the police is frequently wasted. Con- 
th^; harassed for long periods after they have expiated 

Reasons 0921)”^^ undergoing imprisonment.— Statement of Objects and 

r..U sub-sec. (2) power is given to the Local Government to make 

/6irf execution of warrants and the determination of claim.”— 


3-a. Regarding sub-sec. (3) the Select Committee obscrvxd ; 

“We would add a clause after sub-sec. (2) to enable a fine to be reali-^prl 
through the Collector as if the order was a decree of a Civil Court We can ser 

sh°ou??not iTV ^ movables 

hould not be forced to pay a fine which has been inflicted upon him bv a 

Criminal Court, just as much, and by the same process, as a civil debt.^ It 
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seems to be recognised that the liability is so enforceable by S. 70 Penal Code, 
vide the decision in 20 Cal 478, and we think that this should be made clear by 
the section under consideration. The proper person to effect such realisation 
IS, we think, the Collector of the District, who will be treated as the decree 
holder ’—Report of the Select Committee of 1916. 

See Legislative Assembly Debates, 7th and 8th February 1923 as to the 
reason for the change. Referring to the section as substituted for S. 386 of 
the Code of 1898 the Select Committee in 1923 observed as follows : 

We approve generally of the principle embodied in this clause in that it 
enables a fine to be recovered by procedure against immovable property 
through the agency of the Civil Court, but we do not think that the matter 
can suitably be dealt with as a proviso to a rule making power dealing with 
warrants of attachment against immovable property. We have therefore,^ 
^drafted a great deal of this clause, introducing execution through the Civil 
Court as a substantive provision. \Ve think it should be made clear that the 
civil court should not arrest or detain an offender who has already been 
sentenced to imprisonment in default of the fine. 

We recognise that the procedure prescribed may in some cases involve 
considerable delay and we attempted to find some more summary method of 
proceedings against immovable property on the lines of those laws which 
w' moneys due to the Crown to be recovered as arrears of land revenue. 
We have, however found ourselves unable to devise any procedure which 

will not be open to most of the objections put forward against the present 
clause. 

^ Efifect of the Amendment. — (1) Under the old Code fine could be 
realised by distress and sale’ of movable property only ; under the amend- 

movable as also immovable property 

and the Collector of the District is authorised to realise the amount by execu- 
Uon according to Civil process. (2) Under the old Code even if the accused 
had undergone the period of imprisonment, fine could be realised as under 
proviso to sub-sec. (1) cl. (6). Ordinarily in such cases fine will not be 
realised unless for special reasons to be recorded in writing the Collector 
thinks it necessary”. (3) Clause (2), empowers the State Government to 
frame rules regulating the execution of such warrants and the summary deter- 
mination of claims. (4) Clause (3) states that such warrants shall have the 
force of a decree and the Collector of the District will be deemed to be the 
decree holder and for the purposes of the Code the nearest Civil Court shall 
execute the decree in the manner prescribed in the Civil Procedure Code. 

(5) The proviso to cl. (3) makes it clear that no such warrant shall be execu- 
ted by the arrest or detention in prison of the defaulter. The amendment 
has in effect superseded the view in Aladari and other cases® which held that 
a sale of immovable property for realising a fine is illegal and passes no title 
to the purchaser. The word “attachment” having been substituted for the 
words “by distress and sale’’’ the decision in Sengammal,'^ which held the word 
distress ordinarily refers to tangible movable property which docs not 
include mere debts or “choses in action,” though it may include bonds or 
title deeds cannot be regarded as good law, and Pichu Vachiar v. Secretary of 
StatCy^ which held that a warrant for distress is preferable to a Civil Court is 
modified. The amendment however does not affect that decision on the 
point that surplus proceeds with the mortgagee for payment to the mortgagor 

6. MadoTi yf. Meher Din, 22 Cr LJ 369 7. Secretary of State v- Sengamr^L^Xl) 

(L) : 61 IG 527 ; Sitanath Mitra, 20 C MVVN 105 : 18 Cr LJ 1 : 

KarwcTy 5 Bom HG Cr Ca 8. 40 M 767: (1917) MVVN 20: 2i 
63 (64). MLT 71 : 38 IG 986. 
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S. 386, Note 8] 

after appropriation arc movable property within the meaning of S. 386. 
The words in cl. (2) that the State Government may make rules “for the 
summary determination of any claims, etc.’* have in effect superseded HiralaVs 
case® which held that the Code did not contain any provisions for the trial of 
claims which might be preferred to property distrained under S. 386. 

The amendment by prescribing the mode of recovering fine has modified 
the yievy in Ramjeevan Kurmi v. Durga Charan Sadhukhan^'^^ which held that the 
section is silent in respect of any other mode of recovering fine than by distress 
and sale of movable property. The amendment by the insertion of proviso 
to sub-sec. (1) (^i) practically gives effect to the decision in Jungbee^^ which 
held that the section was not applicable to fines and forfeitures so as to allow 
of imprisonment and distress going on simultaneously. The section having 
been re-cast and substituted for the old S, 386 of the Code of 1898 Rules and 
Orders prevailing under the old Code need not be considered. 

5. Applicability of the section. — The provisions of Ss. 386 to 389 
have been declared to apply to fines imposed (1) under the Andaman and 
Nicobar Islands Regulation, 1876 (III of 1876) ; see S. 35 as amended by the 
Andaman and Nicobar Islands Regulation, 1884 (I of 1884), S. 7 ; and (2) 
under Police Act, 1861 (V of 1861), S. 37. General Acts, Vol. I. The provi- 
sions of S. 387 have been extended under S. 1 (2) to the Commissioner of 
Police, Calcutta, see Ben R & O. 

Do the provisions of S. 386 apply to realisation of costs under 
S, 148? — The words “may in his discretion** in S. 386 cannot be used for the 
purpose of interpreting the words “may be recovered” in S. 148. As “costs** 
and “fine’* are not the same xhin^ proviso to S. 386 cannot apply to realisation 
of costs as provided in S. 148 ante. 

6. 'Has been sentenced to a 6ne’. — Section 386 applies to a case 
where sentence is not only fine but also imprisonment in default.^® 

7. Sub-section (1) (a) — ‘May take action*. — Section 386 casts a 
duty on the State to recover a fine imposed on an offender by a Court of law. 

It is the primary duty of the Court sentencing an offender to fine to make 
attempts to recover the fine in the first instance and make the offender to 
undergo imprisonment only in the event of his failure to pay the same.^^ 

8. ‘Any movable property*. — It has been observed that Sengam- 

maVs case^^ is no longer good law. Movable property is not now restricted 
to “tangible or corporeal movable property.** The word “attachment” 
which qualifies it makes it wider. 

Surplus sale proceeds with the Mortgagee for payment of the mortgage 
or after appropriation and payment under S. 69 of the Transfer of Property 
Act are ‘movable property’ under S. 386 and are liable for distraint.^® This 
decision^® has been modified by the amendment which substitutes ‘attach- 
ment* for ‘distress’. 

Where a Magistrate had directed that the amount of maintenance 
ordered to be paid under S. 488 of the Cr. Pr. Code should be a charge 

9. Hiralal, 28 PLR 1915 : 16 Cr LJ 166 : 

27 IG 550. See cases referred to. 

10. 21 0 979 (985). 

11. (1872) 17 WR (Ct) 7 : 8 BLR App 49. 

12. Harmon KrUhna Baghi, {\922) 3 PLT 
762 : 24 Cr LJ 126 : 71 IC 254 : AIR 
(1923) p. 57. 

13. Ram Dayat Teivari v. Corporation of 
Calcutta, 56 CWN 339: 1953 Cr LJ 


207. 

14. Siddappa, A 1957 Mys 52 : 1957 Cr Lf 
523. 

15. Secretary of State v. Sengammal, (1917) 
MWN 105 : 18 Cr LJ i : 36 IG 833. 

16. Pichu Vachiar v. Secretary of Stale, 40 M 
767 : (1917) MWN 20 : 21 MLT 71 • 
5 LW 664 : 18 Cr LJ 426 : 38 IC 986! 
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on the joint estate of the person ordered to pay it and his brothers, and the 

disturbed in appeal or revision, held that the levy of arrears due 
y attachment and sale of such joint estate should not be interfered with on a 
subsequent application for revision. 

>^ndivided share of a member ofa joim family to specific movable 

a d'^'ivered to the purchaser such 

Ld r be attached 

of 1923 has not made any difference in this 
respect. The attachnmnt of the share of a delinquent in a joint movable 

property cannot be effected by seizure, but it should be proceeded against 

as laid down in Or. 21, R. 47 Civil Procedure Code. If necessary a Receiver 

fo'' 'be delinquent’s share.^" The proper procedure for 

R n.i T c jo'o' '■""'by of the delinquent 

IS not under S. 386 (1) (a) but under (b).2i In Calcutta, it has been held that 

Ir hTi'd f^“*es.22 In Uttar Pradesh, para- 

n U ^ ^ Manual of the Government Orders provides that the inquiry 

shall be conducted as under Or. XXI Rr. 58 to 61, C. P. C. Whether the 

claim IS prefeired to attached property there should be a proper enquiry as 
laid down in Or. 21 R. 58, C. P. C.23 ^ ^ ^ 

9 . ‘Belonging to the oflfender’.— Section 386 (1) (a) does not autho- 
offendL^^'^'^^'"^''* property other than the movable property of the 


10. Sub-section (2). Enacts that the State Government may make 
ru es regu ating the manner in which warrants under sub-sec. (1) (b) are to 
be executed. In the absence of rules the Magistrate should follow the pro- 
cedure prescribed in S. 88 and determine the claim under S. 386 (2).®® 

Levy The word ‘levy” means to enforce execution and not to realise.^®* 

11. Sub-section (3). — Section 386 merely provides a means for execu- 
tion of a warrant of fine through a Civil Court. It remains as a warrant ofa 
criminal Court and does not become a decree of the Civil Court. The 

immovable property of an agriculturist can be attached and sold in exccu- 

tion of an order passed under S. 386 of the Code as amended in 1923. 

section ^2 of the Dekkan Agriculturist’s Relief Act, 1879, is no bar to such 

attachment and sale, the mere fact that the warrant is executable as if it 
were a decree not sufficing to make the provision of that section applicable.^® 

Section 386 (1) (b) and (3). — The warrant issued under S. 386 (1) 

(b) is be deemed to be a decree for certain purpose only and not for all pur- 

poses. The only effect of S. 386 (3) is that the warrant which is to be deemed 

^ be a decree is to be executed according to the mode laid down in the Civil 
Procedure Code.^’ ^ 


17. Shivalingappa Nijappa Tubachi v. Gur- 
lingawa, (1925) 49 B 906. — 5‘« reference 
to old cases. 

18. Shrawan, \ 1933 N 348 ; 34 Gr LT 
1263. 

19. Manmothanath, 60 C 851 ; 34 Cr LJ 
579; Pramatha Bhusan, 37CWN 567; 
A 1933 C 402 ; Bansraj Das, A 1939 A 
378 ; Rajendra Prasad Mistri, 12 P 29 : 
33 Cr LJ 872 (SB) ; see Contra, Shidi- 
Itngappa v. Gurlingara, 49 B 906 : 27 
Gr LJ 652. 

20. J^arasannoy 55 M 1041 : 33 Cr LJ 642. 

21. Pritandas, A 1933 S 43 : 34 Cr LJ 
354 ; Sahadeo Singh y. Ram Kishan 

Singh, A 1932 P 212. 


22. Sarojini De Chaudhury, 43 CWN 443 ; 

A IQ^^Q P 

23. Harimal, A 1933 A 135 (1) ; 34 Cr LJ 
847. 

24. Rajendra Prasad Mislri, 12 P 29 : 33 
GrLJ 872 (FB). 

25. Chhanganlal Madhavji v. Mimunabt 
Amadmiya, A 1955 Sau 86 : 19o5 
Cr LJ 1402. 

25a. Gapalan, A 1963 Bom 21. 

26. Collector and District Magistrate, Satara 
V. Mahedu Raghu, (1926) 50 B 846. 

27. Collector of Broach and Ranch MohMS 
V. Occhawal Bhikalal, A 1941 B 158: 
42 Cr LJ 534. 
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13. Sentence of fine must be specific. — See Amritalal Boses case,2^a 
where the full bench decided that the sentence of line cannot be distributed 
amongst the accused persons if there are more than one accused. A sentence 
must impose a specific fine on each prisoner,^® 

When payment of a fine or fee is ordered to be made jointly by several 
persons convicted together, it may be recovered from all or any one of them, 
and, if payment made by one is nullified by the reversal of the order as to 
him, the liability of all and each of the others revives, as what was done 
subject to appeal was but provisional or subject to a condition subsequent.-*'^ 
See S. 388 infra for suspension of execution of sentence of imprisonment in 
default of payment of fine. 

14. Proviso. — The proviso to S. 386 seems to contemplate cases 
in which for sufficient reasons the authorities have not been able to realise 
the fine before the default sentence is served and this proviso has to be 
availed of by them when for no default or negligence of their own, they are 
unable to recover the fine. The special reasons referred to in the proviso 
must necessarily relate to reasons accounting for the fact of the non-recovery 
of the fine before the default sentence has been served or any other reason in 
that behalf.®® 

‘^Special reasons’’. — The special reasons are those which have some 
relation to the failure on the part of tire State to recover fine before the 
offender finished his term of imprisonment in default of fine. The reasons 
which turn on the gravity of an offence can not be characterised as special 
reasons envisaged by the proviso to S. 388 (1).®®^ Where the accused 
surrendered himself stating that he was unable to pay the fine and was 
sent to jail, it is open to the Court to direct that fine may be realised according 
to Civil process.®^ 

387. Effect of such warrant.— A warrant issued under 
Section 386, sub-section (1), clause (a), by any Court may be 
executed within the local limits of the jurisdiction of such Court, 
and it shall authorise the attachment and sale of any such pro- 
perty without such limits, when endorsed by the District Magis- 
trate or Chief Presidency Magistrate within the local limits of 
whose jurisdiction such property is found. 

SYNOPSIS 

1. Corresponding sections in former Codes. 2. Legislative Changes. 

1. Corresponding sections in former Codes. — This section corres- 
ponds to S. 307, paragraph 2, of the Code of 1872 and the Code of 1898 
before it was amended read similarly as that of 1882. 

2. Legislative Changes. — The words “A warrant issued under S. 386 
sub-sec. (1), Cl. (a) by any Court” were substituted for the words “such 
warrant” by S. 103 of the Code of Criminal Procedure (Amendment) Act, 
1923 (XVIII of 1923), and by the said Act, the word ^attached' was 
substituted for the word “distress.” 

387 A. Warrant for levy of fine issued by a Court in 
Jammu and Kashmir.— Notwithstanding anything contained 

523. 

30a. Hari Singh, A 1963 Raj 80. 

31. Nilkantha Pal V. Bishaka Paly A 1935 
C 546 ; Sarojini De Choudhury. 43 CWN 
443 : A 1939 C 337. 


27a. Amritalal Bose, (Star Theatre case) 44 
C 1025 :21 CWN 1016. 

28. Anon, (1869) 5 MHGR App. v. 

29. Rat 90. 

30. Siddaptay A 1957 Mys 52 ; 1957 Cr LJ 
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in this C^e or in any other law for the time being in force, 
when an offender has been sentenced to pay a fine by a Criminal 
ourt in t e State of Jammu and Kashmir and the Court pass- 
ing the sentence issues a warrant to the Collector of a District 
in t e territories to which this Code extends authorising him to 
rea ise t le amount by execution according to civil process 

against the movable or immovable property, or both, of the de- 

au er, such warrant shall be deemed to be a warrant issued under 
clause (^) of sub-section (1) of Section 386 by a Court in the 
erntones to which this Code extends and the provisions of sub- 
sec ion (3) of the said section as to the execution of such 
warrant shall apply accordingly. 


1. Legislative Changes (1955). 

!• Legislative Chanses 

of 1955. ^ 


SYNOPSIS 

2. Effect of Amendment. 

(1955). — This section was inserted by Act 26 


fnr ^^**^*- This section enables execution of warrant 

for levy of fine issued by a Court in Jammu and Kashmir. 


388. Suspension of execution ofsentenceofimprison- 
ment.— (IJ When an offender has been sentenced to fine only 
and to imprisonment in default of payment of the fine, and the 
hne IS not paid forthwith, the Court may 

(fl) order that the fine shall be payable either in full on 

^ date not more than thirty days from 
the date of the order, or in two or three instal- 
ments, of which the first shall be payable on or 
before a date not more than thirty days from the 
date of the order and the other or others at an 
interval or at intervals, as the case may be, of not 
more than thirty days, and 

{b) suspend the execution of the sentence of imprison- 
ment and release the offender, on the execution by 
the offender of a bond, with or without sureties, as 
the Court thinks fit, conditioned for his appearance 
before the Court on the date or dates on or before 
which payment of the fine or the instalments 
thereof, as the case may be, is to be made ; and, 
if the amount of the fine or of any instalment, as 
the case may be, is not realised on or before the 
latest date on which it is payable under the order, 
the Court may direct the sentence of imprison- 
ment to be carried into execution at once. 

(2) The provisions of sub-section (1) shall be applicable 
also in any case in which an order for the payment of money 
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has been made on non-recovery of which imprisonment may 
be awarded and the money is not paid forthwith ; and if the 
person against whom the order has been made, on being re- 
quired to enter into a bond such as is referred to in that sub- 
section, fails to do so, the Court may at once pass sentence of 
imprisonment. 

SYNOPSIS 

1. Legislative Changes. 3. Scope. 

2. Statements of Objects and Reasons. 

1. Legislative Changes. — This section was substituted by S. 3 of the 
Code of Criminal Procedure (Second Amendment) Act, 1923 (XXXVII of 
1923). 

2. Statements of Objects and Reasons. — '‘The amendment allows 
time to be given for the payment of the fine without the issue of a warrant”, 
vide Bill No. Ill of 1914. 


The section has been amended in order to give effect to the recommenda- 
tions of the Joint Committee. 

Since this section was substituted for the old section and there is a 
considerable change in the language it is not necessary to discuss the rulings 
under the old Code. 


For Forms of a bond mentioned in Cl. (b). — See Sch. V. Form 

XXXVIIA infra. 


3. Scope.— Section 388 (1) applies to cases where an offender is sen- 
tenced to fine only. Hence the Court is not bound to release the accused 
after the expiry of the substantive sentence of imprisonment so that he might 
make arrangements to pay up the fine.®^ S. 388 does not apply to a case 
where the sentence is one of fine only and there is no provision except S. 388 
by which a fine can be ordered to be realised by instalments. Where a 
sentence of imprisonment is passed in addition to a sentence of fine even li 
the sentence of imprisonment is a nominal sentence only o. 388 has no 

application.®^ 

389. Who may issue warrant.— -Every warrant for the 
execution of any sentence may be issued either by the Judge or 
Magistrate who passed the sentence, or by his successor in 

office. 


“ Tudee*’ includes successor-in-office. — The successor-in-office of 

ajudge or Magistrate may levy a fine imposed by his predecessor. But 
the Court which levies the fine must be the same as the Court which im- 
posed it.®** 

390—395 .— bjy the Abolition of Whipping Act 1955 {44 of 
1955), S. 3. 

396. Execution of sentences on escaped convicts.— 

(1) When sentence is passed under this Code on an escaped 


32. Siddappa, A 1957 Mys 521: 1957 Cr LJ 
523 

33. Ali Husain, A 1933 C 308 ; 34 Cr LJ 
530. 


34. Mohammad, A 1934 R 11 ;35 Cr LJ 
608. 

34-a. Chunder Coomar MUUr v. Madoosoodhun 
Dey, (1868) 9 WR (Cr) 50. 
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imprisonment for life, or 

fine, shall, subject to the provisions hereinbefore contained take 

Lcordw"i‘otl^^f^ll imprisonment, shall take effect 

according to the following rules, that is to say : 

tenel^lhl?! "k sentence is severer in its kind than the sen- 

tence which such convict was undergoing when he escaped the 

new sentence shall take effect immediately. ^ 

th. sentence is not severer in its kind than 

npL ! undergoing when he escaped, the 

for ^ f shall take effect after he has suffered impriLnment, 

remainLl equal to that which, at the time of his escape, 

remained unexpired of his former sentence. 


Explanation. — For the purposes of this section— 

{b) a sentence of imprisonment with solitary confine- 
rnent shall be deemed severer than a sentence of 
the same description of imprisonment without 
solitary confinement ; and 

(t:) ^ sentence of rigorous imprisonment shall be deemed 

severer than a sentence of simple imprisonment 
with or without solitary confinement. 


1. Corresponding sections 
Codes. 


SYNOPSIS 


in former 


2. Legislative Changes (1955). 

3. Scope. 

sections in former Codes.— This section corres- 

1861, S. 316 of the Code of 1872 and is the 
same as that of the Code of 1882. 


2. Legislative Changes (1955).— The words ‘or Transportation* have 
been omitted by S. 75 of Act 26 of 1955. The other changes in the section 

Explanation (a) to sub-s. (3) the old Code contained 
the words Transportation or penal servitude.* 


3. Scope.— The punishment awardable under S. 224 I. P. G. being in 
a ition to the original sentence, the Courts when passing sentence must 
comply with the directions of S. 396 (Cls. 2 and 3) of the Code.^^*^ 

397. Sentence on oflEender already sentenced for an- 
other ofiFence.—(l) When a person already undergoing a 
sentence of imprisonment is sentenced on a subsequent convic- 
tion to imprisonment or imprisonment for life, such imprisonment 
or imprisonment for life shall commence at the expiration of the 

which he has been previously sentenced, unless 
the Court directs that the subsequent sentence shall run con- 
currently with such previous sentence : 

Provided that where a person who has been sentenced to 
imprisonment by an order under Section 123 in default of 


34b. (1882) W’cir 1, 203. 
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furnishing security is, whilst undergoing such sentence, sentenced 
to imprisonment for an offence committed prior to the making 
of such order, the latter sentence shall commence immediately. 

(2) When a person already undergoing a sentence of 
imprisonment for liie is sentenced on a subsequent conviction to 
imprisonment or imprisonment for life, the subsequent sentence 
shall run concurrently with such previous sentence. 


SYNOPSIS 


1. Corresponding sections in former 
Codes. 

2. Legislative Changes— 1923 and 1955. 

3. Application of section to a youthful 
oliVnder. 

4. Effect of the 1923 Amendment. 

5. ‘When a person already undergoing 
sentence of itnpnsonmcnt.’ 

1. Corresponding sections in 

ponds to S. 48 ol‘ tlic Code of 1861 , S 


6. Court. 

7. Commencement of sentence. 

8. Imprisonment in default of line if can 

be concurrent. 

9. ‘Shall run concurrently with such 
previous sentence.’ 

10. Proviso. 

former Codes. — This section corres- 


, ^ , 317 of the Code of 1872 and the C^ode 

before the amendment of 1923 was similarly worded as that of the Code of 
1 882. 


2. Legislative Changes (1923).— The words “unless the court directs 
that the subsequent sentence shall run concurrently with such prc\'ious 
semeacc” and the proviso were inserted by S. 106 of the Code of Ca'iminal 
Procedure (Amendment) Act, 1923 (X\'1II of 1923). 

Legislative Changes (1955).— This section has been substituted for the 
old section by S. 76 of Act 26 of 1955. Sub-sec. (2) is practically a 
proviso to sub-sec. (1) with consequential modifications because transportation 
has been abolished. 

3. Application of the section to a youthful offender.— In the case 
of a youthful offender, however, such sentences run concurrently. See S. 32 
of the Reformatory Schools Act, 1897 (\'III ol 1897), General Acts, \’ol. I\' 

4. Effect of the 1923 Amendment.— (1) The Court may now direct 

that the subsequent sentence shall run concurrently with the previous 
sentence. 


The insertion of the words ^unless the Court directs that the subsequent sentence 
shall run concurrently with the previous sentence^ has in effect superseded the follow- 
ing decisions^^ which held that a Court had no power to direct that the 
subsequent sentence should run concurrently with a sentence passed at a 
previous trial and seems to have modified the following decisions^^^ which 
held that an order that sentences of imprisonment passed upon an accused 
in two trials held on the same day should run concurrently is not illegal for until 
an accused has actually passed into the jail it cannot be said that he is under- 
going a sentence of imprisonment. 


35. 2 Weir 453; San E., (1907) 4 LBR 
147 ; 7 Cr IJ 445 ; Advocate General v. 
Gouridaswami alias Krishnaswamy, (1912) 
MWN 396 ; 13 Cr LJ 466: 15 IG 
306; Makbul //uxjam, ( i 913) 11 ALJ 
263: 14 CrLJ240; Kamal Mandat 
(1916) 24 GLJ 54; Bhagwanday 

Baidas, (1906) 2 Bom LR 111; 


36. 


Tukaram Sedashua, (1902) 4 Born LR 
876; Sander Singh, (1911) 20 PLR 
1912: 13 PWR (1912) (Cr) : 13 Cr 
LJ3:13IG109. ^ 

Mahan, (1917) 19 Cr LJ 207 (A) • 43 

i Lorain , (1921) 19 ALJ 

S\0; Mahomed Isaf Habib, (1911) 13 
Bom LR 200. , \ jh) is 
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(2) Xhe added to tlie first clause is an exception to the general 

rule enunciated in Gl. (i)of the section and states that inipiisonment for 
an otience coininitted prior to the passing of tlie order under S. 123 will 

detention under S. 123. The Amendment Act 
tX\ 111 of 1923J by the insertion of this proviso has provided that ordinarily 
the sentence in such cases sliould be concurrent where the offence has been 
committed prior to the order of detention under S. 123 but when the offence 
is committed after tlic order under S. 123 has been passed, the sentence will 
not be concui rent. This has in effect adopted the view enunciated in 
the follow ing decision, and has in effect superseded the following decisions^® 
w'hicli held that imprisonment in default of furnishing security under S. 1 23 
was not a sentence of impi isonment under S. 397. 

5.^ When a person already undergoing sentence of imprison- 
ment. 1 1 is not competent to a Court to give a direction that several 
punishments passed on an accused for two or more distinct offences do lun 
concurrently when the sentences have been passed at different trials.^® 

A person detained in the Civ'il prison is not undergoing a sentence of 
imprisonment.'*^^ 


6. ‘Court.’— The w'ord ‘Court’ used in S. 397 (1) includes the High 
Court exercising appellate or revisional jurisdiction.^* 

7. Commencement of sentence. — In a case of several offences under 
one section of the Penal Code, the proper way is to try the accused (under 
separate charge) for each of the several distinct offences under the section, 
which have been clearly proved against him. On conviction of each of these 
separate charges a separate sentence on each conviction should be passed, 
with a direction (under p. 317 of the Code of Criminal Procedure) that each 
should take effect on the expiry of the next prior sentence.*^ 

8. Imprisonment in default of line if can be concurrent. — There 
is no provision of law enabling a Court to direct a sentence of imprisonment 
in default of payment of fine to run concurrently with a substantive sentence 
of imprisonment passed for a different offence either at the same trial, or at 
different trials.*^ The word ‘imprisonment’ as used in this section includes 
imprisonment in default of payment of fine which by virtue of S. 64 I. P- C*, 
is a sentence, and, therefore any subsequent sentence of imprisonment will 
not begin until the expiry of the sentence of imprisonment in default. 

9. ‘Shall run concurrently with such previous sentence.’ — Where 

no order is passed by the Sessions Judge that the sentence would run con- 
currently with the previous sentence, the High Court on an appeal from 
second conviction can direct under S. 561 -A the sentence to run concurrently.^^ 

The concluding words of sub-sec. (1) indicate that the Magistrate is com- 
petent to make the subsequent sentence run concurrently with the previous 
sentence though passed in a separate trial.'*® 


37. 

38. 



Tula, 30 A 334 (FB) : 5 ALT 318 : 
(1908) AWN 133:7CrLJ 427. 
Markandtr Genda, [\^\^) 1 PLJ 212: 
2 PLW 369: (1917) Pat Supp CWN 
32 : 17 Cr LJ 528 : 36 IC 496 ; Mulhw 
kanaran, 27 M 525 : 1 Cr LJ 1090 ; 
Joghi Kannigan, 31 M 515 ; Venkataram 
Jelii, 20 M 444 ; Durga Bhairab, 6 Bom 
LR 1098 : 1 Cr LJ 1 1 14 ; Diiean Chand, 
14 PR 1895 Cr ; Kanji Joysingh, 5 Bom 
LR26. 


Kamal MandaL, (1916) 24 CLJ 54; 
Diwan, 14 PR (Cr) 1895. 


40. 

41. 

42. 

43 

44. 

45. 

46. 


Shin Taung, (1916) 10 Bur LT 266 

(LB) : 17 Cr LJ 480 : 36 IG 160. 

Sharet Chandra, A 1957 MP 294. 

Sobrai Gowalla, (1873) 3 Bcng LR (Cr) 


)0:20\VR(Cr)70. 

Haji, A 1941 L 200 : 42 Cr hj 6^* , . 
^uninii Lalari. A 1939 B 174 : 40 Cr LJ 


933 A 41 1 ; Nagappa, A 1931 B 
'wing Sis Ram, A 1929 A 585. 
a, A 1951 Raj 68. 
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10. Proviso. — Reading Ss. 120 and 123 together it appears that the pro- 
viso applies only if the accused at the same time was undergoing a substantive 
sentence of imprisonment for another ofTence.'^’ Where a person who was 
ordered to undergo rigorous imprisonment in default of furnishing securit\- 
under S. 123 was subsequently convicted for an offence under S. 176 I. P. C., 
his sentence cannot be made to commence after the expiry of the previous 
sentence but should commence immediatelv.**® 

398. Saving as to Sections 396 and 397.— (^1) Nothing in 
Section 396 or Section 397 shall be held to excuse any person 
from any part of the punishment to which he is liable upon his 
former or subsequent conviction. 

(2) When an award of imprisonment in default of payment 
of a fine is annexed to a substantive sentence of imprisonment, 
and the person undergoing the sentence is after its execution to 
undergo a further substantive sentence, or further substantive 
sentences, of imprisonment, effect shall not be given to the 
award of imprisonment in default of payment of the fine until 
the person has undergone the further sentence or sentences. 

SYNOPSIS 

1. Corresponding sections in former 2. Legislative Changes (1955). 

Codes. 

1. Corresponding sections in former Codes. — This section corres- 
ponds to proviso of S. 317 and is the same as that of the Code of 1882. 

2. Legislative Changes (1955). — T he words ‘or to a sentence of trans- 
portation’ which occurred in sub-sec. (2) after tlie words ‘substantive sentence 
of imprisonment’ were omitted by S. 77 of the Act 26 of 1955 and the words 
‘or penal servitude for an ofl'ence punishable with imprisonment’ were 
omitted by Act 17 of 1949. 

399. Confinement of youthful offenders in reforma- 
tories. — (1) When any person under the age of fifteen years is 
sentenced by any Criminal Court to imprisonment for any 
offence, the Court may direct that such person, instead of being 
imprisoned in a criminal jail, shall be confined in any refor- 
matory established by the State Government as a fit place for 
confinement, in which there are means of suitable discipline 
and of training in some branch of useful industry or which is 
kept by a person willing to obey such rules as the State Govern- 
ment prescribes with regard to the discipline and training of 
persons confined therein. 

(2) All persons confined under this section shall be subject 
to the rules so prescribed. 

(3) This section shall not apply to any place in which the 
Reformatory Schools Act, 1897^ is for the time being in force. 

47. A'Ai/jA A/u/iammarf, A 1941 S 190 : 48. Goonrfan, 1937 MWN 95. 

43 Gr LJ 105. 
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SYNOPSIS 


1. Corresponding sections in former 
Codes. 

2. State Amendments. 

— Bombav. 

— Uttar Pradesh. 

3. ‘The Court may direct.’ 


4. Exact period should be mentionedk 

5. ‘Such rules as the State Government 
prescribes,’ 

6. Appeal. 

7. Revision. 


nonrk former Codes. — This section corres- 

fnJ M.h .p; Code of 1861, S. 318 of the Code of 1872 and except- 

irl the ^ ^ fortlie first time in the Code of 1898 

It IS the same as that of the Code of 1882. 

Re,JnbZIe!\". 

2. State Amendments. 

II to should cease to apply to any area in which Parts 

r-u, S' 399 shall cease to apply to any area svhere 

Chapters I and III to VUI of the U. P. Children Act I of 1952 are bronght into force. 

3. The Court may direct.’ — Only first class Magistrates can pass 
an order under this section.®” 


In estimating the sentence proper to be passed on a juvenile offender, 

a Court is not at liberty to advert to the circumstance that no refo.matory 

has been established by the Local Government. The Court is bound to 

pass such a sentence as appears to tlie Court in the exercise of its discretion 
to be adequate to the offence.®^ 


4. Exact period should be mentioned. — A District Magistrate bc- 

youthful offender came, under the provisions of 
b. y of the Kelormatory Schools Act, 1897, found the accused to be thirteen 
years o age, sentenced him to six months’ rigorous imprisonment, and 
directed ttiat in lieu of undergoing that sentence he should be detained in 
a Kelormatory School for a period of five years unless he should attain the 
age ol eighteen years at an earlier date ; held, that the order was wrong, 
inasmuch as it failed to fix the exact period of detention.®^ 

r passed by a District Magistrate under S. 10 of 

the Reformatory Schools Act (Act VTII of 1897) is not a “sentence’-’ within 
the meaning of S. 426 of the Code of Criminal Procedure, nor is it a punish- 
nnent as enumerated in S. 53 of the Indian Penal Code. A Sessions Judge, 

th^efore, has no power to suspend its operation under S. 426 of the Code 
oi Criminal Procedure. 


5.^ Such rules as the State Government prescribes.’ — For rules 
regarding the discipline and training of persons confined in Reformatories, 
in : (I) Bengal, see Calcutta Gazette, 1899, Pt. I, P. 226 ; (2) Madras, Madras 
List of Local Rules and Orders, 1903, Vol. I. P. 147 ; (3) Bombay, see Bom- 
bay Local Rules and Orders, 1896, Vol. I, P. 160 ; Burma sec Burma GazeBe, 


49. (1897) 25 C 333 (335). 

50. Kaidya Hussein, 1 Bom LR 162 ; Bakt- 

war,Z^?K \9\0\ Madasami, 12 M 94 
FB. 

51. 2 Weir 453. 



53. 


Rama, (1900) 24 M 13 M Weir 882; 
Rama Sudama Makar, (1912) 15 Boro 

LR 306: 19 IC 512. ^ ^ . 

Kishna Pandaram^ (1915) 16 Cr LJ 
(M) : 27 IC 198. 
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1897. This section has no application in the Punjab where tlie Reformaiorv 
Schools Act of 1897 is in force.^^ ^ 

6. Appeal. There is nothing in the Reformatory Schools Act which 
deprwes the accused of the right o! appeal. S. 16 does not relieve an Appel- 
late Court of the duty of seeing whether a conviction and sentence are 
maintainable.®^ 

7. Revision. — See S. 439 infra. 

Section JO of the Reformatory Schools Act does not in any way take 
away the jurisdiction of the High Court to alter or set aside the sentence, 
in substitution for which an order for detention is made. The powc r of the 
High Court remains intact to consider the propriety or legality of any sen- 
tence passed upon a youthful offender,®® e.g. when such order is made with- 
out jurisdiction and is not an order warranted by Act No. \TII of 1897.®’ 

400. Return of warrant on execution of sentence. — 

When a sentence has been fully executed, the officer executing 
it shall return the warrant to the Court from which it issued, 
with an endorsement under his hand certifying the manner in 
which the sentence has been executed. 

* 

SYNOPSIS 

1. Corresponding sections in former 2. ‘Fully executed.’ 

Codes. 

1. Corresponding sections in former Codes. — This section corres- 
ponds to S. 385 of the Code of 1861, S. 305 of the Code of 1872 and is the 
same as that of the Code of 1882, 

2. ‘Fully executed’. — See S. 426 infra. 

CHAPTER XXIX 

Of Suspensions, Remissions and Commutations of Sentences 

401. Power to suspend or remit sentences.- — (1) When 
any person has been sentenced to punishment for an offence, 
the appropriate Government may at any time, without condi- 
tions or upon any conditions which the person sentenced accepts, 
suspend the execution of his sentence or remit the whole or 
any part of the punishment to which he has been sentenced. 

(2) Whenever an application is made to the appropriate 
Government for the suspension or remission of a sentence, the 
appropriate Government, may require the presiding Judge of the 
Court before or by which the conviction was had or confirmed 
to state his opinion as to whether the application should be 
granted or refused, together with his reasons for such opinion 
and also to forward with the statement of such opinion a certi- 

54. Nut Mahomed, 17 PR (Cr) 1919:91 CWN 211. 

PLR 1918 : 19 Gr LJ 917. 57. Horiy 21 A 391 (FB) : (1899) AWN 

55. 18 PR 1907. 138. 

56. Reasul v. Courtney, (1900) 28 C 423 : 5 
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fled copy of the record of the trial or of such record thereof as 
exists. 

(3) If any condition on which a sentence has been suspend- 
e oi remitted, is, in the opinion of the appropriate Govern- 
ment, not fulfilled, the appropriate Government may cancel 
the suspension or remission, and thereupon the person in whose 
avour the sentence has been suspended or remitted, may, if at 
arge, be arrested by any police-officer without warrant and 

remanded to undergo the unexpired portion of the sentence. 

(4) T. he condition on which a sentence is suspended or 
remitted under this section may be one to be fulfilled by the 

* 1 _ is suspended or remitted, 

or one independent of his will. 


(4A) The provisions of the above sub-sections shall also 
apply to any order passed by a Criminal Court under any sec- 
tion of this Code or of any other law, which restricts the liberty 
of any person or imposes any liability upon him or his property. 

(6) 4 he appropriate Government may, by general rules 

or special orders, give directions as to the suspension of sentences 

and the conditions on which petitions should be presented and 
dealt with : 


Provided that in the case of any sentence (other than a 
sentence of fine) passed on a male person above the age of 
eighteen years, no such petition by the person sentenced or 
by any other person on his behalf shall be entertained, unless the 
person sentenced is in jail, and— 

(a) where such petition is made by the person sentenced, 
it is presented through the officer in charge of the 
jail ; or 

{b) where such petition is made by any other person, 
it contains a declaration that the person sentenced 

• • • • f X 

is in jail. 


SYNOPSIS 


1. Corresponding sections in former 
Codes. 

2. Legislative Changes— 1923, 1950 and 
1955. 

3. State Amendments. 

— (1) East Punjab. 

— (2) Uttar Pradesh. 

4. Effect of the 1923 Amendment. 

— Effect of 1955 Amendment. 

5. Analogous Provisions. 

6. English Law. 

7. Scope. 


8. Imprisonment in default of fine. 

9. Court if of opim'on that the State 
Government should remit the sen- 
tence. 

10. Sub-section (2)— ‘Appropriate Govern- 
ment’. 

11. Calling for the opinion of the presid- 
ingjudge. 

12. “Together with his reasons for suen 
opinion.*' 

13. Sub-section (6). 

— ‘Special Order.* 
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1. Corresponding sections in former Codes. — This section corres- 
ponds to S. 54 of the Code of 1861, paragraphs 1 and 2 ofS. 322 ofthe 
Code of 1872 and excepting sub-sec. (6) which was inserted in the Code of 
1898 the Code before it was amended in 1923 was similarly worded as that 
of the Code of 1882. 

2. Legislative Changes (1923). — Sub-section (6) was inserted for the 

first lime in the Code of 1898. The words ‘\and also to forward with 

as exists” in sub-sec. (2), and sub-sec. (4-A) were inserted by S. 107 of Act 
XVIH of 1923. 

(1950). — Sub-sections (4-A) and (5-A) were omitted by Adaptation of 
Laws Order, 1950. 

(1955). — The proviso to sub-sec. (6) has been added by Act 26 of 
1955. Sub-secs. (5 and 5-A) have been omitted by Adaptation of Laws 
Order, 1950. 

3. State Amendments. 

(1) East Panjab. — In sub-sec. (4-A) of S. 401 , between the words ‘Criminal Courts’ 
and ‘under’ the words ‘or other authority’ were inserted by S. 3 of East Punjab Act, 49 
of 1949. 

(2) Uttar Pradesh. — Same as in East Punjab Amendment vide S. 9 of the Uttar 
Pradesh Act 46 of 1948. 

4. Efifect of the 1923 Amendment. — (1) In recommending for sus- 
pension or remission of sentence the presiding Judge in addition to the 
reasons for such opinion is under the amendment required to forward with 
the statement of such opinion the certified copy of the record of the trial or 
of such record thereof as exists. 

(2) Tile Amending Act (XVHI of 1923) by enacting sub-sec. (4-A) 
makes the application of the section wider so as to include any order 
passed under any section of this Code or under any Regulation or Ordinance 
which restricts the liberty or imposes any liability upon the accused or his 
properly. 

Effect of 1955 Amendment. — The proviso to sub-sec. (6) provides 
that the petition for suspension or remission of the sentence if filed by the 
convict will not be entertained unless he surrendered in jail or is already in 
jail. When the petition is made by any other person it must contain a 
declaration that the convicted person is in jail. 

5. Analogous provisions . — See Art. 161 of the Constitution which 
reads as follows ; — 

“The Governor of a State shall have the power to grant pardons, reprie- 
ves, respite or remissions of punishment or to suspend, remit or commute 
the sentence of any person convicted of any offence against any law relating 
to a matter to which the executive power of the State extends. 

6. English Law . — See Halsbury, Laws of England, 3rd ed. Vol. 10, 
para 1003, P. 546. The Law of pardon and the history of the genesis and 
development of the Royal Prerogative of Mercy has been discussed in K. M. 
Nanavati v. State of Bombay.^'^^ 

7. Scope. — An order of remission under S. 401 does not in any way 
interfere with the order of the Court, it affects only the execution of the 


57a. Manavati v. Stale of Bombay, (1961) 1 SCR 54: A 1961 SG 112 i (1961) Cr LJ 173. 
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trseTv^fufrtprm ^ ‘he convicted person from the liability 

toservefull term of imprisonment, though the order of conviction and sen- 
tence passed by the Court stands. 

tinn P^^'isions of S. 401, the sentence is the func- 

uon of the executive Government. It is up to them to decide whether they 
should invoke the powers of granting permission in a particular case a 
remission of sentence does not mean acquittal and an aggrieved party has 
every right to vindicate himself or herself.^'ii ^ <-vea part) nas 

remission is not to obliterate the offence alto- 

fnr Inm hut to wipe out the unremitted portion of the sentence altogether 
and not merely to suspend its operation. ^ 

it is ‘hat the sentence has not been remitted and 

held by the Supreme Court while construing Art. 161 of the 
-onstitution which contains similar powers that it is open to the Governor to 
g ant a full pardon at any time during the pendency of the case in the Sup- 
reme Court in exercise ot what is called ‘mercy jurisdiction’. That power- is 
essentially vested in tiie head ol the K.xecutivc, because the judiciary has no 
uch meicy jurisdiction. But the Governor can not exercise his power of (he 
spe Dsion o the sentence foi the period when the Supreme Court is in 

^1 'vould he for the Supreme Court to pass such orders 

1 nil s It, whether the petitioner should be granted bail or should 
surrender to his sentence.^-'* 

8. Imprisonment in default of payment of fine— Section is not 
applicable — 1 here is no scope under S. 4U1 for merely remitting a sent- 
ence in default of payment of fine.^'* 

_ Court if of opinion that the State Government should remit 

— ^Vhere there is no defect in the charge to the Jury, the 
High Court in appeal cannot interfere but may recommend the case as one 
ht lor exercise of the Provincial Government’s powers under S. 401.58 

10. Sub-section (2)— ‘Appropriate Government’— S. 402. 

“Calling for the opinion of the presiding Judge”.— The appro- 
priate Government may require the presiding Judge of the Court to state 
his opinion as to whether application should be granted or refused. But it is 

the appropriate Government to so consult the presiding 

Judge.®* 

12. ‘Together with his reasons for such opinion.” — Section 3S0 of 
the Code of Gr. Procedure does not authorise a Sessions Judge to sentence a 


57b. Saral Chandra v. Khagtndra Nath, A 
1961 SC 334 ; A/. Horni, A 1953 P 
302 : 1953 Cr LJ 1053. 

57c« Malhammal Saraswati, A 1957 Ker 102 : 
1957 CrLJ 852. 

57d. Puttawa, In re, A 1959 Mys 116 : 1959 
CrLJ617. 

57e. Manapragada Ramchandra Rao, 1956 An 
WR 1071. 

57f. Venkatesh Yesit ant, A 1938 N 513 : 40 
Cr LJ 397 (FB). 

Jagd<sh Prasad, A 1949 A 626 : 50 Cr 
LJ 999. 


57h. K. M. Nanavati v. State of Bombay, 
(1961) 1 SCR 54 : A 1961 SC 1 U : 
1961 Cr LJ 1053 overruling A. A/. 
jVanacati, A 1960 B 502 (FB). 

57i. Can/, A 1951 Or 342. 

58. In re Pariasuami Nadar, A 1949 Al 

375 : 50 Cr LJ 523 ; Nader Nayar 
Shah, 23 C 604; Baggu, A 1931 L 276: 
Sardaran A/i/., A 1 933 L 7 18 : 34 
Cr LJ 1251 A 1934 L 31; 

35 Cr LJ 652 ^Rauhit, A 1934 A 770; 
35 Cr LJ 919. 

59. Md. Sarwar, 52 Cr LJ 357. 
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prisoner convicted of murder to anything less than transportation for life but 
only requires the Judge, if he sentences such prisoner to transportation for 
life instead of awarding capital sentence to assign his reasons for so doing. 
If there are circumstances which render expedient or advisable a mitigation 
of the sentence required by the law to be passed in such cases, tlie Judge 
may record those circumstances, and submit them for the consideration of the 
Government, and the Government may, under S. 54 I. P. C. act as it deems 
proper.®*^ 

13. Sub-section (6) — ‘Special Order’. — Provides that the appropriate 
Government may make rules or by special order give directions as to suspen- 
sion of sentences. The Central Government has framed rules.®^ 

For order by the Government of Bombay as to suspension of sentences 
under the Bombay Prevention of Gambling Act, 1887, Bom. Code, in respect 
of anything done under a license granted under the Bombay Race-courses 
Licensing Act, 1912, Bom. Code, Bombay Government Gazette, 1912 
Pt. I, p. 1193. 

402. Power to commute pimishment. — (1) The appro- 
priate Government may, without the consent of the person sen- 
tenced, commute any one ol the following sentences for any other 
mentioned after it : — 


Death, imprisonment for life, rigorous imprisonment for a 
term not exceeding that to which he might have been sentenced, 
simple imprisonment lor a like term, fine. 

(2) Nothing in this section shall affect the provisions of Sec- 
tion 54 or Section 55 of the Indian Penal Code. 


(3) In this section and in Section 401, the expression “ap- 
propriate Government” shall mean— 

{a) in cases where the sentence is for an offence against, 
or the order referred to in sub-section (4A) of Sec- 
tion 401 is passed under, any law relating to a 
matter to which the executive power of the Union 
extends, the Central Government ; and 

{b) in other cases, the State Government. 

SYNOPSIS 

in former 


1, Corresponding sections 
Codes. 

2. Legislative Changes 
—1923 and 1955. 


3. Statement of Objects and Reasons 
(1923). 

4. Death Sentence — Inordinate delay in 
execution. 


1. Corresponding sections in former Codes. — This section corres- 
ponds to paragraph 3 of S. 322 of the Code of 1 872 and excepting sub- 
sec. (2) introduced by S. 108 of Act XVIII of 1923 it is the same as that of 
the Code of 1882. 


2. Legislative Changes (1923).— Sub-sec. (2) was added by Act 18 
of 1923. 


60. Dabee, (1864) WR (Gr) 27 ; Kader 
Noser Shah, (1896) 23 G 604. 


61. G.I. 19th Nov. 1955. Part 11, S. 3 P. 
2250. 
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Legislative Changes (1955).-The words ‘imprisonment for life’ 
have been substituted for -Transportation’. 

3. Statement of Objects and Reasons (1923) .— “Doubts have been 
expressed as to the consistency of the S. 402 with S. 55 of the Indian Penal 
L-ioae and tliese nave now been removed.” 

4. Death Sentence— Inordinate delay in execution.— It is true 
that in proper cases an inordinate delay in the execution of the death sentence 
may be regarded as a ground for commuting it. But this is not a rule of 
pv and IS a matter primarily for consideration of the Local Government. If 
the Court has to exercise a discretion in such matter, the other facts of each 
case will have to be taken into consideration . See notes on S. 31. 

Sentences of death — The powers conferred by Sec- 
tions 401 and 402 upon the’State Government may, in the case of 
sentences of death, also be exercised by the Central Government. 

r\ 1 Changes. — This section was added by the Adaptation 

^ amended by Adaptation Order, 1947 which omitted the 

words in his discretion’ occurring at the end of the section. A. O. 1950 subs- 
tituted tlie word ‘State’ for ‘Provincial’ before the word ‘Government’. 

CHAPTER XXX 

Of Previous Acquittals or Convictions 

403. Person once convicted or acquitted not to be tried 
for same offence.— (1) A person who has once been tried by 
a Court of competent jurisdiction for an offence and convicted 
or acquitted of such offence shall, while such conviction or 
acquittal remains in force, not be liable to be tried again for 
the same offence, nor on the same facts for any other offence 
for which a different charge from the one made against him 
might have been made under Section 236, or for which he might 
have been convicted under Section 237. 

(2) A person acquitted or convicted of any offence may be 
afterwards tried for any distinct offence for which a separate 
charge miglit have been made against him on the former trial 
under Section 235, sub-section (1). 

(3) A person convicted of any offence constituted by any 
act causing consequences which, together with such act, consti- 
tuted a different offence from that of which he was convicted, 
may be afterwards tried for such last-mentioned offence, if the 
consequences had not happened, or were not known to the Court 
to have happened, at the time when he was convicted. 

(4) A person acquitted or convicted of any' offence constitu- 
ted by any acts may, notwithstanding such acquittal or convic- 
tion, be subsequently charged with, and tried for, any other 
offence constituted by the same acts which he may have com- 


62. J^atvab Singh V. Stale of U. P., A 1954 
SC 278 followed in Vassu Pillai, A 


1957 Ker 34 : 1957 Cr LJ 634 ; Mahabir 
Singh, A 1946 C 36 : 47 Cr LJ 446. 
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mitted if the Court by which he was first tried was not competent 
to try the offence with which he is subsequently charged. 

(5) Nothing in this section shall affect the provisions of 
Section 26 of the General Clauses Act, 1897, or of Section 188 of 
this Code. 


Explanation . — The dismissal of a complaint, the stopping of 
proceedings under Section 249, the discharge of the accused or 
any entry made upon a charge under Section 273, is not an 
acquittal for the purposes of this section. 

Ulustrations 

{a) A is tried upon a charge of theft as a servant and acquitted. He cannot afterwards,/' 
while the acquittal remains in force, be charged with theft as a servant, or, upon the same 
facts, with theft simply, or with criminal breach of trust. 

(6) A is tried upon a charge of murder and acquitted. There is no charge of robbery ; 
but it appears from the facts that A committed robberv at the time when the murder was 
committed ; he may afterwards be charged with, and tried for, robbery. 

(c) A is tried for causing grievous hurt and convicted. The person injured afterwards 
dies. A may be tried again for culpable homicide. 

(d) A is charged before the Court of Session and convicted of the culpable homicide of 
B. A may not afterwards be tried on the same facts for the murder of B. 

(<) A is charged by a Magistrate of the first class with, and convicted by him of, 
voluntarily causing hurt to B. A may not afterwards be tried for voluntarily causing 
grievous hurt to B on the same facts, unless the case comes within paragraph 3 of the section. 

if) A is charged by a Magistrate of the second class with, and convicted by him of, 
theft of property from the person of B. A may be subsequently charged with, and tried for, 
robbery on the same facts. 

{g) A, B and C are charged by a Magistrate of the first class with, and convicted by 
him ot, robbing D. A, B and C may afterwards be charged with, and tried for, dacoity on 
the same facts. 


SYNOPSIS 


1 . Corresponding sections in former Codes. 

2. Legislative Changes. 

3. English Law. 

4. Article 20 (2) of the Constitution and 

S. 403. 

5. Sections 282 and 235, Companies Act. 
— Section 403 does not apply. 

6. Scope. 

7. Section bars second trial — no judgment 
can be passed in respect of second 
complaint. 

8. Application of the section. 

— Security proceedings underCh. VIII. 
— Section does not apply to dismissal 
of complaint under S. 203. 

— Or to discharge of an accused. 

— Applies to acquittals under Ss. 247, 
345 and 494. 

— Section applies to a second trial 
and not to powers of a Court of appeal. 

9. Sections 403 and 494. 

10. Acquittal on a date not fixed for 
hearing — Effect of. 

11. ‘Autrefois Acquit* must be based on 
an investigation of facts. 


12. Burden of proof. 

13. Sub-section (1) — ‘has been once tried*. 

14. By a Court of competent jurisdiction. 

15. Must have been convicted or acquitted 
of such offence. 

16. ‘While such conviction or acquittal 
remains in force.* 

17. Fresh trial barred if the previous trial 
was for the same offence. 

18. Cross-cases of rioting. 

19. Fresh trial on same facts is barred. 

20. Where on same facts a charge might 
have been framed under S. 236 or for 
which he iniglit have been convicted 
under S. 237. 

21 . Sub-scction (2). 

— Fresh trial on same facts not barred. 

22. ‘Distinct offence*. 

23. Sub-section (3). 

24. Sub-section (4). 

25. Sub-section (5). 

26. Explanation. 

27. Stopping of proceedings under S. 249. 
— Withdrawal of complaints under 
Ss. 247 and 248. 


1. Corresponding sections in former Codes. — This section corres- 
ponds to S. 55 of the Code of 1861, Ss. 460, 147 (paragraph 2), S. 195 
(explanation), S. 215 (explanation 2), and excepting sub-sec. (5) it is the 
same as that, of the Code of 1882. 
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lono^' _,^®Sislative Changes.— Sub-section (5) was new in the Code of 
lyyy and this section has not been further amended. 

3. English Law.— “The principle on which the right to plead autrefois 
acquit or autrefois convict depends, is that a man should not be put twice in 
jeopaidy lor the same matter, and it does not rest on any doctrine of estoppel. 

ut It seems always to have been held that a previous acquittal can only be 
pleaded m bar to a subsequent indictment (1) where the acquittal is for the 

exact olience charged in the subsequent indictment ; or ( 2 ) where the sub- 
sequent indictment is based on the same acts and omissions in respect of 
\vhich the previous acquittal was made and some statute directs that the 

detpidant shall not be tried or punished twice in respect of the same acts or 
omissions ^ 

It was pointed out in Dudekula Lai Sahib, by Abdur Rahim, J., that the 
provisions of English law relating to ^autrefois acquiC, being altogether different 
roni the system of Criminal Procedure in this country the discussion of the 
^nglish law would be misleading. On a difference of opinion between 

i j Napier, J., the matter was referred to Wallis, C.J., 

w lo held ‘ The history of the legislation shows, to my mind, a distinction 
between what I may call the law as to the common law plea oi autrefois acquit 
reproduced in S. 403 of the Code, and the statutory acquittals which Iiave 
been introduced in Ss. 494, 247 and 345”. 

A defendant who has been convicted upon an indictment charging him 

with obtaining credit for goods by false pretences can not be afterwards 

convicted upon a further indictment charging him with larceny of the same 
goods.®=» ^ 

Though a verdict of not guilty is not to be taken as establishing the 

innocence of the person acquitted, because the verdict may have been arrived 

at simply in consequence of the absence of evidence to prove his guilt, 

1 think it IS a very dangerous principle to adopt to regard a verdict of not 

guilty as not fully establishing the innocence of the person to whom it 
relates .®® 

o 20 (2) of the Constitution and S. 403. — Article 20 (2) of 

the Constitution, it is to be noted, does not contain the principle of autrefois 
acquit at all. S. 403 (1) has no application to the case where there was only 
one trial for several offences, of some of which the accused person was acquit- 
ted while being convicted of one. Thus where the accused was tried under 
S. 5 (2), Prevention of Corruption Act and S. 409, Penal Code but was 
acquitted of the offence under Prevention of Corruption Act there is no bar 
to his conviction under S. 409, Penal Code. Article 20 cannot apply because 
the accused was not prosecuted after he had already been tried and acquitted 

for the same offence in an earlier trial. The whole basis of S. 403 (1) is 

that the first trial should have been before a Court competent to hear and 
determine the case and record a verdict of conviction or acquittal ; if the Court 
was not competent as for example where the required sanction for the 
prosecution was not obtained the whole trial is null and v'oid, such a trial 
does not bar a subsequent trial of the accused after obtaining the proper 


63. Archbold. 27 Edition, P 157: Halsbury 
Laws of England, 3rd edition, para* 
graphs 736^39. 

64. Inrt, Bude Kula Lai Saheb, (1917) 40 
M 976 : 33 MLJ 121 : 6 L\V 175 : 22 
MLJ 69: 19 CrLJSOl: 45 10 261, 


see also 23 Or LJ 305 : 66 IC 657. 

65. R. V. King, (1897) 1 Q.B 214. 

66. Plummer, (1902) 2 KB 339. . 

67. S. A. Venkatraman v. Union of India, a 

1954 SC 375 ; 1954 Or LJ 892. 
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sanction. The earlier prosecution being null and void, Art. 20 (2) of the 
Constitution has no application.®® 

If the offences were distinct there is no question of the rule of double 
jeopardy as embodied in Art. 20 (2) of the Constitution being applicable. 
Though S. 26 of the General Clauses Act, in its opening words refers to “the 
act of omission constituting an offence under two or more enactments” the 
emphasis is not on facts alleged in the two complaints but rather on the 
ingredients which constitute two offences with which a person is charged. 
If the offences are not the same but are distinct, the ban imposed by this 
provision also cannot be invoked. The above construction of Art. 20 (2) 
of the Constitution and S. 26 of the General Clauses Act is precisely in line 
with the terms of S. 403 (2). Where the accused are sought to be punished 
for the offence under S. 105, Insurance Act after their trial and conviction for 
the offence under S. 409, Penal Code, the bar of Art. 20 (2) of the Constitution 
or S. 26 of the General Clauses Act is not applicable.®® 

5. Sections 282 and 235, Companies Act. 

Section 282 — Companies Act. — Cannot be construed as providing 
for a double punishment. It is only an alternative punishment when default 
is committed. Section 282-A does not offend Art. 20 of the Constitution"® 

Section 235 — Companies Act. — Proceedings contemplated by S. 235 
of the Companies Act 1913 are not punitive. They do not bar the prosecu- 
tion of directions for Criminal prosecution."^^ 

6. Scope. — “The learned Counsel for the petitioner relied upon the 
maxim adopted in English Courts that no one ought to be tried twice 
upon the same facts. We accept that maxim without any hesitation, but 
we apprehend that the maxim means that a person cannot be tried a second 
time for an offence which is involved in the offence with which he was 
previously charged”, but where the prosecution of the accused for an 
offence under S. 21 of the Bengal Food Adulteration Act having fallen 
through for want of a valid sanction and tlie accused acquitted under S. 245 
Cr. P. C., the Municipal Commissioners later at a Meeting passed a resolution 
sanctioning the prosecution of the accused under the said Act, and he was 
again prosecuted and tried for the same offence ; held that the previous 
acquittal of the accused did not operate as a bar to his subseejuent trial. 
Where however the petitioner had previously been tried under S. 193 
I. P. C., and, upon a careful and exhaustive consideration of the whole 
evidence acquitted, but he was again put on his trial under Ss. 465, 471 and 
120-B; heldy that inasmuch as the facts on which the complaint founded the 
present case were inseparable from those upon which the previous case was 
proceeded with, the proceedings should be quashed.’- 

Where a person has been tried for a specific offence and acquitted, and 
he is subsequently charged with conspiracy of which that offence is alleged 
to form a part ; htld^ that an acquittal is conclusive, and it would be a very 


68. Baijnath Prasad v. State of Bhopal, A 1957 
SC 494. 1957 GrLJ 597; Yusofali, 53 
GWN 850 : A 1949 PC 261 ; Subramania 
Achari In re, A 1955 M 129 : 1955 Cr 
LJ 514. 

69. State of Bombay v. S. L. Apte, 1961 (1) 
Gr LJ 725 : A 1961 SC 578 following 
Om Prakash Gupie v. Slate of U. P., A 
1957 SG 458 and Stale of M. P. v. 


Veereshwar Rao, A 1957 SG 598. 

70. Loomchand v. Official Liquidators, A 1953 
M 595 : 1953 Cr LJ 1 142. 

71. Dr. Sailendra Nath Sinha, A 1955 C 29. 
71a. Crq;7 (1896) 23 C 174. 

71b. P. Banerjee v. Bepin Behary Chose, 
(1923) 30 GWN 382. 

72. Cheragali Bepari v. Satish Chandra Chose, 
(1924) 30 GWN 384. 
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dangerous principle to regard a judgment of not guilty as not fully establish- 
ing the innocence of the person to whom it relates. 

. . an accused person is cliarged with and tried for various offences 

ansing out of a single act, or series of acts, it being doubtful which of those 
ences le act or acts constitute, and where he has been acquitted by the 
ver ic o a jury of some of such offences and convicted of others and appeals 
apinst such conviction, and where the Appellate Court reverses the verdict 
e jurv, and orders a retrial without any express limitation as to the 
larges upon which such retrial is to be held, such retrial must be taken to 
oe upon all the charges as originally framed, and the acquittal by the jury 
on le previous trial upon some of such charges is no bar to the accused 
Demg tried on them again, as, having regard to the provisions of S. 423 of the 

L-ode of Criminal Procedure, the provisions of S. 403 in that respect cannot 

apply to such cases.^^ 

The principle of autrefois acquit can have no application where an 
accused is discharged under S. 253, as there can be no trial when the accused 
IS disclwged. An order of discharge is not a “judgment.” A “judgment” 
IS an order in a trial terminating in either the conviction or acquittal of the 


The fundamental rule, which is guaranteed in Art. 20 (2) of the Consti- 
tution enunciates the principle Autrefois convict' or double jeopardy. The 
^ots ol that principle are to be found in the well-established rule of the 
Common law of England “That where a person has been convicted of an 

ollence by a Court of competent jurisdiction the conviction is a bar to all 

further criminal proceedings for the same offcnce”~per Charles J., in 

^23. To the same effect is the ancient maxim 
Nimo Bis Debet Pumn Pro Uno Delicto'\ that is to say, that no one ought to 

be twice punished for one offence or as it is sometimes written “Tro Eadem 
Lausa , that is for the same cause. Article 20 (2) incorporated within its 

'Autrefois Convict^ as known to the British Jurisprudence or 
the plea of double jeopardy as known to the American Constitution but 
circumscribed It by providing that there should be not only a prosecution 
but also a punishment in the first instance in order to operate as a bar to a 
second prosecution for the same offence.’® 


The scope of S. 403 is restricted to Criminal Proceedings.” The idea 
underlying the principle is that a person can be prosecuted only once in 
respect of a particular offence and when that prosecution ends in the acquittal 
of an accused person, it must receive a finality as all proceedings must.’ 
Where the accused was charged with respect to two transactions which 
under S. 234 could not be tried at one trial and the case was therefore split 
up into two trials in one of which the case of forgery was considered only 
with respect to one document, the trial with respect to the other document 
which formed the subject-matter of the charge in the other case would not 
be barred under S. 403.’® See also the decision of the Supreme Court m 
State of Bombay v. Umar Shao.^^ 


73. Lalitmohan Chakrabutty, (1911) 38 C 
<339. 

74. Krishnadhan Mandat, {\^SA) 22 C 377 ; 
Nazimuddin, (1912) 40 G 163. 

75. Moheswara Kondaya, (1908) 31 M 543. 

76. Maqbul Hussain v. The State of Bombay, 
(1955) SCR 730: A 1953 SC 325 ; 
Venkatarama v. Union of India, A 1954 


SC 375* 

77. Mansingh Rao, A 1958 MP 413. « 

78. Janantray Manual Akhan^ , A 1955 o 
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79. Sririioasuluy. P. V. Subhanma, A 1959 
AP 517: 1959 CrLJ 1137. 

80. A 1962 SC 1 158 (case under S. lio)- 
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The effect of a verdict of acquittal pronounced by a competent Court 
on a lawful charge and after a lawful trial is not completely stated by sayino- 
that the person acquitted cannot be tried again for the same offence. The 
verdict is binding and conclusive in all subsequent proceedings between the 
parties to the adjudication. The maxim ^resjudicata pro veritata Occipitur’ 
IS no less applicable to Criminal than to Civil Proceedings.®* 

Even though the provisions of S. 403 may not strictly apply to the facts 
of a particular case the wider principle oC ^autrefois conokr underlyin«- the 
section can be invoked in favour of the accused in the interest of justice°and 
he may not be tried again for the same offence.®^ 

7. Section bars second trial and no judgment can be passed in 
respect of second complaint. — When a prosecution is barred on account 
of a previous trial, S. 403 Cr. P. Code directs that the accused shall 
not be tried. An order of acquittal, therefore, is improper, as no such 
order can be passed without a trial®® but S. 403 (1) does not bar a fresh 
trial on the same facts when the conviction and sentence are set aside on 
the ground that the trial Court had no Jurisdiction to try the offence as, 
for example, where the trial Court has tried an offence without a com- 
plaint iiaving been made under S. 195 in a case where such a complaint 
is required by law.®* A conviction of theft under S. 379 of the Indian 
Penal Code in respect of a certain amount of crude opium is no bar to a 
subsequent trial and conviction of the convict under S. 9 of the Indian 
Opium Act, 1878.®® 

8. Application of the section. — Section 403 of the Cr. P. Code 
protects an accused against a subsequent trial for the same offence, and on 
the same facts, for any other offence for which a different charge from the 
one made against him “might have been made,” but was not made, and 
not when such different charge was made at the previous trial and the 
Jury disagreed as to it ®® 

— To Security Proceedings Under Ch. VIII. — A preliminary charge 
sheet under S. 107 Cr. P. Code was withdrawn by the Police before 
the parties mentioned therein were ordered to appear. The Magistrate en- 
dorsed the charge sheet to the effect that the accused were acquitted. 
A fresh charge under the same section was subsequently brought by the 
Police against certain of the same persons who had been previously charge- 
sheeted ; held that the withdrawal of the first charge-slieet was no bar 
to proceeding under the second ; held further that neither an order of 
discharge nor of acquittal, could properly be made in a case where the 
accused had not been directed to appear at all.®’ 

The power conferred by S. 437 of the Code to order further inquiry 
cannot be exercised in the case of an order of discharge under S. 119 of the 
Code, where the Magistrate before making the order of discharge, has 
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called upon the person, into whose conduct the inquiry is made, to 
establish his defence. 

An order^ under S. 110 of the Cr. P. Code against the accused, and 

detention in jail for failure to furnish security thereunder, do not bar 

their subsequent trial and conviction under S. 403 of the Penal Code.®® 

Seveial provisions of the Criminal Procedure Code are inapplicable to a 

person proceeded against under S. 107,®® It is competent to the Court 

hearing an appeal in a case under S. 107 to direct that the case before it 

be retried.®^ 

on*? ^^*^**®“ does not apply to dismissal of a complaint under S. 

^ A Presidency Magistrate is competent to rehear a warrant-case triable 

under Chapter XXI of the Code, in which he has discharged the accused 

person. See Mir Ahmed Hossein v. Mahomed AskarP^ in a case from 
mofussil. 

The dismissal of a complaint under S. 203 of the Cr. P. Code does 
not operate as a bar to the rehearing of the complaint by the same 

Magistrate, ev'en when such order of dismissal has not been set aside by 
a competent authority.®^ 

Where one set of accused persons is acquitted and another complaint 
in respect of the same occurrence is filed against other persons mentioned 
in the complaint but not tried at the previous trial, held^ S. 403 would not 
be a bar but the result of the previous case may be taken into consideration 
to determine whether process should be issued.®® 

Section does not apply to discharge of accused. — An order of 

discharge does not operate as a bar to fresh proceedirigs being taken before a 
competent Magistrate upon complaint or upon a Police report, or under 
S. 190 (c) of the Cr. P. Code.®® This section applies to cases of 
acquittal or conviction and not to cases of discharge.®’ There is nothing 
in law against the entertainment of a second complaint on the same facts 
on which a person has already been discharged inasmuch as a discharge 
is not equivalent to an acquittal.®® Where an accused has already 
been discharged under S. 259 of the Cr. P. Code, a Magistrate has 
jurisdiction to entertain a second complaint against him based on the 
same facts®®. Once an accused person has been discharged the remedy 
of the complainant is to go up in revision against the order of discharge.®®® 

Section applies to acquittals under Ss. 247, 345 and 494. — The 
provision contained in S. 403 of the Cr. P. Code is imperative, and bars 
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Birendra Kumar v. Ashutosh, A 195/ 

Tripura 41. /,niQ\ 

97. Parmeskwari Das v. Jagannath, 

17 ALJ 867 : 20 Cr LJ 403 : 51 IC 

163. - 

98. In re Malaijil Kotiayal Koyarsan Aum, 
(1916) 18 Cr LJ 329 : 38 IC *141 (M). 

99. Bijoo Singh, (1916) 2 PLJ 34; 28 Cr 
LJ 296 : 38 IC 328, 

99a. Gut Charon, A 1957 A 557 ; 1957 Cr 
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a second trial of the person who has once been acquitted on the same 

charge. The section does not make any distinction between acquittals 
after trial and acquittals under Ss. 247, 345 and 494 of the Code. So 
long as an order of acquittal under S. 247 stands, S. 403 bars a 
second trial on the same charge, no matter whether the order of acquittal 
is good or bad, legal or illegal.^ 

Section applies to a second trial and not to powers of a Court of 

appeal — An appeal is not a second trial, but a continuation of ilie trial 

in the lower Court and S. 403 has therefore no application. A Sessions 
Judge, ordering a retrial of a case in which the accused had been acquitted 
of the charge under S. 304 I. P. C. but convicted under S. 326 can 
not order a retrial on charge of which the accused has been acquitted." 
In was held iu“ that the following decisions® were not correctly decided. 
An appeal against an acquittal wherever such is provided by the 
procedure is in substance a continuation of the prosecution.^ 

9. Sections 403 and 494 — If the Magistrate had no jurisdiction to 
try the case and therefore acquitted the accused under S. 494 a subsequent 
trial of the accused for the same offence by a Magistrate having jurisdic- 
tion is not barred under S. 403.® The words ‘one or more of the offences 
for which he is tried’ in S. 494 are general in character and they may be 
distinct offences of the same kind or offences arising out of the same trans- 
action. Those words in the earlier part of the section cannot be cons- 
trued differently in judging the effect of the withdrawal under Cls. {a) 
and (b).^ The trial in a summons case commences when the Magistrate 
takes cognizance under S. 190, certainly from the moment he appears in 
Court and when the Magistrate decides to acquit the accused under S. 247 
on the non-appearance of the complainant, then he must be deemed to 
have been tried under S. 403.’ 

10. Acquittal on a date not fixed for hearing — Effect of. — An order 
of acquittal, under S. 247 of the Cr. P. Code passed by mistake on a date 
not fixed for the hearing of the case, for the absence of the complainant, 
is a mere nullity and does not debar the Magistrate from proceeding 
with the trial on the discovery of the error.® 

11. ‘Autrefois Acquit’ must be based on an investigation of 
facts. — *A decision that a prosecution is barred under the provisions of 
S. 403 of the Cr. P. Code ought not to be arrived at without an investigation 
of the facts put forward on behalf of the complainant,® and without 
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hearing the evidence and ascertaining what the facts are in the case 
hich IS being tried and what were the facts found in the previous cased" 

^2. Burden of proof.— The burden of establishing the existence of 
the accus'eT“^ application of the doctrine of ‘autrefois acquit’ lies upon 


13. Sub-section (1)— ‘has been once tried.’— A person who has 
n acquitte under S. 247 Cr. P. Code for default of appearance on 

the part of a complainant IS a person tried by a Court within the meaning 

and for the purposes of S. 403 Cr. P. C.^^ ® 


tried for the offence of abetment of theft and acquitted, 
found that he was guilty of receiving stolen property, but 
nU convicting him of the offence in the absence of a specific 

thereafter prosecuted for the offence of receiving stolen 
p operty held that, under S. 403 (1) of the Cr. P. Code, it was not compe- 
o le accused to be put up again on a charge of receiving stolen pro- 

perty, ^uice he could have been charged with the offence at the first trial 
under S. 236 ill. {a) of the Code.^^ 


. competent jurisdiction\ — See also Commentary 

under sub-sec. (4) of this section. In Krishna the learned Judge 

pome out that illustrations (/) and (g) show that the words ‘was not 
competent to try mean ‘had not jurisdiction to try.’ A Magistrate cannot 
acquit a prisoner whom he has no jurisdiction to try.^s 

t ^ Court of competent jurisdiction” 

t- ’ (J) Cr. P. Code, is not one which limits the 

-u” ° the provision to reasons affecting the nature or ordinary powers 

oitne tribunal. It is wide enough to cover a case where the first trial was 

Q owing to the absence of a complaint. In such a case therefore 

s. (1) is no bar to a fresh trial of the accused. '« Section 403 expressly 
. ^ order of acquittal or conviction passed by a Court of competent 

jurisdiction. Where an offence is tried by a Court without jurisdiction, the 
proceedings are simply void under S. 530 and there is nothing to prevent a 
trial by a competent Court under S. 403. The whole basis of S. 403 (1) 
s at t e first trial should have been before a court competent to hear and 
e ermine t le case and to record a verdict of conviction or acquittal ; if the 
our was not competent as for example when the required sanctioji for the 
prosecution was not obtained, the whole trial is null and void and it cannot 
f conviction or acquittal in force within the meaning 

*. . ^ such a trial does not bar a subsequent trial of the accused after 

Obtaining the proper sanction. Article 20 (2) of the Constitution has no 
app ication. The words ‘Court of competent jurisdiction’ mean a court 


10 . 

11 . 

12 . 


13. 

14. 


M. N. Mukherji v. Matansi Cha\ 
Paltt (1918) 23 GWN 599. ^ 

Imandy Appalaswami, (1914) 1 LW 8 
15 Cr LJ 672 (M) ; 25 IC 1000. 
Suraiya Sastri v. Vtnkala Rao, (181 
Weir II, 457 j In the matUr of GuesiU 
Paddaya, (1910) 34 M 253 : 12 Cr 
‘^1*^10 253, following Panchu Sin 
V. Umor Mahomed Sheik, (1899) 4 C\V 
340 ; Kiran Sarkar, 5 PLT 1 5 ; A'o; 
Hizra V. Golap Hizra, A 1953 G 197. 
In re Pandul, (1924) 26 Bom L R 440 
(1901) 24 M 641, followed in Ganaha. 
BhaUar, 36 M 308 : 24 MLJ 46- 
13 MLJ 360: 14 CrLJ214: 19 1 


310. 

15. Robert Sherijj, (1866) 6 VVR (Cr) 13. 

16. Kanakram, (1918) 19 Cr LJ 796 :46 
IC7I6(N). 

17. Abdul Ghani, (1902) 29 G 412 (414): 
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competent to hear and determine the case and to record a verdict of convic- 
tion or acquittal.^® An order of acquittal passed by a special Judge is an 
order made by a Court of competent jurisdiction functioning under the 
provisions of the Special Courts Act which is declared valid by the Supreme 
Court {Kedarnath Bajaria v. Stale of West Bengal^ A 1953 S C 404). The 
accused is entitled to raise the plea of bar under S. 403, if in the meanwhile a 
fresh prosecution is launched. 

For further commentary see notes under sub-sec. (4). 

Where a prisoner is released by the Court of Session, on the ground that 
the proceedings had in his case were illegal and irregular, there is no bar 
under S. 55 of the Code of 1861 to his being subsequemly tried and convicted 
on the same offence. 

15. Must have been convicted or acquitted of such offence. — 

The words in the section being “convicted or acquitted of such offence’* 
S. 403 does not apply to a case in which the accused has been discharged^^ 
nor does it apply to the case of a dismissal of complaint under S. 203.'^* 
The State has a right to hold a departmental enquiry into the conduct of a 
Public Servant, the withdrawal of the prosecution at an earlier stage did not 
amount to an acquittal. 

16. ‘While such conviction or acquittal remains in force’. — Tlie 
person acquitted is to plead previous acquittal by a competent Court under 
S. 403 in connection with any further proceeding that may be taken against 
him.'"® 

17. Fresh trial barred if the previous trial was for the same 
offence. — It follows from sub-sec. (2) that tlierc is no bar to trial for distinct 
offences. See commentary under sub-sec. (2). To render a former acquittal 
or conviction a defence on a second trial, the offence must, according to 
S. 55 of the Code of 1861, be the same offence . See also the view of 
Peacock, C. J., in Dwarakd^s case at 7 W R at p. 19. 

Where the petitioners were tried on charges of kidnapping a minor 
girl and rioting with the common object of kidnapping the girl and the 
trying Magistrate acquitted them of the said charges but convicted them of 
being members of an unlawful assembly with the common object of causing 
assault and wrongful restraint, and on appeal the Sessions Judge set aside 
the conviction and ordered a retrial on charges of abducting the girl in order 
to confine her secretly and of rioting with that common object, held that 
retrial on the charges mentioned was barred under S. 403.^® 
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All offences against the Akbari law (Bombay Act V of 1878) being cog- 
nizable by a Magistrate of the second class, a person tried for any such offence 
by any such Alagistrate and acquitted, is not liable to be tried again for the 
same offence under S. 403, unless the acquittal has been set as?de by the 
High Court on appeal by the Government.^’ Where a person was found in 
possession of several articles of stolen property and in respect of some of them 
he was prosecuted and convicted under S. 411, I, P. C., but he was acquitted 
on appeal and subsequently he was again tried and convicted in respect of 
othei properties found in his possession on the same date, held, that the 
second trial was illegal under tlie provisions of this section. 

Where several police constables were convicted of rioting and two of 

thern were previously tried and acquitted on a charge of wrongful confinement 

or aving taken into custody some persons in course of such rioting, 

that the second trial was not vitiated by contravention of the rule embodied 
m S. 403 (1) of the Code.^i 

The Sea Customs Authority are not a judicial Tribunal. The appellant 
could not be said by reason of the proceedings before the Sea Customs Autho- 
riiies to have been prosecuted and punished for the same offence with which 
1 C was charged before the Chief Presidency Magistrate Bombay under S. 23 
of the Foreign Exchange Act, Art. 20 (2) of the Constitution will not therefore 
apply in the case.^^ Where A was prosecuted for not submitting certain 
return on a certain date was found not guilty and was acquitted. He was 
also prosecuted for attempting to bribe an official of the department con- 
cernccl to accept the return after the due date and to ante date, held that 
the evidence of acquittal had to be accepted. 

No person shall be prosecuted and punished for the same offence more 
than once. See notes, ante under the caption “Art. 20 (2) and S. 403”, 

S. 403 (1) has no application to the case where there was only one trial for 
several offences, of some of which the accused person was acquitted while 
being convicted of one.^"* To retain any stolen properly is a continuing 
offence ; where accused was previously acquitted of offence of retaining 
articles of stolen property, subsequent prosecution under S. 412 in respect of 
greater number of articles is not barred, 

18 . Cross-cases of rioting. — The fact that there has been a convic- 
tion in one of rioting case, on a plea of guilty, is no bar to a conviction in 
a cross-case of rioting in connection with the same occurrence which arose 
out of a dispute regarding the exclusive possession of a piece of land. 

Where in a trial for an offence under S. 471 I. P. C it appeared that 
the accused had previously been tried for abetting the forgery of the same 
document under Ss. 467 and 109 I. P. C., but had been convicted, held that 
the case was not governed by sub-sec. (1) of S. 403 and the plea was also 
bad as it fell under S. 403 (4) of the Godc.^^ Where the petition of complaint 

29. Gustadji Barjorji, (1885) 10 B 181. 34. State of M. P. v. Veereshioar Rao, \ 

30. GaneshSahu, (1923) 37 CL] 326. 1957 SC 592 ; 1957 Cr LJ 892 (case 
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CWN 763 ; 31 CLJ 476: 21 Cr LJ Prevcniion of Corruption Act), 

614 where R. V. Barron, (1914) 2 KB 35. Tamanappa, A 1947 B 467 ; 48 Cr LJ 
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shed, ^ (1^18) 19 Cr LJ 766 : 46 IC 6(^ (C)_ 

32. Maqbool Hujsain, 1953 SCR 730 : A 37. Jicram Dankarji, (1915) 40 B 97 : 1 / 

1953 SC 325. LR 881 : 16 Cr LJ 761 : 31 IC 

33. Manick Chand Aganoalla, 56 CWN 884 : 361. 

A 1952 C 730. 



S. 403, Note 20] pers. once tried not to be tried for same offence 1225 

alleged oftences under Ss. 352 and 504 I. P. C. and the accused was tried 
under S. 352 I. P. C. only and acquitted in former trial, held that S. 403 (2) 
was applicable to the case and the accused could be legally tried again for the 
olTence punishable under S. 504 I. P. 

The acquittal of an accused person in a case under S. 147 I. P. C. is no 
bar to his trial for an offence under S. 186 I. P. C.®® An acquittal on a 
charge of abduction under S. 498 of the Penal Code is no bar to the trial of a 
charge of detention. In order to apply S. 403 (1) of the Code it is necessary 
to see whether under S. 236 of the Code any charge in the previous trial could 
have been framed for the offences for which the accused is sought to be tried 
at the second trial. 

19. Fresh trial on same facts is barred. — See Alfred Laird's case.^“ 
A person tried and acquitted on a charge of using criminal force under 
S. 352 (which includes the offence of battery), cannot be tried, in respect of 
the same criminal matter, on a charge of hurt.'*® Under S. 403 (1) of the 
Code an acquittal of offences under Ss. 380 and 41 1 I. P. C. charged in tlie 
alternative, bars subsequent trial for an offence under S. 54A of the Calcutta 
Police Act (Beng. Act IV of 1866) in respect of the same act, or scries of acts 
which formed the subject of the previous trial. 

Where in appeal the Sessions Judge sets aside the conviction for the 
offences under Ss. 147 and 148 I. P. C. he has no jurisdiction to remand 
the case for fresh disposal for offences under Ss. 323 and 324 on the same facts 
as the facts which formed the subject-matter of the charge under Ss. 147 and 
148 I. P. Whether having been prosecuted once on a certain set of 

facts, a man can be prosecuted again depends entirely on whether at the 
earlier trial, he was in jeopardy of being convicted of the offence for which he 
is tried or sought to be tried. 

20. *‘Where on same facts a charge might have been framed 
under Section 236, or for which he might have been convicted under 
Section 237.’^ — Where in the previous trial though charge under S. 419 
I. P. C. was not framed, the petitioner could on the basis of S. 237, have 
been convicted under S. 419/109 I. P. C. held that the subsequent trial was 
barred under this section and the proceedings were quashed. A failure 
to take advantage of the provisions of S. 236 or 237 in all cases of doubtful 
offences committed in a single act or series of acts cither on the part of the 
Court or the prosecution must bar a subsequent trial under S. 403 (1). 
Having regard to the provisions of S. 403 (2) where the allegations in the 
complaint relate to offences under Ss. 323, 147 and 448 I. P. C. the acquittal 
of the accused under S. 323 will not bar their subsequent trial for the remain- 
ing offences.'*® An acquittal under S. 30 (2) of the Police Act for taking 
out procession without licence and the subsequent trial for offences under 
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406 : 1961 (2) Cr LJ 537. 
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683 (C). 
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Ss. M7, 332, 34 and 149 I. P. C. committed in course of the same transac- 
tion is not barred under S. 403 nor under the principle analogous to S. 403 

237 ^ 49 ^ offences nor did the case fell under Ss. 236 and 

21. Sub-section (2)— Fresh Trial on same facts held to be not 
barred —An acquittal on a charge, under S. 409 of the Penal Code, of 
crimina breach of trust of a certain sum of money committed between two 
specified dates does not bar, a subsequent trial for criminal breach of trust, 

cornmitted on an intermediate date, of a separate sum which was not inclu- 
ded in tlie amount of the subject of the first trial. 

Sub-section (2).— Is an exception to the general rule contained in sub- 
sec. (1). 

22. ‘Distinct offence’.— Under the second part of S. 403 the fact of 
the accused having been charged at the first trial with one offence only does 
not prevent the institution of a separate proceeding in respect of some other 
offence which was disclosed during the course of the first trial.^i The expres- 
Mon 'distinct offences’ occurred in S. 35 ante which had been deleted by Act 
XVIII of 1923. See commentary on that section. Where a person, who was 
tried and acquitted by a Sassions Judge for offences under Ss. 201, 202 
I. 1 . C. was tried again on the same facts by an inferior Court under S. 176 
I. P. C. held that the retrial was barred by S.,403 (2) of the Code.s^ A con- 
viction of theft under S, 379 of the Indian Penal Code in respect of a certain 
amount of crude opium is no bar to a subsequent trial and conviction of the 
accused under S. 9 of the Indian Opium Act, 1878.^3 acquittal under 
S. 182 of the Indian Penal Code in respect of a false information contained 
in a petition to the Manager of an estate is no bar to a subsequent prosecu- 
tion for a defamation under S. 500 of the Penal Code, on the same state- 
ments^^ of the same accused for an offence under S. 211.55 The fact that a 
person has been tried for and acquitted of offences under the Indian Penal 
Code in respect of certain transactions in connexion with the registration of a 
document is no bar to his trial for an offence under S. 82 of the Registration 
Act arising out of the same iransactions.56 

Section 403 (2). — Trial of an offence under S. 105 of the Insurance Act 
after the trial and conviction for the offence under S. 409 I. P. C. is not 
barred under Art. 20 (2) of the Constitution or under S. 26 of the General 
Clauses Act. 5’ The Trial in respect of a gross sum embezzled between two 
specified dates does not bar a second trial in respect of another sum embezzl- 
ed on intermediate days but it will not be conducive to justice, rather it 
would be vexatious to have a piecemeal trial. 5® See the recent decision of 
the Supreme Court in the case o( State of Bombay v. Umarshet^^ where S. 222 

52. Sharbekham Gohain, (1905) 10 CWN 
518 : 3 Cr LJ 388. 

53. DeokiKoeri. (1926) 48 A 496. 

54. Kamsebak Lai v. Muneswar Singh, (1910) 

37 C 604. ^ 

55. Thakur Singh v. Chattar Pal, (1910) 20 
PR 1910 (Cr) : 6 IC 944. 

56. Jvj.am n914) 37 A 107. 

57. Stale of Bombay v, S. L. ApU, 1961 (1) 

Cr LJ 725 ; A'1961 SC 578. 
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415 was distinguished; Sundarlal Bhagaji, 
A 1954 MB 129 not followed and 
Gourishankar Bao, A 1947 P 290 dis- 
sented from. 

50. Nagendra Nath Bose, 50 C 632 : 27 
CWN 578 : 25 Cr LJ 156. 

51. Croft, (1895) 23 'C 174; Jivaram 
Dankarji (1915) 40 B 97 : 17 Bom LR 
881. See Prasanna Kumar Das, (1904) 
31 C 1007 : 8 CWN 717 ; Bamsahay, 
48 C 78 : Kalicharan, 42 CWN 1232 ; 
Ibrahim Iboo A 1948 B 65 ; Hiralal, A 
1934 C 240 ; 35 Cr LJ 1270. 
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(2) and S. 235 have been construed. The offence of failure to pay an instal- 
ment in a case of conviction under U. P. Excise Act I\^ of 1910 is complete 
the moment the accused fails to pay the instalment on the due date. He can- 
not be punished again and again because he fails to pay a particular instalment 
in successive months.®® In S. 403 (2) the words ‘distinct offences’ are specific- 
ally used. If several offences are committed in the course of the same transa- 
ction, a person may be tried for all such offences when the offence of assault 
could not have been committed if the accused had not trespassed, S. 403 (2) 
can have no application.®^ 

The illustrations appended to Ss. 235 and 236 make the position of the 
applicability of S. 403 as a bar clear. It can be easily answered with refe- 
rence to whether the offence which has once been the subject-matter of trial 
rests on facts which are covered by S. 236 or the offcr 4 :e in respect of which 
a second trial is sought to be launched rests on the principle of S. 235 (1).®’^ 
There can be no objection to a trial and conviction under S. 409 I. P. C. 
even if the accused has been acquitted of an offence under S. 5 (2) of the 
Prevention of Corruption Act.®^ Whether a second trial lies would depend 
on the question whether the offence is distinct or not. The true test of 
deciding whether a subsequent trial comes under Part 2 of S. 403 is to see 
whether the acquittal or conviction for the first charge necessarily involves an 
acquittal or conviction on the second charge.®^ S. 403 (2) limits or rather 
explains the common law rule meaning that the acquittal or conviction for 
the offence constituted by acts A. B. and C. will not bar a subsequent trial in 
respect of the offence constituted by B the acts B. C. and D.®® Where the 
accused is alleged to have committed distinct and different offences of 
Criminal misappropriation in respect of different individuals and in relation 
to different sums of money committed at different places and times, S. 403 
is not a bar in the way of prosecution in respect of the subsequent charges 
simply because the earlier charges ended in an acquittal.®® Where the 
accused persons were tried under Ss. 468, 47 1, 419, 420, 415 and 191 read with 
Ss. 120B and 511 I. P. G. and acquitted, their subsequent trial under S. 467 
I. P. C. is not barred.®’ Where tire previous trial was under S. 7, Essential 
Supplies (Temporary Powers) Act and the accused were tried subsequently 
for offences under Ss. 322 and 392, Penal Code, held S. 403 (2) applies and 
not S. 403 (1).®® Where a person is prosecuted under S. 56 Mysore Police 
Act and is acquitted, his subsequent prosecution under S. 355 Penal Code is 
not barred.®® Not only act of prime failure is an offence under S. 488 (2) of 
the Calcutta Municipal Act but its continuance is another offence.’® Possession 
of a revolver without a licence is a distinct offence under the Arms Act. It 
has nothing to do with the attempt to commit suicide which is an offence 
under S. 309 I. P. C.’^ 

23. Sub-section (3). — Accused tried and acquitted under S. 323 
I. P. C. cannot be ordered to be retried under S. 324 I. P. C. as that charge 


60. Ramnarain, A 1956 A 141 ; 1956 Cr LJ 
189 see Contra Karsandas Govindji, A 
1942 B 326 : 44 Or LJ 120. 

61. Bejoy Dulla, A 1951 G 452 : 52 Cr LJ 
16 (2). 

62. Jashodanand Bisuast A 1955 P 396: 
1955 Gr LJ 1277. 

63. Slate of M. P. V. Veerashwar Rao, 1957 
SCJ519; A 1957 SC 592 ; 1957 Cr 
LJ 892. 

64. Purnandu Das Gupla, A 1939 C 65 ; 40 
Cr LJ 199 (S B). 


65. Babulal Mohton v. Ram Saran Singh, A 
1930 P 20 : 30 Cr LJ 806. 

66. Osman Ali, In re ; A 1959 A P 520 : 
1959 Cr LJ 1138. 

67. Harol //armada Prasad, A 1956 VP 
30 ; 1956 Gr LJ 1246. 

68. Kunjalal v. State of M. P., A 1955 SC 
280 ; 1955 Cr LJ 730. 

69. T. Bangarappa v. Ranganatha Rao, A 
1953 Mys 64 ; 1953 Cr LJ 1055. 

70. A 1953 C 357 ; 1953 Cr LJ 775. 

71. Afak Haider, A 1951 Ilyd 168. 
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’sMh rl The case is covered by illustration 

Lnnf^ ' ^ ‘revoked when the consequences had not 

ISi”™ oScS-."”™ “ “■ 

Exception II.— sub-sec. (3).— illustrations (c) and («) to the section. 

Exception III, -sub-sec. (4).— The second part of sub-sec. (1) says 
othpr'’?fT‘°^'' 'V! har to a subsequent trial on the same facts for any 

S 236 different charge might have been made under 

This’^Lr ? " accused might have been convicted under S. 237. 

to Wv d L "“‘c’ previous trial was by a Court not competent 
vvhe, ; rJ character and status of the tribunal 

S IQ^r’ ® to try an offence and that a sanction under 

o i JO t_i. Ir. Code, is not a condition of the competency of the tribunal 
but only a condition precedent for the institution of proceedings.”^ 

®ph-section (4). For acquittal for want of sanction or absence of 
complaint in a summons-case under S. 247 which come under this clause, 
commentary on sub-sec. (1) ante. Where a Magistrate with first class powers 
♦ k ucting a trial, the accused beat another person with a shoe and 

thereby committed an offence under S. 228 1. P. C. besides the offence under 

: 'c occ T Magistrate had not taken cognizance of the 

ence uri er S. 355 I. 1 . C. hence the subsequent trial was not barred.^'* A 
person tried and acquitted on the charge under S. 465 I. P. C. may on the 

same Court of Session for trial for an offence 

ina er . 71. P. C. on the allegation that the forged document is a valua- 

oie security The words ‘competent to try^ in S. 403 refer to the character 

and status of the Court which decided the case.^® The word ‘Court’ in this 

section excluded the jury. Hence an acquittal by the Court of Session of an 

accuse wou d bai his subsequent trial even though the jury consisted of mem- 

T P of the legal number."’ On a complaint under Ss. 409 and 477 

. . . a Second Class Magistrate acquitted the accused. The complainant 

, ^ , complaint before the District Magistrate, who having regard 

to s. SJU {k) took cognizance and continued the trial, held, the trial was not 
barred."'^ ’ 


tlluslrations (J ) and (^) and see also Krishna Ayyar"^^ and Venkalaranga 
Josiar and Parina^'^ where it was held that the pleas of “autrefois convict’ and 
autrefois acquit’ could not be urged by the accused when the offence was one 
which the Magistrate was not competent to try. 

Absence of complaint under S. 199.— The accused was tried under 
Ss. 366, 368, 376 I. P. G. and was acquitted. On complaint of the husband 
Q if ^voman the accused was retried and convicted on the same facts under 
o. 498 I* P. C* Heldy that as the earlier Court was incompetent to try the 


72. BhogSinghy A 1938 L 614 : 39 Cr LI 
870. 

73. Sunderlal Bhagaji, A 1954 MB 129. 

73a. X. Ganapathi Bhalla, (191 1) 36 M 308 : 

24 MLJ 463 ; Menghraj Deiidas, (1909) 
23 Cr LJ 305 (S). 

74. Babulal Alahton v. Ram Saran Singh A 
1930 P 26 : 36 Cr LJ 806 ; See Palani 
Goundan, A 1925 M 711 ; Gobind 
Su:ain, A 1923 P 228 ; Satmghna Behara, 
A 1944 P 328, 


75. //a/tim A'Aan, A 1919 C 464. 

76* Mtghrao Deii Das^ A 1921 S 137 : 23 
Cr LJ 315. 

77. Vithal Tuka Ram, A 1945 P 183 : 46 
Cr LJ 520 ; jVawabali. 46 C\V’N 1027. 

77a. Krishnadhan Ghost v. 

Dun, 23 OWN 518 j 20 Cr LJ 112. 

78. 24 M 64 1 . 

79. 18 Cr LJ 643 : 40 IC 291 (M). 

80. 7NWPHC371. 
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absence of a complaint by the husband, the latter 

visions rS.Toa'c^p/S^e^ violate the pro- 

1897^' (5).— S. 26 of the General Clauses Act No. X of 

“Although the technical doctrine ai autrefois acquit will 

'*'<= principle underlying such doctrine, that a^person 
lould not, in lespect of an offence, be in jeopardy of prosecution more than 

° r''’ r^^ prosecution failed to reach the stage of ac- 
quit al without any fault on the part of the accused unless its application is 
piecluded by the provisions of the Code. ‘Acquittal’ in Common Law 

or sentence. The Legislature having by Ss. 

r^n’ Procedure given the term a widefsigliifi- 

cance, the Lxplanation to S. 403 w-as intended to guard against the term be- 
ing applied to cases where the plea of autrefois acquit was not technically appli- 
cable and not to bar the application of the aforesaid analogous principle 
M4iere just.ee required it. There being thus no legal provision to the contra^^y. 
an order dismissing a complaint or discharging the accused, must, on the 
above principle operate as a bar to further enquiry into the .same matter as 
^ng as such order remains in force’’.^^ The Privy Council has held that if the 
Couit acquits an accused for want of sanction instead of discharging the ac- 
cused, the order is without jurisdiction and operates as a discharge Fresh 
trial after obtaining sanction is not barred.®^ ® 

See Commentary ante under the heading ‘Applicability of the section.’ 

1 J stopping of proceedings under S. 249.— Where a Mamstrate 
released an accused person without drawing up a formal charge against 
hirn or requinng him to plead or to make any defence to the charge under 
S. 251 ol ilie Code of 1861, there was no trial before the Magistrate or acemit- 
tal under S. 255 but simply a discharge under S. 250, held the Sessions 

Judge was competent in such a case, under S. 435 of Act VIII of 1869 to 

direct the committal of the accused.ss The Forest Department challancd a 

249 r? P p'h S- 32 of the Forest Act. Acting under 

b. 249 Cr. 1 . Code, the trying Magistrate stopped the proceedings. Held 

that the order under S. 249 would not bar further proceedings in accordance 

with law.- Under S. 242 the Trial of a Summons-case begins Ten the 

accused appears or is brougiit before a Magistrate. Withdrawal of complaint 

under S 248 before the accused is questioned under S. 242 would amount 

to a trial and acquittal under S. 403.®’ An acquittal under S 247 is a bar 
under S. 403.®® 


81. Tikaram Sakharam Kasar, (1915) 17 
Bom LR 678; 16CrLJ 657: 30 IC 
641 ; Umaruddin, (1909) 31 A 317. 

82. Prr Subramaniya Aiycr, J., in dissenti- 
ent judgment in CA|7i«<j Kaliappa Goun- 
*/j. (1905)29 M 12 (FB). 

83. rujoo/flh- A/ h/Zo, 53 CWN 850 ; A 1949 
PC 264 ; 50 Cr LJ 889 ; Radhabhai, A 
1956 B 439; 1955 Cr LJ1564; C. 
Devanugraham ; A 1952 M 725 ; MG 
Gopal Krishna Naidu, A 1952 N 170 ; 
1952 Cr LJ 845 ; Ashaul Hug, A 1949 
N 327. 

84. Yusoofali MuUa, 53 CVVN 850 ; A 1949 
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Goburdhan Bera, (1869) 4 BLRA (Cr) 
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A/. Kandasami Pillai, A 1947 M 306 
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Kanai Misra v. Gopal Misra, A 1953 G 

45 A 58 ; In re Simun Goon- 
don, 38 M 1028 ; Ram Mahto ; A 1921 
P 311 ; Abdul Aziz v. P/oor Elahi A 
1934 W 211 (2j : 36 Cr LJ 29: Kvms- 
unbayya v. Lakhsmi Natayan Singh Rao 
A 1943 M 6 ; Sukhuram. 33 CVVN 846.* 



PART VII 

OF APPEAL, REFERENCE AND REVISION 

CHAPTER XXXI 
Of Appeals 

Part \ II ot the Criminal Procedure is sub-divided into two parts, — • 
(1) Chapter XXXI dealing with Appeals and (2) Chapter XXXII dealing 
with Rel'erence and Revision. 

Chapter XXXI contains Ss. 404-431 whereas Chapter XXXII contains 
Ss. 432-442. 

Mukerji, J., observed with regard to the amended Chapter XXXI as 
fol low's : — “In the first place tlie general tendency of the Amending Acts of 
1923 has been to enlarge rather than to curtail the right of appeal in favour 
of accused persons. By that Act several orders w hich were not formerly 
appealable have been made so ; right to appeal to a higher Court has been 
conferred by S. 406 ; an order refusing to accept or rejecting a surety has 
been made appealable by S. 406-A, the immunities enjoyed by certain 
sentences under Ss. 413 and 414 have now been taken away ; special right of 
appeal has been created in certain cases under Ss. 415-A and 418 (2) ; and it 
is ^so interesting to note that in the matter of refusal to accept or of rejecting 
sureties offered in compliance with an order under S. 562 (1), the provisions 
as to right of appeal have been made applicable by sub-sec. (4) of S. 562”.®* 

This chapter is not exhaustive. 

See Ss. 250 (3), 476-B, 486, 515, 524. 

Limitation for presentation of appeal.— f^om a sentence of 
Death, by a Sessions Judge, — seven days, Sch. II, Art. 150, Limitation Act XV 
of 1877 as amended in 1908. 

Appeal from an order of acquittal, by the Local Government within six 
months. — Sch. II, Art. 157. For motions against acquittal by a private per- 
son under S. 439 of the Code there is no limitation provided in the Limita- 
tion Act, but the practice of the Calcutta High Court is to move the Legal 
Remembrancer with a view to prefer an appeal by the Local Government and 
if that application is rejected, to move the High Court within 60 days of the 
order. 

Appeal to the High Court except in the two cases provided for by Art. 150 
and Art. 157 above, sixty days, Sch. II, Art. 155. 

Appeal to any Court other than a High Court, sixty days, Sch. H, Art. 154. 

Appeal to Supreme Court. — Apart from appeal by special leave 
under Art. 136, appeal will be under Art. 134 to the Supreme Court and 
under Art. 134 (1) (c) the petitioner has to move the High Court for a certi- 
ficate about fitness of the appeal. If the High Court rejects the application 
the petitioner will have to move the Supreme Court for special leave under 
Art. 136. 


89. Bahadur Malta, (1924) 52 G 463 (468, 469) : 29 GVVN 151. 
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Computation of the period of limitation. — See S. 12 of the Limitation Act. 
Extension of the period. — See S. 5 of the Limitation Act. 

404. Unless otherwise provided, no appeal to lie.— No 

appeal shall lie from any judgment or order of a Criminal Court 
except as provided for by this Code or by any other law for the 
time being in force. 


SYNOPSIS 


1. Corresponding sections in former 
Codes. 

2. Forum of Appeal depends on sen- 
tence. 

3. ‘Except as provided for by this Code 
in forcc’\ 

4. Special limitation for appeal. 

5. Special right of appeal in certain cases. 


G. Appeal on behalf of State Govern- 
ment — S. 417 — private complainants 
S. 417 (5). 

7. Appeal from older requiring security 
for keeping peace or for good behaviour. 

8. Appeal from order refusing to accept 
or rejecting a surety. 

9. Appeals under other Acts. 

This section corres- 
Codeofl872 and is 


1. Corresponding sections in former Codes. — 

ponds to S. 414 of tlic Code of 1861 and S. 286 of the 
the same as that of the Code of 1882. 


2. Forum of appeal depends upon sentence. — Where difl'erent 
sentences are passed on different accused, each accused must be deemed to 
have been convicted in a separate case of his own ; and the determination of 
the Court having Jurisdiction to hear his appeal will depend on the extent of 
his individual sentence and not on the extent of the sentences of the other 
accused.'*'® This view however has been modified by the insertion of S. 415A. 

3. ‘Except as provided for by this Code or by any other law for 
the time being in force’. — Under the Letters Patent (Calcutta, Madras, 
Bombay) the High Court exercises appellate jurisdiction in such cases as are 
subject to appeal by virtue of any law in force. 

4. Special limitation for appeal ,—See Ss. 411, 412, 413, 414and415. 

5. Special right of appeal in certain cases. — -See S. 4I5-A, S. 418(2), 

6. Appeal on behalf of State Government and private com- 
plainant against orders of acquittal. — See S. 417. 

7. Appeal from order requiring security for keeping peace or 
for good behaviour. — See S. 406. 


8. Appeal from order refusing to accept or rejecting a surety 

SeeS.406^A. 


9, Appeals under other Acts. — (1) Cattle Trespass Act. — By S. 4 [o) of 
the Code of Cr. Procedure, the word “offence” includes an act in respect of 
which a complaint may be made under S. 20 of the Cattle Trespass Act ; and 
a person against whom an order under S. 22 of the Cattle Trespass Act is 
made is a ‘person convicted on a trial’ and is entitled to appeal under S. 407 of 
the Cr. P. Code.®' This decision is now good law and the following rulings®* 
have been superseded. 


90. In rc Nitoor Aloideen Hajee, (1922) 43 
MLJ 561 : 24 Gr LJ 89 : 71 IC 217 : 
AIR (1923) M 95. 

91. In the matter of Ponnusam'xy (1901) 29 M 
517. 


92. Raya Lakhma, (1885) 10 B 230;i>irtf 
Khadar Khan, (1887) 11 M 359 ; 
Lakshmi Mayakan, (1896) 19 M 238 • 
Dhiku V. Denonatb, (1888) 15 C 712 
overruled. 


1232 


CODE OF criminal PROCEDURE, 1898 


[S. 405 


S and sentenced; a‘prcsil-ncy' Mag[ltraS,^iL “‘j Se^tt 

tora^dL applicadon for res- 

SI Secdon «Q application 

the sale rherpnf In ^ delivery of property or the proceeds of 

tlirCour been rejected by any Court, may appeal to 

the former Court ^ ^PP^^^® ordinarily lie from the sentences of 

to S. 180 of Acri\”on*R77”°V” f”*’™®*' Codes.— This section corre.sponds 
o. i«u ot Act n of 1877 and is the same as that of the Code of 1882 

from order requiring security for keeping 

ordered ?*" Q *" behaviour. — Any person who has been 

or ior good behaviour may appeal against such order- 

(a) if made^by a Presidency Magistrate, to the High 

(*) if made by any other Magistrate, to the Court of 
oession : 

thp nothing in this section shall apply to persons 

nrm^rict whom are laid before a Sessions Judge in 

f'^A) r provisions of sub-section (2) or sub-section 

(5A) ot Section 123. ^ 


1 . Ciorresponding sections 
Codes. 

Legislative Cliangcs. 


in 


SYNOPSIS 

former 


2 . 


— 1923 and 1955. 

3. Effect of 1923 Amendment. 

4. Effect of 1955 Amendment. 


nondV tn^**4nQ*^f ”1^' r? *“ former Codes. — This section corres- 

Code iiefnr' ” ‘^e Code of 1861 and S. 287 of the Code of 1872 and the 
Code before the amendment of 1923 was similarly worded as that of 1882. 

S Ifiq Changes (1923). — This section was substituted by 

the nM .l c Amendment Act (Act XVIII of 1923) for 

the old section printed in the left hand column. 

enahi;H®\*/“*'r (1955).-The first proviso to old S. 406 which 

1 a ,1 r,^ Government by a notification in the Official Gazette 
t rJf.l'o “ • Magistrate to hear appeals from orders by other Magis- 

fr^r OfcicF undcF S. 1 1 8 to givc security for keeping the peace or 

lor good behaviour have been omitted by Act 26 of 1955. 

Amendment. — (I) The insertion of the words “for 
ping he peace has provided an appeal against an order directing security 

93. Upendra Nath Biswas, (1913) 41 C 694. 
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to keep the peace and has the effect of superseding the following rulintTs®^ 
under the old Code which lield that there was no appeal in such cases. ° 

(2) The old Code did not provide for an appeal in cases under S. 107 
or Ss. 108, 109, 110 when the order was passed hy a Presidency Magistrate 
or a District Magistrate. Sub-section (a) provides for an appeal to tlie High 
Court against orders passed by a Presidency Magistrate as there is no Sessions 
Judge in the Presidency Tow-ns and sub-sec. (/>) provides for appeals to the 
Sessions Judge against orders passed by any other Magistrate. 

(3) The last proviso added to the section excepts proceedings laid before 
the Judge under S. 123(2) or (3-A) from the purview of this section. 

4. Effect of 1955 Amendment. — All appeals against the order under 
S. 118 shall lie to the Sessions Judge. 

It is competent to a Court hearing an appeal in a case under S. 107 of 
the Cr. P. Code to direct that the case before him be retried.®^ 

406-A. Appeal from order refusing to accept or reject- 
ing a security. — Any person aggrieved by an order refusing to 
accept or rejecting a surety under Section 122 may appeal 
against such order— 

(a) if made by a Presidency Magistrate, to the High 

Court ; 

(b) if made by the District Magistrate, to the Court of 

Session ; or 

(r) if made by a Magistrate other than the District 
Magistrate, to the District Magistrate. 

SYNOPSIS 

1. Legislaiivc changrs. — Uuar Pradesli. 

2. State Amendments. 3. Report of the Select Committee (1923). 

— Bombay. 

1. Legislative Changes —This section is new and was inserted by 
S. 1 10 of the Criminal Procedure Amendment Act (Act XVIII of 1923). 

2. State Amendments. — 

Bombay. — In sob-scc. (i) (a) the word ‘sub-di\ isionaP shall be deleted, for the words 
‘District Magistrate’, ‘the Court of Session’ shall be substituted (li) in sub-sec. (2), (a) for the 
words ‘District Magistrate’ wherever they occur, the words ‘Sessions Judge’ shall be’ substitu- 
ted, (d) after the words ‘State Government’, the words ‘in consultation with the High Court’ 
shall be inserted, vit/g Bombay .^ct 23 of 1901. The following section has been inserted bv 
Bombay .\ct 39 of 1955 : — 

“406-A. Any person aggrieved by a direction made by a District Magistrate under 
sub-sec. (2) of S. 436 requiring any sub-divisional Magistrate or any other Executive Magis- 
trate subordinate to him to make further inquiry into any proceedings in which an order of 
release or discharge has been made by hini under S. 119. In S. 406-B, the figures and 
words ‘S. 406 or and in Sch. Ill in Pt. IV, items (8) and (11) deleted vide Bombay Gazette 
dated 5-11-59, Pi. IV, p. 523. 

Uttar Pradesh. — After the words ‘against such order’ omit the comma and dash and 
the words following thereafter and add the words 'to the Court of Session’, vide U. P. Act 36 
of 1948. 

94. Chet, 27 A 623 ; Banarsi Das v. Partab rao, 19 NLR 160 : 25 Cr LJ 67 ; 75 IG 

Singh, (1912) 35 A 103, Har But Panda, 979. 

14ALJ 268: 17 Cr LJ 165: 33 IC 95. Bhagwat Singh, (1926) 48 A 501 ; 24 

645, Suletnan Adam, (1909) 11 Bom LR ALJ 566. 

740 : 10 Cr LJ 375 : 3 IG 774 ; Sham- 
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3. Report of the Select Committee (1923).— ‘ VVe note that there 
has been considerable criticism of tliis clause which provides for an appeal 
against an order refusing to accept a surety. But wc think if no appeal is 
provided, most cases arc bound to be taken up in revision and we would 
retain tlic clause. Wc have made a slight amendment consequential on our 
proposals regarding S. 122. We do not agree that all appeals under Ss. 406 
and 406-.'\ should lie to tl\e Sessions Judge ; Saiyad Raza Ali dissents from 
this view This section provides for an appeal from an order refusing to 
accept or rejecting a surety. 

407. [Appeal from sentence of Magistrate of the second or third 
class. Transfer of appeals to first class Magistrate.^ Rep. by the Code of 
Criminal Procedure {Amendment) Act^ 1955 {26 of 1955)^ Section SI. 

State Amendments. — 

Madras.— '-After S. -tO'j-A insert the following section namely, 

“Seciioa ‘107. — Appeal from sentence of Magistrate of the second or third 
class and transfer of appeals to first class Magistrate. — (1) Any person convicted on 
a trial held by any IVIagisirate of the second or third class, or any person sentenced under 
S. 319 or in respect ol whom an order has been made or a sentence has been passed under S. 
380 by a Sub-Divisional Magistrate of the second class may appeal to the District Magistrate. 

(2) 'I he District Magistrate may direct (hat any appeal under this section, or any class 
of such appeals, shall be heard by any Magistrate of the hist class subordinate to him and 
empowered by the State (ioverninent to hear such appeals, and thereupon such appeal or 
class of appeals may be presented to such Magistrate, or if already presented to the District 
Magistraie, may be transferred to such Magistrate. The District Magistrate may withdraw 
from such Magistrate any appeal or class of appeals so presented or transferred — vide Madras 

Act 31 of 195C, S. 3. 

Kerala.— Same as that of Madras, vide. Kerala Act 23 of 1958, S. 2. 

In S. 408 for the words “any other Magistrate” substitute the words “other Magistrate 
of the first class” and for the words “anv Magistrate”, substitute the words “Magistrate 
of the nrst class” vide Kerala Act 23 of 1958, S. 3. 

Madras. — Same as that of Kerala, vide Madras Act 31 of 1956, S. 4. 

408. Appeal from sentence of Assistant Sessions 
Judge or Magistrate of the first class. — Any person convic- 
ted on a trial held by an Assistant Sessions Judge, a District 
Magistrate or any other Magistrate, or any person sentenced 
under Section 349 or in respect of whom an order has been 
made or a sentence has been passed under Section 380 by any 
Magistrate, may appeal to the Court of Session : 

Provided as follows 

(a) * * * * * 

{b) when in any case an Assistant Sessions Judge or a 
Magistrate specially empowered under Section 30 
passes any sentence of imprisonment for a term 
exceeding four years, the appeal of all or any 
of the accused convicted at such trial shall lie to 
the High Court ; 

{c) when any person is convicted by a Magistrate of an 
offence under Section 124-A ot the Indian Penal 
Code, the appeal shall lie to the High Court. 
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SYNOPSIS 


1. Corresponding sections in former 
Codes. 

2. Legislative Changes 1923 and 1955. 

3. State Amendments. 

— Bombay 

— Saurashtra. 

— Uttar Pradesh. 

4. Effect of 1923 Amendment. 

— Effect of 1955 Amendment. 

5. Scope. 

6. “Convicted on a trial”. 

7. ‘*Or any person sentenced under S. 
349. 


8. ‘Or a sentence has been passed under 

S. 380». 

9. Appeal to the Court of Session, 

10. Proviso (b). 

— “In any case”. 

— Magistrate invested with higher 
powers during course of trial. 

— Specially empowered. 

1 1. Sentence exceeding four years. 

12. Concurrent sentences should not be 
added together. 

— Clause (c). 


1. Corresponding sections in former Codes.— This section cor- 
responds to Ss. 409 and 422 of the Code of 1861 and Ss. 79, 269 and 271 of 
the Code of 1872. 

2. Legislative Changes (1923).— Proviso (a) in (he Code of 1898 was 
proviso (6) in the Code of 1882 which was omitted by S. 23 of Act XII of 
1923. In the Code of 1898 in Cl. (^») the following words : ‘Magistrate 
specially,* before the word ‘empowered,’ and the words ‘imprisonment for a 
term exceeding four years, or any sentence of transportation, the appeal 
shall lie to the High Court’ were inserted. Cl. (r) was new in the Code of 
1898. 

The words ‘or in respect of whom an order lias been made or sentence 
has been passed under S. 380’ were added by S. 112 of Act XVTII of 1923. 

The Criminal Law Amendment Act (XII of 1923) by S. 23 has deleted 
Cl. {a) of the proviso which stood thus ; — 

"Any European British subject so convicted may, at his option appeal 
either to the High Court or the Court of Session.” ^ ^ 

Legislative Changes (1955).— The words ‘any Magistrate’ have been 
substituted for the words ‘a Magistrate of the first class’ and the words 
‘imprisonment for a term of four years’ in proviso (^) were also substituted 
for the word ‘Transportation’ by Act 26 of 1955. 

3. State Amendments. — 

Bombay.— S. 408 has been subsiitutcd by the Bombay Act 39 of 1955: S. *108 

Any person convicted on a trial by an Assistant Sessions Judge or a judicial Magistrate or 
any person sentenced under S. 349 or in respect of whom an order has been made ora 
sentence has been passed under S. 380 by a Judicial Magistrate may appeal to the Court of 
Sessions. 

Provided as follows : — 

(1) When in any case an Assistant Sessions Judge or a Magistrate specially empowered 
under S. 30 passes any sentence of imprisonment for a term exceeding four years, the appeal 
of all or any of the accused convicted at such trial shall lie to the High Court. ’ 

(2) When any person is convicted by a Magistrate of an offence under S, I24A of thr 
Indian Penal Co:!c, the appeal shall lie to the High Court”. 

Sanrashtra. — Same as the Bombay amendment with this modification that GIs H) 
and (2) should be read as (a) and (b) and omit the word ‘Judicial’ before the word ‘Maeis- 
irate*, vide Sau. Act 4 of 1952. ® 

Uttar Pradesh.— For paragraph 1 of S. 408, the following is substituted “any person 
convicted on a trial held by any Assistant Sessions Judge, a District Magistrate or anv other 
Magistrate or any person sentenced under S. 349 or in respect of whom an order has been made 
or a sentence has been passed under S. 380 by a Sub-Divisional Magistrate of the Second Class 
or a Magistrate of the First Glass or the District Magistrate may appeal to the Cnnrt nf 
Session” lid# U. P. Act 38 of 1948, S. 5. '-ourioi 
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Magistrate of the Second Glass or a Magistrate 
l K Magistrate” the words ‘-any Magistrate” 

snail be subshtuted ; and ’ ® 

'p^ transporution” shall 

be deleted, vxdc U. P. Act 22 of 1955, S. 2. 

Regardmg the amendment of Cl. (i) Me Statement of Objects and Reasons 
' iyi4) which IS to the lollowing eflect ^ J 

This amendment in Cl. {b) provides that in a trial in which more than 
one person are accused, and m which by reason of the sentences passed an 
pp^l lies in the case ot some persons to the Sessions Court and of others to 
the High Court, the appeal ot all shall lie to the latter tribunal.” 

4, Efifect of the 1923 Amendment. —Before the words 

i{sert'!^H 1 ^ has been passed under S. 380^^ v^ert 

mlrnnh! ^ Bombay High Court held in 

Bhtmappa that where a Second Class Magistrate submitted a case to a First 

ass Magistrate in order that the accused might be dealt with under S. 562 

^^‘^Slstrate acting under S. 380 convicted the accused and 
sentenced hini, an appeal lay to the Court of Session. The reason given 

cifin .1 sentence was passed by a First Class Magistrate under S. 

dau, there was what practically amounted to a trial before him. The 

amendment in 1923 has given effect to this view as has been pointed out in 
Maganlal Jhaverchand.^' ^ 


Fae words, in Cl. (6) ‘‘ 0 / all or an_y of the accused convicted at such triaV^ 

inserted by the arnendment of 1923, have given effect to the following rui- 

in^s undei the old Code^* which held that in cases of joint trial where an 

appea a e sentence is passed upon one and non-appealable sentences on the 

others all the convicted persons have the right of appeal, and the said 

amendment, has in effect superseded the following rulings®® which held a 
contrary view. ® ° 


The decision in Job Solomon^^^ which turned on Gi. (a) now repealed 
need no longer be considered. 


Effect of the 1955 Amendment. — By insertion of the words ‘any 
Alagistrate lor the words ‘a Magistrate of the first class’, now all appeals 
rorn lagistrates lie to the Court ol Session. Under the old Code appeals 
irom the order of second class and third class Magistrates lay before the 
Uisii ict Magistrate under S. 407 and appeal from orders of the first class 
Magistrate only lay before the Court of Session. Now S. 407 has been 
de cted and the insertion of the words ‘any Magistrate* is a consequential 
amendment, transportation’ has been substituted for ‘Imprisonment for 4 
years m proviso {b) as ‘Transportation’ ^ a sentence has been abolished. 

5. Scope.— An appeal lies under Ss. 407 and 408 of the Code from an 
Older passed under S. 562.^ S. 408 distinctly lays down that any person 


96. (1915) 17 Bom LR 895. 

97. (1927) 29 Bom LR 482. 

98. Jaiiukh, 16 PR 1916 Cr : Bathew, 
(1908) 4 LBR 354 ; 9 Cr LJ 356 (FB) ; 
Palani Korian. (1907) 17 ML? 248 ; 
Naurali, (1915) 30 PR 1915 Cr ; Z.< 7 / 
Singh, (1916) 38 A 395 j Idardayal, 
(1915) 37 A 471 : 13 ALJ 719 : 16 Cr 
LJ 606 ; Dnidin, (1925) 24 ALJ 151. 

99. MuliyaNana, (1868) 5 Bom HC Cr Ga 
24 ; Alitioor Aloideen Hajee v. Edekkattu 


ChekkuUi Haji, (1922) 43 MLJ 561 
following re Venkatakrishnayya, il917) 
40 M 591 ; Pha Kujha, (1919) Pat 
Supp CWN 265 : 4 PLJ 435 : 20 Cr 
LJ 545. 

100. (1889) 14 B 160. 

1. Bahadur Stolla v. Ismail, 52 C 463 .* 29 
CWN 151, followed in Madhah 
Raghavendra Kulkami, (1926) 28 Bom 
LR 671. 
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convicted on a trial by a Magistrate of the First Class may appeal to the 

? 4 nR ° R ^ to ‘he general rule laid down in 

b. b. 415 IS explanatory and apparently was entered in the Code to 
remo\^ all possible doubts which might arise in the cases considered there- 
in - The operative portion of S. 408 speaks of persons, the proviso (i) speaks 


tinder S. 408 from an order of compensation and repay- 
ment of fine passed under S. 22 of the Cattle Trespass Act, 187I.i 

A conviction follovved by admonition under S. 3 U. P. First Offender’s 
Piobation Act IV of 1938 is appealable under this section and the appeal is 
not shut out by the provisions of S. 413. Where accused is sentenced to a 

hne under each of two Sections of the Penal Code and the aggregate exceeds 
Ks. 50/- accused’s right of appeal is not affected by S. 413 .^^ 


6. Convicted on a trial. — These words exclude appeals against an 

order ot a District Magistrate under the Security sections (Ss. 107-1 10) for 

which the new Code has inserted Ss. 406 and 406-A 


Section 408 gives a right of appeal from an order of conviction. There- 
fore a person vvho is convicted but released under S. 562 of the Code has a 

right of appeal.^ 


7. Or any person sentenced under S. 349.— When the proceedings 
in a case tried by a Subordinate Magistrate are submitted, under S. 277 of 
Act XXV of 1861, to a District Magistrate to pass sentence upon the accused, 
the accused is entitled to be present at the passing of such sentence before 
the District Magistrate.*^ 


8. Or a sentence has been passed under S. 380.— A sentence passed 
by a Magistrate of the First Class under S. 380 in a case submitted to him 
under S. 562 of the Code is unquestionably a sentence passed by such 
Magistrate.^ The amendment has given effect to this decision, 

9. Appeal to the Court of Session. — This section makes sentences of 
a Magistrate appealable to the Court of Session.® It was held that an 

appeal lay to the Sessions Judge under the provisions of S. 408 against an 

order under S. 3 of Ordinance III of 1914.® Section 408 referring to appeals 
from First Class Magistrates merely states that the appeal lies *‘to the Court 
of Session^’ without any further explanatory words. 

Court of Session refers only to the Court of the Sessions Judge." 


2. Alam, (1911) 33 A 510:8ALJ 524 : 
12 Cr LJ 389 : II IC 253. 

3. Re Venkata Krishnayya, (1916) 40 M 
591— no longer good law in view of 
S. 415.A. 

4. Rodericks Durthol Burning v. Pepa Dada, 
(1921) 46 B 58 : 23 Bom LR 836 : 23 
Cr LJ 624 : 63 IC 160. 

4a, Sheo Narain Tandan, A 1959 A 351 ; 
1959 Cr LJ 677. 

4b. Codala Sanyasi, A 1948 M 251 : 49 
Cr LJ 461 ; Akabbar Ali, 35 CWN 
752 : 33 Cr LJ 90. 

5. A/onoAar (1904) 24 PR 1904; 1 
Cr LJ 1098; Mi Shwe Nyun, 

UBR 7 ; 1 Cr LJ 543 ; Bahadur Molla, 
52 C 463 and Machit 5u, (1909) 11 


Cr LJ 152 : 5 LBR 129 ; Shankar Sukul. 
A 1940 R 223: 41 Cr LJ Zll ■, Madhab, 
A 1926 B 382. 

6. Ragha NaTan}i,{\^l(i)l Bom HG Cr 
Ca 31; see Rohimuddin Howladar, (1908) 
4 LBR 53 : 9 Cr LJ 72. 

7. Bhimappa Vlvappa, {\9\5) \1 Bom LR 
895 : 16 Cr LJ 738 : 31 IC 338. 

8. J^ishi Chandra Cheudhury v. Ratnesh 
Chandra Sen, (1913) 14 Cr LJ 193 : 19 
IC 195(C). 

9. (1916) 152 PLR 1916: 10 
PR 1916 Cr : 34 IC64!. 

10. Valia Ambu Poduval, {\^Q6) ZQ M 136 
distinguished in 23 ML! 670. 

11. A 1957 P 375 (FB). 
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10. Proviso (b).—5^^ under the heading 'Legislative Changes’ supra. 
i he proviso contained the words ‘exceeding four years’. Where an Assistant 
Sessions Judge passed sentences upon an accused each of which is four years 
or under and they are ordered to run concurrently, the appeal from the 
^nviction and sentence lies to the Sessions Court and not to the High 
L>ourt. - Ihe Allahabad High Court has however held a contrary view.^^ 

In any case, — Whenever an Assistant Sessions Judge sentences anv of 
the accused in a case to more than 4 years’ imprisonment the appeal always 
hes to the High Court, whether it be by the person who is sentenced to less 
than 4 years in the same case ; and the Sessions Judge has no jurisdiction to 
entertain an appeal from persons sentenced to less than 4 years. This view 
has been adopted by the amendment in 1923. 

Magistrate invested with higher powers during course of trial. — 

Where a case is taken cognizance of by a Magistrate who has Second Class 
povvers, but who is since invested with First Class powers and a great part 
o the trial takes place before him after such investment, an appeal from him 

lies to the Sessions Judge.^^ 

Specially empowered. — i. under S. 30. Appeal from a sentence 

e.xceechng four years passed by a Magistrate specially empowered lies to the 
High Court . ^ 

^ 11. Sentence of imprisonment exceeding four years. — The phrase 

sentence of imprisonment for a term exceeding four years” in Cl. (b) 

o S, 408 has reference to the substantive sentence of imprisonment apart 

rom any sentence of fine or imprisonment in default of the payment of the 
fine.^’ 


appeal of all or any of the accused convicted at such trial. — 

See Commentary supra under the heading ‘Legislative Changes.’ 

12. Concurrent sentences should not be added together. — Where 
an assistant Sessions Judge convicted an accused of the offences under Ss. 304 
and 147 L P. C. and passed a sentence of imprisonment for four years on 
each convict and directed that the two sentences were to run concurrently, 
held that an appeal lay to the Sessions Judge as there could be no aggrega- 
tion of sentences which run concurrently.^® A contrary view was held in 
A where the judgment gives no reasons. Under S. 35 (3) the 
aggregate sentences are to be deemed as one sentence for the purpose of 

appeal.20 


Clause (c). — An appeal lies under Ss, 35 (3) and 408, Cl. (c) directly to 

the Fligh Court from a conviction and separate sentences under Ss. 124-A 

and 135-A of the Penal Code passed in the same trial. 

Where an appeal against conviction under S. 124-A, L P. C. w^ 
wrongly admitted by the Sessions Judge and the sentence was reduced, the 


12. Lakhmi Ram Gagoi, (1916) 23 CLJ 595, 
following Tulsidas, (1908) 11 Bom LR 
544 and Sher Muhammad, 25 PR 1901 

13. Hardoyal, (1915) 37 A 471. 

14. Palani Korvan, (1907) 17 MLJ 248: 
5 Cr LJ 496. Sec Alibux, Rat, 655 — 
decision under Act X of 1882 ; Debi 
Din, A 1926 A 160 : 27 Cr LJ 175 ; 

'"Har Dayal,Zl \^1\. 

15. Maganlal Jhaver Chand, 2^ Bom 


16. 

17 . 

18. 

19. 

20 . 
21 . 


LR 482. 

In rt Abdulla. {\92^) 2 K'iSG. 

Khuda Baksh, {\9\Q) 19 PR 1918 Cr . 
19 CrLJ 742:46 10 518. 

ru/n>am, (1913) 35 A 154: 11 ALJ 
111 : 14 Cr LJ 119. ,, 

17 GVVN 72 : 13 Cr LJ 877: 17 IC 

fhfdline^ppa. ( 1 926) 29 Bom LR 671 . 
Joy Chandra Sarktr. (1910) 38 C 2I». 
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accused again appealed to the High Court after the period of limitation. 
Time was extended under S. 5 Limitation Act.^^ 


All that this sub-section means is that where there is an appeal, the 

ppeal shall High Court. It does not mean that you can prefer 

High Court in sedition cases and cases tried under S, 153-A 
1. r. C. against the order of a Magistrate when there is no appeal. 


409. Appeals to Courts of Session how heard.— (1) 

Subject to the provisions of this section, an appeal to the 

Court of Session or Sessions Judge shall be heard by the Sessions 

Judge or by an Additional Sessions Judge or an Assistant 
Sessions Judge : 


Provided that no such appeal shall be heard by an Assistant 
Sessions Judge unless the appeal is of a person convicted on a 
trial held by any Magistrate of second or third class. 


T An Additional Sessions Judge or an Assistant Sessions 
Judge shall hear only such appeals as the State Government 
niay, by general or special order, direct or as the Sessions Judge 
of the division may make over to him. 



SYNOPSIS 


Legislative Changes — 1923 and 1955. 
State Amendments. 

— Uttar Pradesh. 

— Kerala. 

This section was new in the Code 


— Madras. 

— Effect of 1923 amendment. 

3. Scope. 

4. Sub-section (2). 
of 1882. 


in Italics was 

^ v\/^TTT Code of Criminal Procedure (Amendment) Act, 1923 

(Act ^Vlll oi 


Legislative Changes (1955).— The former proviso has been made 

sub-sec. (2) with the modification that after the words ‘Additional Sessions 

Judge , the words ‘or an Assistant Sessions Judge’ have been inserted and a 
proviso has been added by Act 26 of 1955. 

2. State Amendments. 


Uttar Pradesh. — For S. 409 substitute the following : 

''409. Appeals to Court of Session how heard.-(i) Subject to the provision, of 

this section an appeal to the Court of Session or Sessions Judge shall be heard by the 
Sessions Judge or by an Additional Sessions Judge or an Assistant Sessions Judge : ^ 

Provided that no such appeal shall be heard by an Assistant Sessions Tudee unless thr» 
appeal is of a person convicted on a trial held by any Magistrate of second or third class. 

(2) An Addition^ Sessionsjudge or an Assistant Sessions Judge shall hear only such 

appeals as the Stale Government may by general or special order, direct or as the Sessions 
Judge of the division may make over to him. Vide U. P. Act 22 of 1955, S 3 ssions 

Kerala. — For S, 409 substitute the following : — 

“409. Appeals to Court of Session how heard An ann^l .k. r- . 

j"d’g°e"°‘ Judge or by an Addi.io^l 



22. Krishna Chandra, A 1937 A 466 : 38 Cr LJ 972. 
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Sessions Judge shall hear only such aoDeals as the State 
Madras.— Same as the Kerala Amendment, mdc Madras Act 31 of 1956, S. 4. 

heen^em^n*!! Amendment.— An Assistant Sessions Judge has 

Tliird PlaT^r^'^ ■ ? appeal from a conviction by a Second'^Class or 

inserted" ^ ■'ate. As S. 407 has been deleted, this provision has been 


TmHct? ^ Sessions Judge will hear appeals. An Additional Sessions 

rh^c, '^‘'■^'^ted by a general or special order of 

r^r r Government to hear appeals or if the appeal is transferred to him 
for disposal by the Sessions Judge of the division. 


*" Chandra v. Ramish 

. . ^ svii^i held that an .Additional Sessions Judge could hear appeals 

o the Sessions Court has been modified to this e.xteni that he may hear 
such appeals if he is directed by the Sessions Judge to hear them. 


Q.c *93 (2) and S. 409, is that an Additional 

nr, shall hear all the appeals which lie to the Sessions Judge 

transfer any appeal he likes to the Court 
ol the Additional Sessions Judge 23 ^ 


In view of the insertion of the new proviso, the Sessions Judge can transfer 

any appeal from the order of the Second or third class Magistrate to an 
Assistant Sessions Judge. 2 * 

4. Sub-section (2) When an appeal was transferred by the High 
Uourtlrom one Sessions Judge to the Court of another Sessions Judge he has 
jurisdiction to transfer the case to the Additional Judge.25 See Madras Cr. P. 
Code Amendment Act 31 or 1956. 


410. Appeal from sentence of Court of Session. — 

convicted on a trial held by a Sessions Judge, or an 
Additional Sessions Judge, may appeal to the High Court. 


1 . Corresponding sections 
Codes. 

2. Scope. 


SYNOPSIS 

in former 3. Trial. 

— Appeal if available against cases 
under (Special Courts) ordinance. 


1. Corresponding sections in former Codes.— This section corres- 
^ J O paragraph 3 of S. 270, and S. 271 of the Code of 1872 

and S. 22 (1) of Act XI ol 1874 and is the same as that of the Code ol 1882. 


appeal to the High Court lies against an order of the 
Sessions Court imposing a fine on a witness under S. 288 I. P. C.^® 


Appeal to the High Court lies under this section. Cl. 27 of the Letters 

Patent need not be invoked for the exercise of the Criminal Appellate juris- 
diction.2? Appeal also lies to the High Court under S. 408 provisos (b) and 
(r), Ss. 41 1 and 41 1-A. 


22a. 14 Cr LJ 195 : 19 IC 195 (C). 

23. Chandra Kumar v. Ramesh Chandra^ A 
1942 Oudh 50 : 43 Cr LJ 50. 

24. Nishan, A 1955 EP 65, 

25. Kedarnath, A 1934 P 114: 35 Cr LJ 


1167. 

26. Chai'Pu, 4 MHCR 146. 

27. Sunil Chandra Roj, A 1954 C 303 : Shu 
Bahadur Singh v. SlaU of V • /*• 
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Where an Appellate Court has under S. 428 of the Code of Criminal 
Procedure taken additional evidence, the accused, whose appeal has been 
dismissed by such Court, has no right of appeal to the High Court. 

There is no jurisdiction in the High Court to hear appeals in respect of 
sentences passed on conviction of offences committed within the districts 
known as the Chittagong Hill Tracts.'^^ 

3. Trial. — Has reference to offences under special or local law e. g.^ 
under the Excise Act.^® The words “same trial” in S. 269, sub-sec. (3) of 
the Criminal Procedure Code can not be read as taking away the right of 
appeal given by S. 410. The section uses the words in a distributive sense.®^ 


Appeal if available against cases under (Special Courts) Ordi- 
nance. — A Special Judge under the Vindya Pradesh Criminal Law Amend- 
ment (Special Courts) Ordinance is to be deemed a Court of Session for the 
purposes of appeal under this section by virtue of S. 5 (2) of that ordinance. 

411. Appeal from sentence of Presidency Magis- 
trate. — Any person convicted on a trial held by a Presidency 
Magistrate may appeal to the High Court, if the Magistrate has 
sentenced him to imprisonment for a term exceeding six months 
or to fine exceeding two hundred rupees. 


SYNOPSIS 

1 . Corresponding sections in former 3. Scope. 

Codes. 4. To imprisonment for a term exceeding 

2. Stale Amendment. six months or to a fine exceeding two 

— Bombay. bunded rupees. 

1. Corresponding sections in former Codes. — Ihis section corres- 
ponds to S. 167 of Act IV of 1877 and is the same as that of the Code of 
1882. 

2. State Amendment. 

Bombay. — In S. 411 the words ‘Tor a term exceeding six months” were deleted by 
Bombay Act 54 of 1959. 

3. Scope. — No appeal lies from a sentence of six months’ rigorous 
imprisonment and a fine of Rs. 200/- or a further period of three months’ 
simple imprisonment passed by a Presidency Magistrate.®* The intention of 
the Legislature is that a person who is to suffer for more than a certain 
period, six months by a Presidency Magistrate, shall have the privilege of an 
appeal.®® 

Constitutionality. — Section 41 1 is not ultra vires the Constitution. It is 
not a violation of the principle of equality before the law embodied in Art. 
14 of the Constitution.®®^ 


No appeal lies as provided by this section from a sentence of six months’ 
rigorous imprisonment passed by a Presidency Magistrate,®^ nor from an 
order passed by him under S. 562.®® 


28. fioAflL (1900) 27 G 372 : 4 CWN 497. 

29. Sonai Mu^h, (1900) 27 G 654. 

30. Uptndra Nath Biswas, (1913) 41 G 694 : 
19CLJ53. 

31. Karuppa Gounden, 18 Gr LT 346 : 38 IG 
730 (M). 

31a. A 1953 SC 394 : 1953 Cr LI 1480. 

32. (188M) 16 C 799; Hari Sabha, 


(1895) 20 B 145. 

33. Suknandari Singh, 1 7 GLJ 392 : 1 3 Cr LJ 
787 : 17 1C 31. 

33a. In re Rajoo, A 1963 M 82. 

34. Kali Kumar Milter, A 1937 C 413 : 38 
Cr LJ 376. 

35. Binks, 36 OWN 459 : 33 Cr LJ 639. 
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4. To imprisonment for a term exceeding six months or to a 

fane exceeding two hundred rupees.— These words in S. 167 of the 

Presidency Magistrates Act are confined in their meaning to substantive 

sentences and cannot be extended to include an award of imprisonment in 

deiault ol payment of fine, the operation of which is contingent only on the 
fine being paid.^^ 

c sentence was one month's rigorous imprisonment under 

I ’ o’ o- ^ of Rs. 50/-, in default two weeks’ rigorous imprison- 
ment under S. 3 d 4 I. P. C. with the direction that the sentences would run 
concurrently, no appeal lies.^' 

411A. Appeal from sentence of High Court. — (1) Any 

person convicted on a trial held by a High Court in the exercise 
01 Its original criminal jurisdiction may, notwithstanding anything 
contained in Section 418 or Section 423, sub-section (2), or in 
the Letters Patent or law by which the High Court is constituted 
or continued, appeal to the High Court— 

(a) against the conviction on any ground of appeal which 

involves a matter of law only ; 

(b) with the leave of the Appellate Court, or upon the 

certificate of the Judge who tried the case that it 
is a fit case for appeal, against the conviction on 
any ground of appeal which involves a matter of 
fact only, or a matter of mixed law and fact, or 
any other ground which appears to the Appellate 
Court to be a sufficient ground of appeal ; and 

(c) with the leave of the Appellate Court, against the 

sentence passed unless the sentence is one fixed by 

law, 

(2) Notwithstanding anything contained in Section 417, the 
State Government may direct the Public Prosecutor to present 
an appeal to the High Court from any order of acquittal passed 
by the High Court in the exercise of its original criminal juris- 
diction, and such appeal may, notwithstanding anything 
contained in Section 418, or Section 423, sub-section (2), 
or in the Letters Patent or law by which the High Court is 
constituted or continued, but subject to the restrictions imposed 
by Clause {b) and Clause (r) of sub-section (1) of this section 
on an appeal against a conviction, lie on a matter of fact as well 
as a matter of law. 

(3) Notwithstanding anything elsewhere contained in any 
Act or Regulation, an appeal under this section shall be heard 
by a Division Court of the High Court composed of not less 

than two Judges, being Judges other than the Judge or Judges 


36. Jotharam Davay, {IQ78) 2 M 30 (31, 


37. Md. Soji, 58 CWN 189. 
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by whom the original trial was held ; and if the constitution of 
such a Division Court is impracticable, the High Court shall 
report the circumstances to the State Government which shall 
take action with a view to the transfer of the appeal under Sec- 
tion 527 to another High Court. 

(4) Subject to such rules as may from time to time be made 
by the Supreme Court in this behalf, and to such conditions as 
the High Court may establish or require, an appeal shall lie to 
the Supreme Court from any order made on appeal under sub- 
section (1) by a Division Court of the High Court in respect of 
which order the High Court certifies that the case is a fit one for 
such appeal. 



SYNOPSIS 


1. 

Legislative Changes. 

6. 

Sub-section (2) — Appeal against ac- 

2. 

State Amendments. 


quittal. 


— Madras. 

7. 

Enhancement of Sentence. 


— Bombay. 

8. 

Sub-section (4) — Supreme Courts ap- 

3. 

Scope. 


peals. 

4. 

Sub-section (1) Powers of Appellate 

9. 

Limitation for filing appeal before 


Court. 


the High Court. 

5. 

Certificate and leave to appeal. 




1. Legislative Changes. — The section was inserted by the Amending 
Act 26 of 1943, S. 2. 


2. State Amendments. 

Madras. — In sub-sec. (1), the words ‘in ihe exercise of its original criminal jurisdic- 
tion’ have been omitted by Madras Act 34 of 1955. In sub-sec. (2) for the words ‘in the 
exercise of’ ‘in a trial held by it’ were substituted by Madras Act 34 of 1955. 

Bombay. — In S. 411 the words ‘for a term c.'ccecding six months’ shall be deleted. 
Vide, Bombay Act 54 of 1959. 

Right of appeal is governed by S. 41 1 as it stood before the amendment of S. 411 by 
Bombay Act 54 of 1959. S. 41 1 has no retrospective operation.’^* 


3. Scope. — Formerly appeal lay only upon a restricted view under 
Cls. 25 and 26 of the Letters Patent provided a certificate was granted by the 
Advocate General on a point of law. This section provides an appeal from 
the Judge sitting on the original Side Sessions to the Division Bench.^® 


An appeal under S. 41 1-A on a matter of fact can only be brought on a 
certificate of the trial Judge or with the leave of the Court of Appeal. 
Leave once having been granted, however, the matter is at large and the 

Court of appeal must dispose of it upon the merits. If keeping in view the 

principles on which the Court of appeal always act injury cases, the Court 
hearing the appeal under S. 41 1-A come to the conclusion that the verdict 
of the jury was wrong, it is bound to reverse the verdict. It has no right to 
uphold the verdict merely on the ground that it is not perverse or unreason- 
able.^® Section 4li-A does not give the High Court power to interfere in 
an appeal against an order of conviction for contempt which has been dealt 
with by a Judge of the High Court setting in Summary proceedings nor has 


38. Afrf. Wm, 62 Bom LR 216 : A 1960 B 
472 . 

39. ^uml/Tumar A 1954 C 503. 

40. Thiagaraja, 74 lA 132 : 51 GWN 732 
PC : 48 Cr LJ 7b5 approving Ganpal 


Jiwaji, ILR (1945) B 724 (FB) and 
not approving of Inchya Fernandez, A 
1945 B 277 :46 Cr LJ 635 (FB) rever- 
sing 7*. Bhagualhar, A 1946 M 271 : 
47 Cr LJ 785. 
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the High Court an Inherent jurisdiction to entertain an appeal in such a 
case.'^^ ^ 

4 Sub-section (1)— Powers of Appellate Court.— The powers which 
are to be exercised by the High Court are not to be found in S. 41 1-A but 
reierence has to be made to the provisions of S. 423 . Where leave is 
panted under Cl. {h) to urge grounds of the facts the Higli Court in appeal 

have to consider not merely whether the verdict of the jury was reasonable 
and proper but alsjo whether it was right. '3 Where accused is not charged 

un er S. 149 I. P. C. the appellate Court should require strong reasons for 
using it even if it be possible to convict the accused."** 

5. Certificate and leave to appeal. — When the verdict of the jury is 
unanimous, if the Judge thinks it is wrong the Judge may give a certificate 
to enable an appeal on facts. If six of the jury are of one opinion and the 
Judge thinks that the verdict of the majority is not acceptable he is bound to 
discharge tlie jury under S. 305.-*5 

6. Sub-section (2)-— Appeal against acquittal. — The considerations 
applicable are (1) the view of the jury as to the credibility of witnesses, (2) 
the presumption of innocence in favour of the accused, (3) the right of the 
accused to the benefit of doubt, (4) the slowness of an appellate Court in 
disturbing a finding of fact arrived at by the trial Judge. 

■ ■ . I . — There is no provision in S. 41 1-A 

giving light to the Provincial Government to appeal for the enhancement of 
sentence.^’ 

8. Sub-section (4) —Supreme Court Appeals, — Although the 
Supreme Court will not interfere with the findings of the High Court because 
Its conclusion on the evidence differ from the High Court, yet where the 
evidence is such that no Tribunal could legitimately infer from it that the 
accused is guilty it would set aside the conviction.*® 

9. Limitation. — For filing appeal before the High Court is seven days 
Iroin the date of sentence {vidi Art. 150, Limitation Act), for appeals against 
acquittal under S. 41i-A (2) — three months (Art. 157, Limitation Act). 

412. No appeal in certain cases when accused pleads 
guilty.— Notwithstanding anything hereinbefore contained, 
where an accused person has pleaded guilty and has been con- 
victed by a High Court, a Court of Session or any Presidency 
Magistrate or Magistrate of the first class on such plea, there 
shall be no appeal except as to the extent or legality of the 
sentence. 

SYNOPSIS 

1. Corresponding sections in former 2. Legislative Changes. 

Codes. —1898 and 1943. 


47 Cr LJ 884 (SB). 

46. jfhiagaraje Bhagaralhan, 74 I.A 1 32 : 48 
Cr LJ 765 : 51 CWN 732 ; Krishnan, 
A 1 948 M 88 : 49 Cr LJ 1 7. 

47. H.I. Osmond, ILR (1949) 2 C 231 : 
50 Cr LJ 545. 

48. Bhagican Das v. StaU of Rajasthan, 19o7 
Sej 55 ; A 1957 SC 589 : 19 d 7 
Cr LJ 889. 


41. Newraz Goiv Pardy, A 1947 B 184 : 48 
Cr LJ 628. 

42. Parbati Devi, A 1952 C 836 : 1952 Cr 
LJ 1672. 

43. Sudliindra Nath Dutt, A 1951 C 422. 

44. Pandurang V. State of Hyderabad, (1955) 
SCR 1083: A 1955 SC 215: 1955 
Cr LJ 572. 

45. Hashmatullah Prhatulla, A 1946 B 465 ; 


S. 413] 


NO APPEAL IN PETTY CASES 


1245 


3. No appeal in certain cases when accus- 
ed pleads guilty. 

— Plea of guilty. 

4. ‘Or Magistrate of the first class.’ 


5. ‘Except as to the extent or legality 
of the sentence.’ 

6. Revision. 


sections informerCodcs.-Thissectioncorres- 

ponds to S. 273, last paragraph, of the Code of 1872, S. 167 of Act IV of 

fi . Changes (1898).-The words “or Magistrate of the 

The word ‘any’ before the 

word Presidency Magistrate was a consequential amendment. 


hv Court’ were added 

by the Criminal Procedure Amendment Act, 26 of 1943, S. 3. 

3. No appeal in certain cases when accused pleads guilty. The 

intention of the Legislature would appear to be to treat the plea of guilty 

as a waiver of the right to appeal except as to the justice and legality of the 

sentence itselfA'* But the accused can satisfy the court that therlwas in fact 
no plea of guilty. 


Whij't'lt ordinarily be applied in cases in 

which the High Court is asked to exercise its revisional powers.®^ An accused 

person, who pleads guilty before a Magistrate and is convicted, can contend 

f applic'ation for revision, that ’his conWedon 

is illegal. Appeal on merits is maintainable in case of conviction upon 
a plea of guilty, when the trial was before a Magistrate of the second class.®^ 

Plea of guilty. — Based on mistake will not shut out the appeal.®* 

o ^ r f first class’.— These words inserted in tire 

Lode of 1898 have superseded Kalu Dosan,^^ which held that the section 
provided for convictions by Courts of Session or Presidency Magistrates only. 

-7 or legality of the sentence.’— See 

JaJ/ar s case, discussed ante. 1 he view in Kalu Dosan,^^ however viz that 
the section provides for an exception not only as to the extent but also as 
to the legality of the sentence, has not been alTected by the amendment of the 

Where a charge has been framed, under S. 22 i (7) of the Code of 
Lnrninal Proceduie 1898, against an accused person to the effect that he is a 
previous convict, and he has pleaded guilty to such charge. S 412 of the 
above Code leaves the appellate Court without powers to reopen the ques- 
tion whether the accused is a previous convict.®® * 

c A .o’ povvers of the High Court are not circumscribed by 

A u’ i ‘‘PP'=^‘ 'I'® "merits had been entertainable 

and had been dismissed. 


413. No appeal in petty cases.-Notwithstandinff any- 
^mg hereinafter contained, there shall be no appeal by a 


49. jfafar M. Talab, (1880) 5 B 85. 

50. Prafulla Kumar, A 1944 C 120 : 45 
Cr LJ 517. 

51. Akub Ali Mazumdar, (1919) 31 CLJ 
122 : 21 Cr LJ 547 : 56 IC851. 

52. Chunilal Hargovan^ (1926) 28 Bom LR 
1022; LiantJilira, A 1952 Ass 157: 
1952 Cr LJ 1272. 




55. 

56. 


In re Arunachala Coundan, A 1948 M 

» Alohomed, A 1943 

P 380 : 45 Cr LJ 166. 

^< 2 ^ Narain, A 1931 A 265 : 32 Cr LJ 
576 see Mranjan, A 1954 G 82. 

( 1896) 22 B 759. 

Kissan Tessu, (1906) 4 NLR 163 

(164) : 9 Cr LJ 56. 
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convicted person in cases in which a High Court passes a sen- 
tence of imprisonment not exceeding six months only or of fine 
not exceeding two hundred rupees only or in which a Court 
of Session passes a sentence of imprisonment not exceeding one 
month only, or in which a Court of Session or District Magistrate 
or other Magistrate of the first class passes a sentence of fine 
not exceeding fifty lupees only. 

Explanation —Th.tv^ is no appeal from a sentence of imprison- 
ment passed by such Court or Magistrate in default of payment 

of fine when no substantive sentence of imprisonment has also 

been passed. 


SYNOPSIS 


1. Corresponding sections in former 
Codes. 

2. Legislative Changes. 

3. State Amendments. 

— Bombay. 

— Saurashtra. 


4. Effect of 1923 Amendment. 

5. Object of 1943 Amendment. 

6. Scope. 

7. Appeal when lies. 

8. Concurrent sentences. 

9. Order under the Court-Fees .‘^ct. 


1. Corresponding sections in former Codes. — This section corres- 
ponds to S. 41 1 of the Code of 1861, S. 273 of the Code of 1872 and the 

Code before its amendment by Act XII of 1923 was similarly worded as 
that of 1882. 

2. Legislative Changes. — The words ‘or the District Magistrate or other 
Magistrate of the first class’ after the words ‘Court of Session’ in the first 

of the section were omitted by S. 24 of the Criminal Law Amendment Act, 192d 
(XII of 1923) and the words which a Court of Sssston or District Atagistrate or 
other Alagistrate of the first class passes a sent^nce^ were inserted, and the words or 
of whipping only’ after the words ‘fifty rupees only’ were omitted by the sai 
Act. 

Legislative Changes (1943).— The words ‘a High Court 
sentence of imprisonment not exceeding six months only or of fiae no^ 
exceeding two hundred rupees only’ before the words ‘a Court of Session 

were added by Act 26 of 1943. 


3. State Amendments. 


Bombay. — After the words ‘High Court’, the words ‘in the Court 

greater Bombay’, the words ‘any other Court of Session’, for the words Lour ^..kerc 

the wordb ‘other than that for greater Bombay’ after the words ihc 

they occur for the second time, were substituted by Bombay Act 32 ol » 23 of 

words ‘District Magistrate or other’, the letter “a” was substituted by Bom ay 
1951. 


Saurashtra. — For the words ‘Uistricl Magistrate 
tuted by Saurashtra Act 4 of 1952. 


or other’, the letter ‘a’ was substi- 


4. Effect of the 1923 Amendment.— Under the 
right of appeal is provided against convictions \ for 

Magistrates of the first class where they award sentence of imprison 
one month or less or pass a sentence of fine of rupees fifty or upwar 

Sentence of whipping is deleted because the Whipping Act was rep 


by Act XVII of 1914. 
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The amendment restores the view in Ballavai'^'^ which held that no 
appeal lay from a sentence of fine of Rs. 50/- passed by a first class Magistrate. 

The following decision^® under the old Code which held that in case of 
joint trial those who had been awarded non-appealable sentence can prefer 
an appeal because another co-accused had been awarded an appealable 
sentence seems to have been restored in view of S. 41 5A. 

5. Object of 1943 Amendment. — ‘ ‘The alteration here made is to 
make applicable to appeals from a High Court exercising original criminal 
jurisdiction the same restriction as is imposed by S. 411 of the Code on 
Appeals from a Presidency Magistrate” — Statement of Objects and Reasons, 
vide G. I. 1943, Pt. V p. 2i9. 

6. Scope. — The right of appeal against a conviction by a Magistrate 
of the first class is given by S. 408 but that right is restricted by the provi- 
sions of S. 413,®® and must be very strictly construed in favour of the 
accused.®® The language of S. 413 is so clear, expressed as it is in general 
terms, that it would be wholly wrong to try and limit it by reference to the 
wording of S. 405.®^ The section does not apply to conviction by a Magis- 
trate of the second class. 

An order awarding compensation and payment of fines etc., under S. 22 
of the Cattle Trespass Act, 1871, is appealable under S. 408 of the 
Cr. P. Code. The compensation so awarded is not a fine, and consequently 
the restrictive provisions of S. 413 of the Cr. P. Code do not apply.®® 

7. Appeal when lies. — The test to be seen, in considering whether a 
case is hit by S. 413, is whether the sentence in question was one not exceed- 
ing the limit prescribed and whether it was a sentence passed by a court 
of the class mentioned therein. If these conditions are satisfied, S. 413 
would apply whether the sentence was passed under S. 349 or S. 380 or 
otherwise.®^ Where the total fine does not exceed Rs. 50/- no appeal lies.®® 
Where there is one sentence of imprisonment of one month only or one 
sentence of fine only, no appeal lies but where there are more than one such 
sentence, appeal lies.®® Where two sentences of fine are passed, it is the aggre- 
gate which is to be looked into for the purposes of appeal.®^ There is no 
provision in the Code which gives a right of appeal when the order against one 
accused is of admonition and the other accused gets non-appealable sentence of 
fine.®® Where the accused who were boys, were convicted under S. 457, 1. P. C., 
but were convicted and released under S. 562 appeal lay to the Sessions 
Judge against the Order, by force of S. 415A.®® Where a trial commenced 
before a second class Magistrate but before passing the sentence he was 


57. 9 MLT 322 : 12 Cr LJ 63 ; 9 IG 340. 

58. B. A. Thaw, (1908) 4 LBR 354: 9 
Cr LJ 356 (FB). 

59. Shidlingappa, 28 Bom LR 668. 

60. Akabbar Ati, 35 CWN 752 : 33 Cr LJ 
98 ; Chotte, A 1947 A 366 (Summary 
'Frial under D. I. rules) S. .M. Chopra 
V. S. A. Hameed, A 1945 Oudh 59. 

61. Kishori Singh, 41 CWN 838 : 38 Cr LJ 
990. 

62. In re Arunachala Goundan, A 1948 M 
492. Following Krishna Chandra, A 
1943 C 313. 

63. Da'rlhol Darning Rodricks v. Papa Dada. 
(1921) 46 B 58 : 23 Bom LR 836 : 22 


CrLJ 624; 63 IG 160 : AIR (1922) 
B 191. 

64. Kishori Singh, 41 CWN 833 : A 1937 
G 394 

65. Khagendra,A 1931 C 434 : 32 CrLJ 
706 ; Naiiab Ali, 59 C 113. 

66. Banwari, A 1949 A 210: 50 Cr LJ 
325 ; Codala Sanyasi, A 1940 M 251 : 
49 Cr LJ 461 ; see cases referred to. 

67. Ali Nazi v. Jonab Bibi, 36 CWN 407 : 
33 Cr LJ 704 (2). 

68. Haricharan, A 1951 A 442. 

69. Mayandi Nadar v. Pala Kudoban, A 
1935 M 157 : 36 Cr LJ 559. 
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invested with first class powers and the sentence passed by the first class 
Magistrate is a fine below Rs. 50/- no appeal would lie.’^ 

8. Concurrent sentences. — Shall not be added together for the pur- 
poses of an appeal, see Commentary on S. 35 ante, 

9. Order under the Court Fees Act. — An order passed by a 
Aiagistrate under S. 31 of the Court-fees Act, directing an accused person 
to pay to the complainant the court-fee paid on the petition of complaint 
IS no part of the sentence so as to make it a sentence of fine within the terms 
of this section, and an order, therefore, sentencing an accused person to 14 
days rigorous imprisonment and directing him to pay the costs is not appeal- 
able.’i Fees ordered to be repaid under S. 31 of Act VII of 1870 are not 
fines and tlierefore no order awarding imprisonment in default of payment 
of such fees can be made.'^ An order under S. 31 of the Court Fees Act 
directing the accused, on appeal against conviction, to pay the costs of the 
complainant is not an enhancement of the sentence.'^ 


414. No appeal from certain summary convictions.— 

Notwithstanding anything hereinbefore contained, there shall 

be no appeal by a convicted person in any case tried summarily 

in which a Magistrate empowered to act under Section 260 

passes a sentence of fine not exceeding two hundred rupees 
only. 


SYNOPSIS 

1. Corresponding sections in former 3. Effect of the Amendment. 

Codes. Scope. 

2. Legislative changes. 5. “Empowered to Act.” 

1. Corresponding sections informer Codes. — This section corres- 
ponds to S. 274, paragraph 1 of the Code of 1872 and is the same as that 
of the Code of 1882. 


2. Legislative Changes. — After the word “sentence” the words “of 
imprisonment not exceeding three months only” and after the words “two 
hundred rupees only,” the words “or of whipping only'* which were in the 
Code of 1898 had been omitted by S. 25 of the Criminal Law .Amendment 
Act (XII of 1923). 

3. Effect of the Amendment, — Under the present law an appeal 
lies against a sentence ot 3 months or less, in a summary conviction whereas 
under the old law European British subjects could prefer an appeal from 
such sentence. An appeal lies under S. 407 of the Code of Criminal Pro- 
cedure from a conviction by a Bench of Magistrates invested with second 
or third class powers.'^ There is a right of appeal to the Sessions Judge, 
under S. 408 of the Cr. P. Code, from an order of a Magistrate, passed in 
a summary trial, under S. 562 of the Cr. P. Code, and where no sentence is 
passed, S. 414 of the Code does not apply.*® 

4. Scope — The test under S. 414 is not the punishment in respect of 
an offence but the sentence actually passed. Held^ the revision petition 


70. Bejoy Kumar v. Sitanalh Kundu, 44 
GWN 677 : 42 Cr LJ 87. 

71. Madan Afandal v. Haran Ghose, 

20 C 687. 

72. Para Muniyariy (1894) 1 Weir 724. 


73. 

74. 

75. 


uppana Pillai, (1905) 29 , . 


460. 

Hiralal, (1924) 22 ALJ 751. 
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was not maintainable as no appeal lies from an order under S. 562.’® Where 
in a summary trial under R. 81 (4) of the D. I. Rules an order imposing a fine 
of Rs. 100/- and an order of forfeiture of property worth more than 
Rs. 1,000/- is passed, the order of forfeiture not being a part of the sentence 
of fine, the case is outside the ambit of S. 414.” 

I * I I f ■ — Section 414 applies not only to cases in 

which the Magistrate has got powers under S. 261 but also to cases where 
he is otherwise empowered to act under this section.’® 

415. Proviso to Sections 413 and 414. — An appeal may 
be brought against any sentence referred to in Section 413 or 
Section 414 by which any punishment therein mentioned is 
combined with any other punishment, but no sentence which 
would not otherwise be liable to appeal shall be appealable 
merely on the ground that the person convicted is ordered to find 
security to keep the peace. 

Explanation.— K sentence of imprisonment in default of pay- 
ment of fine is not a sentence by which two or more punish- 
ments are combined within the meaning of this section. 

SYNOPSIS 

1. Corresponding sections in former 3. Effect of 1945 Amendment. 

Codes. 4. Scope. 

2. Legislative changes. 

1. Gorrosponding sections in former Codes. — This section corres- 
ponds to S. 274, paragraph 2 of the Code of 1872 and is the same as that of 
the Code of 1882. 

2. Legislative changes. — The words ‘by which any punishment there- 
in mentioned is combined with any other punishment’ were substituted 
for the words ‘by which any two or more punishments therein mentioned 
are combined,’ by Act 6 of 1945. 

3. Effect of 1945 Amendment. — Prior to this amendment it was 
held in” that the punishments referred to in S. 415 include only punish- 
ments of different kinds and not punishments of the same kind. In view 
of the history of Ss, 413 and 414 as they originally stood before the amend- 
ment made in them in 1923 the phrase ‘any two or more of the punishments 
therein mentioned’ in S. 415 referred to two or more of the punishments of 
different kinds. S. 415 has no application in a case in which two non- 
appealable sentences of fine have been passed and the aggregate of fine 
does not exceed Rs. 50/-.®® S. 415 as amended in 1923 refers to a combination 
of the punishments of imprisonment and fine i.e., of different kinds of 
punishment.®^ The Oudh and Madras Courts held that combination of 
one kind of punishments would come within the ambit of S. 415.®^ To 
settle the above conflict of opinion the section was amended in 1945. 

This section is a proviso to the preceding Ss. 413 and 414 S. 408 
distinctly lays down that any person convicted on a trial by a Magistrate 

76. flimantharaja Gupta. A 1957 Mys 75 : 

1957 Cr LJ 1150. 

77. Chhole, A mi A zee. 

IQ. R. Desigan, A 1 949 M 647 : 50 Cr LJ 

931. 

79. 21 P 753 : A 1943 P 122. 


80. Corakh Prasad, A 1942 A 336. 

81. Kalicharati v. Adhar Morxdal, 43 CWN 
360 : 40 Cr LJ 652. 

82. Makrand Singh, A 1937 Oudh 524 : 38 
Cr LJ 1062 ; Kutlur Doss, 1936 MWN 
213. 
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of the first class may appeal to the Court of Session. S. 413 is an exception 
to the general rule laid down in S. 408. S. 415 is explanatory and ap- 
parently was entered in tlie Code to remove all possible doubts which might 
arise in the cases considered therein. 

4. Scope. In cases which would come under S. 413 an appeal would 
be allowed under S. 415 in which a sentence of fine and a sentence of im- 
prisonment or any sentence other than a sentence of fine are also passed. 
In cases which under S. 414, an appeal would be allowed under S. 415 if 
the sentence ot fine is combined with any other sentence.®^ 

415A. Special right of appeal in certain cases. — Not- 
withstanding anything contained in this Chapter, when more 
persons than one are convicted in one trial, and an appealable 
judgment or order has been passed in respect of any of such per- 
sons, all or any of the persons convicted at such trial shall have 
a right of appeal. 

SYNOPSIS 

1. Legislative Changes. appealable sentences. 

1. Limitation for appeals in cases of non- 

Legislative Changes, — This section was inserted by S. 114 of the 
Code of Criminal Procedure (Amendment) Act, 1923 (XVIII of 1923). 

See Report of Select Committee,’ under the said headinsr to notes under 
S. supra. ^ 

2. Limitation for appeals preferred by those who had been awar- 
ded non-appealable sentences. — Time will run from the date when their 
right to appeal accrued, that is the date on which a first appeal is preferred 
by^ a co-accused who received an appealable sentence. Section 415-A gives a 
light of appeal to an accused, whose sentence is not appealable, but who is 
convicted in one trial with other accused against whom an appealable judg- 
ment or order has been passed.®^ 

416. Rep, by the Criminal Law Amendment Act, 1923 {XII of 
1923), Section 26. 


417. Appeal in case of acquittal. — (1) Subject to the 
provisions of sub-section (5), the State Government may, in any 
case, direct the Public Prosecutor to present an appeal to the 
High Court from an original or appellate order of acquittal 
passed by any Court other than a High Court. 


(2) If such an order of acquittal is passed in any case m 
which the offence has been investigated by the Delhi Special 
Police Establishment constituted under the Delhi Special Police 
Establishment Act, 1946, the Central Government may ^so 
direct the Public Prosecutor to present an appeal to the Hig 
Court from the acquittal. 


83. Alam, (1911) 33 A 510:8ALJ 524 : 
12 Cr LJ 389 : L IC 253 ; Banwari, 
A 1949 A 216 : 50 Cr LJ 325. 

84. Kunja Behari, A 1947 A 109. 

85. Madhav Ragharendra Kulkami, (1926) 


3 Bom LR 671 

iolla V. hmail. (1924) ^2 C 46 , 

Ali, 35 G\VN 752 ; 33 Cr LJ 990 
■^andi Nadar, A 1935 M 157 : 36 Cr 

I 589. 
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(3) If such an order of acquittal is passed in any case institu- 
ted upon complaint and the High Court, on an application 
made to it by the complainant in this behalf, grants special leave 
to appeal from the order of acquittal, the complainant may 
present such an appeal to the High Court. 

(4) No application under sub-section (3) for the grant of spe- 
cial leave to appeal from an order of acquittal shall be enter- 
tained by the High Court after the expiry of sixty days h orn the 
date of that order of acquittal. 

(5) If, in any case, the application under sub-section (3) for 
the grant of special leave to appeal from an order of acquittal 
is refused, no appeal from that order of acquittal shall lie under 
sub-section (1). 



SYNOPSIS 


1. 

Corresponding sections in former 

11. 

When acquittal will be set aside. 


Codes. 

12. 

Principles governing interference. 

2 

Legislative Changes. 

13. 

Sub-section (3). 

3. 

Effect of Amendment. 


— Appeal by a Complainant instituted 

4. 

Validity of the section. 


upon a complaint. 

5. 

Scope. 


Separate petition for leave. 

6. 

‘The State Government. * 

14. 

Several Gases. 

7. 

‘May direct the Public Prosecutor.’ 

15. 

Principles governing grant of special 

8. 

‘To present an appeal.’ 


leave 

9. 

Appeal by Government 

15a. 

Acquittal. 


— delay. 

16. 

Order, if can be set aside on 


- Condonation. 


reference. 

10. 

Original or appellate order of Acqui- 

17. 

Notice to Respondent, 


ttal. 

18. 

Motions against acquittal. 


1. Corresponding sections in former Codes. — This section corres- 
ponds to S. 272 of the Code of 1872, S. 168 of Act IV of 1877 and is the 
same as that of the Code of 1882. 


2. Legislative Changes (1955). — This section was substituted by Act 
26 of 1955 for the old section which read as follows : — 

Appeal on behalf of Government in case of acquittal. — “The State Government 
may direct the Public Prosecutor to present an appeal to the High Court from an original 
or Appellate order of acquittal passed by any Court other than the High Court”. 

3. Effect of Amendment. — In English Law there is no provision for 
an appeal against acquittal. It provides for an appeal against acquittal (a) 
by the Government and {b) by a private complainant in any case instituted 
upon complaint when special leave under sub-sec. (3) is obtained frotn 
the High Court, If special leave is refused, the complainant has no right of 
appeal. The private complainant has to present his petition of appeal under 
sub-sec. (4) within sixty days from the order of acquittal complained of 
and the limitation of three months is provided for an appeal by the State 
Government under Art. 157, Limitation Act. 

4. Validity of the section. — Considering the special position held by 
the State in Criminal jurisprudence the Legislature was justified in placing 
the State on a special footing as regards appeals against acquittals. So the 
various provisions of S. 417 for appeals by the State Government and appeals 
by private complainant can be justified on the principle of reasonable classi- 
fication and do not olTend against Art. 14 of the Constitution.®^^ There is no 


85a. Abdul Rahman v. JannaXy A 1957 A 552 : 1957 Cr LJ 917. 
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doubt that the classification in favour of tile State made in S. 417 inasmuch 

as the State can file an appeal against acquittal without first obtaining leave 
ol the High Court but the private complainant cannot, is not unreasonable.^®, 
or a )out t le peiiod of limitation of 60 days in the case of the private comp- 
laint and 3 months in the case of the State was based on the ground of high 
policy. Hence S. 417 docs not contravene Art. 14 of the Constitution.®' 
le o e of 1861 did not contain a provision for an appeal by the Public 
Prosecutor against an order of acquittal vide Gorachand Ghose}'^ 

t. or revision is not con- 

inp a ec y the Cocle^ and it should on public grounds be discouraged.®^^ 

Prior to the amendment in 1955 it was held in«« that appeal against ac- 
q a IS an extraordinary remedy and in order to protect the accused from 
the personal vindictiveness of a private complainant. Such right was restric- 
ted to the State only. Ihe right should be used sparingly and with circums- 
pection An appeal should not be filed on a technical ground.®® The 
juusdiction IS not ordinarily invoked because the Lower Court has taken a 
wrong view of the law or misappreciated the evidence on the record.®® 

cl State Government.’ — S. 417 requires that such an appeal 

hall be (1) directed by the Government and (2) presented to the High 
L-ourt. Hence the complainant cannot prefer an appeal to the High Court 
under this section. But a private person may move the State Government 
to prefer an appeal under 3. 41 7. si 

aoQ ^*c '^^7 direct the Public Prosecutor.’— Ss. 4 (t), 492, 270 and 
423. Such directions may be given in a letter whereby the Public Prosecu- 
tor is appointed as such. The mere fact that a person has been directed to 
present an appeal against an order of acquittal does not involve his appoint- 
ment as Public Prosecutor for tlie purposes of the case.®^ The Remembran- 
cer ol Legal Affairs has the right to file an appeal under this section as he 

IS appointed a Public Prosecutor in all cases heard by the High Court in its 
Appellate Jurisdiction.®® It is only a Public Prosecutor who can file an 

appeal. ®®a 

8. To present an appeal.’ — An appeal from an acquittal is not differ- 
ent with regard to the consideration of evidence, from an appeal from a con- 
viction.®^ Both are governed by the same rules and subject to the same 
limitation.®® 

Except w'here the trial is by a jury w'hen the appeal does not lie on facts, 
appeal in other cases, lies both on points of law as also on facts. See S. 418 


86. State v. Nanja, A 1958 Mys 481 : 1958 
Cr LJ 529. 

87. Bokkasam Krishnayya, In re, A 1957 AP 
163 : 1957 Cr LJ 813. 

87a. (1868) 11 \VR (Cr) 29. 

87b. Thandaian v. Perianna, (1890) 14 M 
363. 

88. KarunOy 22 C 164 (176) ; Canatati, A 
1944 N 136. 

89. Public Prosecutor v. Mayadi Nadar A 

1935 N 230 ; 34 Cr LJ 948 (1). 

90. D. Stephens v. Nasibullah, 1951 SC 
196 ; Logendra, A 1951 SC 310 ; Hari^ 
haty A 1954 SC 266. 

90a. Rangasami v. Narasinhalu, (1883) 7 M 
213 (214) : see Poona Churn, 7 C 447. 

91. 'Mill Singh, 24 Cr LJ 433 : AIR (1923) 


L 160. 

92. Gaya Prasad, (1913) 41 C 425 : 18 

CWN 279 : 18 CLJ 51 : 15 Cr LJ 46. 

93. Superintendent and Remembrancer, Legal 
Affairs, Bengal v. Tularam Barodia, 
(1918) 46 C 544 : 23 CW.\ 96 ; Conga 
Reddi, A 1958 AP 571 : 1958 Cr LJ 
1118. 

93a. Marfat Ali, A 1958 Tripura 26 : 1958 
Cr LJ 973. 

94. Deputy Legal Remembrancef v. jMalukdha- 
ri Singh, (1915) 20 CWN 128 (129): 

1 7 Cr LJ 9 ; Sakharam Marutji, 21 Born 
LR 1054 : 54 IC 161. 

95. Bibhuli,\l C HSS ,Ghure, (1914) 3b 
A 168: In re Sinnu Goundan, 38 M 
1028 : 26 MLJ 160. 
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infra and the case of In re Sinrm Goundan and other cases.®® Even in trials by 
Jury the High Court has interfered with an order of acquittal where the/)ro- 
cedure was entirely It is not in every case of misdirection that the 

High Court interferes but it would reverse tlie verdict of the jury when the 
misdirection has occasioned a failure of justice.®® It is not necessary that a 
copy of the Government sanction should accompany the memorandum of 
appeal presented by the Public Prosecutor.®® 

9. Appeal by Government — Delay— Condonation. — Before an 
appeal can be decided on merits, it is the duty of the Court to determine 
whether the delay in presenting the appeal should be condoned.^ 

10. Original or Appellate order of Acquittal. — An appeal under 

S. 417 can be preferred by the Government under S. 417 although an appeal 
preferred by the accused against his conviction has been heard, and decided 
by the Pligh Court. Where accused is acquitted of more serious offences 
and convicted of some other charge, appeal lies under S. 417.® S. 417 (3) is 
applicable not only to a case in which the order ol' acquittal is that of an 
original Court but also where it is passed by the appellate Court.® Where 
an appeal against conviction of the accused under S. 324 I. P. C. was dis- 
missed by the High Court as the appellant did not press it, held^ the order 
of the High Court is not such a judgment as would preclude the High Court 
from hearing the appeal by the State under this section.* 

11. When acquittal will be set aside. — The Crown must show con- 
clusively that an inference of guilt is irresistible.® The High Court will not 
interfere when the appeal is based on doubtful weighing of facts,® or 
unless it is clearly and palpably wrong,’ or the judgment of tlie Court below 
is wrong and perverse and without jurisdiction and based upon obvious error 
in procedure,® or where the order appealed against is manifestly wrong and 
has resulted in a miscarriage of justice.® The High Court will not interfere 
because another tribunal or another judge might have arrived at a different 
view.'® The Magistrate in setting aside the order ought to record specific- 
ally the precise offence^ and the High Court in upholding acquittal on a 
charge of murder can convict an accused of minor offence i.e., of fabricating 
false evidence.*® 

It is not correct to say that unless the appellate Court in an appeal 
under S. 417 comes to the conclusion that the judgment of acquittal was 


96. 38 M 1028 ; Smither, (1902) 26 M 1 

97. The Legal Remembrancer v. Jahey Sheikh, 
(1927) 32 OWN 144. 

98. Superintendent, Legal Affairs v. Shyam 
Sunder Bhumji, 26 CWN 558 : 24 Cr 
LJ 143: AIR (1922) C 106; In re 
Mulimayandi Thevan, 45 MLJ 845. 

99. Public Prosecutor V. Chandanlal, A 1955 
HP 26 : 1955 Cr LJ 944. 

1. State V. Datta Ram, A 1955 Punj 164 : 
1955 Cr LJ 1204. 

la. Aid. GulRohilla, A 1932 N 121 ; 33 
Cr LJ 849 (FH). 

2. Sitaram, A 1925 Oudh 723 ; A 

1944 A 137. 

3. chairman, Village Panchayet, Nagalhisnalli 

V. Thuimaretty, A 1956 Mys 62 : 1956 
CrLJ1417. 

4. State V. Babulal, A 1956 Raj 67 ; 1956 


Cr LJ 550. 

5. Ghulam Nobi, (1926) 6 P 768 : AIR 

(1928) P Pallia, 12 PWR (Cr) 

1919 : 20 Cr LJ 188. 

6. Bachinia, 7 PWR 1916 (Cr) : 32 IC 
833. 

7. Nabab, 46 PWR 1916 (Cr). 

8. Dy. Superintendent v. Amulya Charan 
Awan, 18 CWN 666 : 15 Cr LJ 160 ; 
Muhammad Shaji, 25 PR 1918 (Cr) : 19 
Cr LJ 723 ; Samand, 22 Cr LJ 172 (L). 

9. Kiru, 10 PR 1911 Cr : 205 PLR 1911 : 
12 Cr LJ 864 ; Chotu, 9 A 523 (FB). 

10. Kunja Dosadh, 3 PLJ 396 : 67 IC 506 ; 
see Public Prosecutor v. Kotaparambuth, 
39 M 527 (FB) : 16 Cr LJ 593. 

11. Dihari Bhar, (1928) 50 A 718. 

12. Ismail Khadirsab, (1928) 52 B 385 follo- 
wing Begu, (1928) 6 L 226 : 27 Bom 
LR 707 (PC). 
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perverse it cannot set aside that order. It is well settled that the Court of 
ppeal has as wide powers in an appeal against acquittal as in the case 

’■‘ders that the presump- 
uon of innocence with which the accused person starts in the trial 

^*1'° '‘"d that the appellate Court 

I I r opinion of the trial Court which recorded 

he ordei of acquitUl. The Privy Council in Sheo Swamp’s case“ held that 

of ton *•'<= yiew apparently supported by the judgments 

• oui s in ndia that the High Court has no power or jurisdiction to 

evise an order of acquittal on a matter of fact except in cases in which the 

obstinately blundered’ or has ‘through incompetence, 

^ perversity reached such ‘distorted conclusions as to produce a 

micr justice’ OF has in some other way so conducted or 

41 ft to produce a glaring miscarriage of justice. Ss. 417, 

' ^ i • "i High Court full power to review at large the evidence 

upon which the order of acquittal was founded. 


I he main point to be considered by the appellate Court is whether the 
appraisement of evidence made by the trial Court could be said to be an 

I in an appeal by the Government against an 

^'-‘^den obviously lies on the appellant to show that the order of 
acquittal was wrong and to show conclusively that the inference of guilt 
against the respondent is irresistible 


The power should be exercised sparingly by the Government.” 

r..ii governing interference.— Though the High Court has 

^ to review at large the evidence upon which an order of 
ounded and to reach its conclusion yet the presumption ofinno- 
PfPr. reinforced by his acquittal by the trial Court, the findings 

la ourt can be rev'ersed only for substantial and compelling reasons. In 
ercising tie power conferred by the Code and before reaching its conclu- 
sion upon act the High Court should and will always give proper weight and 

consideration to such matters as (1) the views of the trial Judge as to the 

ere 1 :>i ity of witnesses, (2) the presumption of innocence in favour of the 
ccuse , (3) the slowness of an appellate Court in disturbing a finding of fact 
anived at by a Judge who had the advantage of seeing the witnesses. The 
powers conferied by this section should be confined to cases in which the 
ower Gourt has obstinately blundered and produced a result mischievous to 
the administration of Justice and interests of public.^® These principles are 
embodied in the following decisions of the Privy Council,” of the Supreme 




Alley V. State afU.P, A 1956 SC 80 
1955 Cr LJ 1653 ; Samvant Singh, 
1961 SC 715 following Sheo Swan 
61 lA 398 : A 1934 PC 227 : 36 
LJ 786 ; Aher Raja v. State of SaurashU 
A 1956 SC 217: 1956 Gr LT 42 
A/uf/j.A 1957 A53. 

Sheo Swarup, A 1934 PC 227 ; JV 
Mohammad, A 1945 PC 151 ; 50 C\V 
1 ; Rat Singh, A 1938 L 871 ; Mau 
Tun Nqyan, A 1931 R 58; Dept 
Legal Remembrancer v. Matukdhar Sins 
20 OWN 128 ; 17 Gr LJ 9 ; Paran, 
1953 SC 439 ; 1953 Gr LJ 192- 
Zinglu Arialv.StaU of M. P. A 19i 
S0 15;.fiangaf Singh v. Krishna Ka 


A 1957 MP 162. 

15. Har Prasad Sharmay A 1958 A 334: 
1958 Gr LJ 586. 

16. State V. But Nath. A 1957 HP 37 : 1957 
Cr LJ 631. 

17. Motikhodu, (1923) 26 Bom LR 1 13. 

18. Ramaswamy J, in Public Prosecutor v. A. 
Thomas, (1960). 1 MLJ 3J4 :A 1959M 
169 (170); 1959 CrLJ 484; Naray^ 
Singh, A 1961 MP 12 ; 1961 (1) Gr LJ 
01 . 

19. Nur Mohammad, A 1945 PC • 
(1945) MVVN 560 ; SheoSuarup, 61 lA 
398: A 1934 PC 227 ; 36 Cr IJ /o® 
followed in Sanwant Singhp A 1961 
715. 
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Court^o and of the Madras High Court.“i The cases of the Supreme Court^o 
aud the decision in Sanwant Singh^s case^z held that the High Court will not 
set aside an order of acquittal unless there are substantial or compelling 
reasons. It has been held in a recent decision in the case of Harbans Singh v. 
The State of Punjab-^ that in emphasising the necessity of ‘compelling reason’ 
to justify an interference with an order of acquittal the Supreme Court did 
not in any way try to curtail the power bestowed on appellate Courts under 
S. 423 when hearing appeals against acquittal. The Court was anxious to 
impress upon the appellate Courts the importance of bestowing special care 
to the sifting of evidence. What maybe called the Golden thread luiuung 
through all the decisions of the Supreme Court is the rule that in deciding 
appeals against acquittal, the Court of appeal must examine the evidence 
with particular care, must examine also the reasons on which the ordei ot 
acquittal was based and should interfere with the order of acquittal only 
when the view taken by the lower Court is clearly an unreasonable one that 
itself is a compelling reason for interference.^^ 

The test suggested by the expression “substantial and compelling 
reasons” for reversing a judgment of acquittal should not be contrued as a 
formula which has to be rigidly applied in every case.^^a 

It is settled law that the High Court %yill be chary to interfere, if on the 
evidence two views are possible and one view has been accepted by the trial 
Court But in case on the evidence two views arc not possible and the only 
conclusion that can be arrived at that the guilt has been brought home to 
to the accused, the order of acquittal will not be allowed to stand. 


13 Sub-section (3)-Appeal by a Complainant instituted upon 
a complaint.-Where the appellant filed a petition ol complaint and 
the Magistrate ordered the petition to be sent to the police for necessary 
action and the investigation by the police resulted ma charge-sheet, held 
that it could be safely concluded dial the case was instituted upon com- 
plaint 2 * When complainant’s case is amalgamated with police case, the 
Le cannot be said to be instituted upon a complaint.^^ Where the peti- 
tioner made a written complaint to the police and a charge-sheet was filed, 
the case is not instituted on a complaint and no appeal lies. 


21 . 


22 . 


23. 


Serajpal Singh v. State, (1952) SCR 
193 • A 1952 SC 52 ; Biyabanm v. 
StaU of Madras, A 1954 SC 645, 

Ariel V. Stale of f - 
VVilayat Khan v. U. P. State, A 1953 
122 • Shiv Bahadur Singh v. Stale oj 

V P *A 1953 SC 694. Timbak v. 
Stale of M. P., A 1954 SG 39 HO) ; 
Puran A 1953 SC 489; Premdas, A 
1954 SC 36. See also Bansidhar Mohanty 

V StaU of Orissa, A 1955 SG 585. 

Pocha Sanjivi Reddi, 

Public Prosecutor v. Mayadi Nadar, A 

A 1961 SC 7l5;State v. Babulal, A 

1958 MP 55 ; Aher Raja v. State oJ Sau- 
rashlra, A 1956 SC 217 ; Pundlik, A 

1959 B 543. 

A 1962 SG 439 where Suraj Pal Singh, 

A 1952 SC 52 ; Ajmeer 
Punjab (1952) SCR <'8 '953 SG 

76 and Pusan v. StaU of Punjab, A 19jJ 
SG 459 ; (1953) Or LJ (1925) referred 

to. 


23a. M. G. Agarwal v. Slate of Maharastra, A 
1963 SC 200 where Harbans Singh v. 
StaU of Punjab, A 1962 SG 439 
referred to. 

23b Ambala Municipality v. Basappa Ram 
A 1963 Punj 175. 

1962 Raj 3 ; M. G. Agarwal v. State of 
Maharashtra, A 1963 SG 200 following 
Shiva Swarup, 61 I A 398 : A 1934 P 
227 ; Nur Muhammad, A 1945 PC 151 : 
47 Cr LJ 1. 

24. Khetrabashi v. Lalil Kumar, A 1959 C 
595 ; Md. Ibrahim v. Alfred, A 1960 
Mys 173; See contra Osman Ganiv. 
Barandeo Singh ; Premdas v. Lallu Ram, 
A 1961 63 GWN 181 MP 143 : 1961 
(1) Cr LJ 684. 

25. Harbans Singh v. Daroga Singh, 39 P 
320 : A 1962 P 27. 

26. Harnarain Singh v. Nawab Chand Lai, 
A 1958 P 10: 1958 Cr LJ 70 ; Pr^m- 
das V. Lallo Ram, A (some persons as 
accused and acquitted). A 1961 MP 
143 : 1961 (1) Cr LJ 604. 
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the MaisuiV who l’ allegation orally or in writing to 

an apptl\?,::Vrr lei^ -^-seJion (3) to iake 

of evidence’ as^fo'^Nh°if Vi Marriage Act, it is arguable whether want 

in r case institn,^ Saptapadi disproves a marriage. Where 

accused werT arm, t ^'"der S. 6, Child Marria|e Act, the 

fit case where sn^iil f ‘"ippeal on that ground alone, held that this is a 
nt case uherc special leave to appeal under S. 417(3) must be granted.”^ 

appetr^^'^DelaHn fir“ be filed with the petition of 

Ppeal. ^ Delay m filing an appeal under S. 417 (3) cannot be con^doned.^’ 

apply trspe"cill ’Soce“d‘* Limitation Act does not 

pethion is^filedbrifir^ i ‘r P'^^^cribed by S. 417(4). If a revision 

petition is dismi<i^rl , ^PP Sessions Judge and that revison 

to be condoned un^r s' rLimftaZ^Ac^.-r"'**'" 

be filed in*ea’^h*'“oV UiTcMeTs^^’^T’hr^ applications for special leave should 
grounds of law c » an acquittal may be either on 

tions mav arise / 1 ^ ^ on a ground of law two condi- 
■nouslv seMerl h i involved mav be new one not pre- 

tne wrong decision has aflected the result of the case.^i 

this secdonTher^^I High Court may oe involved under 

late order of arm 'r?^i ° acquittal from an original or appel- 

late Court made * ^ ‘and no leave can be granted wherethelowerAppel- 
laie LiOurt made an order of retrial. 32 ^ 

which^the^l!!^!? governing grant of Special leave, — The power 
is erantrd wiP h Called upon to exercise in case special leave 

affainst am ‘tt f power which the High Court exercises in an appeal 

there is no rero kept in view in granting leave. Where 

504 T P n e\ndence or summary of evidence in a case under S. 

1. P. C. the High Court set aside the order of acquittal.^^ 

of j appeal lies against an order under S. 118 as the terms 

ion and acquittal are not applicable to the same. 33 

r>f words appellate order of acquittal’ mean and include all judgments 

of an Appellate Court by which a conviction is set aside,3« 


27. In re Syed Ibrahim, A 1959 M 32 • 
Cfmndlal, A 1958 P 10 : 1958 Cr LJ 
70 j Harnarain Singh v. Nawab Chand- 
lal, A 1958 P 10 : 1958 Cr LJ 70. 

27a* Chaud v. Sahankar Pand^y A 

Khetrabashi v. Lalit Kumar, A 1 959 G 
595. 

Anjanerin v. Teshwant Rao, A 1962 B 
154 (FB) see cases referred to. 

29a. Rabingsui Tangkhel w, Tangmas, A 1963 
Man 17 following Rajjanlal, A 1961 A 
139 FB, Premkanta Subba Reddi v D 
PaPxreddi A 1957 AP 406, Balkrishna 
Nambw v. Gopalan Pfamhiar, A 1961 
Kr 18 and not following the contrary 
view in Anjambhai XeshwaniRaQ,K 1961 


28. 

29. 


A 1.54 followed in Mst Koshalya Rani 
y.Gopal Singh, A Punj 145 and 
S. 5 Limitation Act is not applicable 
under S. 417 (4). 

30. Prastmachary v. Chikkapinachati, A 1958 
Mys 106. 

3 1 . Jairam v. Mangla, A 1 956 Raj 1 59 : 

1956 CrLJ 1230. 

32. Binapani v. Samsuddin, 65 CVVN 1087. 

33. Dangar Singh v. Krishna Kant Vyas, A 

1957 MP 162 : 1967 Cr LJ 1 143. 

34. Kanchan Bhtisan Dutta v. SaiUndra Math 
Sen, A 1958 C 595 : 1958 Cr LJ 1315. 

35. Bobu Ram, AIR (1928) A 1. 

36. Gokaol Chandra Chowdhry, (1875) 24 
WR (Cr) 41. 
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16. Order, if inay be set aside on reference. — When a Magis- 
trate, having called on the prisoners for their defence, takes the evidence 
ol a witness, and finally acquits them of the charge, the High Court has 

upon a reference made to it under S. 296 of Act X of 

1872.37 A reference under S. 438 should be treated in tlic same way as an 

^plication by a private party and should not be entertained.^® The Patna 
High Court, however, has held that it may interfere with an order of acquit- 
tal even on reference by a District Magistrate.®® ^ 

When a mistake is discovered by the Sessions Judge after acquittal bv 
the Assistant Sessions Judge. Reference is competent.^® 

17. Notice to respondent. — See S. 422. 

The Appellate Court can order the accused to be arrested pending the 
appeal.**^ ^ 6 

18 Motions against Acquittal.— The High Court can interfere in 
revision at the instance of a private party (complainant) under S. 439. 

u- S. 439 infra. In motions against acquittal the 

High Court will not ordinarily take upon itself the task of weighing evi- 
dence afresh and what it would consider is whether the trial was regularly 
conducted and that the law has been clearly understood and applied to 
the facts.42 Rule should not be granted in a case of acquittal in a jurv 
trial except on strong grounds."*® ^ 


418. Appeal on what matters admissible.— (I) An ap- 
peal may lie on a matter of fact as well a.s a matter of law, 
except where the trial was by jury, in which case the appeal 
shall lie on a matter of law only. 

(2) Notwithstanding anything contained in sub-section (1) or 
in Section 423, sub-section (2), when, in the case of a trial by jury, 
any person is sentenced to death, any other person convicted in 
the same trial with the person so sentenced may appeal on a 
matter of fact as well as a matter of law. 


Explanation ,— alleged severity of a sentence shall, for the 
purposes of this section, be deemed to be a matter of law. 


SYNOPSIS 


1. Corresponding sections in former 
Codes. 

2. Legislative changes. 

3. Statement of Objects and Reasons. 

4. Scope. 

5. ‘On a matter of fact.* 


6. ‘Except where the trial was by jury.’ 

7. ‘Appeal shall lie on a matter of Jaw 
only.’ 

8. Sub-section (2). 

9. Powers of Appellate Court. 


1. Corresponding sections in former Codes.— This section corres- 
ponds to the last paragraph of S. 271 of the Code of 1872 S. 22 of Art 
XI of 1874. The Code of 1898 before the introduction of subUec. f2I bv q 
1 15 of Act XVIII of 1923 was similarly worded as that of the Code of 1882 


37. Okhoy Teli v. Madhoo Sheikh, (1873) 19 
WR (Cr) 55. 

38. Dabiruddin Nasker v. Shaikh MoUa, 
(1928) 33 CWN 258. 

39. Wazir fCuryre, (1928) 7 P 519 ;Saban 
Rai V. Bhagwat Dass^ (1926) 5 P 25. 


40. 

41. 

42. 

43. 






Mongu, (1879) 2 A 340 FB^ 

Kalluri Verma Reddi v. Ganga Reddi A 
1958 AP 571 ; 1958 Cr LJ 1 1 18 
Makbul, A 1 952 C 494. 
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2. Legislative changes.— Sub section (2) is new. 

3. Statement of Objects and Reasons. — "Clause 98 provides that 
when in the case ol a trial l^y jury one person is sentenced to death and 
anothei to a lower punishment, tlie second accused may appeal on a matter 
of fact as w ell as on a matter of law. This is intended to remove the ano- 
maly under the existing law that a High Court acting under S. 374 could 
consider the facts of the case as regards the former accused, but on appeal 
of the second accused could only intervene on a point of law.” 


4. Scope. Under S. 418 (2) when a person is sentenced to death, 
any other person convicted in tlie same trial with the condemned prisoner 
may appeal on fact and law.'*'* Powers of the High Court in a reference 
under S. 374 are not affected by S. 418 (1) and S. 423 (2).^^ In a reference 
under S. 307 even if there is no misdirection or non-direction the entire case is 
before tlie High Court and facts can be gone into. The Privy Council has 
held that it cannot be said that it is not permissible for the appellate Court 
to go into the merits of the case in an appeal under Chapter 31 because 
ofS. 418. An appeal may be entertained only on a question of law, but 
once it has been held by the appellate Court that there has been an error 
in law' it is open to it to interfere with the jury’s verdict.**' 

In view ol S. 418 it is not competent to the High Court to go into 
questions of fact in an appeal against a conviction as a result of a verdict 
by a jury.'*^ 


5. *On a matter of fact.’— S. 299 ante. 

6. ‘Except where the trial was by jury’,— to S. 423 (d). 

7. Appeal shall lie on a matter of law only.* — Where a case was 
legally tried by a jury, held^ that appeal would lie onlv on a matter of law,'*® 
to Commentary on Ss. 297 and 298 supra. 

Whei'e the appeal has been entertained the powers of Appellate Court 
are those laid down in S. 423.^® 

8. Sub-section (2). — is new and seems to remove the anomaly ex- 
pressed in Jafar approved of in Chatradhari^^ where the hardship to 

the accused was sought to be remedied by a recommendation to the Local 
Government under S. 401 of the Code. S. 423 (2) does not narrow down the 
scope of S. 418 of the Code.®^ 


9. Powers of Appellate Court. — Prior to the Privy Council decision 
in Abdul Rahxn^s case, if the High Court in an appeal under S. 418 held 
that there were misdirections or non-directions affecting the verdict of the 
jury but now the appellate Court will consider the evidence and may main- 
tain the conviction or acquit the appellant or direct a retrial. The Supreme 
Court in®*^ has followed the Privy Council decision in Abdul Rahirn’s*^ case. 


44. Btnoyendra Chandra Pandey, 40 CWN 
432 ; 37 Gr LJ 394. 

45. Rajh Behari Lai, A 1932 P 302 ; 34 
Cr LJ 82 ; A 1948 B 244 ; 49 Cr LJ 
348 ; Abdul Rahim, 73 lA 77 ; 50 CWN 
692. 

46. Abdul Rahim, 73 lA 77 : 47 Cr LJ 
616 : 50 CWN 692. 

47. In re Omayan, A 1950 M 377 : 51 Cr 
LJ 13i ; Wahiduzzalar Khan, A 1947 
A 72 ; 48 Gr LJ 539 ; 61 Bom LR 


1161 see yazir Ahmed, 47 Bom LR 
1245 PC. 

48. ^4W'^^21C955. 

49. Dhiraji v. Akasi, (1926) 24 ALJ 506 . 
27 Cr LJ 785 : 95 IG 385. 

50. 19WR(Cr)57. 

i 9 r'W'i'j 4Q 

sf Fi^MaurU,,(^926)21 CrLJ 793:95 
IC 393. 

53. Mushtak Hussain, 1953 SCR 809, 
Ramkishan, A 1955 SC 104. 
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See notes under S. 423. An erroneous verdict due to misdirection, non- 
direction or any other error of law is not enough to reverse a verdict as the 
section has to be read with S. 537 ((/), which forbids the reversal of the ver- 
dict unless it has in fact occasioned failure of justice.®* 


419. Petition of appeal. — Every appeal shall be made 
in the form of a petition in writing presented by the appellant 
or his pleader, and every such petition shall (unless the Court to 
which it is presented otherwise directs) be accompanied by a 
copy of the judgment or order appealed against, and, in cases 
tried by a jury, a copy of the heads of the charge recorded under 
Section 367, or a copy of the transcript of the charge to the 
jury delivered in English. 


SYNOPSIS 


1. Corresponding sections in former 
Codes. 

2. Form of petition of appeal. 

3. Appeal from acquittal — Memorandum 
of Appeal. 


4. ‘Presented’. 

5. ‘Unless the Court to which it is pre- 
sented otherwise directs/ 

6. W copy of the heads of the charge.’ 

7. Copy of the Judgment. 


1. Corresponding sections in former Codes. — This section corres- 
ponds to S, 416 of the Code of 1861, S. 275 of the Code of 1872 and S. 169 
of Act IV of 1877 and is the same as that of the Code of 1882. 


2. Form of petition of appeal.— This section prescribes the form of 

appeal as distinguished from the next section which deals with the pre- 
sentation of the appeal.®® The petition of appeal against the verdict of 
a jury should state specifically in what respect the law lias been contra- 
vened,®® but the Court will not allow a petition of appeal containing 
defamatory allegations to be filed.®’ 

3. Appeal from acquittal— Memorandum of appeal.— A memor- 
andum of appeal with a bald ground such as the order of acquittal is against 

the weight of evidence on the record and contrary to law is of no help to 
any of the parties or to the Court. Such a certificate if any and prevailing 
in any Court deserves to be discontinued and a more efficient way of drawing 
up grounds of appeal have to be developed.®^ ® 

• ^ ‘Presented.’— As regards presentation, no special method is 
enjoined.®" A petition of appeal sent by post is not presented to the Court 
within the meaning of this section. Collins, C. J., held that the words used 
in the section being “every appeal presented by the appel- 

lant or his pleader”, the word ‘presented’ evidently means that such petition 
shall be delivered to the proper officer of the Court either by tlie appellant 
or his pleader. Shephard, J., although had doubts did not differ. o® This 
view was followed in Vasudevayya,*^^ where a petition of appeal was not pre- 
sented to the Court, but was deposited in petition-box kept for the conveni- 
ence of parties. But the presentation by the clerk of the appellanVs pleader has been 
held to be sufficient.®* 


54. Budul, 1957 ALJ 963 ; Abdul Rahim, 73 
lA 77 ; A 1946 PC 8' ; 50 GWN 692. 

55. 13A 171 (FB) : (1891) AWN 
48. 

56. Gopal Bhereewalla, 1 WR (Gr) 21. 

57. Durant, 15 B 485. 

58. Kapii Das Shuak v. State qf U. P., 
(1958) SCR 641: A 1958 SG 121; 


1958 Cr LJ 262. 

59. Public Prosecutor V. Kadiri Koyn, (1915) 

39 M 527. ^ ’ 

60. Ablappa, (1891) 15 M 137 (138); 
Allappa, Weirp. 1006. 

61. (1896) 19 M 354. 

62. Karuppa Udayan, (1896) 20 M 87- 

Ravaswami, (1897) 21 M 114. ’ 
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The appeal must be presented before the last date i.e, period of limitation 

altliough the Appellate Court may excuse the delay under S. 5 of the Limit- 
ation Act. 


5. ‘Unless the Court to which it is presented otherwise 
directs.’— The Court may dispense with the filing of the copies of the 
j udgment and this discretion should be exercised where injustice might result 
irom a strict compliance with the law.®^ 

6. 'A copy of the heads of the charge.’— S. 371 (2) and S. 367 (5). 

7. Copy of the Judgment. — Having regard to the context and the 
purpose of S. 419 the copy to be filed with the petition must be a certified 
copy. Where an appeal filed before the Sessions Judge was not accompani- 
ed by a copy of the Magistrate’s judgment it was held to be incompetent 
since it violated the provisions of this section. In a Criminal application 
ot several accused if a certified copy has been filed in one case the co-accused 
may pray for dispensing witli the certified copy.®® A joint appeal by persons 
With common interests convicted at the same trial is in accordance with 
law. Rejection of the appeal for not filing the copy of the judgment®^ is no 
bar to the consideration of the appeal on the merits as the order amounts to 
rejection and not dismissal of appeal.®® 

420. Procedure when appellant in jail. — If the appel- 
lant is in jail, he may present his petition of appeal and the 
copies accompanying the same to the officer in charge of the jail, 
who shall thereupon forward such petition and copies to the pro- 
per Appellate Court. 

SYNOPSIS 

1. Correspondintj sections in former 3. Appellate Court may send for the 

Codes. appellant from Jail. 

2. Scope. 4 Jail Appeal and Regular Appeal. 

1. Correspondiug sections in former Codes. — This section corres- 
ponds to S. 418 of the Code of 1861, S. 277 of the Code of 1872 and S. 171 
of Act IV of 1877 and is the same as that of the Code of 1882. 

2. Scope. — Where an accused person is in jail and makes the appeal 
through the Jailor under S. 420, it is not necessary to issue a notice of 
hearing to him and the Court is competent to dismiss the appeal summarily 
after perusal of the papers submitted to it.®® “It is not sufficient that no 
difficulties should be thrown in the way of prisoners but facilities should be 
given to them (by the officer in charge of the jail) to enable them to prepare 
a defence”.*^® 


See the Calcutta High Court Circular 9, August 7, 1897 which says 
that petitions of appeal from jail should be presented to the Officer-in- 
cUarge of jails and shall be forwarded by such officers direct to the Registrar 
of the High Court. 

3. Appellate Court may send for the appellant from Jatl- 
High Court can send for an appellant from jail to appear before it to explain 


63. Silaram, 5 Bom LR 704; Paramanand, 
A 1929 L 614 ; 30 Cr LJ 625. 

64. State of U. P. v. O. Lobit, A 1958 SG 
414 ; 1958 Cr LJ 809. 

65. Sambhu, A 1956 A 633. 

66. Batasha, 18 Cr LJ 512 ; Paramanand v. 
Mohanlal, A 1929 L 614. 

67. A/u/Ao, A 1936 L 859: 38 Cr LJ 115. 


68. Sahadeo v. Jagannath, A 1950 ^ 77-51 
Cr LJ ^Xl-PraUip Singh, (1961 2 SCR 
509 A 1961 SG 586 ; 1961 (I) Cr LJ 

69. Umg, (1926) 27 Cr LJ 933: 96 IC 
369 

70. J^itto Gopal Palia, 13 WR (Cr) 69 ; 
Sheikh Dadabhai, 1 B 10. 
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Xvv"' a® pdiLusVrom ‘"fafl practice is not to 

own interests.’^ 

hearintr ^ n admitted tliere is no bar to the Hiffli Court 

the iail appeal and Regular appeal.— By preferring an appeal through 

nnJn p e-'^ercises the right of appeal and if it is dis- 

vini.c another right of appeal because the pre- 

dei of the Higii Court dismissing the appeal is final under S. 430.— 

1 ^*^^ Allahabyl High Court is to hear a represented appeal 
P P the period of limitation even when tliere has been a sum- 

ary dismissal passed upon a jail appeal.- The practice of the Madras 
rtign Court IS not the same as that of Allahabad High Court.- A Court cannot 
spose ot a jail appeal without affording an opportunity to the accused person 

0 argue his case if he is represented by a counsel."^’ decision 

01 tne bupremc Court in’^ the decision— is no longer good law. 

421. Summary dismissal of appeal.— (1) On receiving 
the petition and copy under Section 419 or Section 420, tiie 
Appellate Court shall peruse the same, and, if it considers that 
there is no sufficient ground for interfering, it may dismiss the 
appeal summarily : 

Provided that no appeal presented under Section 419 shall 
be dismissed unless the appellant or hi.s pleader has had a reason- 
able opportunity of being heard in support of the same. 

(2) Before dismissing an appeal under this section, the Court 

may call for the record of the case, but shall not be bound to 
do so. 


1 . 

2 . 

3. 


4. 

5. 


Corresponding sections in former 
Codes. 

Legislative Changes — 1898. 

Scope. 

— Power should be exercised with 
caution. 

Dismissal for default. 

‘May dismiss the appeal summarily.’ 


SYNOPSIS 
6 . 


7. 

8 . 


9. 
10 . 
1 1 . 


Withdrawal of appeal. 

Hearing a pleader. 

Appeal from jail 

—if rejected second petition not 
cntcrtainablc. 

Practice in the mofussil. 

Reasons for dismissal. 

Sub-section (2). 


1 . Corresponding sections in former Codes.— This section corres- 
ponds to S. 417 of the Code of 1861, S. 278 of the Code of 1872 and S 172 
of Act IV of 1877. 

2. Legislative Changes (1898).— The words "‘dismiss” and “dismis- 
sing” in sub-secs. (1) and (2) were substituted for the words “reject” and 
“rejecting” respectively occurring in S. 421 of the Code of 1882. 

3. Scope. — It was held in Ekeowrie Mukherjee^^ that even in summary 
dismissals of appeals the judgment must notice clearly the objections urged 


71. 

72. 

73. 

74. 


Pohpi, 13 A 171 (186) FB ; TTo/iwa, 2 
Weir 472. 

AIR (1927) Oudh 369 (2). 

(1927) 50 A 543 fFB) : 26 ALJ 275. 
Putta Rangama Kulu, In re, 1958 An 
WR 456 ; Khalil, 44 A 759 (FB) ; 
Prem Mahton, A 1935 P 426 : 37 Cr LJ 
58; Ram Jas, A 1930 Oudh 219, 
Judha, A 1940 Oudh 369 ; J^eeladri 


75. 

76. 

77. 

78. 


Appadu, A 1947 M 243 (1). 

Gokul, A 1058 A 616 ; 1958 Cr LJ 996; 
Lachman Chandra, A 1934 A 988 ( 1). 

In re Neeladri Appadu, A 1947 M 243 
( 1 )• 

Kaniu Goivamma, In re, 1952 Cr LT 
1057 (Madras), 

32 C 178. 
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on appeal and how they were disposed of. The practice of Summary dis- 
missal ol Criminal appeal prevails in almost all the High Courts in India 
and had the sanction of the statute law as contained in the Criminal Pro- 
cedure Code.'^ It is not right for the High Court to dismiss an appeal 
preterred by the accused to that Court where important or complicated ques- 
tions of tact and law are involved.®*^ Even in cases where an appeal filed 
under S. -119 has to be dismissed summarily, the provisions of S. 421 are to 
be followed.®^ W here the appeals by different accused arise out of the same 
trial and are from one judgment and relate to the same charge to the jury 
and what is more that they raise substantially the same points, the High 
Court should not dismiss one of them summarily and admit the other appeal 
by the other accused and write a reasoned judgment.®^ While an Appellate 
Court may, acting under this section dismiss an appeal in its entirety 
summarily, it cannot dismiss it in part as regards conviction or as regards 
sentence.®^ It was held in®^ that even if the appeal has been admitted on 
the question of sentence, it is open to the High Court to allow the appeal 
to be heard on the merits. A summary dismissal of an appeal or revision 
does involve an adjudication by the High Court just as a dismissal after a 
lull hearing does.®^ 

Power should be exercised with caution. — The powers conferred by 
this section should be exercised sparingly and with great caution.®^ 

4. Dismissal for default. — Once an appeal is recieved the Appellate 
Court is bound to proceed under either S. 421 or S. 422. It cannot merely 
dismiss in default of appearance.®® 

5. ‘May dismiss the appeal summarily.’ — Although the Court has 
jurisdiction to dismiss an appeal summarily®’ it has been held that it ought 
not to do so it the appeal on the face of it involves a question of law or if 
tile judgment under appeal is along and intricate one requiring careful 
consideration.®® 


6. Withdrawal of Appeal.— Once the appeal has been admitted, it 
cannot be withdrawn either by the State or accused. The Court must proceed 
under S. 421 or S. 422 and S. 423 to decide the appeal on merits.®® 

7. Hearing a Pleader. — Where a petition of appeal signed by a 
pleader is presented to a Magistrate by the party in person, the appeal^ can- 
not be dismissed without giving the pleader a reasonable opportunity of 
appearing.®® T, his principle was followed in Ram Gopal.^^ The Appellant 
has a right of reply to the Court on hearing of an appeal.®^ The Bombay 


79. SidheswQT Ganguly v. State of IVesl 
Bengal, ]958 SCR 749 ; A 1958 SC 
143 : 1958 Cr LJ 273. 

80. Mushtak Hussain v. State of Bombay, 
1953 SCR 809 : A 1953 SC 282 : 1953 
Cr LJ 1127. 

81. Prabhakaran Nair, ILR (1960) Kcr 
164 ; A I960 Ker 314. 

82. Ramayya v. State of Bombay, (1955) 1 
SCR 1117 ; A 1955 SC 287 : 1955 Cr 
LJ 857. 

83. R. P. Khanna, A 1957 G 663 ; Kuldip 
Das, A 1933 P 38 : 34 GrLf 118; 
Dahut Ram, 62 lA 129 : 39 CWN 626 ; 
36 Cr LJ 838 (2). 

84. per Das J. in U. J. S. Chopra v. State of 
Bombay, (1955) 2 SCR 94 : A 1955 SC 
633 : 1955 Cr LJ 1410 

85. Ram Narain, 8 A 514 ; Padarath Kurmi, 
24 Cr LJ 477 : 72 IC 893. 




88 . 

89. 

90. 

91. 

92. 


Koura, 21 PR 1895 ; Pohpi, 

A 171 (FB) but see contra ; habir btiau, 
AIR (1923) P 237 ; Balmal Hotchand, 
A 1938 S 171 : 39 Cr LJ 890 ; Roora, 
A 1930 L 650 : 31 GrLJ 970. 

Panchi Mandat, I PLT 318 : 57 I 
273, 

Sukiideo Pathik, 3 PLJ 389:l9CrLJ 
209 ; Rahimadi, 22 Gr LJ 349 (C). _ 

Ghulam Mohammad, A 1942 L 29o . 


3rLJ14(FB). , 

gacharlu, (1905) 29 M 236 
Tuka Hussain Saheb, (*924) 48 M 
; Jitendranath, A 1936 C 294 ; 3 
:j 83. 

: 385. 

Sardar v. Nagendra Bxswas, 


LR 89. 
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illega This case considered the vieW ol he CTlrm . H 

Lalit'^* and Surendra’s case»5 which hcM High Court in 

mcn^ ThTom- si required by law to writeajudg- 

Sa = S"S S'a = .XJr; “T s 

ind„^c section is final.’ Where a 

judgment does not give reason but contains only the words ‘Heard I see no 

rrThis se compfiance with dte provh ons 

of this section, where the memorandum of appeal contained a numberTf 

grounds th at adm itted of argument.^ Giving reason for dismissing the^ 


93. 

94. 

95. 

96. 

97. 

98. 

99. 


1 . 

2 . 


Basavenaf>pa Basaia, (1927) 29 Bom LR 
488. 

(1925) 42 GLJ 551. 

(1925) 42 GLJ 554. 

Ramtohal Dusadh, 36 C 385 : 9 Gr LT 
401 ; Ponnaswami, A 1941 M 604. 

L. M. Ismail, (1927) 5 R 274 \Jazat, 
5 OWN 320. i > 

Ramtohal Dusadh, (1909) 36 G 385, 
Khiali, (1922) 44 A 759:20 ALT 
739 ; Pratap Singh, A 1961 SC 586 : 
1961 {l)GrLJ 733; U.J.S. Chopra 
V. Slate of Bombay, A 1955 SC 633 ; 
Prem Mahton, A 1935 P 426 ; 

Rana Raja, A 1955 Sau 9 ; Madho 

Singh, A \957 Raj 204: 1957 Gr LI 
797. 

(1925) 48 A 208. 

RomNarain, 8 A 5 1 4 ; TVao/ma, 1 7 A 
241 (FB) ; 4man<jr Sardar, (1909) 38 
G 307 ; Ekkowrie Mukherji, (1904) 32 


3, 

4. 


5. 

6 . 


7. 

8 . 


C 178 ; Padaralh Kurmi, 24 Gr LI 477 • 
Bala Bux, A 1938 P 366 ; 39 Gr LT 
732 ; Abdul Laiif, 37 GVVN 235 ■ 
Brij Mohan Lai, A 1925 Oudh 290 * 

Gurubari Behara, 2 PLJ 695, cases 
referred to, 

Ramkant Pandit, \9 Ct 304- 44 fp 

208 (P) following Gurubari, 2 PLf 
695 ; Ekcoivrie Mukherjte, (1904) 32 P 
178 ; Chhothu Gope, A 1938 P 176 • 37 
GrLJ 380. 

19CrLJ316(R). 

Rashbehari v. Balagopal, 21 G 92 • 
Krishnayya, 25 M 534 ; mya v. Beni 
9 GVVN 623 ; Warubai, 20 B 54^ •’ 
Ram Rao, 13 NLR 169: 18 Gr LJ 993 : 

(jAo«, A 1929 G 773 : 31* 

Kunhammad, 24 Gr LJ 439. 

Barjoon Mahto, A 1935 P 37 : 36 Gr I T 
261 (1) ; Chhatu Gope, A 1938 P 176 
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are""! “rpiieTto"^ °f f-t and law 

in considering of the constitution. * ’ Court felt embarrassed 

u^delVhis^sSon^t^C■om■; dismissing the appeal 

to do so. ProvisLn is ^e bound 

Appellate Court before rl'c • ■' opportunity. Consequently, the 

record and perusine ilip ^ appeal summarily after calling for 

pleader again T*fe r ther" *^u'' to hear the appellant or his 

record is called for - be heard after the 

dismS the^'anno-il”^ appeal.-If the Appellate Court does not 
to the annnll')^? summarily, it shall cause notice to be given 

Government such officer as the State 

at which siirb ‘'^PPO’ut in this behalf, of the time and place 

tion of meh A*'’ '^hall, on the applica- 

Ippeal ; ^he groun^ds of 

or sicHnn‘^4.?7"^!i°^ Section 411 A, sub-section (2), 

be crivp t ik’ "^PP^P^ts Court shall cause a like notice to 
De given to the accused. 

SYNOPSIS 

Gorr«ponding sections in former 4. Jail appeal. 

Rules. ■Appeal cannot be restricted to selected 

Notice of appeal. r, Rfo^nds. 

w- .Notice in appeal against acquittal. 

Donds former Codes. — This section corres- 

?v of 1877\nd ^ '872, S. 173 of Act 

ol 1877 and is the same as that of the Code of 1882. 

tn whmn^**!** f*' Bengal, District Magistrates have been appointed officers 

fei, "s“?r ^ p“?s“' “ 

After the appeal is admitted reasonable notice 
gatory " otice to all parties of the time fixed for hearing is obli- 

thf> <iuite clear that it is the Court that should furnish 

tr. ^ copy of the grounds of appeal.^* Failure 

1 no ice o the State and allowing the appeal cannot be sustained.*® 

It has been held that the disposal of an appeal from conviction without 
no ice o e complainant who has been awarded compensation out of ‘fine’ 


1 . 

2 . 

3. 


9. 


10 . 


II. 


Mushtak Hussain v. State of Bombay 
^953 SCR 809 : A 1953 SC 282 : 1953 

Manmolha Nath Sarkar v. U. B of 
Dhalrigram, 40 OWN 128 : 37 Cr LJ 
904 ; Akramuddin, A 1939 G 541 : 40 
Cr LJ 839 j Badri Prasad Agarwala, A 
1950 Ass 5: 51 Cr LJ 241. Deval 
Mohton, A 1930 P 499 ; Basavabba 
Basava, A 1927 B 361. 

Surendra Nath, A 1926 G 161 : 27 Cr 
LJ 412 ; Lalit Kumar Sen, A 1926 C 
174 : 27 Cr LJ 382. 


12 . 

13. 


14. 

15. 


Hari Pershad, 24 VVR (Cr) 60; 
Venkalaramadu, 2 Weir 475. 

Devendra Marappa v. Sfuttappa, 25 Bom 
LR 251 ; Hitanda Mech v. Anumuta 
Chetlyar, A 1940 R 247 : 37 Cr LJ 832 : 
Shiialingappa, A 1923 B 74. 

Chirumanilla Tirupattaya, 1956 An WR 
998. 

Karuppana Kone, A 1942 M 365 : 42 Cr 
LJ 9^ ; Bharasa Naw v. Sukdeo, 53 C 
969 : 27 Cr LJ 1086 ; Prabhakaran Nair, 
A 1960 Ker 314. 
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or to the Crown, is bad in The Madras High Court however held 

that in appea s under S. 250, it is not imperative that notice should be eiven 
to the accused.^’ ^ 

Though It IS proper and desirable in an appeal under S. 417toiTive 
notice to a complainant in a complaint case and more particularly where 
compensation of costs are given to a complainant, failure to give such notice 
does not render an appellate order illegal.i^ If the accused is acquitted on 
h s appeal against his conviction and notice was sent only to the State and 
not to the complainant who had been awarded compensation it would be 

fh^order ^ accused to go through another ordeal by setting aside 

1 lawyer!^^'' hearing ol the appeal if he is not represented\.y 

5. Appeal cannot be restricted to selected grounds.- An order 

‘se„tenc“L:r:- ^ 

6. Notice in appeal^ against acquittal.-Notice must be served on 

the accused. Where notice is served on some of the accused the appeal may 

served.2- fhe complainant may ask the High Court to issue notice in the 
manner provided m Ss. 70 and 71. ^ 

423 

appeal 

of the case, if such record is not already in Court. After nerns- 
mg such record, and hearing the appellant or his pleader if he 
appears, and the Public Prosecutor, if he appears, and, in case of 
an appeal under Section 411 A, sub-section (2), or Section 417 
the accused, if he appears, the Court may, if it considers that 
o^may— ° ground for interfering, dismiss the appeal, 

{a) in an appeal from an order of acquittal, reverse such 
order and direct that further inquiry be made or 
that the accused be retried or committed for trial 
as the case may be, or find him guilty and pass 
sentence on him according to law • ^ 

from a conviction, (1) reverse the find- 
ing and sentence, and acquit or discharge the 
accused, or order him to be retried by a Court of 


Powers of Appellate Court in disposing of 

.-(1) Ihe Appellate Court shall then send for the record 


16. 


17 . 


18. 

19 . 


Bherasa Naw v. Sukdeo, (1926) 53 G 
969 : 43 GLJ 583; Belwant, A 1936 N 
144; Range, A 1943 M 565; Mangalchand 
V. Mohan, A 1917 N 122 : 19 Cr LI 
927. 

Vellayan, (1915) 39 M 505 ; Ambakkagari 
Nagi Reddi, 33 M 89 ; Palaniapba 
Velan, (1906) 29 M 187 ; Krishna Kone 
V. Narayan Das, 41 MLJ 172. 

Harsukh Ramlal, K 1953 N 305 : 1953 
Cr LJ 652. 

Marta Sossai v. Aroklam, A 1942 M 
465 : 43 Cr LJ 743 ; Kartikrani, A 1937 


20 . 

21 . 


22 . 


N 123 (Practice in Central Provinces 
r complainant) • 

S N 2 ^ 7 “'^'"^* ''■ Mudaliik 

^ALjIfs? A 543 (FB): 

Kafar Sheikh, (1913) 41 G 406 - IP 

CWNl47 ;18;CLj'582:20 IG 741 

Cr TT"*Rfi9’ ^ P 254 : 26 

«f.. , Sadhxr, A 1942 P ap . 

LJ 351 (1) : 32 S; 

Golak, A 1944 C 234. 
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competent jurisdiction subordinate to such Appel- 

findinn for trial, or (2) alter the 

hnding, maintaining the sentence, or with or 

without a tering the finding, reduce the sentence, 

uhho .1 n reduction and with or 

he Tnt^^ the finding, alter the nature of 

on H d to the provisions ofSec- 

sZe ■ ’ not so as to enhance the 

sudrTde'r ; 

'"""denmYrf consequential or inci- 

dental order that may be just or proper. 

CouiVh mlYYnl? "" conviction lies to the High 

consistent therewitdrconui;:YTn%Hr 

the accused'hasYaY^^ sentence shall not be so enhanced, unless 
such erhancemern " of showing cause against 

altei- ol reYel-icYheYrY ‘;°'V^''^cd shall authorise the Court to 
such verdict is erm ^ 'C of a jury, unless it is of opinion that 

" to a nlun?erstaS ^/--clire.ction b^he Judge, 

laid down by him. ® of the jury of the law as 


1 . 

2 . 

3. 

4. 

5. 

6 . 

7. 

8 . 

9. 

10 . 

11 . 

12 . 

13. 


14 . 


SYNOPSIS 

Corresponding sections in former 
CiOclcs. 

Legislative Changes. 

Effect of 1923 and 1955 Amendments. 

Powers of Appellate Court in disposing 
of appeal. ^ ^ 

Scope. 

Criminal as distinguished from Civil 
Appeal. 

Power of the Court to set aside an 
order of acquittal. 

P^wer of the Appellate Court to 
alter conviction. 

Two appeals in two separate cases 
tried together. 

Appeal if lays open the whole case. 

Distinction between the powers of the 
Appellate Court in appeals from con- 
viction and appeals from acquittal. 

Appeal against acquittal is on the 
same footing as an appeal from a 
conviction. 

Limitation for filing appeal. 

— before Sessions Court. 

— before High Court. 

—Power to excuse delay is not within 
the section. 

Is the appellant limited to the 
grounds of appeal. 


15. 

16. 

17 . 

18. 

19 . 

20 . 

21 . 

22 . 

23. 

24. 


24a. 

25. 

26. 

27. 

28. 


Appeal cannot be admitted on 
restricted grounds. 

Summary Dismissal of appeals. 
Dismissal for default. 

Appeal cannot be restored. 

Death of the Appellant. 

—Duty of Court. 

Adjournment of appeal. 

— Absence of appellant or his Counsel. 
Appellate Court’s power to rehear 
appeal after signing the judgment. 
Duty of appellate Court. 

Appreciation of Evidence. 

Sentence. 

— Interference. 

Sub-section (1). 

— Appellate Court shall then send for 
the record. 

—‘Then’. 

— ‘After perusing such record’. 

Record lost. 

Hearing of appellant or his pleader, 
if he appears. 

Right of Reply. 

‘And the Public Prosecutor if he ap- 
pears’. 

And in case of an appeal under S. 417 
the accused if he appears. 
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29. ‘May if it considers that there is no 
sufficient ground for interfering, dis- 
miss the appeal’. 

— Appeal disposed of on the merits. 

— Pleader not heard. 

— Power to revise judgment. 

30. Sub-section (1-a) ‘‘in an appeal from 
acquittal.” 

— Interference. 

31. ‘Reverse such order and direct that 
further enquiry be made.’ 

32. ‘Or that the accused be retried or 
committed for trial.’ 

33. ‘Or find him guilty and pass sentence 
according to law.’ 

34. Sub-section (1-b). 

— “In an appeal from conviction.” 

35. Reverse the finding and sentence. 

— acquit or discharge. 

— Or order him to be retried by a 
competent Court. 

— Power to order further inquiry. 

36. ‘And acquit or discharge the accused’. 

37. ‘Or order him to be retried or com- 
mitted for trial’. 

cross-examination is a 
good ground for retrial. 

— Evidence omitted by lower Court, 
if retrial should be ordered. 

38. Retrial. 

— Whole case is re-opened. 

— Retrial cannot be directed on a 
charge on which the accused was 
acquitted. 

— Co-accused should also be retried. 

39. Order of retrial without notice to the 
accused is bad. 

40. Power of the Appellate Court to try 
the offender itself. 

41. Power to direct commitment for trial 


before the Court of Session. 

— Fur tlier inquiry cannot be directe<l 
under Sub sec. (1) (i). 

42. Sub-section (1) (^) (2). 

— Altering the finding, maintaining 
the sentence or with or without alter- 
ing the finding reduce the sentence. 

43. ‘Maintaining the sentence’. 

44. Alter the finding. 

44a. Illustrative cases. 

45. Alteration of charge. 

46. Reversal of acquittal on appeal. 

47. Power of Appellate Court to alter a 
finding of acquittal into one of con- 
viction. 

48. Sub-section (1) {b) (2). 

49. Sub-section M) ib) (3). 

50. Alteration of the sentence whether 
amounts to enhancement or not. 

51. Order under S. 106 (3). 

52. Appellate Court's power to order 
accused to repay complainant’s Court- 
fee. 

— If enhancement of sentence. 

53. Sub-section (1) (c). 

— In an appeal from any other order, 
alter or reverse such order. 

54. Sub-section (1) (rf). 

— ‘May make any amendment ('r any 
conjcquential or incidental order that 
may be just and proper. 

55. Power to order expunging of remarks 
from judgment of lower Courts. 

56. Sub-section (I -A). 

57. Sub-section *2). 

— Order him to be retried. 

58. Ss. ^23 (2) and 439 (6). 

59. Difference between S. 423 (2) and S. 
307. 


1. Corresponding sections in former Codes. — "I’his section corres- 
ponds to S. 419 of the Code of 1861, Ss. 271 and 272, paragraph 3, Ss. 280, 
284 and 299 of tlie Code of 1872 and S. 174 of Act IV of 1877. 

2. Legislative Changes (1898). —The power to enhance the punish- 
ment conferred on the Court of Appeal by tlie Code of 1872 was taken away 
by the introduction of the words in Cl. (b) in the Code of 1898, viz, ‘not to 
enhance the same’ and was vested only in the High Court acting under S. 
439. Cl. (t/) was inserted for the first time in the Code of 1898 ; Sub-sec. 
(2) corresponds to Cl. (d) of the Code of 1882. 

Legislative Changes (1955).— Sub-section (l-A) has been added bv 
Act 26 of 1955. ^ 


3. Effect of 1923 and 1955 Amendments.— For ‘Effect of 1923 
Amendments’ see notes infra under Cl. {d). Prior to the insertion of this clause 
the Appellate Court could not enhance the sentence which the High Court 

could exercise under S. 439 (6). The Appellate Court has been given the 
same powers. 


Powers of Appellate Court in disposing of appeal. — This section 
does not confer the right of appeal but prescribes the powers and the mode 
of the appellate Court in disposing of an appeal. 

Notwithstanding the omission of the clause which formerly found a 
place in S. 272 (Act X of 1872) that “in no other case shall there be an 
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entertain such anlppeal^”*^ «'cqu,ttal” no Court except the High Court can 

‘Turn “n'h^r wkh °die' record" b°f '"'^‘‘'ated 

sufficient ground for interfering', tliat ther^ hn “ "'Aether there is 

Itself a sufficient ground to justify int^ ^ misdirection is not 

Coin t must proceed to consider^vhether The 

rnisd^ection and has occasioned a ffiilurfof 

served :- "Tdnffi thL ffirso“u®“|**"^'* Appeal— White J ob- 

"herc questions of disputed fact are'^in'" \ Criminal’ appeal 

v.c.ion IS right and that m Iffi resnect a f '^'’-^^er the con- 

one. There the Court must be convinced "h'r" ^ Civil 

by a ffiuer Court that the hnding is wronj’.^. '■<=^«sing a finding of fact 

Commentary on S. 417 aside an order of acquittal.— i'er 

late Court cannot alfer fonvktffin “> alter conviction.— An Appel- 

ntent^ This view does not seem o he P7"^'P;"' to one of Tbet- 

^tit the Calcutta High Court decision in Begu's 
decisions and distinguishing- Bepu^i m ■’ 26 ^ ^o^^o'^ed the earlier 

accused person for one ofTcnce canmu 1 > ^ conviction of an 

Tor a diflerent ofience with wiiicii he appeal to a conviction 

would prejudice the accused charged where such alteration 

^ Tw 

of procedure.— WhcreTwo'Tonpnr*^^*^ together— Illegality 

each of which the accused werr rr n in two separate cases in 

as one case, held, the duty of the 'innelfi ^PP^^Js were tried together 

absolutely separate and L deal with it ^ to keep each appeal 

evidence given in that case and that case"^^ confining itself to the 

acts is of such a nature^h case. — When an act or a series of 

which can be proved will ^vluch of several offences the facts 

Appellate Court noTvvith^ interference of the 

regard to any of the other offences 3o^‘ The' A ^ 

provisions of S. 423 in Tn i r’ Appellate Court can under the 

lower Court and find the frF u conviction alter the finding of the 

acquitted by that Court PPe ant guilty of an offence of which he was 

which seems to have overlonkeH distinguished in Sami AyyaBf case^^ 

{b) (2). ^ overlooked the expression ‘‘alter the finding” in Cl. 

finding while marntai^ning^hesentf^^ 

Ss. 237 and 238 of the Code^^a ace is not confined to cases falling under 

23. ^angasami V. J^arasimhulu, (\B83) 7 M 

23^- 73 lA 77 ; 50 CVVN 692 

M CLJ 25: 
ft a’ Milan Khan v Saeai 

25 ^ 347 (349). ^ ‘ 

Ik 

2 7. Dibakar Das v. Saktidhar Kabiraj, (1927) 


28. 

29. 

30. 

31. 

32. 

33. 


54 C 476. 

Lala Ojha, 26 C 863 : 3 CVVN 653 ; 
Fata Singh, (1900) 27 G 660. 

Doat Aliv. Aluhammad Syedali, (1927) 
32 CWN 328 ; 47 CLJ 201. 

Krishna Dhan Mandal, (1894) 22 G 
377. 

Jabanulla, (1896) 23 C 975. 

(1902) 26 M 478. 

Golla Hanumappa, (1911) 35 M 243. 
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an order of acQu ra?. '^^ ' in an appeal from 

UCI oi acquittal and m an appeal from a couviction.^^ 

fro™ a ctEloTlTlm 

appeal by the Lora! Pmrf-rM * of 1861 contained no provision for an 
against an acquittal was firs! imroSd in‘*,hTGol'‘on872 

Codi beurel‘\hVr^luoUL'"r"'^ distinction in the Criminal Procedure 
against a conviction’h^ia Th^ difference ''seems'‘“to‘le''"'* 

e^r^rc^r ^owers^^nff^rr^bTs 47;' 

t juS " -Sently demanded in'.he inte7s'ts 

sH“HSSFS“-“ 

See II Art. 154 ol the Limitation Act. 

This IS also the practice prevailing in .\fofussil Courts 

s- -Fii'; rr; 

ssiSillE isFSH'Ss 

of the Limitation Act. ^ ^ ^ ^ application is presented under S. 5 

SS;S?“=="“:'HSs 

15 . Summary Dismissal of appeals.— S’ff S 421 


35. 


34. Darbari Mai, (1911)8 ALJ 1129- 12 

Gr LJ 575 ; 12 IC 839. 

34“. Prag Dat (1898) 20 A 459 ; see Z)<r6u/v 

v. Malukdhari Singh, 
091:)) 20 OWN 128 : 32 IC 137. 

CAo/u, 9 A 52, sec also In the mailer of 
0/ Govt. Pleader, 7 MHG 
339; Dukaran, 7 NWP 196 ; Ranajirov 

Bom HCR 1 ; Balwant, 
42^G 6I2* ^ ^ 528. 

MLJ 561 : 16 LW 764 ; 24 Gr LJ 89 : 


38. 


36. 

37. 


AIR (1923) M 95. 

Nafar Sheikh, 41 G 406 (410) 

followng Lukhi jYarain Serouji v. Sri 
Ram Chandra, (1911) 15 GWN 921- 
00 Vircfiand, (1911) 35 B 418. ’ 

tT' 0/ Bombay, 62 

= ^ SG 748: I960 

A 1^5 PP 

^ y oud/itr Kumar. A 194*? 

1925 i> 453^"^ ^ 

38b. A 1S59 SC 436. 
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or ilie party is absent. The Court k j 

hear the appellant or hh pleadL 'f recoreP^ and to 

appeald^ J Os illegal to recoiTan order of the 

Mich an order is not contemplated hv th an appeal “in default” as 

17 A I o\ the provisions of S 423 

17. Appeal cannot be restorer! _ \ . o . 

restore .ippeal lias „o pos.er to 

. c„;,„ .,c.ro:e\f, t.~ It is not necessary for 

not to proceed with the anneal ^ owing to his death 

dispose ol the appeal.'^ ourt siiouJd peruse the record and 

srs SlHEsSl ” P'-' - eo;" 

theirs It is ihe duty of the .Appellate CourT S/u'siX appel|^« 


judgr^lenc Anndram ‘r ^“T*’ ‘h' 

after the judgment \L hcL Sgnecl l" liimT" 

which hclTthlf tli’e wor'ls'”*' "y a decision under the Code of i872 and 
appears;; tiemu ‘h:,7 lit::^, t ^ '" 


agent isX a i di ■' n '' ^ °' appellant, his counsel or 

"tfu good Taw. tad.spe, .sable condition to considering kn appeal” seem to be 

jtttipiLt •■', - t "” ^tv 

S 424 rear! A^vi'tli < 'xan 11 '^nate ts, other llian a High Court 

Muliick and other cascs.^«” ommentary on the next section and see Jamail 

intiaxiuceT’lw senttnees passed.—See S. 4J5-A, 

of 1923) under wlhch all or any of 

is admitted it rann }^ *|'^*^*^^** Inive a right of appeal. Once an appeal 

lo beTilhdVl.r T be dismissed for non-prosccution nor can it be allowed 
Di'ovisir us rmun'in 1 Coui't is to procccd in accordance witli the 

whether the annr T' ^ connection it makes no difference 

whether the appeal is against an order of acquittal or conviction.^ 

as the^ of Evidence. — It is the duty of the Appellate Court 

slioiilfl unMi^- ^^*-*^1 bear in mind the real fact in dispute and it 

intr on the tr ^7 imaginary discrepancies which have no bear- 

ing on the truth or falsity of the prosecution case 


39 


40 


41. 

42. 

43. 

44. 


Trimbuk Bah ant Vaidya tI926) 29 
Bom LR 1022: 50 B 673; Pohpi 
^Bowing 13 171 and other cases : 

Bansx Mirdha, (1923) 50 C <512 ‘ 21 
CVVN 9-17 : 39 CL.T 278 : AIR (1924) 

CWrr, (1922) 21 ALT 

100 : 24 Cr LJ 662. 

1 926 B 548 ; Bansi Afirdha, A \92^ C 
2'^.’, bj 1150; Add, Afistakin V. 

Sakh Ranj , A 1945 Oudh 52. 

Balakram Singh, (1919) 6 OLI 370 : ‘^O 
Gr LJ 744 : 53 IG 152. 

Sankatha Singh v. Stale of U. P., A 

1962 SG 1208. 

Pearsey, 1957 ALJ 718. 

Pajed Sheikh, 62 OWN 129 : A 1957 A 
736. 


45. 


46. 

47. 

48. 


49. 


50. 


Afaung Saw v Ala Bwin Pya, (1925) 4 
R 1P8 ; Kabir Shah, (1923) Pat Supp. 
CVVN 237 : AIR (1923) P 297 (2). 

13 A 17! (FB) Mahmood J., dissenting. 
2 B 564. 

Jamait Alullick, (1907) 35 C 138 fol- 
lowed in Kalu AUrza, (1909) 37 G91 
(97) ; Fidoi Hossain, (1912) 40 C 375 ; 

14 Gr LJ 419 ; 20 IG 403 ; sec Decen- 
*a, (1915) 17Bom LR 1085. 

Biswanalh Chakravorty v. Haripada 
Dhara, A 1959 C 443; 1959 Cr LI 
83 ; Sudhindra Nath DuU, A 1957 C 
677 : 1957 Cr LJ 1245 ; Banko Singh v. 
State of U P. 1959 MWN 422 (SG) ; 
Chittar, 1957 Cr LJ 155 (Raj). 

J. B. Rai V. Kharga Singh A 1 958 C 
263 : 1958 Cr LJ 758. 
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v.ltl appellate Court will not interfere 

with the order ol sentence unless it is satisHed that the order of sentence 

represents an improper exercise of his discretion by the triaf Judiic l lie 

Ta'i rn^rn according to law” in S. 423 (1) [a] mean any sentence 

that could be given lor the offence.^- 

24. Sub-section (1) The Appellate Court shall then send for the 
record of the case, if such record is not already in Court.— Tlie lan- 
dafory""' (-) 's ‘may’ but the language here is ‘shall’ which is man- 

„ 2^^®“ the appeal has not been dismissed summarily under 

b. 421 and after noti^ has been issued under S. 422 to the appellant or 

subsequent 

part ol b. 423 (1) vtz., hearing the appellant or his pleader etc.’ 

-After perusing such record.’— (Mahmood, I., dissentimrl a fnll 

bn^ 423 'o‘' 'd ' ^ t>'« "le only limitatioA placed 
by b. 423 on the potvers of the Appellate Court is that the Court, before dis- 
posing ol the appeal, must peruse the record and if the appellant is present 

o IS represented by a pleader the appellant in person must be heard or 
the pleader must be heard ”’ It is the duty of an Appellate Court on an 
appeal from an order under bs. 110 and 118, to look into the evidence 

nm dealing with it to come to a decision thereon 

notwithstanding that the counsel for the appellant has practically ig.iored 
It during argument.’* When, in a criminal appeal, no one appears on 
ehalfol the appe lant, the Court must peruse the record. decision upon 

a perusal only of the judgment appealed against is not legal.” ^ 


24-A. Record lost. 


-Where the record is lost— new trial is ordered. 

25. Hearing of appellant or his pleader, if he appears.— Com 

mentary supra — under the Keading‘Dismissed for default.’ 

When a criminal appeal has been rejected without hearing the Appel- 
ant s pleader, and it is afterw-ards proved to the satisfaction of the Aopdhttc 
Court, that an adequate excuse has been made for the pleader’s non 
^ppeamnee, it is open to the Appellate Court to rehear the appeal on its 

of 192^3™*"’ '"'"‘“des a muklUar. See S. 4 (r) as amended by Act XVIII 

26. Right of Reply.— Tire appellant has a right of reply to the 

Crown on the hearing of an appeal.^® ^ ^ 

27 ‘And the Public Prosecutor if he appears.’— The Public Prose- 
cutor if he appears must be heard before disposing of the anoeal R . 
what IS the position of the pleader retained by' the fomplainanf ? A com 
plainant cannot c aim as of right to be heard in appeal. The matter^s 
one which may be left in each case to the discretion of the Court.” 


51. 

52. 

53. 

54. 

55. 


Slate V. Lachman Kevalramy A 1955 B 
373 : 1955 Gr LJ 1324. 

Public Proserutor v. Annamalai Udayan, 
A 1953 M 608 : 1955 Gr LJ 1363. 
Pohpi{\B9\) 13 A 171 (l'B):(189i) 
AWN 48. 

Fidoi Hossain, (1912) 40 G 376. 
AbbashAliy (1913; 14 Gr LJ 182 : 19 
IG 182 (C). 


56. 

57. 

58. 

59. 


AWNU?.'"'®"^ AWN 83; (,885) 
^873) 2 Weir 471 : 7 MUCR App 

21 PR (Gr) 1917 ; 18CrLT 3 ^ 
08M) 7 MHCR App xlii : 2 Weir 
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appearing on beiualf^nhe^Wn!^'^*^^ Counsel feed by the complainant 

‘'’Accused if he 

prelerred to the High Courts aeainst T T r Government to be 

provides that in such cases tlie ‘Hitrh CnurT" acquittal and S. 427 infra 
that the accused lie arrested or arfm'f i ' "Tiay issue a warrant directing 

to the accused calling upon Vim to l” »^ttS 

convicted. “ cause why he should not be 

terfering, dismiss theVppell.^lV/t sufficient ground for 

:tioii that nn Ar.r^»ii J' o ^vtous from the prov'ision of this 

an 

of conviction; and ' If no' TuffidV interfering with the order 

Appellate Court not to interfere.'! !s shown, it is the duty of the 


mieriering, dismiss the anneal ’—I, , 7 r ®"”»cient ground 1 

section that an Appellant is not r Provision of t 

appellate Court as^ he is before ilV ‘ position before 

the Court that there is rnfficient'^l^mn,?,^**^ r him, but must sati; 

of conviction; and if no suffici^-*^^ ^ interfering with the ore 
Appellate Court not to interfere. 

to revfs'^e ^dgmeVV.V'hm “h * Vc“V‘ h 

aside order of the lower AnnelfiV p no power under S. 439 to set 

appellant’s pleader or counsel was on? ground that the 

heard.« ‘ unavoidably prevented from being 

ference.-bW coninientari mrs“ 4 ‘l 7 Acquittal’- Inter- 

section. It is now well settled thai thoVhVfe"'H .* r" 

review the evidence upon which an orH “ r ^ H'gli Court has full power to 
well settled that the presummio,? Vf acquittal is founded, it is'^equally 

acquittal by the trial Court and the further reinforced by his 

bility of the witnesses must he given nronV !!s to the credi- 

slownessofan appellate Court in P ^ consideration and the 

mind and there must be substLii-,1 witnesses must also be kept ir 

late Court to come to a cmielV on ‘^°™r‘li'!g reasons for the ap^el- 
An appeal from acquittal need not ‘bW' that of the trial Judge.':* 

from conviction and il the Hio-li Pr, ^ treated differently from an appeal 

not justified by the evidence of ^rquittal is 

coming to the conclusion that there fere V" ^'de the acquittal without 
compelling reasons for doing so.®^^ 


60. 

61. 

62. 

63 . 


9CWNul\^' (1905) 

5 A 386: (1833) 

OpetKhan, (1922) IP 589 ; 4 PLI 
98 : 24 Cr LJ 118 (2)* 71 IC 24fi 
(2) : AIR (1922) P 587 ^ 

^^‘^•'^Sh v-Slaleo/Punjal., A 1957 
jJ6: 1957 Cr LI 431 • Atl^v x, 
Slate of U. P A 1956 SC 807 Saiiant 
A 1961 SC 715; Ajmeer Singh 

1953 SCR 418- 
I~‘d 521 ; Harbans Singh v 

Stau o/ Punjab^ A 1962 SC 439 ; W 

A 1958 P 51 : 

1958 Cr LJ 81 ; State v. Prakash 
Chand, A 1955 MB 209 : 1955 Cr LT 
1600 ;^/fl/^ V. Kanu Dharma Patil A 
1955 B 390:1955 Cr LJ 1313 
V. IndraBhujan, A 1955 Ass 54 : 1955 


fj > Stale V. Ram Autar, A 1955 
A 138 : 1955 Cr LJ 394 ; State v. Na- 
rayan Assan, A 1956 TC 89 ; 

SC 52 ; Sat Ram Dass, A 

1962 Raj 3 ; M. G. Agarwal v. State of 
Maharashifi, A 1963 SC 200 following 
^nva Swarup, 61 lA 398: A 1934 
P 22/ ; Aar Muhammad, A 1945 PC 
151 : *17 Cr LJ 1. 

63a. Radhakrishan v. Slate of U. P., A 1963 
SC 822 see also M. G. Agarwal v. State 
of Maharashtra, A 1963 SC 200 where 
narbans Singh v. State of Punjab, A 1962 

Singh, 1953-2 SCR 
198 : A 19o3 52 and Ajmer Singh v. 

State of Punjab. 1953 SCR 418: 

^ fJ 1 , Sanwant Singh v. Slate 

of Rqjsthan, A 1961 SC 715 referred to. 
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benefit of the doubt Lould no" go where h h^ nhead v"l?e d'-^ 

r^riS Conn wivh -t brush aside the'VfevTlTken b" 

because result of 7 P-''‘'="'‘y absurd or unreasonable merely 

came to think that it is""poS^^^a^r 

.Fia. r 

mal®rsVa°rfisCwKesar^grn^^^^^ whiclMhey' 

In an appeal against acquittal, where the High Court finds an arri.spH 

person guilty the High Court is to pass sentence in accordance with law tbp 

sentence to be passed should not be in excess of the punishment exercisable bv 
hL the H°X P \\ "'^r .[‘"‘■‘bcr held in Bansidhar Mohanty v. State of OriL'^^l 

we ebt ‘be evidence and will give prooer 

to he to such matters as (i) the views of the trifl fudgc^as 

to the credibility of vvitnesses, (ii; the presumption of innocence in favour Tf 
he accused reinforced by the fact of his acquittal at the trial, (Hi) the right of 

S>urtr"dist° ‘b" benefit of the doubt and (H) the slowness ofL apellate 

ourt m disturbing a finding of fact arrived at by the Judge who ifas the 
advantage of seeing the witnesses. ^ " * ‘b*^ 

The Appellate Court will reverse an orripr nf 

(■act where it findsjhe lower Court’s findings extremely perverse an^mef 
law ’» “c unreasonable,”* or based on an erroneous view of the 

DAreh d r , V “ "'ith order of acquittal to enable state to 

patch up defects in the case.’* High Court may convert an order of acouit 
tal into one of conviction ot an offence for which he was not charged t ; 
an appeal from an appellate order of acquittal where the appellate Court 
does not discuss the evidence at all nor does give any reasons^whv the 
dence should be discarded the order of acquittafis liabfe to be set asWe!^” 


64. 


65. 

66 . 


StaU V. Mohanlal, A 1958 Raj 338: 
1958 Gr LJ 1540. 

Ramjanan Singh v. State of Bihar. A 1956 
SG643 : 1956 Gr LJ 1254. 

Bansidhar Mohanty^ A 1955 SG 585 • 
1955 Gr LJ 1300. 

66a. Jaidevv. State of Punjab, \ 1963SG612. 
S. 423 (1) (b). In re Jedayandi, A 1963 
M 83 following Abdul Kadir, 50 GWN 
88 ^6) : A 1946 G 452. 

67. Boddepelli Lakshminarayan v. Somvari 
Sannayasi, A 1959 AP 530. 

67a. A 1955 SG 585 ; State v. Bhawanesh 
Kumar, A 1958 MP 205 : 1958 Gr LJ 
129 ; State v. Dayava Girda, A 1962 Mys 


68 . 

69. 


70. 

71. 


72. 

73. 


124. 

5aWur Singh, A 1931 VP 
1 / ; Dz CiF LJ 56. 

Mysore v. Malvalli Thimo- 
niah, A 1951 Mys 51 : 52 Gr LJ 590 • 

SG 439 1962 

Barha Jetha Majhi, A 1 942 P 1 90. 
Superintendent and Remembrancer of Leeal 
^airs V. Moazem Hossain, A 1947 C' 
318: 48GrLJ 815. ^ 

Ramaswamy Nadar, (1959) Part II <;pa 
228 ; A 1958 SG 56 ; 1958 GrLT 7 ?^ 

A 1957 A 777' 

1957 GrLJ 1360. 
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Clause (a)— applies to the High Court only'^^See S. Ml supra. 

31. Reverse such order and direct that further enquiry be 
made .—Can the Appellate Court after the finding under sub-sec. (1) (a) as 
It can do under Cl. (b) (2)? Although such power is not expressly given 
It has been held that it has got such powers and an Appellate Court can 
m an appeal from conviction, alter the finding of the lower Court and 

appellant guilty of an offence of which he was acquitted by that 

32. ‘Or that the accused be retried or committed for trial’.— 

The Appellate Court has full discretion to order a retrial whether it acts 
under Cl. {a) or CL (/>). 

Under the wide powers conferred upon the High Court by S. 423 (1) (a) 
the High Court is authorised to direct a lower Appellate Court to retry an 
appeal which was before it for determination.’® 

Grounds for ordering a retrial. — Where on an examination of the 
record of a case, as it stands the evidence of the complainant and witnesses 
seems to point to the fact that there has been a miscarriage of justice in a 
serious case and the Judgment of the Sessions Judge does not satisfactorily 
review the evidence, the High Court will direct a retrial.” 

T'K and pass sentence according to law*. — 

The High Court in an appeal against acquittal preferred under S. 417 can 
act as an original Court and after setting aside the order of acquittal may, 
instead of directing a retrial or committing the accused to take his trial 

before the Court of Session as the case may be, convict the accused and pass 
the proper sentence. 

•a* Sub-section (1) (b) — ‘‘In an appeal from conviction”. — For 

difference between the powers of an Appellate Court against an order of 
acquittal and that of conviction, see Commentary supra under the heading 
“4. Power of appellate court in disposing of appeal”. For ‘Scope* of this 
clause see Rangasami's case.’® 

35. ‘Reverse the finding and sentence and acquit or discharge 
the accused or order him to be retried by a competent Court, or com- 
mitted for trial*’. — “It has been suggested that the word ^reverse' means to 
change to the contrary, and that to reverse a verdict of guilty is to change 
It into a verdict of not-guilty ; and that although the Court, as a Court of 
Revision, may grant a new trial, as a Court of Appeal it has no power to do 
so. But I am of opinion that this is not so.*”® 

Reverse the finding and sentence in S. 423 (1) (b).— Sir Arnold 
White, C. J., heId:-'“The words ‘reverse the finding and sentence’ inch (l)(b) 
mean reverse the finding upon which a conviction is based and do not empower 
the appellate tribunal (or at any rate an appellate tribunal other than the High 

74. Rongasami y. NarashiMu, (1883) 7 M 589 : 22 Cr LJ 337 : 61 IC 161. 

^ re Rangasami Kanda PiUai^ (1926) 53 

75. Jabanulla, (1896) 23 G 975 followed in MLJ 694, see cajcs referred to In re 

Wara, (1911)34 A 115. Jedayandi, ^ 1963 M 83 following 

76. Chanda Singh, (1912)^2 PR 1913 (Cr) : Abdul Kadtr, 50 CWN 88 (96) : A 1946 

43 PWR 1912 (Cr) : 7 PLR 1913 : 13 C 452. ^ 

Cr LJ 737 : 17 IC 49 where Gamsh 79. Elahee Buksh, (1866) 5 WR Cr) 80 
7rA<wdfra,’’134B;506 was referred to. (89) FB. 

77. Honda Ram v. Khazan, (1921) 19 ALJ 
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Court) to reverse or set aside an order of acquittal.”®^ This view was 
dissented from in Appanna v. Pitharii Alahaluhhmi.^^ 

Power to order further inquiry, — is not expressly given under this 
clause as is given under S. 423 (1) («) in an appeal against an order of 
acquittal. 

Remand. — There is no power under S. 423 to retain the case on the 
file when asking for a judgment which the Magistrate has failed to record. 
The correct procedure to adopt is to remand the case to the Magistrate for 
hearing de now.®- 

36. ^And acquit or discharge the accused’. — I he Appellate Court 
has the power to acquit or discharge the accused. The queslion of ‘discharg- 
ing’ the accused does not arise in cases under S. 423 a). 

Where the accused were convicted by the Sessions Judge on a different 
finding of fact from that to which they were called upon to plead and 
defend themselves at the trial, held they are entitled to an acquittal.®® 

37, ‘Or order him to be retried or committed for trial’. — The 
Appellate Court has full discretion to order a retrial. 

It has been held in Govinda Parshad Pandey v. Ganh^^ that the Appellate 
Court cannot order a retrial except where there has been a want of jurisdic- 
tion. A contrary view has been held by the same High Court in Abdul 
GhanVs case®® Govinda*s case®'* was explained in SaraCs case®® In' saying tliat 
there it was doubted whether the Appellate Court had a general power to 
order a new trial but the question did not really arise, and it was held in 
Satisk^s case and other cases®’ that apart from the general power a Ses.sions 
Judge is empowered to order a retrial under S. 232.®® 

It is open to an Appellate Court to acquit the accused if it sets aside a 
verdict on the ground of misdirection but the Court will do so only in special 
circumstances as w'herc the accused has been harassed by repeated trials or 
when the evidence is so clearly insufficient or incredible that no jury can 
reasonably convict, otherwise as a matter of practice tlie proper course is to 
direct a retrial.®® 

Perfunctory cross-examination of prosecution witness is a good ground for trial . — 
A full bench of the Calcutta High Court lias held in a case where cross- 
examination of prosecution witnesses was perfunctory owing to Counsel’s 
inaptitude and facts were not ascertained before the sentence for an offence 
under S. 302 read with S. 34, I. P. C., was determined, retrial should be 
ordered.®® 

A 
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tiamdu AJeah, (1909) 3 Bur LT 9 : 8 
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(1885) 8 \ 14. 
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27 Cr IJ 785 : 95 IC 385 : AIR 
(1926) R 429. 

89. Barendra Kumar Ghoie, (1923) 28 OWN 
170 : 38 GIJ 411 (560) : AIR (1924) 
G 257 (FB). 


80. Sami Ayya, (1902) 26 M 478 (479, 
480) : 13 MLJ 263 : 2 Weir 483 where 
JabanuUa, (1896) 23 C 975 was distin- 
guished. 

81. 71910) 34 M 545 : (1910) MWN 474 : 
i 1 Cr LJ 534. 

82. In re Karuppiah fillai, (1920) MWN 

120; 21 Cr I J 52 ; tee Gajanand 
Thakur,09\6} I PLJ 99 : 3 PLW 175: 
17 Cr LJ 332: 35 IC 508; AfiV 

Sarwerjan, 3 CLJ 303 : 3 Gr LJ 304. 

83. Rahimaddi v. Afer AH, (1900) 27 G 
990; 5 GWN 31, followed in Poreshnath 
Sircar, (1905) 33 C 295 (304) ; 2 GLJ 
516 (523)— Nvhere common object not 
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Evidence omitted by lower Court~if retrial should be ordered the 
only defect ni the procedure of the Court of first instance is that ceruTn evt 
c ence has not been brought upon the record which ought to have been there 
t IS quite unnecessary to do anything more than to have that evidence taken 

second " -"pessary to worry all the wlelSs a 

. nd time and to waste public time in having them re-examined.®" 

aside^anda!-e?X*r'!l^”‘^ case is re-opened.-VVhen a conviction is set 

be Tried aeain oTill'',h"'"L " - ' u " j-' and the accused must 

ue irien again on all the charges originally framed.®i 

Unless the appellate Court directs otherwise, retrial must be taken to he 
Stil bv d S'iurv those of which there was 

accused ht acquitted.^* Co- 

char m n ,er f 'Tnl ‘ "^q“i«ed of the 

cnargc under S. 304 and convicted under S. 325. I. P. C. ^ 

a retdarberaus? ‘ T‘"*‘ i" directing 

a retrial because a lawyer is prosecuted under S. 409 IPG bv his rlipnt 

S"'.”"'”’'"*"' "" ”• '•y »■' - .ppom,ni?,t"l.r 

order of re^dfr^, h without notice to the accused is bad,-An 

ooportunTtv of urvi V • f of "otice to the accused giving him an 

opportunity ol urging his objections to the same.^® 

Thetmrl!’“wJ"l *" tcythe ofifender itself.- 

subordin itp to h 'a™ *n '"cftted by a Court of competent jurisdiction 
nmWtrh of ^23 (1) (b) read with S. 528 are 

trWnrthe do not preclude the Appellate Court from itself 

the AppellaSaStVam'® jurisdiction of 

Ses<;fL commitment for trial before the Court of 

latrpnM'rr., H to cl. (b). An Appel- 

to the Goiirt*^ sub-sec. (1 ) (b) has power to commit the accused for trial 

accused or h ^ The appellate Court may either itself commit the 

Court 1 or ^ to do so.®® The power of the Appellate 

by a Court of Sessk>n.»»™^"‘ exclusively triable 

on ® totrial whether the ground is based 

on the merits, a question of law or want of jurisdiction.^ 
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GrLj 485:45 IC 149. 
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CWN 561 (Dacca). 

Darshan, A 1953 SO 83. 

Indranath, 58 CVVN 374 following 
Kishan Singh, 55 lA 390 ; 33 CVVN I 
(PC). See cases referred lo ; Slate of 
^fodesh V. 7”. Narayana, A 1 962 

IMO AP’ / (®f®bV. 

94a. Abinash Chandra Bose, A 1963 SG 316, 
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93. 

94. 
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Gaman, 49 PLR 1918; 6 PVVR (Cr) 
1918. 

Manikka Gramani, { 1900) 30 M 228 : 
16 MLJ 546 ; 5 Cr LJ 104 ; Vedakadelh 
Kernaram, (1891) 2 Weir 481. 
Mamhram Gian Chand, A 1941 S 36 ; 
42 Cr LJ 460. 

Sahdeo Ram, 58 A 23 ; A 1935 A 579. 
Stale of Uttar Pradesh v. Shanker, 1962 
(II) SCA 487 ; where Abdul Rahman, 
16 B 581, Maula Baksh, 15 A 205 and 
Satish 27 C 172 approved. 

Maula, 15 A 205 ; Abdul. 16 B 580, 
followed in Dani, 16 PR 1895. 
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Further inquiry cannot be directed under cl. {b) as it can be done under 
cl. (fl). The power to order further inquiry is given by S. 423 (1) (a) in 
appeals from acquittals. But this power is omitted in cl. [b). Power to order 
retrial is set out in both the clauses but it cannot be said that the power to 
order retrial includes the power to direct a further cnquiry.^^ 

42. Sub-section (1) (b) (2) ‘altering the finding, maintaining the 
sentence or with or without altering the finding reduce the sen- 
tence^ — ^‘Section 423 as it stands empowers the Court to alter the finding, 
maintaining the sentence, and if it be conceded that a finding of acquittal 
may be altered to a conviction on a point of law, we can conceive no valid 
reason for limiting the word ‘finding’ to a finding upon a point of law as 
distinct from a finding upon a point of fact. 

The Appellate Court can under the provisions of S. 423 in an appeal 
from a conviction, alter the finding of the lower Court and find the appellant 
guilty of an offence of which he was acquitted by that Court, ^ but this clause 
does not authorise an Appellate Court to pass a finding which the first 
Court could not have passed.^ 

The clause opens with the words ‘in an appeal from a conviction.’ The 
words preclude any idea of an order of acquittal. Hence the word ‘finding’ in 
S. 423 (I) (b) (2) must mean a finding of conviction and not of acquittal.® 
The words ‘alter the finding’ in cl. (1) (b) (2) mean the finding can be alt- 
ered to any other finding that the Court considers proper on the findings of 
fact at which it arrives in appeal.® 

Where one of several accused is convicted and the others are acquitted 
and the convicted accused prefers an appeal, the appellate Court can find 
that the others have been wrongly acquitted although it cannot interfere with 
acquittal.’ It is clear from the wording of S. 423 (1) (b) that the power of 
the appellate Court to acquit or discharge or order retrial could be exercised 
only with regard to a person who has preferred an appeal. A Sub-Divisional 
Magistrate has no jurisdiction in an appeal preferred by some of the accused 
to set aside the conviction also of co-accused who have not preferred an appeal 
and order the retrial. In such cases, it is the duty of the lower court to make 
a reference to the High Court to exercise the powers of revision to pass suitable 
orders.’^ The appellate Court can alter the finding but cannot convict the 
appellant of an offence not charged except in a case governed by Ss. 237 and 
238.® Section 423 (1) (b) (1) is clearly confined to cases of appeals preferred 
against orders of conviction and sentence, the powers conferred by this clause 
cannot be exercised for the purpose of reversing an order of acquittal passed 

la. Sawaranna, A 1957 AP 472 ; 1957 
Cr LJ 937. 

2. Mahangu Singh, (1917) 3 PLJ 565 : 

(1918) Pat Supp OWN 192 : 19 Cr LJ 
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MWN 474; Janki Prasad, (1926) 96 IG 
213 : 27 Cr LJ 901 ; AIR (1926) A 
700; DuUi, 16 ALJ 918 : 20 Cr LJ 22 : 

48 IC 502 

4. Ahmed Din, (1916) 4 PR Cr 1917 : 18 
Cr LJ 51 1 ; 39 IG 479 ; Pershad, (1885) 

7 A 414 (FB) ; Jalu Singh v, Mahabir 
Singh, (1900) 27 C 660. 

5. Panu jifayak V. Chintai Mullick, A \94Q 


P 435 : 49 Cr LJ 589 ; ^amir, A 1944 
A 137 (FB) ; Fulu Singh, A 1956 P 
170 ; Jalo Pahim, A 1938 S 202 ; 40 
Cr LJ 93. Contra Hanuman Sarma, 60 
G 179 : A 1932 C 723 
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265 (FB) Bijo Gope, A 1945 P 376 ; 47 
Cr LJ 69 ; Prabat Laxman, A 1962 Guj 
51. 

7. In re Ningappa, A 1960 Mys 294 ; 1960 
Cr LJ 1472, following Gulab, A 1951 
A 660 ; 52 Cr LJ 924. 

7a. In re Jedayandi, A 1963 M 83 following 
Abdul Qadir, 50 CWN 88 (96) : A 1946 
C 452 and Ara Gehiga Dharam Sena, A 
1951 MWN Cr 178. 

8. Rajendra Singh, A 1960 A 887 (892). 
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in favour of a party in respect of an offence charged, in dealing with an 
appeal preferred by him against an order of conviction in respect of another 

The assumption that the whole case 
we^I an appeal against conviction is 

pressed into service in construing the 
expression alter the finding’ m S. 423 (1) [b) (2). The expression ‘alter the 

finding has only one meaning and that is ‘alter the finding ofconvic- 

it°bv'“s^4T3 /' I" exercising the powers conferred on 

It Dy 423 (1) (i) the High Court cannot convert acquittal into conviction, 

that can only be done by adopting the procedure prescribed in S. 439. 

Hence the High Court acts without jurisdiction in altering the finding and 

accused in respect of oflfences under 
“ .) • P* C., when it is dealing with the appeal preferred by 

the accused against her conviction under S. 41 1-A.® 


c pj * " i ' 1 . — The appellate Court can alter the 

finding maintaining the sentence. So long the sentence is maintained it is of 

little imponance and it causes no prejudice whatsoever to the accused if the 

appellate Court al^rs the finding.*® When an accused convicted under Ss. 

303 and 47b. 1. 1 . C., was given 18 months’ imprisonment under S. 363 only 
and the appellate Court altered the conviction into one under S. 498, I. P. C. 
the same sentence can be maintained. 

Alternative of death sentence to Ife imprisonment.— the deceased deve- 
loped illicit intimacy \vith the daughter of the accused which had put the 
latter to greater infirmity, held life sentence is sufficient.**'^ 

44. Alter the finding. — Alteration means a change. A change must 

necessarily be to some other offence of which the accused was either being 

c aiged in the lower Court and acquitted or of which he could be charged 

under the provisions of S. 236 or 238 and an acquittal is implied though no 

definite finding in respect of it is given by the first Court.*^ The word 

alter has merely to do with some change while maintaining the form, the 

shape or figures. It has the shade of meaning similar to the word ‘modify’ 

and IS opposed to such meaning constituted by words like ‘reverse’ ‘annul’ or 
rescind’.*® 

Where there is a conviction for more offences than one, there are 

distinct findings in respect of each of them and when S. 423 (1) (b) speaks of 

being reversed or altered by the Court of appeal it has reference to 

the finding in respect of each of the offences.*^ It has been held by the 

bupreme Court in the case of State of Andhra Pradesh v, ATirflyan*® that 

Alter the finding’ refers to the finding of conviction and not a finding of 

acquittal which can be done only by adopting the proceeding under 
S. 439. 


44a. Illustrative Cases.— Conviction under S. 302/149 I. P. C. can 
be altered to one under S. 302/34 I. P. C.*® Conviction under S. 307 can be 


9, State of Andhra Pradesh v. T. /{arayan, 
A 1962 SC 240 affirming A 1960 AP 1 

10. Lakshmiah, L. In re A 1952 M 101 : 
Nga Po Nyin, A 1941 R 340 ; 43 Cr LJ 
426; GanpatLal, A 1927 P199; 28 
Cr LJ 529 ; Jado Rahim, A 1938 S 202. 

11. Hossain, 42 CWN 1040. 

11a. NUamuddin, A 1963 J & K 84. 

12. Lakshmiah, L. In re, A 1952 M 101. 


13. Fullo Singh, A 1956 P 170; 1956 Cr LJ 
762 (FB). 

14. Jayaram Vitholia v. State of Bombay. 
A 1956 SC 146; 1956 CrLJ318— 
(Case under Sections 4 and 5 of Bombay 
Prevenn’on of Gambling Act). 

15. A 1962 SC 240. 

16. Lachman Singh, A 1952 SC 107 ; 1952 
Cr LJ 863. 
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altered to S. 399 I. P. Conviciion under S. 302/34 was altered to 
one under S. 326/149 I. P. Conviction under S. 403 on a charge 

under S. 380,^® is a proper conviction under Ss. 41 1 and 41 1/109 and cannot 
be altered to one under S. 384/1 14 where the Magistrate had no doubt as to 
the offence. The High Court has power under S. 423 H) («) to convict 
an accused under S. 302/34 I. P. C. even though there was no specific men' 
tion of S. 34 I. P. C.^i 

In the absence of facts which constitute the offence of abetment, a con- 
viction for substantive offence cannot be substituted by the Appellate Court. 
Ihe powers under Ss. 236, 237 or 238 can be exercised by the appellate Court 
while exercising powers under S. 423 (1) (a) or 1 It is open to the 

appellate Court to alter the conviction under S. 302 to 326 I. P. C.^^ 

Section 423 (1) (a) and (d) — Appellate courCs power to alter finding. Held, 
alteration of finding from one under Ss. 302 and 201 to S. 364 I. P. C. 
would operate to the prejudice of the accused 

45. Alteration of charge. — The only limit that can be put upon this 
clause is that the Appellate Court cannot alter the finding so as to enhance the 
sentence. The concluding words of S. 423 (1) [bj viz., “not so as to enhance 
the same” governs or qualifies sub-cl. (1), (2) and (3). 

Where a person has been charged and convicted of abetment of forgery 
by named persons, who, on their appeal are acquitted by the High Court 
of the crime of forgery, the High Court, on his appeal, has power under 
S. 423 and in particular sub-sec. 1 {d) thereof to amend and alter the charge 
against him and on sufficient evidence to convict him of abetment of forgery 
by a person or persons unknown.^'^ Clause {d) of sub-sec. (1) docs amplify 
the power of the appellate Court. Where the proceedings arc ab initio void, 
and indeed could not be commenced, the appellate Court could resort to the 
power conferred by cl. (d) to sub-sec. (1) and make a consequential order upon 
the view that the trial was void.^^ It is open to the appellate Court hearing 
an appeal in a case under S. 107 to remand the proceedings for a retrial.-® 
Sitting in revision the High Court has jurisdiction to make a complaint 
under S. 195. They have power, if they do not wish to inquire themselves 
under S. 476, to order the trial Court under S. 423 (d) as an incidental order.^® 

For Commentary see infra ‘Enhancement of Sentence’. The power of 
an Appellate Court under S, 423 to alter a finding must not be used arbi- 
trarily but in accordance with the provisions of Ss. 237 and 238.®® An order 
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24a. Mardan Singh, A 1963 MP 97. 
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52 JA 191 and Appa Subbana Mtndte, 
(1884) 8 B 200. 
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Cr LJ 549. 
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S 20'T P° I on appeal to one under 

1. F. L. without a charge to that effect.^i 

thepidLwrrare"nor"l/'l"°‘ the conviction when 

nature ^ The new fi H' to answer the charge of a different 

ture. Ihe new finding must not conflict with the provisions of S. 233.33 

46. Reversal of acquittal on appeal-Powers of AoDellate 

Mable a sub-sec (!) of S. 423 are very wide and 

aher a find W Tl f ^in appeal from a conviction upon the facts to 

f riiere is no express restriction to the effect diat a finding 

ol acquittal cannot be converted into one of conviction upon the facts which 

have^resulted ,n a conviction in the First Court under a.i^ther p^vlsirof 

■ . -'Appellate Court to alter a ffndinK ofacouittal 

into one of conv.ctjon,-\Vhen an accused charged under Ss 147 and 325 

Lnekie p“'‘,T ° '‘"d acquitted of the latter offence, the 

redurt^tiiP without altering the findings 

T ‘to make 

but the word alter means to substitute one finding for another.^® 

and with^tfir^ *^^h*^*I “with or without such reduction 

sentence but subject to the provisions of S. 106 sub-section f3) so 
X\Tu same “-Section 106 (3) has been amended by Act 

AoneTlat * 00 ,%°*^ .Powers of enhancing sentence on the 

bngS good law ' '872 are no 

an a " cannot apply to High Courts which while dismissing 

dSntnT/jSr;Je.3 

a Pnnrt^f^a* 7^ c" » conviction may as 

a Court of appeal under S. 423 (/,) alter the finding and then as a Court 

the TlJcrTl fi" as to make it appropriate to 

the altered finding. U nder sub-sec.. 1 .\ introduced by Act 26 of 1 955 which 

sentenT^^^'’ fr ' .s^b-sec. (1) the High Court can enhance the 

sentence in an appeal from conviction. 
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982 : 42 IC 598, following Satish 
Chandra Das Bose, (1899) 27 G 172; 4 
CWN 166 ; Sardara, 34 A 115 : 8 ALJ 
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36. M Benson, J., in Smither, (1902) 26 
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37. (1884) 6 A 622 (FB) : (1884) AWN 
252. 

38. Manabam Bali Reddy, (1913) 37 M 
1 19 : 15 Gr LJ 180 : 22 IC 756 ; Karan 
Bahedin, (1911) 5 SLR 179 : 13 Cr LJ 
31 : Ramcharan Bhikaji Aioharir, (1928) 
30 Bom LR 967 : AIR (1928) B 346. 
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50. Alteration of sentence whether amounts to enhancement or 
not. — The Calcutta High Court has held that no general rule can be laid 
down to determine what is or is not an enhancement of sentence, when only 
a portion of the sentence is altered to a punishment of a lesser degree of 
severity. In each case the Court has to consider what is the elTeci of the 
alteration.^® The Allahabad Higli Court in Mehar Chand^^ preferred this 
view to the Bombay view in Chagan's case^^ and the Madras view in 
Baktkavatasalu jYaidu^- which held that the sentence passed by a Magistrate 
on appeal did not amount to an enhancement of the punishment inasmuch 
as the aggregate period of imprisonment which the accused person might 
have to undergo even in default of tine did not exceed the total amount of 
imprisonment awarded by the trying Magistrate and pointed out that Meda's 
case^® overlooked the fact that a sentence of fine is not wiped out by under- 
going the alternative sentence of imprisonment but is still liable to be enforced 
under the process of the Court. Alteration of a sentence of 4 months’ 
rigorous imprisonment to one ot 3 months’ rigorous imprisonment with a fine 
of Rs. 10/- or in default a further term of six weeks’ rigorous imprisonment, 
has been held to be an enhancement.^* Mitter, J, held “granting that 
whipping is generally looked upon as a more degrading punishment than 
imprisonment, it does not necessarily follow that the substitution of rigorous 
imprisonment for whipping would not under any circumstances amount to 
enhancement of punishment”.*^ A Sessions Judge has no power to enhance 
a sentence in appeal by altering a sentence of fine to one of imprisonment.*® 
An Appellate Court cannot pass on appeal a sentence which the lower Court 
is not competent to pass.*’ Tire Bombay High Court held that an analogous 
alteration of the sentence did not amount to an enhancement of the sentence 
within the meaning of S. 423.*® But the Calcutta and Allahabad High 
Courts*® have declined to follow Chagati's case*® and pointed out that under 
S. 70 I. P. C. the law does not release a person who has undergone an 
alternative sentence of imprisonment from liability to pay the fine and to have 
his property seized and sold for its realisation. Upon a consideration of 
these cases*® and*® the Nagpur Judicial Commissioner’s Court held that an 
alteration of a sentence of simple imprisonment for one month to a sentence 
of simple imprisonment for three weeks and a fine of Rs. 50/- and further 
imprisonment for one week in default of payment of fine is an enhancement 
of the sentence.®® A full bench of the Madras High Court held that it was 
not necessary to consider whether they were prepared to adopt the Bombay 
view*® but they held that when the aggregate period of imprisonment which 
the accused may have to undergo is to any extent less than the period of 
the original sentence the fact that a fine is imposed by the Appellate Court 
would not in law be an enhancement of the sentence.®* 

51. Order under S. 106 (3). — The following rulings®^ which held that 
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47. 2 Weir 487. 
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unS"mfi make an order 

uncier o* lUb are no longer good law. 

a bond'm.H uffi directing an accused to enter into 

occurred ^ 


52, Appellate Court’s power to order accused to repay com- 
plainant Court fee-order not an enhancement of sentence.— An order 
passed by an Appellate Court directing the accused under S. 31 of the Court- 

die^ complainant the Court-fee paid on 

le petition ol complaint does not amount to an enhancement of the 

unr 49 w?, an incidental order which an Appellate Court can make 

thp^r,, judgment into conformity with 


53. Sub-section (1) (c)— ‘in an appeal from any other order, 
alter or reverse such order.>-‘Order’ contemplated here is an order other 
than that of acquittal or conviction. No retrial can be ordered in appeals 

from an order under S. 1 10,“ but the ‘order’ in this section contemplates 
an order under S. 51 d or 514 of the Code.^® ^ 


54. Sub-section (1) (d) — ‘may make any amendment or any 
consequential or incidental order that may be just or proper.— This 
clause was inserted in the Code of 1898 and supersedes Basudev and other 

cases. ' Ihis clause was necessary to give effect to the amendment of 
b. by the insertions of sub-sec. (3) in 1898 which amendment 

has also necessitated the addition of the words in cl. (b) (3) of the present 
section viz-t “but subject to the provisions of S. 106 sub-sec. {3)-”. 

Compare the language of S. 520 infra viz., ‘and make any further orders 
that may be just inserted for the first time in the Code of 1898 which have 
in cnect superseded Annapurnabai and other cases. 

Under S. 423 (1) {d) the High Court has power as a Court of Revision 
to interlere with an order passed by a Magistrate under S. 522.^® 

See Commentary on S. 522 infra. 


55. Power to order expunging of remarks from judgments of 
lower Courts. -The nature of consequential or incidental orders under this 
sub-section was discussed in Alehi Singh v. Aiangal Khandad^^ by a full bench 
of the Calcutta High Court which considered that the only consequential or 
incidental orders within the purview of the provision were orders which 
follow as a matter ol course being the necessary complements to the main 
order passed, without which the latter would be incomplete or ineffective 


53. Thirumal Reddj>, (19221 30 MLT 348 : 
AIR (1923) M 133: 25 Cr LJ 294 : 
76 IG 966. 


54. Ediga Thiniah, (1924) 47 M 914; 
following /n re Vemuri. (1903) 26 M 
421. 


55. Chandarty AIR (1929) L 28 (I). 

56. Karam Bahediriy (1911) 5 SLR 179: 
13GrLJ31. 

57. Basudeb Sarma Gossain v. Nazituddiriy 
(1887) 14 G 834 ; Ram Chandra Afislry 
V. Mabin Mifdha, (1898) 25 C 630— 
declared obsolete in Courhari Gape v. 
Alay Gopini, (1902) 29 C 724 : 6 OWN 
713. 

58. (1877) 1 B 630; Basudeb Surma Gossam v. 


Naziruddin, [mi) 14 C 834 ; FaUah, 

24 C 499 (503), Baehcha, (1896) AWN 

56. 

59. Ahmed Ali v. Kenoo Khan, (1908) 36 
C 44, following Manki v. Bhagwati, 
(1904) 27 A 415 and referring to 
Chandra Alistry v. Nabin Midha, (1898) 

25 G 630 ; Ujir Sheikh v. Syed Ali 
Sheikh, (1915) 19 OWN 990 : 16 Gr LJ 
607 : 30 IG 159 ; .fizrcA, (1902) 24 A 
306. 

60. (1911) 39 C 157 (FB) : 16 OWN 10; 
14 Gr LJ 437 ; 12 Cr LJ 529 : 12 IG 
297 over-ruling 14 OWN 212: 5 IG 
72. 
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(such as directions as to the refund of fines realized from acquitted appellants 
or on the reversal of acquittals as to the restoration of compensation paid 
under S. 250) for which no separate authority is needed and ordered which 
though ancillary in character require more than the support of a criminal 
Court’s inherent jurisdiction and could not be passed without express autho- 
rity. The Allahabad High Court agreed with this view and held that the 
High Court has no power to expunge from the judgments of lower Courts re- 
marks reflecting unfavourably upon the credibility or the character of witnes- 
ses in cases in which the effective orders of tite Courts are not before the 
High Court either in appeal or in revision.®^ See however Commentary on 
S, 561 A infra. 

An order for composition is in no sense a consequential or incidental order 
within the meaning of this clause.®’^ This view seems to be no longer good 
law, vide Commentary on S. 250 ante, 

56. Sub-section (1-A) — Has been added by Act 26 of 1955 , vide ‘Effect 
of 1955 Amendment’ noted supra. 

57. Sub-section (2). — The amendment of S. 418 has modified IVaman^s 
case®® to this extent that the verdict can be set aside even on a question of 
fact in cases coming under S. 418 (2). The provisions of tliis sub-scction arc 
imperative.®^ 

When a person is tried by a Judge and a jury and acquitted and there is 
no appeal against his acquittal, the Appellate Court is not ijound to order 
retrial but may find him guilty on the evidence before the Court and pass a 
sentence on him.®® 

The High Court cannot, in law, on appeal from the verdict of the jury, 
interfere with it in the absence of a misdirection by the Judge when there is 
some circumstantial evidence of guilt, e. g. a finger-print of the accused found 
on a cash box broken open by the robbers during the occurrence of the 
offence.®® 

Both Cl. {d) S. 423 and S. 537 require that before the verdict of a jury 
can be reversed on the ground of a misdirection by the Judge the High Court 
must be satisfied that the misdirection was of such a nature that it may reason- 
ably be supposed that the verdict was erroneous by reason of such misdirec- 
tion or in other words, that there has been a failure of justice by reason of 
such misdirection.®’ 

See in this connection Commentary on S. 297 heading “Effect of misdi- 
rection”. 

“The words ‘in fact’ in S. 537 were introduced in the Code of 1898, 
apparently in order to emphasise the duty of the Court to go into the merits 
before interfering in consequence of a misdirection or other error, but I think 
the duty existed just the same before those words were added”.®® 

61. C. Z)un. (1922) 44 A 401 : 20 ALJ 261: 53. 

23 Cr LJ 349 : AIR (1922) A 107. 63. Woman, (1903) 27 B 626 (632) : 5 Bom 

S2. Akshoy Sin^h v. Rameswar Bagdi, (1916) LR 599. 

43 G 1 143 : 20 GWN H 71 : 17 Gr LJ 64. Ramchariter Singh, (1928) 7 P 15. 

339 : 35 IG 515 ; Sanker Rangaya v. 65. Satan, (1926) 28 Gr LJ 66 : 99 IG 98 : 

Sankat Ramayya, (1915) 39 M 604 : 29 AIR (1927) Sind 104. 

MLJ 621 : 16 Cr LJ 750 , following 66. Mohini Mohan Chose, (1918) 46 G 635 : 

Ram Chandra, (1914) 37 A 127: 13 2 1 Cr LJ 8 : 54 IG 56. 

ALJ 104 : 16 Gr LJ 247 which did not 67. Ali Fakir, (1897) 25 G 230 (232, 233) , 

accept the contrary decision in Ram following Wafader Khan, (1894) 21 G 

Piyari, 32 A 153 : 7 ALJ 103 ; 955. 

Md. Atom, A 1939 S 321 : 41 Gr LJ 68. Edward WUliam Smither, (1902) 26 M 1. 
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In a trial by jury that there has been a misdirection is not of itself a 
sufficient giound to justify interference with the verdict. The Court must 
proceed to consider whether the verdict is erroneous owing to the misdirection 
or whether the misdirection has in fact occasioned a failure of justice 
The Court in deciding whether there has been in fact a failure of justice in 
consequence Ol a misdirection is entitled to take the whole case into consi- 
deration and determine for itself whether there has been a failure of jus- 
tie m the sense that a guilty man has been acquitted or an innocent 
man has been convicted. .An .Appeal may be entertained on a question of 

iTerror iT Taw T' ^ Court that ther^e has been 

an error in law it is open to it to interfere with the jury’s verdict and it 

and various forms of interference it will adopt 

wT. T ° 1 ' K ' “ Therefore the Court in an appeal can, 

ev'Xn ''‘■‘^heen a serious misdirection or non-direction consider the 

T.ih of conviction if the evidence already establishes the 

evi 1 ,. ^ I got to be done in cases where inadmissible 

ev dtnee has been admitted and has been incorporated in the Judge’s Charge 

o le Jury IS to exclude the inadmissible evidence from the record and con- 
sider whether the balance of evidence remaining thereafter is sufficient to 
maintain the conviction. The Court of appeal is entitled to examine the 
evidence for use fand to substitute its own verdict for the jury if on exami- 
ning the record for itself it comes to the conclusion that the verdict of the 

^ of justice.’" Sub-section 

of S. 423 does not override S. 418. .A question of law may be taken up 

in appeal even if there is no misdirection by Judge or misunderstanding of 

the law by the Jury as laid down by him.’* If conviction rests on the verdict 

ol the jury it would not be permissible to the High Court to go into evidence 

unless there are misdirections.” The law requires that when misdirection is 

established the High Court should enter into evidence and decide whether it 

justifies the verdict m spite of the misdirection that has occurred. Where the 

misdirection was in favour of the prosecution and the appeal under S. 417 

was by the State, the Supreme Court held that the High Court could not 

eiuer into evidence and convict the appellants under Ss. 302/34 I. P. C. on 

been acquitted by the Sessions Judge in agreement 
with the verdict of the jury.’* Unless there was a misdirection or non-direc- 
tion amounting to a misdirection in the charge to the jury which, in fact, had 
occasioned a failure of justice the jur>’’s verdict cannot be interfered with.’^ 

Order him to be retried’* — The High Court is entitled to go into the 
vyhole evidence for deciding for itself whether in fact one or more misdirec- 
tions have occasioned a failure of justice in the sense that a guilty man has 
been acquitted or an accused person has been convicted and then to decide 
for Itself whether there should be conviction or acquittal, wherever the evi- 
dence on the record permits it to come to a definite finding. But that is no 
reason for holding that the High Court will be debarred from ordering a rc- 


69. Abdul Rahim, 739 A 77 : 50 CWN 692 
(PC) followed in Mushtak Hussain. 

1953 SCR 809 ; A 1953 SC 282; 1953 

Cr LJ 1127 and Ram Kishan v. State of 
Bombay. A 1955 SG 104 ; Sheikh Gqffor, 
A 1959 MP 132 ; 1959 Cr LJ 478 ; 
Narahari Borkar, A 1946 B 446. 

70. Ram Kishan v. State of Bombay, A 1955 
SC 104 ; 1955 Cr LJ 196. 

71. Ganesh, A 1955 Ass 51; 1955 Cr LT 
437. 


72. Srirang Krishna Gholay, A 1956 B 198 : 
1956 Cr LJ 483. 

73. Nidhan Misra, A 1962 C 173 : 1962 (I) 
CrLJ315. 

74. SCA 8 of 60 decided on 26. 4. 62 by 
K. C. Das Gupta and MudhoUar JJ. 

75. Janendranath Ghost v. State of West 
Bengal, A 1959 SG 1 199 : 1959 Cr LJ 
1492 ; Teshu'ant Sukharam, A 1956 B 
409 : 1956 Cr LJ 715. 
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trial where it is not in a position to come to a definite finding.’® It is the 
normal course to order retrial when a jury trial is set aside on the ground of 
misdirection or non-direction. In the instant case the accused were ordered 
by the Supreme Court to be discharged and it was left to the Government 
either to drop the entire matter or to proceed in such manner as it might be 
advised.” 


58. Ss. 423 (2) and S. 439 (6). — In the case of trials by jury where an 
accused person has been convicted on the verdict of a jury and is called upon 
under S. 439 (2) to show cause why the sentence should not be enhanced he 
is entitled under S. 439 (2) to show cause against his conviction, but only so 
far as S. 423 (2) allows and has not an unlimited right of impugning the 
conviction on the evidence.’® 


59. Diflference between S. 423 (2) and S. 307 — There is some funda- 
mental difference between Ss. 307 and 423 (2) regarding the question of re- 
versal of the verdict of the jury, while a misdirection by the Judge plays an 
important role in an appeal arising out of a jury trial it is a matter of little 
moment in a reference under S. 307 where the chief concern of the High 
Court is to examine the reasonableness of the verdict in order to ascertain 
whether the reference is justified for the ends of justice.’® 

424. Judgments of subordinate Appellate Courts.— 

The rules contained in Chapter XXVI as to the judgment of 
a Criminal Court of original jurisdiction shall apply, so far as 
may be practicable, to the judgment of any Appellate Court 
other than a High Court : 

Provided that, unless the Appellate Court otherwise directs, 
the accused shall not be brought up, or required to attend, 
to hear judgment delivered. 


SYNOPSIS 


1. Corresponding sections in former 
Codes. 

2. Scope. 

— Judgments of subordinate Appellate 


Courts. 

3. Judgment under Section 476-B. 

4. Contents of Appellate Judgment. 
—Illustrative cases. 


1. Corresponding sections in former Codes. — This section was 
new in the Code of 1882 and is the same as that section. 


2. Scope — Judgments of subordinate Appellate Courts. — This 
section must be read subject to S. 367 supra which provides for contents of a 
judgment by the trial Court. 

Section 367 having been amended in 1923 and an order under S. 1 18 oi 
under S. 123 (3) having been declared to be a judgment, the following deci- 
sion,®® under the old Code which doubted whether the provisions of Ss. 367, 
424 are applicable to an order under S. 123 of the Code is no longer good 
law on the point. The view in Sunshri^^ is still good law. 


76. Kaminikanta Das, A 1959 G 342 ; 1959 
Gr LJ 694. 

77. Ramayya v. StaU af Bombay, A 1955 SO 
287 ; 1955 Cr LJ 857. 

78. U. J. S. Chopra v. Slate of Bombay, A 
1955 SC 633 ; 1955 Cr LJ 1410. 

79. Supdt, and Remembrancer of Legal Affairs 


V. Bhupati Bhasan Biswas, 60 CWN 
114. 

80. Kalu Mina, (1909) 37 C 91 : 14 CWN 
49 : 11 Cr LJ 23 : 5 IC 29. 

81. (1921) 19ALJ 921 :23 GrLJ 378 : 67 
IG 262. 
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ris !' S lilr SI™ 

appellate Cotlrt has no powe^ to restore a " . 

Inherent powers cannot be excrciseH to Hr> if fi disposed of, 

prohibits the Court from doing sia specifically 

«,£e?E “S ■;» ?i,vg“s 

£“rd" *,rr4S.* "" "S 

3. Judgment under Section 476-B —Whf-re a • j* • • 

appeal under S. 476-B against the order of* the ...K i? m dismissing an 
the prosecution of the“7et t o"e“ recorded 

s.; 

:? .traviKr s± rr --i CifeplLgiri § r ■ 

Code% provisions ofSs. 422 to 424 of the 

Thp?^^ TYi ’ f 1 ^ decision thereon and (3) the reasons for the decision 

c”K p™X' 

ditfp,”4ihsr ;/ z izLgr rtEn'r^n 


8 1 a. Sankather Singh v. State ofU. P. A 1962 
OIL SC *208 \Jodha, A 1940 Oudh 369. 
olb. Bokaru Singh, A 1963 SC 430 : (1963) 

1 SCJ[ 71* 

Hamid AH v. Madhusudan Sarkar 
(1926) 54 C 355 : 31 GWN 281 : AIR 
(1927) C 284. 

Sarwan, 14 ALJ 279 : 33 IC 647 : la/ 
Behari, 38 A 393 : 35 IG 485 : Hga Po 
Ham, (1913) UBR 169; 14 Gr LT 
570 : 21 IC 170 (I), In re Bonthu 
Appadu, A 1943 M 66 ; 41 Cr LJ 287. 
Kajiuddin Sarkar, 20 Cr LJ 238 (b) : 49 
IC 862 : Mangla Manjhi, (1920) 2 
PLT 616 : 22 Cr LJ 656 ; Ramlal Singh 


82. 


83. 


85. 


84. 


V. Haricharan Ahir, (1909) 37 CJ94' 
n CLJ 410 : n Cr LJ 348 ; Dasarathi 
Mahapatra v. Raghu Sahu, (1908) 36 C 
158. A/rf. A 1945 N 116: 46 
Cr LJ 595 ; N. Malayya, 1935 MWN 
653 (I) ; Manicka Reddi, 1931 MWN 
n^ ' Dwaraka, A 1926 S 275 ; Mangla 
Majhi, A 1921 P 504 ; Malik Usman 
V. Md. Azim, 48 Cr LJ 473 (Lah) ; 
Kaltcharan v. Priyanath, A 1938 C 522. 
Maroti y. Mt. fCasabai, (1926) 98 10 

o I® ino (1927) N 88 ; Dalip Singh, 

Cr LJ 9 ; Pandeh Bhut, 
19 A 506 (FB) : (1897) AWN 142 : Lai 
Behari, 38 A 393. 
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in the case.®® It is the duty of tlie Appellate Court on an appeal from an order 
under Ss. 110 and 118, to look into the evidence for the defence, and after 
dealing with it to come to a decision thereon, notwithstanding that the counsel 
for the appellant has practically ignored it during lus arguments.®’ It 
would be manifestly most unreasonable to expect an appellate Court to dot 
every ‘i’ and cross every ‘t’. If therefore it is possible for the High 
Court to I'easonably understand what has been found in the court below it 
is not necessary that the High Court sliould captionally and capriciously set 
aside the judgment of the Court below.®® 

The judgment of an Appellate Court dealing with the case of several 
accused who were convicted in a joint trial, must show on the face of it 
that the case of each accused has been taken into consideration and should 
state reasons as far as may be necessary to show that the Appellate Court 
has devoted judicial attention to the case of each accused.®® An Appellate 
judgment must be quite independent and stand by itself. It ought not to be 
read in connection with or as supplementary to the judgment ol the Court of 
first instance.®® 

The provisions of S. 367 apply to appeals against an order directing a com- 
plainant to pay compensation^^ 

Illustrative cases. — The following judgments were held insufficient 
and rehearing was ordered:— (!) “No one appears. I sec no reason to 
interfere. I dismiss the appeal”. ®2 (2) “Read proceedings. I see no rea- 

son for interfering with the decision or sentence, appeal dismissed”.®® 

(3) “After reading the evidence and hearing the learned Counsel for the 
appellant and the learned Government pleader I am convinced that the 
Deputy Magistrate has decided the case rightly and the appeal is dismissed”. 
Rehearing was not ordered as the accused was acquitted on other points.®* 

(4) “It is urged that the evidence was quite untrustworthy, and that the 
decisions should be reversed. The depositions have been gone through and 
commented on at a considerable length. The Court finds no ground for 
interference. The appeal is dismissed”.®^ (5) “I see no reason to distrust 
the finding of the lower Court. The sentence passed, however, appears harsh. 
1 reduce the term of imprisonment to 15 days. The fines and terms of 
imprisonment in default will stand.”®® (6) “After hearing the arguments 
of the pleader for the appellant and examining the record I am of opinion 
that the lower Court had ample ground for convicting the accused of riot- 
ing. I do not consider the sentence too severe”,®’ — appeal was ordered 
to be re-heard. (7) “The affray was a faction between members of the 
two parties into which the society of Dhunshi seems to be split up. There 
is no good ground for doubting the justice of the Magistrate’s finding that 
the two appellants took part in the affray, and that the party to which they 

43 : 9 IG 261. 

Bhota Mill Muliick, (1902) 7 GWN 30 : 
A'aravan Parayan, 1 PLT 716 : 57 IG 
664 ; Bhag, 1 R 301 : 24 Gr LJ 920. 
Dtonarain Mahio v. Chhantoo Raul, 
(1920) 3 PLT 203 : 23 Cr LJ 261 : 
AIR (1922) P 157. 

Ram Bharos, (1916) 14 ALJ 327 : 17 
Cr LJ 353 : 35 IG 657. 

Sanushar, (1888; AWN 280. 

Giriik »iythe, (1896) 23 G 420. 
Kamaruddin Dai, 1 1 C 449. 

Ram Das Maghi, (1886) 13 C 1 10. 
Farkoon, 22 G 241. 


86. Arindra Rajbanshi, (1916) 20 GWN 

1296 ; 18 Cr LJ 294 ; 38 IG 326 ; 90. 

Bhota Nath Mutlick, (1902) 7 GWN 
30; Inatultah Sarkar, (1923) 39 GLJ 
117. Aghore Dutla, UP 143: 32 91. 

Cr LJ 1197 ; Abdul Rahman, 62 G 749 : 

36 Cr LJ 982. 

87. Fidoi Hossain, (1912) 40 C 376. 92. 

88. Abdul Rahman, 62 C 749: A 1935 C 

316. 93. 

89. Jamait Mullik, (1907) 35 C 138:12 94. 

GWN 134: 6 Cr Lj ^21 ; in re Bapu 95. 

Noidu, (1915) 2 LW 958: 16 Gr LJ 96. 

735: 31 IG 175; Jalra Mohan Bysack v. 97. 
Akhit Chandra Bysack, (1911) 1 2 Cr LJ 
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and sinfenre dismissed and the conviction 

copy oT Ae iudvt.ntt° ^ourt can dir'^ctTfree 

copy ot the judgment for reasons mentioned in the order. 

Order by High Court on appeal to be certified 
to lower Court.-(l) Whenever a case is decided on appeal 

by the High Court under this Chapter, it shall certify its judg- 

Tder f ’’y finding, sentence or 

order appealed against was recorded and passed. If the finding, 

othwTh^n'^h or passed by a Magistrate 

certificate shall be sent 

through the District Magistrate. 

rr^JP Court certifies its judg- 

Mdp tn tlf thereupon make such orders as are conform- 

the rlcn H Order of the High Court ; and, if necessary, 

the record shall be amended in accordance therewith. 

SYNOPSIS 

'■ Rules and Circulars. 

Dond^'t„%“Tn?:?r"u“f^ Codes.-This section corres- 

Code of 1872 nndl N f Pa'-agraphs 1 and 2 of the 

L.ode ol 1872 and is the same as that of the Code of 1882. 

bv the ^ or revised 

its orde^wdl nroreeH^ 1° ^hich the High Court certifies 

when n J r provisions of this section or S. 44, to issue 

When necessary, a fresh warrant or order to the jailor-Bom. H. C. Cr. Cir. 


- “*26 Suspension of sentence pending appeal. Release 

nertFl A* ^""ding any appeal by a convicted 

person, the Appellate Court may, for reasons to be recorded by 

It m writing, order that the execution of the sentence or order 

appealed against be suspended and, also, if he is in confinement, 

that he be released on bail or on his own bond. 


(2) The power conferred by this section on an Appellate 

Court may be exercised also by the High Court in the case of 

any appeal by a convicted person to a Court subordinate there- 
to. 


(2A) ^ hen any person other than a person convicted of a 
non-bailable offence is sentenced to imprisonment by a Court, 
and an appeal lies from that sentence, the Court may, if the 
convicted person satisfies the Court that he intends to present an 
appeal, order that he be released on bail for a period sufficient 



In ft Shivabba bin Shidilinaabba, 
15 fill. 


(1888) 


99. Anil Kumar Biswas, A 1954 C 29 : 1953 
Cr LJ 1883, 
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in the opinion of the Court to enable him to present the appeal 
and obtain the orders of the Appellate Court under sub-sec- 
tion (1) and the sentence of imprisonment shall, so long as he is 
so released on bail, be deemed to be suspended. 

(2B) Where a High Court is satisfied that a convicted 
person has been granted special leave to appeal to the Supreme 
Court against any sentence which the High Court has imposed 
or maintained, the High Court may, if it so thinks fit, order that 
pending the appeal the sentence or order appealed against be 
suspended, and also, if such person is in confinement, that he be 
released on bail. 

(3) When the appellant is ultimately sentenced to imprison- 
ment, or imprisonment for life, the time during which he is so 
released shall be excluded in computing the term for which he 
is so sentenced. 

SYNOPSIS 

1. Corresponding sections in former Code$. 6. Sub-scciion (2B). 

2. Legislative Changes — 1945 and 1955. 7. Stay pending leave to Supreme Court. 

3. Sub-section (1) — Suspension of sen- 8. Sub-section (3). 

tence pending appeal. 9. Order of detention under Reformatory 

4. Sub-section (2). Schools Act is not a sentence. 

5. Sub-section (2A). 

1. Corresponding sections in former Codes. — This section corres- 
ponds to S. 421 of the Code of 1861 and Ss. 281, 297 paragraph 8, of the 
Code of 1872, S. 175 of Act IV of 1877 and is the same as S. 426 of the Code 
of 1882. 

2. Legislative Changes. — Sub-section (2A) was added by Act 2 of 
1945. Sub-section (2B) was inserted by Act 4 of 1946. 

Legislative Changes (1955). — In sub-sec. (2 A) the word ‘convicted’ 
has been substituted for ‘accused’ and in sub-sec. (3) the words “imprison- 
ment for life” have been substituted for “transportation” by Act 26 of 1955. 

3. Sub-section (1) — Suspension of sentence pending any appeal. — 

The existence of an appeal by a convicted person is a condition precedent to 
grant bail under this section.^ After conviction, even if the offence is bail- 
able, the accused is not entitled as of right to be released on bail the matter 
being left entirely to the discretion of the Appellate Courts.^® Application 
for bail can be renewed pending appeal. It does not attract operation of 

S. 369.a 

Section 426 does not restrict the operation of the bail only for the period 
the appeal is pending.® City Sessions Court, Calcutta, can exercise powers under 
S. 498 in cases in which it has jurisdiction to try paticular offences. The 
power under S. 426 which relates to granting of bail when entertaining an 
appeal cannot, of course, be exercised by the City Sessions Court.* Bail grant- 
ed under this section can be cancelled in the same way as bail granted under 

S. 497.® 

1. Chandra Mahto, A 1934 P 274; 31 
Gr LJ 958. 

la. KrishnamuHhy, (1957) MLJ (Cr) 799. 

2. Gooindlal, A 1951 Ajmer 81 ; 52 Cr LJ 
1456. 


3. Bhanwarlal, A 1953 MB 266. 

4. Jainlalkkan, A 1962 G 368 : 66 OWN 
676. 

5. George miiarns, A. \95\ U IQ42 i 1952 
Gr LJ 242. 
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(2).— The power can be exercised by the Hi?h Court 
in the case of an appeal to tlic Subordinate Court. ^ 

nf 'J he amendment of this sub-section by Act 26 

iccutrl nf , convicted of a non-bailable offence” for the words 

accused of non-bailable offence made the alteration to brin? out the under- 

c ^''^Pcnsion of the sentence pending appeal It is under 

L bail whd^^ ;r " uon-banable offend’ cJ mo'v'e Sessions Judge 

nn e t Pcnd^g Or ‘in any Case or whether there be L 

appeal on conviction or not under S. 498, can move the Sessions Judge for 


the p. iv! P i”“ “iserted to give effect to the decision of 

the Piivs Council in/a/a Ja, ram Z^aj’ Case® which held that there being an 

furw* ^ inherent power in 

appeld'® * the pendency of an 


emnZvee^ Supreme Court.— This section 

Hiih P i proceedings only in cases when the 

Hi h Court is satisfied that special leave to appeal has been granted. In- 

Ar?“i'i^‘^T\ the purpose of granting a certificate under Art. 132 (1) or 

undel S°426%RWfie‘ p ‘^tiil or suspending the sentence 

So • '^'=‘=°™es /«nr/«f ojidoj The cases where 

Uie Special leave petition has been made are dealt with by S. 426 f2B) 

There is no provision either under the Allahabad High Court Rules or under 

lnl.n l' ,/■ “^“tle vvhich gives power to the High Court to grant bail or 
suspend he operation of the sentence pending the proposed application for 
Specia^ leave to appeal to the Supreme Court against the judgment of the 


fi t^'r fttsult of the suspension of sentence is only 

\ c finally fails the convicted person only serves the original 

period of his sentence less the period of suspension.^ 

A 8andl0, Reformatory Schools 

c in r ^’u n r District Magistrate under 

b. lU ol the Reformatory Schools Act (VHI of 1897) is not a “sentence” 
withm the meaning of S. 426. A Sessions Judge therefore has no power to 

suspend Its operation nor is it a punishment enumerated in S. 53 of the 
Indian Penal Code.^o 


427. Arrest of accused in appeal from acquittal. — 

When an appeal is presented under Section 441-A, sub-sec- 
tion (2), or Section 417, the High Court may issue a warrant 
directing that the accused be arrested and brought before it or 
any subordinate Court, and the Court before which he is 
brought may commit him to prison pending the disposal of the 
appeal, or admit him to bail. 


6. 72 lA 120 : 49 OWN 477 ; A 1945 PC 
94 distinguished in TaUb Hussain, 
(1958) SCR 1226: (1959) SGB 1226 
see a/so Shawkat Ali Khan, A 1 956 A 
523 : 1956 Gr LJ 1035. 

7. Gorelal, A 1958 A 667 : 1958 Gr LJ 
1107 ; Bhagwan Singh, A 1956 MB 129, 


8. Shawkat Ali Khan, A 1956 A 523 ; 1926 
Gr LJ 1035. 

9. S. K. Karim, A 1926 N 279 : 27 Gr LJ 
319. 

10. Krishna Pandaram, (1915) 16 Gr LJ 
134: 27 IC 198. 
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SYNOPSIS 

1. Corresponding sections in former Codes. acauiltal 

2. Arrest of accused in appeal from ^ 


Corresponding sections in former Codes.-This section corres- 
CodTori882^^ paragraph 3 of Act I\^ of 1877 and is the same as that of the 


acquittal.— The language 
may suggests that it is discretionary with the Higli Court on an appeal 
being presented under S. 417 to order ilie arrest of the accused after the 
aamission of such ^ppeaU See Gobin 'Tiwari.^^ 


Edge G.J. (^served : “In capital cases in which Government was appeal- 
ing under S. 41 7, it was, speaking generally, and without laying down any 

mnexible rule, undesirable that the prisoner’s fate should be discussed 
while he remained at large. In such cases, the Government should apply 
lor the arrest of the accused, under S. 427 of tlie Code .12 5 ,^ also S. 41 1 (2). 

Appellate Court may take further evidence or 

to be taken. — (1) In dealing with any appeal under 

this Chapter, the Appellate Court, if it thinks additional 
evidence to be necessary, shall record its reasons, and may either 
take such evidence itself, or direct it to be taken by a Magistrate, 
or, when the Appellate Court is a High Court, by a Court of 
bession or a Magistrate. 

(2) When the additional evidence is taken by the Court of 

Session or the Magistrate, it or he shall certify such evidence to 

the Appellate Court, and such Court shall thereupon proceed to 
dispose of the appeal. 

(3) Unless the Appellate Court otherwise directs, the accused 

or his pleader shall be present when the additional evidence is 

taken ; but such evidence shall not be taken in the presence of 
jurors. 


(4) The taking of evidence under this section shall be subject 
to the provisions of Chapter XXV, as if it were an inquiry, 

SYNOPSIS 


1 . Corresponding sections in former Codes. 

2. Legislative Changes— 1898 and 1955. 

3. State Amendments. 

—Bombay. 

— Saurashlra. 

4. Scope. 

5. Object. 

6* Applicability. 

Remand by Appellate Court for addi- 
tional evidence and finding — whether 
legal. 

Sub'Section (1)— if it thinks additional 
evidence to be necessary. 

9. Power limited to appeals under this 

(I876J I G 281, followed in A/anpa 
(1879) 2 A 340 (FB). 


Chapter. 

10. Shall record its Reasons. 

1 1. May either take it himself or direct it 
to be taken by a Magistrate. 

12. Sub-scction (2). 

— Proceed to dispose of the appeal. 

13. .Section 342 whether applicable. 

— Admission of Pleader. 

— Accused cannot be examined as a 
witness. 

— Unless he offers himself for exami- 
nation under S. 342-A. 

14. Sub-scction (3) 

15. Sub-section (4). 


12. (1887) 9 A 528 (529). 
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1. Corresponding sections in former Codes. — This section corres- 
ponds to S. 422 of the Code of 1801 and S. 282 paragraphs 1, 3 and 4 of the 
Code of 1872 and S. 176 of Act IV of 1877. 

2. Legislative Changes. — The words “shall record its reasons** in 
sub-section (1) were new in the Code of 1898, otherwise S. 428 is similarly 
worded as that of the Code of 1882. 

Legislative Changes (1955). — In sub-section (3) the words ‘or assessors* 
after ‘juror* have been omitted by Act 26 of 1955. 

3. State Amendments. 

(1) Bombay. — In sub-section (I), for tbc words ’by a Magistrate* the words ‘by a 
Judicial Magistrate’ were substituted by Bombay Act 23 of 1951. 

(2) Saurashtra. — Same as in Bombay, vide Saurijshtra Act 4 of 1952. 

4. Scope. — Under S. 428 an Appellate Court, if it thinks additional 
evidence to be necessary shall record its reasons and may either take such 
evidence itself or direct it to be taken by the Court of Session. 

An Appellate Court is not precluded from taking additional evidence to 
ascertain value of statement made by defence witnessess.^^ 

5. Object.— Kemp, J., held that S. 422 of Act X of 1872 to which the 
present section corresponds, only authorizes an Appellate Court to direct 
additional evidence to be taken where there is some prima facie evidence bearing 
upon the guilt or innocence of the accused but not where there is no evidence 
at aU.i5 

The object is not to enable the prosecution having failed once, to have 
an opportunity of trying the case over again. 

6. Applicability. — This section does not apply to a proceeding under 

S. 488.17 

The object is the prevention of guilty man’s escape through some care- 
lessness or ignorant proceedings of a trial Court or the vindication of an 
innocent person wrongly accused.'® This section applies to convictions by 
Assistant Sessions Judge just as it applies to convictions by a Magistrate.'* 
This section also applies to an appeal under S. 250 (3).^® The provisions of 
this section can be invoked even when the evidence is not purely formal.^' 

High Court has power under S. 307 read with S. 428 to call further 
evidence.*^ High Court can take additional evidence by virtue of S. 439 
read with S. 423.23 

7. Remand by Appellate Court for additional evidence and 
finding whether legal. — Section 428 does not empower an Appellate 


13. Nagina, (1921) 19 ALJ 947 : 27 Cr LJ 
813 : 95 IG 477. 

14. Subramaniya Ayyar, (1928) MWN 777 : 
AIR (1928) M 1174. 

15. Wooday Chand Mookhopadhaya, (1872) 
18 WR (Cr) 31 : 9 BLR App xxxi. 

16. In re Hanmanthappa, A 1937 M 181 : 
38 Cr LJ 257 ; Bansi 52 B 686 ; Rathna- 
vatu, 1930 MWN 47. 

17. VHhaldasBhanibhai,{\^lQ) 52 B 768. 
following Sheikh Fakiruddin, 9 B 40 
(45). 


18. Jain Prakash, A 1959 A 129; 1959 
Cr LJ 156. 

19. Ibid. 

20. Santah Haider v. Abdul Wahed Sahib; A 
1930 M 483. 

21. Ajit Kumar, A 1946 N 99: Aktar 

Hussain, A 1925 P 526 : 26 Cr LJ 1171. 

22. Debendra Narayan, 56 C 566 ; 30 Cr LJ 
1031. 

23. Gour Chandra v. Public Prosecutor, A 
1962 Or 197 : 1962 (2) Cr LJ 617. 
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Magistrate to call for a fresh finding from a Subordinate Magistrate nor can 
he act upon the finding if submitted by the Sub-Magistrate.^^ 

8. Sub-section (1)— it thinks additional evidence to be neces- 
sary*. — The powers conferred by S. 282 of Act X of 1872 are not intended 
to be exercised in cases in which the prosecution hnvino had ample opportunities 
to produce evidence and having done so, the entire ev'idence falls short of sustaining 
the charge.^® Additional evidence can be ordered to be taken only if the 
Appellate Court thinks it necessary.^^® S. 428 empowers the Magistrate only 
to call for evidence and not for a finding^"^ or for a formal defect. Additional 
evidence can however be admitted where formal proof of a document is 
necessary. 29 Ifin an appeal application is made for further evidence after 
fourteen months of the decision and the case is not so important on the 
record the decision is not faulty, the application is liable to be refused.®® 
Where the Magistrate issues a summons to a defence witness and if the 
witness is not examined, the Appellate Court should give an opportunity 
under S. 428 lo examine the witness.®^ Where prosecution witnesses not 
having been recalled after charge were not cross-examined and the accused 
was convicted, ifin appeal, the accused wishes that such witnesses should be 
cross-examined the Appellate Court has jurisdiction to direct the Magistrate 
that the witnesses should be cross-examined and their evidence submitted 
to him.®2 The Appellate Court can examine a hand-writing expert.®® It is 
not the duty of the Appellate Court to fill up the gap in the prosecution 
evidence, e.g., where the Government Pleader did not examine an eye- 
witness,®^ but can order the examination of Investigating Police Officer where 
the success or failure of the case is interlinked with his evidence.®® Where 
in a trial with the aid of a jury, in a case of murder, medical evidence was 
not given, the High Court refused to examine or order the examination of 
the doctor under this section.®® Where in a case of acquittal on a charge of 
selling Kerosene oil at the black-market rate, the Chemical^ Examiner who 
took sample and issued a certificate that the tins contained Kerosene oil and 
not diesel oil as claimed by the accused, after the close^ of the case, the 
Magistrate examined the Chemical Examiner as a Court witness but in view 
of the ‘wobbling* nature of his evidence the prosecution prayed for his 
examination before the Appellate Court under S. 428, the prayer was refused.®’ 
Additional evidence can be admitted subject to the caution (1) that the 
prosecution should not be enabled to take out a different course from the 
one already put on record, (2) the new evidence should be put separately to 
the accused and he should be given an opportunity to explain it and if neces- 
sary to cross-examine the new witness and examine defence witness.®’^ 

9. Power limited to appeals under this Chapter. “The power to 


24. Miithu Karuppan Sarvai v. Vellqyya 
Kudumban, {\9l^) MWN 778: 16 Gr 
IJ 79 : 26 IG 671. 

25. Fateh, {m2) 5 A 217. 

26. Jeremiah v. Vas, (1911) 36 M 457 : 22 
MLJ 73: 12 Gr LJ 585; Khalpa 
Ranchod, (1916) 18 Bom LR 789. 

27. Karnan Beau Patnaik, (1911) 9 MLT 
406 : 12 Gr LJ 240 : 10 IG 290. 

28. Jeevaraihnam, A 1948 M 503 : 49 Gr 
LJ 745 ; Vara iarajalu, 42 M 885. 

29. Subranutniya Aiyar, A 1928 M 1174. In 
re Cholanchari Ayamma, A 1923 M 600 ; 
Abdul Malleb, 48 Gr LJ 682 (Cal)— 
ewe under S. 193 IPG. 


30. Mohammed Ali, A 1955 A 700. 

31. Girijanandan, A 1944 P 373 ; 46 Gr LJ 
546. 

32. Munshi v. Musajfar, 43 CWN 85 ; 40 
Gr LJ 47. 

33. P.C Bholanatk V. Jitendranath, A 1942 
P 143. 

34. Marital, A 1935 Oudh 402 ; 36 Gr LJ 
814. 

35. Mileswar, ILR (1953) Cut 751. 

36. Debendra Narayan, 56 C 566 *. 33 GWN 
632 : 30 Gr LJ 1031. 

37. Sampangiramalah, A 1952 Mys 53 ; 
1952 Gr LJ 885. 

37a. Majiya Ratna, A 1961 MP 10. 
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take, or call for further evidence iriven Kv Q aoo ■ 
appeals under that Chapter, t.r., under Chapter'si of\he 

are new in the Code ‘**?^'* record its reasons’ 

record its reasons before taUn/wL! dte'Zld ^ •» 

as the exceptional course of alfowinfr . considered 

in appeal, =» although n /dd tional evidence to be adduced 

held ^t^t \he om^si V recor7^^^ ^ourt 

S. 537.« The word ‘shall’ h^n ^ reasons is an irregularity cured by 
good law. ^ mandatory it seems this decision is no^ 

Judge to take proceedings for the Durooseaf^^^^^^^ 

persons that it was propped to use tW^ 'ct notice to the accused 

Sessions Judge ought not to refuse tn art* Elements against them, and the 

evidence of two St witnesses^^^^ obtain the 

recorded and certified to the Hi^rfi Coun ^nd must be 

subordinate Court which has been under this section.**® When a 

reason to believe that any wftness^^^^^^^ bas 

competent to proceed und^er S. 195 or S. 476 °^^ ^ evidence, it is 

12. Sub-section (2)— ‘he shall 

Appellate Court£-It does not iustifv such^rn®^*'^ evidence to the 

tcncc.^® ^ ^ such Court m passing a fresh sen- 

^**®eeed to dispose of the anopal’ Ti.j 

su^crte';”"^ I ‘ has bL n'SlhaT^lo 

additional evidencf u^ndTr “hif 

an irregularity curablf und*er's753^7«^'^'^ * admission is no evidence. It is 

do notTem t\Thmi!l^h^”iml'n T “ rf'^^-^'^^hons 428 and 540 

under S. 342-A accused mav nffit V ‘ accused as a witness” but 

accused may offer himself for examination as a witness. 

presence of jurors^^or^aise^sors”— *** taken in the 

to be present but not the jurors or accused or his pleader has a right 

of this sub-section are “Unless the AnnplfT^’r- "^bhough the opening words 
gives the accused T restrictc^rfe^^^^^ otherwise directs” which 

“otherwise directs” as to the presfnc; of thetrsed or Ws'pfe^S:'!"'" 


38. 

39. 

40. 

41. 

42. 

43. 


foMh/m’ M90(91) 

Karnan Benu Patnaik, 9 MLT 406 : 12 
^g'g^J 240 : 10 IG 290 ; Stentah, 53 M 

Moni Mohun Mondal, (1907) 6 GLI 
; Luchman Singhy (1904) 31 G 710 
J^agxna, (1921) 19 ALJ 947 

r9r2nvi‘s. ^ ^”=6 


44. 

45. 

46. 


47. 

48. 

49. 


(1871) 15 \VR (Cr) 
64 FB ; 6 Bcng LR 698. 

Anon, 3 Beng LR 62. 

^ikh Ishahak, (1900) 27 C 372 : 4 

2J\N 497 overruling Mohesh, 2 WR 
(Gr) 12. 

Narayan Keshan Devauhali, (1928) 52 B 
699: 30 Bom LR 651, followine 
Satyad Mohiuddin, (1925) 4 P 488. 
Bansilat Gangaramvain, (1928) 52 B 
686 ; 30 Bom LR 646, 

Subbayya, (1889) 12 M 451 (453). 
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Where in a trial for murder held with assessors the Court relied on a 
statement made by the deceased and the evidence necessary to prove such 
statement was not recorded until after the close of the trial and the discharge 
of the assessors, hdd that this was a material irregularity not covered bv the 
proviso of S. 537.®® ^ 

15. Sub-section (4) ; Additional evidence must be taken in accor- 
dance with the provisions of Chapter XXV of the Code.— This is the 
reason for the insertion of the words in sub-cl. (3) viz.y “unless the Appel- 
late Court otherwise directs, the accused or his pleader shall be present”— 
compare this with the language of S. 353. 

429. Procedure where Judges of Court of appeal are 
equally divided.— When the Judges composing the Court 
of appeal are equally divided in opinion, the case, with their 
opinions thereon, shall be laid before another Judge of the same 
Court, and such Judge, after such hearing (if any) as he thinks 

fit, shall deliver his opinion, and the judgment or order shall 
follow such opinion. 

SYNOPSIS 

1. Corresponding sections in former 3. *‘Are equally divided in opinion.” 

Codes. 4 , “Such hearine if any.” 

2. Scope. ® ^ 

1. Corresponding sections in former Codes. — This section corres- 
ponds to S. 271-B of the Code of 1872, S. 22 of Act XI of 1874 and is the 
same as S. 429 of the Code of 1882. 

2. Scope. — Where the Judges differ as regards the case of some of the 
appellants it is only the case of those particular appellants which need be 
referred to a third Judge. Strong reasons for differing must be present.®^ 
The section applies to applications in revision under S. 439.®® In view of 

the amendment of S. 435 the view taken in®* that S. 429 does not apply to 
S. 145 which used to be revised under S. 107 of the Government of India 
Act, and Cl. 36 of the Letters Patent and the opinion of tlie Sessions Judge 
prevailed is no longer good law. 


3, Are equally divided in opinion. — /. whether on points of law 
or on the facts. Even in a Jury reference under S. 307 the Bombay High 
Court directed on a difference of opinion between the Judges that the case 
should be laid before a third Judge being of opinion that the Criminal 
Procedure Code over-rules S, 36 of the Letters Patent, 1865.®® 

Section 36 of the Letters Patent of the Calcutta High Court 
amended. — See G.L, dated 9th December, 1927. The material portion is 
quoted in 32 CWN xlvi. 


In case of a divided opinion the matter will be referred to a third Judge 
and the judgment or order will be that of the third Judge.®® What is 


389 ; Ashulosh Ganguly, 53 C 929 ; 
Dedikula, 49 M 976. 

54. Moiram Bewa, 47 G 438. 


50. Ram Lot, (1893) 15 A 136 : (1893) 
AWN 50. 

51. Subedar Singh, A 1943 A 272 : 41 Cr LJ 
705 ; Ahmed Sher, A 1931 L 513 : 32 
Cr LJ 868 ; Sarat Chandra Misra, 38 C 
202 : 11 CrLJ515. 

52. Md. Tusuf, A 193, S. 225 ;31CrLJ 
1026. 

53. /6ra 48 CWN 366 : A 1944 C 


55. Dada Ana, (1889) 15 B 452 (474, 475) ; 
Kunhanbu, 1932 MWN 873. 

56. Sukdeo Narain Singh, {\^Q0) 27 C 892 
(918): 4 GWN 613; PandUa alias 
Rahimulla Akanda, (1900) 27 C 501 
(505). 
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referred to the third Judge is not the point or points upon which the Judges 
are equally divided in opinion but the whole case is before him.^^ where 
a difference of opinion arises in the Division Bench of the High Court hearing 
an application under S. 561-A, the same procedure as in S. 429 should be 
followed.^® '1 he opinion of the third Judge is binding on the Division 
Bench. Wheie the appellant was charged with two offences, under Ss. 304/ 
34 and 323/34 1. I . C. and there was a difference of opinion between the 
Judges hearing tlie appeal as to the guilt of the accused under S. 304/34 
I. P. C. it is open to the thiid Judge to take a view different from that taken 

by the referring Judges and to acquit the accused of all the charges It is 

only where there is any difference as to the disposal of the case that it can 
be said that the Judges are divided in opinion.®® 

In case of a difference of opinion between two Judges regarding award- 
ing death sentence, Mack J., observed that the third Judge cannot pass 

death sentence, Sonasundaran, observed, if he chooses, he can pass a death 
sentence.^^ 

\Voodroffe,J. observed;— “Without deciding that the word ‘case’ does 

not include the whole case it is plain that a third Judge would not differ 

upon a point on which both the referring Judges were agreed unless there 

were strong grounds for doing so”.®® The third Judge cannot refer the case to a 
Pull Bench.®® 

He is not bound to follow previous Division Bench Decisions.®^ 

u- hearing if any.— The use of the words ‘if any’ shows that the 

third Judge is not bound to have a full hearing and then to arrive at an 
independent opinion. The third Judge can, unless or scrutinising the 
materials on record the judgment of the Judge pronouncing in favour of the 
accused is considered lar from reasonable or perverse give the benefit of 
reasonable doubt to the accused and aquit him.®® 


430. Finality of orders on appeal.— Judgments and 
orders passed by an Appellate Court upon appeal shall be final, 
except in the cases provided for in Section 417 and Chapter 


1 . 

2 . 


Corrcbponding sections in 
Codes. 

Finality of orders on appeal. 


SYNOPSIS 

former 3. Powers of the High Court to. cure 

inadvertent failure of justice. 

4. Jail Appeal. 


} sections in former Codes.— This section corres- 

ponds to S. 428 of the Code of 1861 and S. 285 of the Code of 1872. It is 

the same as that of the Code of 1882. 


1070 ^* appeal.- It was held under the Codes of 

1872 and 1882 that the order summarily dismissing an appeal was a final 


57. Sarat Chandra Alitra, (1910) 38 G 202 • 
12 GLJ 294 : 15 GWN 18 : 11 Cr LJ 
515; Ashutosh Ganguly v. Walson, (1926) 
53 C 929 ; Daulal Ram, A 1947 L 244 : 
48 Cr LJ 126 ; Ravipati Silarammaya, 
A 1953 M 61 ; 1953 Cr LJ 245 : Md. 
Ilias, ILR 1948 IC 43. 

58. Stale V. K.C. Dandi Gourda, Ai. 1957 M 
28 : 1958 Cr LJ 455 (2). 

59. Subedar, A 1956 A 529 : 1956 Cr LT 
1039. 

60. Slate V. Minaketan Patnaik, A 1953 Or 


160 : 1953 Cr LJ 1084 (SB). 

61. Rayipati Sitaramayya, A 1953 M 61 : 
1953 CrLJ 245. 

62. Grande Venkata w Corporation of Calcutta, 
(1918) 22 CWN 7-15 : 28 CLJ 32 : 19 
Cr LJ 753 ; 46 IC 593. 

63. Ishan Chandra Samania v. Hriday Krishna 
Bose, (1924) 29 GWN 475 (483). 

64. TusuJ, 58 GWN 279 : A 1954 L 258. 

65. Khetri Bewa, A 1952 Or 17 wh«e Md. 
Ilias, ILR 1948 IC was doubted. 
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order not subject to revision.®® But tliat is no longer the law. Under tlic 
present Code such orders are subject to revision.®’ 

The expression ‘Judgments. . . .shall be final’ in this section means that 
the judgment shall not be open to any further appeal. But these words do 
not take away the power of ihc High Court to interfere otherwise than in 
appeal. S. 430 (6) is exempted from the operation of S. 430.®® The 
expression ‘judgment should be final’ means that the judgment shall not be 
open to further appeal. Where an appeal disposed of by the High Court 
before the date fixed for hearing and the counsel had no opportunity of 
being heard, the High Court has an inherent power to set aside the proceed- 
ings and starting with the hearing of the appeal.®® Section 430 has 
no application to decisions or orders made by tlie High Court in revision. 
The scope of Ch. 32 having been enlarged by the addition of sub-section (6) 
to S. 439, the scope of the exception to S. 430 must also stand enlarged.’® 

3. Powers of the High Court to cure inadvertent failure of 
justice. — The Bombay High Court held that although such an order was 
final within the meaning of S. 430 the High Court has ample jurisdiction 
under Chapter 32 to rectify an inadvertent failure of justice.’^ The order 
is final whether the first order under S. 421 was made on the merits or on a 
technical point, e.g.^ limitation.’^ 

4, Jail Appeal. — If dismissed summarily under S. 421, the order is 
final under S. 430 and the High Court has no power to entertain a regular 
appeal from a conviction.’® 


431. Abatement of appeals. — Every appeal under Sec- 
tion 411-A, sub-section (2), or Section 417 shall finally abate on 
the death of the accused, and every other appeal under this 
Chapter (except an appeal from a sentence of fine) shall finally 
abate on the death of the appellant. 

SYNOPSIS 

1. Corresponding sections in former 4. Scope. 

Codes. 5. Shall finally abate. 

2. Legislative Changes. 6. Principle of the section is applicable 

3. Report of the Select Committee (1898). to revision. 

1. Corresponding sections in former Codes. — This section was 
inserted for the first time in the Code of 1882. 

2. Legislative Changes.— The words within brackets were inserted by 
the Code of 1898. 


3. Reason for the change. — “A sentence of fine must not abate on 
the death of the person against whom such sentence was passed, as it is not a 
thing which affects his person only, but which affects his property ” — Report 
of the Select Committee {1698). 

This amendment has over-ruled the decision of the Bombay High Court 
in Shah*s case.’®® 


66. Mahomed Yasin, (1879) 4 15 101. 

67. Dular, 12 C 536; Bhimappa v. Ramanna, 
(1894) 19 B 732. 

68. Bhawani SkankaTf A 1953 Raj 17 ; 1953 
Or LJ 301. 

69. Chandrika, A 1949 A 176: 50 Cr LJ 
228. 

70. Per Das J. in U. J. S. Chopra v. State of 
Bombay, (1955) 2 SCR 94 : A 1955 



SC 633 : 1955 Cr LJ 1410. 


71. 

Bhimappa v. Ramanna, (1894) 
732 ; Inderchand, A 1934 B 471. 

19 B 

72. 

Ibid. 


73. 

Madho Singh, A 1957 Raj 204 : 

1957 


Cr LJ 797. Rabari Rama Raja, A 
Sau 9. 

J955 

73a. 

(1894) 19 B 714 ; Ishan, 29 CWN 
FB : 26 Cr LJ 915. 

475 
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4 Scope.—In the absence of statutory provisions in terms applying to 

there are these in S. 431 in respect of Criminal 

de^^ltn v powers to pass orders under S. 439 and while 

dealing with any pending matter on the death of the petitioner has the 

power to examine the whole question of the correctness, propriety or legality 

vLt on itsein^' O T involves examining the Lder of com 

iction Itself Ordinarily criminal appeal abates on the death of the appel- 

wbl ■ 1 1 however been amended so as to provide that this rule 

l ^ when the appeal is from a sentence of fine.''® Where the 

appellant was sentenced to composite sentence of imprisonment and fine and 

refiise'iS I during the pendency of the appeal, the Court could not 

rooeM was X -T f"""! ■■''PJ.*=®“tative of the convict appellant on the day the 
appeal was decided. In this view of the matter it is incumbent on the Court 

sentenrt % 1 ?°“ ‘ fepeesentative and hear him so far as the 

sentence oi fine is concerned.^® 


5 Shall anally abate.— It is manifest that when the appellant is 
dead the appeal abates. ’ This decision so far as it stated that the Code has 
not provided for the continuance of an appeal in cases of fine is no longer 
good law on the point after the amendment. 

section is applicable to revision. — On the 

death of an app leant for revision, it was held the revision would abate except 
in so far as it related to a sentence of fine.’® 


CHAPTER XXXII 

Of Reference and Revision 

to High Court. — (1) Where any Court 
IS satisfied that a case pending before it involves a question as 
to the validity of any Act, Ordinance or Regulation or of any 
provision contained in an Act, Ordinance or Regulation, the 
determination of which is necessary for the disposal of the case, 
and is of opinion that such Act, Ordinance, Regulation or pro- 
vision is invalid or inoperative, but has not been so declared by 
the High Court to which that Court is subordinate or by the 

. ^ ^ ^ state a case setting out its opi- 

nion and the reasons therefor, and refer the same for the decision 
of the High Court. 

Explanation. In this section “Regulation” means any Re- 
gulation of the Bengal, Bombay or Madras Code or Regulation 
as defined in the General Clauses Act, 1897, or in the General 
Clauses Act of a State. 


74. Ramdhani Gope v. Jageshar Mahlo, A 
1941 P. 526: 42 Cr LJ 653 ; 

1957 ALJ 718; Pranak K. Muter 'f. 
State of W, B., (1959) MLJ (SC) 110 : 
1 MLJ : A 1959 SC 146. 

75. Ramdhani Gope v. Jogesher Mahlo, A 
29 rul P. 526 : 42 Cr LJ 653. 

76. Vidya Devi, A 1957 A 20 : 1957 Gr LJ 
16 ; Saiient^a Sundar Mitra, 60 OWN 


239 • A 1937 C 24. 

77. Dangaji Andaji, (1878) 2 B 564. 

78. Daulat Ram, (1918) 8 PR Cr 1919 : 95 
PLR 1918: 10 PWR Cr 1919: 20 
Cr LJ 214 : 49 IC 744 ; Prem Singh, 24 
PR 1908 ; Pranob K. Milter v. State 
of West Bengal, (1959) 1 MLJ (SC) 
no : A 1959 SC 144 ; SaiUndra Sunder 
Mitra, 60 CWN 239 : A 1957 G 24. 
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(2) Presidency Magistrate may, if he thinks fit in any 
case pending before him to which the provisions of sub-section 
(1) do not apply, refer for the decison of the High Court any 
question of law arising in the hearing of such case. 

(3) Any Court making a reference to the High Court under 
sub-section (1) or sub-section (2) may, pending the decision of 
the Court thereon, either commit the accused to jail or release 
him on bail to appear when called upon. 

SYNOPSIS 

1. Legislative changes. 4. Sub-section (2). 

2. Scope. 5. Sub-section (3). 

3. Sub-section (1), 

1. Legislative changes. — This section was substituted by Act 24 of 
1951 (Civil and Criminal Powers Amendment Act, 1951). 

2. Scope. — A reference under S. 432 (I) can be made only if all the 
following conditions are satisfied, otherwise it will be invalid : — 

(1) A question as to the validity of any Act, Ordinance or Regulation 
or any provision thereof must arise in the case before the Court ; (2) the 
determination of such question should be necessary for the disposal of the 
case ; (3) there should be no decision of the High Court to which the Court 
is subordinate or the Supreme Court declaring the legislation in question 
lo be invalid or inoperative ; and (4) the Court making a reference should 
be of the opinion for the reasons set forth by it that it is so invalid or in- 
operative. It is not in cases where doubt arises in the mind of a Court as 
to validity of any Act, Ordinance or Regulation or any provision thereof 
that a reference can be made. It is only when the Court is definitely of 
opinion that the same are or is so invalid that a reference be made. In this 
respect there is a material difference from the circumstances in which a 
Presidency Magistrate can make a reference as the section itself will make 
clear. In the instant case it was held that the Magistrate not having defini- 
tely expressed his opinion as to invalidity of Cl. 13 of Madhya Bharat Retain- 
ing Order the reference was incompetent.’® Strictly speaking a reference 
under this section will not lie in a case where there is a conflict between a 
High Court decision and an instruction given by the Board of Revenue, 
because this section in terms applies only where there is a question regard- 
ing the validity of an Act, Ordinance or Regulation.®® 

A Judge should not express any opinion while deciding a case on matters 
of Constitution unless it is absolutely necessary for the decision of the case.®^ 
Under Art. 228 of the Constitution the High Court is the sole interpreter 
of the Constitution in a State and can transfer constitutional cases from the 
subordinate Courts to the High Court. Under Art. 228, the High Court may 
be moved either by the parties,®^ or by the Subordinate Court.®* 

The State cannot be allowed to plead before the Court the unconsti- 
tutionality of its own statutes. But where a conflict arises between Central 


79. Tfl/flrflm, (1952) Madhya BLJ (HCR) 
391. 

80. Harihar Ojhav. Lapmi Jena, A 1959 Or 
116: 1959 Cr LJ 884 ; Aher Arian 
Govind, 5 Sau LR 59. 

81. Maqdom Mohtuddin v. State of Hydra- 


bad, A 1952 Hyd 112: 1952 Cr LJ 
1076. 

82. Bhoirahtndra, A 1955 Ass 154 : A 1953 
Punj 77 : 1953 Cr LJ 549. 

83. Rulia Ram v. Smith Ram, A 1952 Pepsu 
1 ; Hamid, A 1954 P 387. 
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Law and State Laws, it is open for the State in a Court to contest that the 
Central Act invades the State's Legislative powers and is therefore violative 
of the Constitution.®^ 


3 Sub-section (1).— Reference can be made only when Court is 
satished that in a case pending before it there is a substantial question as to 

the validity of any Act, Ordinance or Regulation. The rules framed 
under an Act may have the force of law and there contravention may also 
be liable to penalty under the Act but that by itself does not make the rules 
part of the Act. Hence no reference can be made under S. 432 as regards 
their inability unless there is an express provision in the Act itself making 
the rules a pan of the Act.®® 

4. Sub-section (2)— Reference by a Presidency Magistrate —In 

the old section it was enacted that the Presidency Magistrate only could refer 
under tiiis section to the High Court and a District Magistrate could not 
make the reference.®' S. 432 does not give the Presidency Magistrate 
power to refer points of law settled by decision of the Hic^h Court®® 
In dealing with a reference under sub-section (2) the High Court deals only 
with the particular points of law stated for its opinion but not with the facts.®® 
It is undersirable to make a reference under this section for the opinion of the 

High Court in form which involves giving a decision of law, divorced to 
some extent from the facts.®® 

5. Sub-section (3).— The language of this sub-section is the same as 

m the concluding portion of the unamended section. This gives the power 

to the Court that after reference has been made and pending the decision of 

tlie High Court the Magistrate may either commit the accused to iail or 

release him on bail, so that the accused if subsequently convicted cannot 
evade justice. 

T-T- , begin.— In a reference by a Presidency Magistrate to the 
High C^ourt under this section as to whether, on the facts stated any 
oflence has been committed by an accused person, it lies on the 
piosecution to make out that an oirencc has been committed, and under 
the circumstances the prosecution must begin.®®® This case has been over- 
ruled on the point under Ss. 471 and 415 I. P. C. 


433. Disposal of case according to decision of High 
Court.^ (1) When a question has been so referred, the High 
Court shall pass such order thereon as it thinks fit, and shall cause 
a copy of such order to be sent to the Magistrate by whom the 
reference was made, who shall dispose of the case conformably 
to the said order. 

Direction as to costs. (2) The High Court may direct 
by whom the costs of such reference shall be paid. 

Corresponding sections in former Codes. — This section corres- 
ponds to S. 241 of Act IV of 1877 and is the same as S. 433 of the Code of 
1882. 


84. State v. Keshab Chanifra, A 1962 G 335. 

85. In re Rajarama, A 1952 M 578. 

86. Jagat Singh v. Mota Singh, A 1956 
Pepsu 73 : 1956 Cr LJ 1014. 

87. Rahimuddin, A 1928 S. 69 (2). 

88. Ratan Singh, 52 CWN 369 ; Ismail 
Haji, 54 B 146 : 31 Cr LJ 633. 


89. Molla Fazle Karim. 33 C 198 : 3 Cr LJ 
365 ; Grish Chandra, 34 CWN 13 (FB) 
1 A 1929 C 756. 

90. Hemendra Prasad, 43 CWN 950 40 

Cr LJ 752 (SB). 

90a. Haradhan, (1892) 19 C 380 (385). 
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434. Power to reserve questions arising in original jurisdiction 
of High Court. Procedure when question reserved. Rep. by the 
Criminal Procedure Amendment ,4c/, 1943 {26 of 7943), Section 6. 

435. Power to call for records of inferior Courts. — (1) 

The High Court or any Sessions Judge or District Magistrate, or 
any Sub-divisional Magistrate empowered by the State Govern- 
ment in this behalf, may call for and examine the record of any 
proceeding before any inferior Criminal Court situate within the 
local limits of its or his jurisdiction for the purpose of satisfying 
itself or himself as to the correctness, legality or propriety of any 
finding, sentence or order recorded or passed, and as to the 
regularity of any proceedings of such inferior Court and may, 
when calling for such record, direct that the execution of any 
sentence or order be suspended and, if the accused is in confine- 
ment, that he be released on bail or on his own bond pending 
the examination of the record. 

Explanation.^ A\\ Magistrates, whether exercising original or 
appellate jurisdiction, shall be deemed to be inferior to the 
Sessions Judge for the purposes of this sub-section and of Sec- 
tion 437. 


(2) If any Sub-divisional Magistrate acting under sub-sec- 
tion (1) considers that any such finding, sentence or order is 
illegal or improper, or that any such proceedings are irregular, 
he shall forward the record, with such remarks thereon as he 
thinks fit, to the District Magistrate. 


(4) If an application under this section has been made either 
to the Sessions Judge or District Magistrate, no further appli- 
cation shall be entertained by the other of them, 

SYNOPSIS 


1. Legislative changes. 

— 1923 and 1956. 

2. State Amendments. 

— Madras. 

— Bombay. 

— Saurashira. 

— Uttar Pradesh. 

3. Effect of 1923 Amendment. 

4. Scope. 

5. Sections 435, 436, 437 and 438. 

6. Executive order cannot be revised. 

7. Application of the section. 

— to Security Proceedings. 

— Order of Discharge. 

— Order under S. 476. 

8. Power of High Court to interfere in 
pending proceedings. 

9. Interference by High Court — if Lower 
Courts to be first moved. 

10. Sub'section (1), 

— High Court, Sessions Judge, District 
Magistrate have concurrent Juris- 
diction. 

11. *The District Magistrate.’ 


12. ‘Inferior Criminal Court.’ 

13. Situate within the local limits of its or 
his jurisdiction. 

14. For the purpose of satisfying itself or 
himself as to correctness, legality or 
propriety of any finding, sentence or 
order. 

15. Power of High Court to interfere on 
facts. 

16. May direct suspension of sentence 
and release on bail pending exami- 
nation of the record. 

17. Record of any proceedings. 

— meating of. 

18. Explanation. 

19. Sub-section (2). 

20. Sub-section (3). 

21. Sub-section (4). 

—Co-ordinate Jurisdiction of Ses- 
sions Judge and District Magis- 
trate. 

22. ‘No further application.’ 

23. Revision on the ground of sentence. 
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.„h ative changes.-Thc words ‘and may. . . .record’ at the end of 

sub-section (1) alter the words ‘inferior Court’ and the Explanation were 
added and sub-section (3) repealed by S. 1 16 of Act 18 of 1923. The words 

Act39 ofl9\r sub-section (1) were inserted by 

2. State Amendments. 

of 195^°”amcl"-^“"' ‘'""“'’'■"S sub-sections were substituted by Bombay Act 23 

DC released on bail or on his own bond pending the examination of the record 

nis: 

ilHs=3lS«= 

ay be (The present sub-section (i) was substituted by Bombay Act 39 of 1955)’ 

missionero^Pnli^h^yK'* Executive Magistrate’ the words ‘or the Com. 

missioncr of Police as the case may be were inserted by Bombay Act 71 of 1954. 

bav Acr2rnMqTr"p'*^'''u'°" Bombay Amendment made by Bom- 

?955 burin^tL'^^""'*T"‘ Act 23 of 1951 TnVtubse^uendy^^^^^^^ S^of 

ifl Sa^; ‘rhn: '^^/has bee’; omitted, 

criginr.“rap"pdll::?u3,rt^^^^^^^^^^^^ r^T 

fion nr haU®if '* ‘***,^^23 Amendment.— (1) The effect oftheintroduc- 
tion of bail being granted or staying execution of the sentence in sub-section 

fij a change for the better and now empowers the Court sitting in revision 

t ^ ^ reference to grant bail. (2) The addition of the Explanation has 

,in following decision under the old Gode.®i In S. 295 

of 1872) Corresponding to the present S. 435 the 

7J^tt was a paragraph at the end of the 

section subordinating Magistrates to the Sessions Judges. The word ‘inferior’ 

was substituted (or the word ‘subordinate’ in the Codes of 1882 and 1898 
and retained in the Code as amended in 1923. This substitution may have 
been the reason for omitting the second paragraph of S. 295. See the follow- 
ing cases. ^ The amendment has restored these decisions with this modi- 
hcation that the second paragraph of S. 295 of the Code of 1872 has also 
been restored. (3) The omission of sub-section (3) from the Code of 1898 has 
giv^i^tatutory power to the Courts contemplated in sub-section (3) to enter- 


91 Balwant Singh, (March 1923) 24 Cr 
LJ 616: 73 IG504. 

19a. Upendra Nathv. Dukhini Bewa^ 


12 G 473 FB ; Padmanabka, (1884)8 
M 18 FB, followed in Shamsuddin w 
Pit, 38 PR 1885 ; JaUo, 15 PR 1904. 
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tain applications in revision against orders under Ss. 143 and 144, pro- 
ceedings under Chapter XU and S. 176 and report for orders under S. 438 

This amendment has in effect modified the decisions whicli held that 
orders under S. 144, 145 or 146 could not be revised under this section. 
Under the old Code the High Courts interfered with titose orders excluded 
by S. 435 (3) under S. 15 of the Charter Act now represented by S. 107 
of the Government of India Act,®^ the power of revision thereunder 
was restricted to the ground of jurisdiction, g., where the order of the 
lower Court was without jurisdiction or in excess or abuse of jurisdiction. 
The Amending Act XVIII of 1923 having deleted S. 435 (3) the revision 
will be under S, 439, which, read with S. 435, empowers the High Court 
to revise on a question of law as also upon facts for the purpose of satisfying 
itself about the correctness, legality or propriety of the orders passed under 
Ss. 143, 144, Chapter XII and S. 176. 


4. Scope. — The provisions of Ss. 435 and 439 arc not exhaustive.®^ 
Under Ss. 435 and 439 of the Code of Criminal Procedure, the High Court 
can in the exercise of its revisional jurisdiction examine the records of the 
cases for the purpose of satisfying itself as to the correctness or propriety as 
well as the legality of any finding, sentence or order, and where there are 
very exceptional grounds for its interference it will exercise the powers of a 
Court of appeal in dealing with them.®^ Where a District Magistrate calls 
for the record of a case under S. 435 from a Subordinate Magistrate, the 
latter is ousted from his jurisdiction to deal with the case after the receipt 
of the order.®® Under S. 435 a District Magistrate is not entitled to ques- 
tion the propriety of an order passed by a Court of Session. His proper 
course, where he considers that action is necessary, is to move the Government 
to file an application in revision.®® 

Section 435 empowers the District Magistrate only to suspend the execu- 
tion of a sentence and release the accused on bail pending the examination 
of the record and does not empower him to quash the finding, sentence or 
order. 


The only course open to him jn such a case is to make a report to the 
High Court under S. 438.®’ A criminal revision Court has to satisfy itself 
as to the correctness, legality or propriety of any finding, sentence or order 
and as to the legality of any proceedings, under Ss. 435 and 438 the High 
Court has no absolute discretion to interfere in revision in any case.®® The 
power to interfere is discretionary and unfettered by limitations.®® Once 
the case has come before the High Court by way of revision, it can deal 
with the matter under Ss. 435 and 439 and it is not necessary for the High 
Court to see whether the petition of revision is in order and the affidavit was 
properly sworn. ^ 


It may be pointed out that at the time of moving the application, 
surely the High Court can reject the application if the petition is not in 


92. Rohamatulla, (1898) 17 A 485 FB ; 
Mahadeo, v. Bisu, (1903) 25 A 537 : 
Martin, (1904) 27 A 296 i Pandurang, 
(1900) 24 B 527 ; Aiizuddin, (1905) 2 
ALJ 149 ; AH Mahomed Mandat v. 
Piggot, (1920) 48 C 522 : 22 Cr LJ 
213 . 

93. Annie Beatant v. Advocate General, 
Madras, (1919) 21 Bom LR 867 (879) 
PC : 23 CWN 986 (994). 

94. Chagan Davaram, (1890) 14 B 331 


(336). 

95. h re Maruti Vithee, (1924) 49 B 533. 

96. Daulat Singh, (1926) 24 ALJ 224. 

97. Thomas Joseph v. Ponlose Verkey, A 1957 
TC 234: 1957 Cr LJ911. 

98. Bhan ingh Jubar Singh, 1957 Cr LJ 67 
(Madhya Bharal). 

99. Ram Prasad, 17 CWN 379 ; 13 Cr LI 
807 

1. LaluMahto,A 1942 P 150 : 42 Cr LJ 
537. 
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order e, g. tlie certified copy of the trial Pnnrf ic t • • 

sss-rse '??“'■ A" ■'™ 

cumscribed by the conditions laid down inT 435'^rnd^439^ia^ Th 

has to be exercised most sparingly.^ P°'^« 

[Sections 439 and 435 must be read together] ^ 

.“Sa^issass “ 

High"coVt mr/ukeTnder'st «Tan743 ^ 

under's ‘TeS^fp^r 437). -Acquittal of an offence 

respect ^of a^'oL^ c^arg^e^tthic h^ Lt‘e 

under ^4671 T cT^ r ^‘^<=harge in respect of a charge 

power ^ut^eVss Ss and 136 Sessions Judge had no 

the Sessions Court for trial of an offenceTnder S T?™'" P 

discharsre and a Sessions Th ** refusing to revise an order of 

Sess ons Court aff^ A -^r order the committal of the accused to the 

sessions L,ourt a ter his discharge by the inferior Magistrate ’ The High 

that'^even\h?’nA""Ex!r'^®'''^®‘^ "'hich makes it clear 
Sessions Judge ‘ ^hall be deemed to be ‘inferior’ to the 

Act V on ‘’® »-««se‘l--An order under S. 1 7 of 

nature and rLErK" "®a''"‘f" comlabUs is of an executive 

nature and cannot be made the subject of revision under this section »» An 

der passed by a District Magistrate under the rules framed by Government 


2. 

3, 


A 1957 

oLi oli {614)* 

1954 SCR 565 : A 1954 SC 

Haraprasad Das, (1913)40 G 477 (FB) ; 
Moxram Bewa v. Meajan Sardar. (19191 
G 438: 24 CVVN 97: 31 GLJ 183: 54 

/fartWoj Sanj/al, 15 C 
608, (617) FB ; see Thakur Das, 15 
GrLJ 217 : 22 IG 1001. 

Pfosad Nigam, (1922) 20 ALJ 

Thakur Das, (1913) 15 Cr LJ 217 : 22 
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7. 


8 . 

9. 


4. 


5. 


10 . 


IC 1001 (Oudh) 17 OC 25. 

Hakim Khan y. Bujruk Alt, (1927) 26 
GLJ 210. / 

Condi Appa Razu, (1919) 43 M 330, 
where Kalimathu, (1903) 26 M 477 was 
ditioguished. 

Nisikantu Lahiri, (1916) 20 GVVN 732. 
John Lobo, (1916) 41 B 47 following 
Karamdi, (1895) 23 C 250; Daulat 
Singh, (1926) 24 ALJ 224. 

Pamushwar Dat, (1916) 18 LT 900: 42 
IG 132 (Oudh). 
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under S. 45 (3) of the Code is an executive order and not subject to the revi- 
sional powers of the High Court. 

Interference. — A Magistrate though vested with the powers under the 
Criminal Procedure Code may also be vested with certain powers under the 
special Acts as 'persona designata* and is not amenable to tlic revisional 
jurisdiction of the High Court under S. 435 on the ground that the proceed- 
ings were not those of an inferior Criminal Court. The Higli Court has 
power under S. 439 read with Arts. 227 and 228 of the Constitution to call 
for records and interfere with such proceedings.'’^ High Court under Ss. 435 
and 439 connot revise executive orders.'® 


7. Application of the section to Security Proceedings. — A Sessions 
Judge has power under S. 435, Cr. P. C., to call for the record of the proceed- 
ings under S. 1 10 of that Code before an inferior Cr. Court within his juris- 
diction and to refer the matter to the High Court." Ihe High Court 
seldom interferes in the preliminary stage with the discretion of the District 
Magistrate taking action under the preventive sections of tlic Cr. P. Code but 
it will exercise its powers of interference in a case when the order ol the Magis- 
trate is based on materials which are clearly insufficient to support the ordci. 
Section 125 does not affect the revisional jurisdiction of tlic Sessions Court or 
District Magistrate under Ss. 435 and 438.'® 


Order of Discharge. — The proper section is the next section (S. 436) 
applicable to such orders. 

An Additional Sessions Judge has jurisdiction to examine the records of 
a case transferred to him by the Sessions Judge in which the accused has been 
discharged and to set aside the order of discharge and direct further enquiry . 

Commentary on S. 436. If a Sessions Judge assumes jurisdiction under 
S. 435 over dismissal of a complaint under S. 203 or 204 or discharge of an 
accused, he may exercise the power conferred under S. 520 and niodily an 
order regarding disposal of property passed by the trial Court, but he canno 
modify such an order in any other case.'® Where in a revision against convic- 
tion under two offences, the Sessions Judge maintains the conviction under 
one of the offences and under S. 438 recommends acquittal under the 
offence, no revision lies against that part of the order of the Sessions Judge 
which maintained the conviction.'® It is submitted that decision'® is not good 
law as the party may move the High Court against the order of conviction 
and the Rule and the Reference under S. 438 may be heard together. 

Order under S. 476.— A full bench of the Calcutta High Court held 
that a Revenue Court taking action under S. 476 is not an inferior Criminal 
Court within the meaning of S. 435 and the order made m such P'oceedin| is 
not open to revision under S. 439 read with S. 435. The Alla a a ^ 



12 . 

13. 

14 



Damma, (1907) 29 A 563 (565) : (1907) 
AWN 168; 5 Cr LJ 476: Diamut 
Hosen, (1881) 10 GLR 14 ; Chottay Lai 
V. Chedilal, (1922) 45 A 135 : 24 Cr LJ 
597: AIR (1923) A 149. 

Nizam Rqjpramukh of Hyderabad, A 1955 
Hyd 241. 

Md. Ahnud Khan, A 1940 Oudh416; 
Hari Kishan Das, A 1957. 

Ashiq AH, (1923) 21 ALJ 513: 24 
Cr LJ 593 : 73 IG 337 ; AIR (1923) A 
596. 

Nafar Chandra Pal Choufdhury, (1923) 38 
GLJ 198 : 28 OWN 23 : 25 Cr LJ 
198 : 76 IC 429 : AIR (1924) C 114. 







Bipin Behari, 3 PLJ 302 : 19 Cr LJ 
589 : 45 IC 397. 

Nazar Hussain, (1920) 21 Cr LJ 293 : 
55 IC 341. 

Jaleshwar Jha v. Maolchand, A 1959 A 
96: 1959 GrLJ 123. ^ , 

Hardeo, A 1959 A 611 : 1959 Cr LJ 

1133. 

Har Pfosad Das, (1913) 40 C 477 : 17 
CLJ 2*15: 17 OWN 674: 14 Cr LJ 
197 • 19 IC 197 followed in Rukta 
Singh, {\92\) e ?hi 178: (1921) Pal 
Supp GWN 240 : 22 Cr LJ 403 : 2 
PLT 609 ; see Hamid AH v. Madhusu- 
dhan, 31 CWN 281. 
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Tl,i, vicf, doe, seem » be mma .“'under s“'476",h°.^r P™" .P“7 “ 

rn“?"4',gg'o“ 

Court 22 Th^ ovided for only one appeal but no second appeal to the High 
povve ; unir S *439 if'thr'"’' ? Court eLreises revisSnal 

under S 476-B and has been refused by a criminal Court 

U>e^ C,v,l Court has refused to make a complaint. "Jcommttary -’olf 
The HigCc'^un hls^J^fwer^^uX *s" ^r^o cab for ute" f d'’'^ 

cc:^S:.fo h^is 

Sf#7S.?S3 S- =■£ 

in CW. case » C/“>udhurys case.^» It was held 

^r^terfere at any Stage of the case anH 

S. 561-A in/ra!^ ’ ^ Quashing Commentary on S. 439 and 

titutil'rCthfo/ihe Art. 227 of the Cons- 
tion as to the Diare i proceedings, against dismissal of preliminary objec- 

maintainable before tL'High"courra"nd"^e“°" Sessions Judge is certainly 
an appropriate case.ss ® ^ ^ proceedings can be quashed in 

apprcaiions in rev Sion Calcutta High Court to entertain 

ing unS 1331, nwT'" order made by a Magistrate (in a proceed- 

S 435 and asked him f ^ P^-rty has first moved the Sessions Judge under 
r'Vs, e r II ^ exercise his powers under S, 438 *® The Natmur 

Court follows the same practice The Allahahat^ o ^ i j t_ ^P 

view The inrkrU/'tirJr, c ♦u * tt- “^^uahabad Court also endorses the same 

IS concurrent ^ Sessions Judge under S. 435 

IS concurrent and m s uch cases, the aggrieved party has first to seek his 
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Choa Lai Doss v. Anant Pershad Missir, 
(1897) 25 C 233 (235); see Jagat 
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56 A 158 : 34 Cr LJ II 15 (FB). 
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remedy in the Subordinate Court. The Bombay High Court in Chagan 
Dayaram^^ held the same view. 

Ordinarily the Andhra High Court will not entertain a revision unless 
the aggrieved party approached an inferior Court in the first instance and 
will not deviate from that practice except on special, exceptional or extra- 
ordinary grounds. Where there are no such grounds, the mere fact that a 
revision has been admitted by the High Court cannot make any difference 
in the enforcement of the rule of practice.^^® 

Although it is the practice of the High Court not to entertain any applica- 
tion under S. 439 Cr. P. Code direct, the High Court has got powers to act 
under S. 435 as would appear from the opening words of sub-sec. (1). The 
Calcutta High Court does not insist on following the practice of moving the 
lower Court in the first instance. 

10. Sub-section (1), The High Court, Sessions Judge, District 
Magistrate and any Sub-Divisional Magistrate empowered by the 
State Government — are the Courts authorised to act under this section. 

High Courts Sessions Judge and District Magistrate have concurrent jurisdic- 
tion. — High Court, Sessions Judge and District Magistrate have concurrent 
jurisdiction vide S. 436. The Sessions Judge or the District Magistrate may 
examine the record of any case under S. 437 and order commitment of an 
accused person improperly discharged and under S. 438 report to High Court 
for orders with a recommendation that the order be set aside or the sentence 
be reversed. 

Sub-Divisional Magistrates — in Madras and the Punjab have all been em- 
powered to act under this section. 

11. ‘The District Magistrate’.— All Magistrates in the district are 
inferior to the District Magistrates. But the explanation newly added makes 
all Magistrates including District Magistrates ‘inferior Court’ to the Sessions 
Court. 


12. ‘Inferior Criminal Court’. — Revisional Jurisdiction under S. 435 
applies only to “an inferior Criminal Court. The use of the word ‘Crimi- 
naP shews that the section cannot apply to an order under S. 476 relating to 
Civil or Revenue Courts. When the District Magistrate convicts or acquits 
an accused in a case tried by him or passes an order in appeal from a subordi- 
nate Court’s judgment or order, his order can be revised by the Sessions Judge ; 
but when he passes an order under Ss. 436 and 437 or makes a report to the 
High Court under S. 438, the Sessions Judge has no jurisdiction to revise his 
order ; the High Court alone can do this.^® It may be pointed out that in 
view of the deletion of S. 407 and the provision for appeal from the order of a 
second or third class Magistrate before an Assistant Sessions Judge by the 
amendment of S. 408 by Act 26 of 1955 the observation in^® to the effect that 
when a District Magistrate passes an order on appeal is evidently a slip. 


32. Bipin Behari Mukhtrji, (1918) 3 PLJ 
302 : 19 Gr LJ 580 : 45 IC 397 ; Cho- 
fat Ahir v. Suraj Singh, A 1940 P 299 : 
41 Cr LJ 257 (but after Rule issued, 
application should be disposed of on 
merits) see R. N. Bam, 53 A 857. 

33. 14 B 331. 

33a. Sant Rampo, A I960 A 636 ; Veera 
Ranxayyaw. Udayagiri Venkata Seshavatha- 


ram, A 1956 AP 97 : 1956 Cr LJ 
571 (2) Alapati SriramamuTty, A 1959 
AP 377 : 1959 Cr LJ 822 (FB). 

34. Mad Gazette 1883, p. 13 ; Punj 
Gazette 1883, p. 52. 

35. In re DaLukhram, (1907) 9 Bom LR 
1347. 

36. Faqueer Ahmed, (1959) ALJ 351. 
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Acldiuonal District Magistrate in exercise of original jurisdiction is a 

Court inlenor to that ofa District Magistrate rvithin the m^rtS of this 

ider S. 438. District Magistrate will not be able to exercise his power under 
S. 43 d in respect of the order of the Additional District Magistrate" One 

Court may be inferior to another Court without being subordinate to itA® 

District Registrar not subordinate to High Court —A District 

dJ^h^r oVthT'civil“'r''‘"'’' ^“bordinate to the High Court 

now/r 1 , ? ’ ■ Revenue side and the High Court has no 

aXall of the Registrar impounding a document 

cuted for'^cTuTyj''" ^e prose- 

fnr provisions of S 435 the High Court has no power to call 

for and examine the Record of a Divisional Officer W/n? appeals under thf 

Income-tax Act which is a Revenue Court acting under S. 476.^® 

S Court.-Under 

District ^ with special powers under S. 30 if not a 

District Magistrate IS subordinate to the latter, in the same wav and to the 
same extent as any other Magistrate of the first class. 

M Additional District Magistrate if inferior' to that of 

Chief ''''' '^y Lower Burma 

To hL o ih^ n f Magistrate is not L ‘inferior Court’ 

to that of the District Magistrate.*^ This decision is no longer good law 

in view of the amendment of S. 10 by the insertion of sub-sec. (3®. ® 

isinflr'inr^o^HiflT' Sessions e.xercising original Criminal jurisdiction 
o thriatterpin A"!] "‘PP*®' ^es from the former 

while exercising revisional jurisdiction is inferior to the Session^ fX 
within the meaning oj the Explanation to sub-sec. (1) of this section « A 

mXTno^^oTf 43 V*V"q"°^‘°‘'''^ sLions Judge within the 

rnnrt P ^ '^i' ® Municipal Magistrate, Calcutta*® or a 

Villai?eX!X‘^!t''^^i '^^ a‘*‘« u ^ P^^^hayat under the Bihar and Orissa 
\ illage Administration Act*® is subordinate to High Court. 

The following are not inferior Criminal Courts 

Arf« passing an order under S. 247 (1) C. P. Municipality 

— ^ appointed under S. 15, Payment of Wages Act,®® District 


37. 

38. 


39. 


40. 


41. 

42. 


Thakur Jaikirit Singh v. Sobhan Raj A 
1959 Raj 63 ; 1959 Gr LJ 379. 

Thakur Jai Kirit Singh v. Sobhan Raj, A 
I9..8Raj 63: 1958 CrLJ 379; Sunil 

Udit Narain Dube, (1912) 35 A 109: 
11 A LJ 55 : 18 IC 896 : In re Ardeshir 
Kavasji KaranjavalU, (1912) 14 Bom LR 
^0; 13 Gr LJ 845: 18 IC 717; 
Thakurdas, (1913) 15 CrLJ 217: 22 
IC 1001 : 17 OC 25. 

In re Nataraja Aiyar, 36 M 72 : 23 ML! 
393 : (1912) MWN 1012: 13 CrLJ 
723: also Ganga Sahai, (1913)15 

Gr LJ 2 : 22 IC 146 (Oudh). 

Tado, (1916) 12 NLR 94: 17CrLI 
245 : 34 IC 965. 

Nawah Ati, (1918) 12 Bur LT 56 : 20 
Gr LJ 449 : 51 IC 478 ; see contra-^ 


43 

44. 


45. 

46. 


47. 

48. 

49. 

50. 


Abdul Karim, (1907) 25 PR 1908: 9 
Cr LJ 104. 

Krishnaji, A 1949 B 29 : 49 Cr LJ 593. 
Sheoraj, A 1948 A 46 ; Priyagopal, 9 B 
100; Darbarital, A 1925 A 591 ; Har 
Karan Singh y, Harnam Singh, A 1916 
Oudh 136. 

Manmatha Nath, 50 C 851 ; 34 Cr LJ 
5 79 * 

Abdoola Haroon, A 1950 C 36: 51 
Cr LJ 346 ; Ramgopal Goenka, 29 CWN 
898 ; Corporation of Calcutta v. Bhupal 
Chandra, 54 CWN 438 : A 1950 G 421. 
Malik, 36 C 994. 

Gani Mahton, A 1941 P 169 : 42 Or LJ 
434. 

Alt, Milhan v. Afunicipal Board of Orai 
andState of U. P„ A 1956 A 351. 

Beni Bahadur Singh, 1957 Cr LJ 268 
(All). 



S. 435, Note 15] power to gall for records of inferior courts 1309 

I 

Magistrate exercising jurisdiction under Election rules, the Secretary to 
the State Government exercising powers under the Goonda Act,^^ District 
Magistrate entertaining an appeal under S. 160 of U, P. Municipality Act.®^ 

13. ‘Situate within the local limits of its or his jurisdiction.’ — 

“The word ‘situate’ mean fixed or located ; when applied to a Court it must 
be taken to refer to the place where the Court ordinarily sits.”^* 

The expression ‘inferior Criminal Court situate within the Local limits 
of its or his jurisdiction’ in S. 435 means an inferior Court exercising juris- 
diction within the local limits of its or his jurisdiction. 

14. ‘For the purpose of satisfying itself or himself as to the 
correctness, legality or propriety of any finding, sentence or order 
recorded or passed and as to the regularity of any proceedings of 
such inferior Court.* — These words enlarge the scope of the District 
Magistrate’s inquiry.®® The words “finding, sentence or order” in S. 435 (1) 
are three separate matters and are separated by the disjunctive conjunction 
‘or’.®’ The word ‘finding’ in S. 435 includes a conviction or an acquittal. 
The word ‘sentence* means a direction by which a punishment is prescribed 
and meted out to a person who has been convicted of an offence. ‘Order’ 
covers command or directions that something shall be done, discontinued 
or suffered but it does not include ‘sentence’ and ‘finding’. Ihe word 
‘proceedings’ is wider than ‘judicial proceedings.’ The words ‘finding’ 
‘sentence’ ‘order* and ‘proceedings’ cover everything which may be remedied 
in revision.®® 

15. Power of High Court to interfere on facts. — A finding of fact 
based on no evidence or inadmissible evidence is liable to be set aside on re- 
vision.®® The Bombay High Court has held “But it has been the settled prac- 
tice of this Court to refuse to interfere in the exercise ol our revisional juris- 
diction in regard to findings of fact, except on very exceptional grounds, 
such as a mis-statement of the evidence of the lower Court or the misconstruc- 
tion of documents, or the placing by that Court of the onus of proof on the 
accused contrary to the law of evidence”.®® “We have power in revision, if 
we think right to consider the whole evidence”.®^ A High Court ought only 
to interfere in revision with findings of fact when it is demonstrated very 
clearly that they are wrong. In the following cases®® it has been held that 
the High Court cannot question a finding of fact if there is evidence to sup- 
port it or unless there is any error apparent on tlie face of the record or 
that the accused has been prejudiced by the action and procedure of the 
Courts below. 


51 . Madusudhan Lai, A 1929 A 931. 

52. Rhimra) Bania, 51 G 460 : 26 Gr LJ 20. 

53. \1unicipaL Board Banatas v. Ramdhan 
Gupta, A1953 A 281 : 54 Cr LJ 1 105. 

54. Valia Ambu Poduval, 1006) 30 M 136 
(137) : 16 MLJ 444 : 4 Cr LJ 443. 

55. Lalta Prosad Saxena , A 1952 A 70 : 
1952 Cr IJ 190. 

56. Do/abji Hormasji , (1885) 10 B 131 
(139) 

57. Satnarain Lai , A 1940 A 426 ; 41 Cr 
LJ 876. 

58 per KhandkarJ, in Mahabir Singh, A 
1944 G 17 ; 45 Gr LJ 309 (FB). 

59. Arura, (1014) 94 PLR 1915 : 16 Cr LJ 
202 ; per \Valsh, J., in Umtd Singh, 
(1923) 46 A 64: 21 ALJ 765. 

60. Ghandravarkar, J., in Ganesh Bain- 



62. 

63. 


vani ^fodak . (1909) 34 B 378 (380) : 
12 Bom LR21:11 Cr LJ 180 ; see 
Per Beaman, J. in Umakant Bnlwant, 
(1907) 9 Bom I.R 706 (709) : 6 Cr LJ 
70. 


Held V. Richardson, (1887) 14 G 

361 (363) and Ambler v. Pushong, 
(1805) 11 C 365 followed in Katras 
Jhtrriah Coal Co. v. Shib Krishta Daw , 
1894) 22 C297 (305). 


ber Beachcroft. 
(19171 18 Cr L 
Lai Singh , (19 


., in Duli Chandra Lai, 
437 : 38 IG 997 (G). 
4) 123 PLR 1914 : 15 
Zc LJ 521 ; Maru Thayal v. Apparu 
Pillax, (1922) 24 Gr LJ 476 : AIR 
1923) M 237 (2) \ SurQyabhon , (1922) 
U Cr LJ 203 : AIR (1923) N 155. 
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See also Commentary on S. 439 infra. 

16. ‘And may, when calling for such record direct that the exe- 
cution of any sentence be suspended and, if the accused is in con- 

nement that he be released on bail or on his own bond pending the 

rhe“l record’—These words are new in the Code of f923. 

inferior Co n tyfo ""'I Courts calling for records from 

mierior Uouits to suspend sentence or grant bail. 

17. Record of any proceedings— meaning of.— The provisions in 

of \'he Code^"vVe°n^ft interpreted in the light of the othe^r provisions 

d e rLo H of -I 7 proceedings’, they mean 

tne record of any proceedings as contemplated by the Code.®^ ^ 

18. Explanation.-Is new. Sei ‘Effect of Amendment’ noted supra. 

dirriln ^“S*f**^^*f ® .whether exercising original or appellate Juris- 
diction e. the District Magistrate or the Magistrate of the first class em- 

orMo'tl r "'’f deemed to be ‘inferi- 

to the Sessions Judge for the purpose of this section and of S. 437. 

a subordinate Magistrate of the 1st class 
invested with powers under S. 30 Cr. P. C. makes an order of discharge in 

a case whicli under S . 1 1 of the Code read with S. 28 or 29 thereof is triable 

DiticrilLgiLlte'.- “p'-" '’y 

rf low S“b-section (3)— having been omitted by S. 116 of Act (XVIII 
of 923) the orders under Ss. 143, 144, Chapter XII and S. 176; do fall with- 
m the purview of this section. 

“Effect of Amendment”. The High Court has 
undpf <; proceedings of a Magistrate under S. 176, either 

CodT®^* inherent powers under S. 56 1 A of the 


Syed Reza Ali opposed the inclusion of proceedings under S. 144 within 
the revisional powers under S. 435. The Legislature although by omitting 
\)a given the High Courts wider powers of revision in cases 

under b. 144 and the other sections mentioned in the unamended sub-sec. 

(3), the order under S. 144 which expires within a period of two months dies 
a natural death before it reaches the High Courts through the District Magi- 
strates or t e Sessions Judges. The High Courts do not ordinarily interfere 
With an order under S. 144 after the ehux of time which is normally taken 
up by the subordinate Courts of revision although the High Courts have po- 
\vers to interfere with an order under S. 144 even after the lapse of two mon- 
ths , that power is exercised only when the petitioner has been ordered 


64. Miihen v. Municipal Board of Orai 
and State of U. P. , A 1956 A '151 : 
1956 Cr LJ 671. 

65. 7-ado, (1916) 12 NLR 94 : 34 IC 965. 

66. In re Laxminarayan Timmanna Karkix, 
(1928) 30 Bom LR 1050 : AIR (1928) 
B 390 ; Rashid AUidina v. Jewandas 
fChemji , 46 OWN 136 : 44 Cr LJ 288 ; 
Rditor Tribune , A 1942 L 171 ; Thakin 



Ba Mong, A 1934 R 124; Kvnja 
Mondal V. Sarju Ram Marwari , A 1 939 
P 206 ; 40 Gr LJ 538 ; Chinnapara 
Adigari v. Desai Jidigadu , A 1929 M 
847. 

Muthu Kumarswami Nadar v, Mahomed 


Rowther , (1921) 42 MLJ 352 : (1922) 
MVVN 177:23 Cr LJ 404 ; AIR 
(1922) M 76. 
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S. 436] 


to be prosecuted under S. 188 I. P. C. for the alleged disobedience to the or- 
der under S. 144 complained of.®® 

The High Court may now consider not merely the legality but the pro- 
priety of the orders under Ss. 144 and 145,®® but cannot pass any interim 
orders in proceedings under S. 145."® An order directing a party to be put in 
possession is not a sentence in any sense of the term. The Sessions Judge has 
no jurisdiction under S. 435 to suspend the order for possession.’*^ In view 
of the insertions of the words ‘or (x-ders’ before the words ‘be suspended’ by 
Act 39 of 1956, the view in’* has been modified and cannot be treated as 
good law. It has been held in’^ that in view of the amendment of Act 1956 
the Additional Sessions Judge has power to direct that the execution of any 
sentence or order be suspended, if it arises out of proceedings under S. 14 d. 

21. Sub-section (4).— This clause was enacted for liic first time in the 
Code of 1898. 

Co-ordinate Jurisdiction of the Sessions Judge and the District 
Magistrate.— This clause does not militate with the Explanation to sub-sec. (1) 
which makes the Court of the District Magistrate also ‘inferior’ to that of die 
Sessions Judge for the purpose of this section and of S. 437. The construction 
of sub-sec. (4) clearly is that where either the Sessions Judge or the District 
Maelsnatc had an application in revision in the same matter before tkern 
moved by either party, the other local District Court would have no jurisdic- 
tion to hear a further application in the same matter.’® But the Sessions 
Judge can entertain a revision against the order of the District Magisti ate 
and make a reference to the High Court under S. 438 for setting it asi e, 

22. ‘No further application’.— Under this clause it is certainly not 

computeut to the District Magistrate to entertain an application for the rom- 
mitaient being ordered when the Sessions Judge had refused such an order, 
nor is it competent to the Sessions Judge to order /wrf/i^r against the 

order of a Deputy Commissioner.’® The words ‘‘further application in su 
sec. (4) mean any other application in respect of the order in question o t ic 
ii>fenor criminal Court.” DarbarVs case” having been decided before sub- 
scc. (,4)was enacted and the decision’®, not containing any discussion as to the 
course adopted by the Sessions Judge, need not be considered. 

23. Revision on the ground of sentence.— Where a revision is admit- 
ted by the Application Judge only on the ground of sentence, the Ju ge 

ing the revision is not bound by it and has unrestricted right to lear i 

iame on the merits.®® 

436. Power to order inquiry -On examining any record 
under Section 435 or otherwise, the High Court or the Sessions 


68. Chandra Kant ha Kanjilal , (1916) 20 

OWN 981 : 17 Cr T I 464 : 36 IC 
144; Chfttidra .Nath Mu h^rji v. East 
Indian Railwa\ Co. 23 OWN 

145 : 28 CLj* m : : » ' . I J 951 : 47 
IC 803 : Aloho' ii/iad, (1921) 

34 Cl. I 378 ; Gi 1.1 376 : 67 IG 
200 (1): In w Ardeshi ^hiroj Shaw, 
A 1940 r. ; - ; : CV JJ 319. 

69. F D. C. Su...:u Jogendra Kumar, A 
1933 C 348 : 34 Cr LJ 334. 

70. RamAutorw Udaibir Singh, A 1953 A 
498 : 19:.,. Cr LJ 1167. 

71. Muf-uldhaii Shao v. Ajodhja Sahao, 53 
OWN 322 : A 1949 G 241. 

72. Sitabai v. Molilal, 1959 Nag LJ 
(Notes) 35. 



74. 

75. 

76. 



78. 

79. 



Hussain V. Mt. jVarihi, A 1930 A 
: 31 Cr LJ 995 ; Siddik v. Chnniun 
isama, 17 CWN 451 ; 14 (ir LJ 
■ Karpura Sundaram Pillai , 17 MLJ 
5 Cr LJ 182. 
flj, A 1948 A 46. 


tVeir 542 . 

Shaik Siddik v. Sheikh Chakaun Khan- 
jamo. (1913) 17 CWN 451: 17 CLJ 


(1912) 10 PR 1912 Cr:ll7 
PLR 1913 : 18 1C 886. 

Darbari Mander v. Jafer Lai, 22 C 573. 
Bidhu Chandalin v. Mali .Sheikh Mondat, 
(1900) 28 O 102. 

Dulla, A 1958 .A 198 : 1958 Cr LJ 316. 



1312 


CODE OF CRIMINAL PROCEDURE, 1898 [S. 436, NoTE ] 

r'rSxf -“o?d™'eX'£ 

siliiilsS:si 


1 . 

9 

3 . 


4. 

5. 

6 . 

7. 

8 . 


SYNOPSIS 


9. 

10 . 

11 . 


Earlier Law. 

Legislative Changes. 

Stale Amendments. 

— (1) Bombay. 

— (2) Saurashtra. 

Statement of Objects and Reasons. 
Report of the Joint Committee 1922. 
Effect of 1923 Amendment. 

Nature of further inquiry. 

Application of the section. 

‘^•^‘^harge under 
S. 251-A (2) and S. 253. 

—does the section apply to orders of 

dischage by Presidency Magistrates ’ 

—docs not apply to discharge 

j^|^‘='J*'ity proceedings or Ss. 145 and 

Discharge no bar to trial on afresh 
complaint. 

Dismissal of complaint, no bar to 
Magistrate rehearing Coriiplaint. 

Order of discharge. 

— meaning of discharge. 


12 . 

13. 

14. 

15. 

16. 


17. 

18. 

19. 

20 . 
21 . 
22 . 

23. 


Of an^y person accused of an offence 
who has been discharged. 

Wrongful dismissal of complaint. 
Further Inquiry. 

of further inquiry. 

When further inquiry should not be 
ordered. 

Which Courts can direct further 
inquiry. 

— Sessions Judge. 

— District Magistrate. 

— Deputy Magistrate. 

Who may be directed to make further 
inquiry. 

Proviso. 

Notice to person discharged. 

Guiding Principles for further 
inquiry. 

Procedure on Further Inquiry. 

Grounds for interference. 

Setting aside discharge. 

— Third party can apply. 

Revision. 


1861 to S. 435 of the Code of 

S. 298 of the Code of 1072 ° antt, ’ 

Magistrate to dhec7furthpfL '^'‘'K"® Stolon or District 

person who has been Hicrba made “into the case of any accused 

Code of 1872 was enac^" 

S. 437 ofthe Code of^8qa?o’v ordered by the High Court only, 

worded as that of the rVooo^^*? section corresponds was similarly 

with this modification that the word 

S^fo^foT -re inserted ‘i^tr ‘code ^f Tfi-Js. “t‘ce 

been^subfifmted^Ty s;^^T7^ofA^7'xvT^ 0/ an offenct" h^ 

person” ocrnrrincr ijo ^ 1923 for the words “accused 

Act. This section was^formerly^^S. 437 ^**^ 

3. State Amendments 

Judged * Sessions 

uri ol :5C3sion for Greater Bombay* were added by Bombay Act 32 of 1948, 
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and the section was renumbered as sub-see. (1) thereof and the words “the Judicial 
Magistrate to make” were substituted in sub-sec. (1) so renumbered for the words “the 
District Magistrate by himself. . . any subordinate Magistrate to make” by Bombay .^ci 23 
of 1951. Aifter sub-sec. (1) so renumbered, the following nc\N’ sub-section was added by 
Bombay Act 23 of 1951 as further amended by Bombav Act 39 of 1955 namely, “(2) on 
examining any record under S. 435 or otherwise the District Magistrate may direct any 
Sub-Divisional Magistrate or any other executive Magistrate subordinate to him to make, and 
the Sub-divisional Magistrate may himself make or direct any subordinate Magistrate to 
make, further inquiry into any proceedings in which an order of release or discharge 
has been made under S. 119: Provided that no District Magistrate shall make any 
direction under this section for further inquiry into the case of any person unless such person 
has had an opportunity of showing cause why such direction should not be made.” 

(2) Saurashtra. — Section 436 was renumbered as sub-sec. (1) and the amendment 
is the same as the Bombay amendment by Bombay Act 23 of 1951 and sub-sec. (2) is the 
same as in Bombay as inserted by Bombay .Act 23 of 1951 amended by Bombay Act 39 of 
1955 subject to the modification that the words ‘an order of release or discharge has been 
made under S. 119 shall be omitted’ vide Saurashtra Act 4 of 1952. 

4, Statement of Objects and Reasons. — There iiave been different 
rulings as to whether the expression ‘accused person’ ia S. 437 means 
any person accused of an offence and it is now made clear that it does” — 
Cl. 115 of Bill HI of 1914. 


5. Report of the Joint Committee (1922). — ‘*VVe have added a 
proviso to the present S. 437 to give effect to the rule laid down by the Courts 
that a fresh inquiry should not be made into the case of a person who has 
been discharged unless he has had an opportunity of showing cause.” 


6. Effect of the 1923 Amendment. — The substitution of the words 
“person accused of an offence” for the words “any accused person” has 
superseded the following rulings'*^ under the old Code (S. 437) which held 
the section applicable to proceedings under Chapter VIII as “Persons proceeded 
against under Chapter VIII of the Code are persons against whom tliere is 
an accusation in the ordinary acceptation of the word.” Hence it does not 
apply to a proceeding under S. 488 also. 

The amendment, it seems, has restored the following rulings®^ which 
held that S. 436 (S. 437) did not apply to proceedings under Chapter VIH 
and Hurmoth and other cases®^ which held that (old) S. 437 did not give 
authority to order a further inquiry into proceedings under S. 145. 

The effect of the proviso added by the Amending Act XVHI of 1923 is 
that notice should statutorily now be given to a person who has been dis- 
charged before proceedings under S. 436 can be taken. Sec Manika 
ParfqyccA*.®* This amendnticnt has in effect modified the view in Haridas’s case 
and other cases®® which held that it is not absolutely necessary in point of 
law to give notice to an accused before an order for “further inquiry is 


81. Baba Yeshwant, (1911) 35 B 401 (403) : 

13 Bom LR 505 : 12 Gr LJ 430 ; 
Gokha Singji, {1905) H9 PLR 1905 : 
33 PR 1905; Mona Puna, (1892) 16 
B 661 ; Jhoja Singh, (1896) 23 C 493 ; 
Mutsuddi Lai, (1898) 21 A 107; 

Hopcrojl, (1908) 36 G 163 ; Kharga, 
(1913) 36 A 147 ; 12 ALJ 167 : 15 Cr 
LJ 39 ; (1919) 20 Gr LJ 

„„ 704(A) : 52IC672. 

82. Velu Jqyi w. Chidambaravelu, (1909) 33 

M 85 (87) ; Muhammad Khan, (1905) 
PR 102 ; Dayanalh Talukdar, (1905) 33 

o ^8, 

83. Huronath Chowdhury v. Rajendra 

Chander Roy, (1871) 15 WR (Gr) 1 : 


see Chathu Rai v. Naranjan Pal, (1893) 
20 C 729— dissenied from in Baidya 
J/ath Majumder v. J^^ibaran Chandra 
Chose, (1902) 29 G 242. 

84. (1925) 48 M 874 (876). 

85. Haridas Sanyal V. Sarilullah, {\SQS) 15 
C608 (FB) ; Waked AH, (1905) 32 G 
1038 ; Kallu, (1922) 4 LLJ 411 : 23 Cr 
LJ 69S ; Dorabjy Hurma^ji, (1885) 10 
B 131 (143), followed in Pandurang, 
(1911) 3 Bom LR 703 ; C/wIu, 9 A 52 
(59) (FB) ; Abdul Latif Khan, (1918) 
40 A 416 ; Sagar Mall, (1921) 20 ALJ 
91 ; Amber Ali v. Amjad Ali, (191 1) 39 
G 250 ; Abraham Adam Ishe, (1917) 19 
Bom LR 906. 
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made under S 437, but on general principle of criminal jurisdiction no order 
prejudicially afTecting an accused should be passed without giving him an 
opportunity of being heard. That principle has been recognised by the 

Tf Tr The view taken in Algirisamy Naidu v. Balkrishm 

Mudaliar other cases that such order was impropi r though not illegal, 

las a so jeen modified. But the Proviso having provided for notice to be 
statutori \ gi\en to aii accused person discharged, notice is not necessary for 
directing a further inquiry into a complaint dismissed under S. 203 or 204 

( J); It has to be kept m view that till the process is issued the person com- 
plained against is not an accused person®’ so there is no question of his being 
prejudiced in the absence of a notice. But it has been held in Jogesh Chandra 
V. j\ikunja Behan Chowdhur/^ tliat an accused shall be given an opportunity 
o emg heard when he was allowed to be present from the commencement of 
the proceedings taken at the instance of the complainant. 

The following decisions®* which held that a notice was unnecessary in 
cases of complaints dismissed under S. 203 are still good law. 

7. Nature of further inquiry that may be directed — Following 
the dictum and authority of Haridas Sanyal^s case*® Greaves and Duval, TJ., 
have held in Bachu Mia v. Anwar j\abi^^ that the Sessions Judge when he 
orders further enquiry can only order an inquiry of the same nature as the 
Magistrate has already held. 

nL section - — B does not apply to proceedings under 

Ch.VIII or Ch. XIL 


See Commentary supra under the heading “Effect of the Amendment.’* 

Applies to discharge under Section 251A (2) and Section 253 — In 
view of the amendment of the Code in 1955 which has inserted S. 251A 
and provided in sub-sec. (2) of that section for a discharge of the accused 
in cases instituted on a police report, the present section applies to cases of 
discharge both under S. 251A (2) or under S. 253. For the difference in 
procedure between S. 251A (2) and S. 253 notes under S. 2b\X supra. 

Does the section apply to orders of discharge of Presidency 
Magistrates? The High Court has no power under S. 437 (present S. 436) 
to order further enquiry in a case of discharge of a Presidency Magistrate, 
but It may do so under S. 15 of the Charter Act (S. 107 of the Government 
of Indi^ Act 1915).®^ Now this view is not correct. 

A full bench of the Calcutta High Court (Ghose, J, dissenting) has held 
that a Presidency Magistrate is competent to rehear a warrant-case, in which 
he has discharged the accused.*® 

Section does not apply to a discharge in security proceedings or S, 145 or S. 133 . — 
A Magistrate has no jurisdiction to revise the case of a person who has 


86. (1902) 26 41 (42) ; Desarivenkata v. 
Reddy Sanjeevi Reddy, (1914) 16 M LT 
288 : 15 Cr LJ 619. 

87. 25 MLJ 1. 

88. (1922) 27 CWN 552 where Haridas 
Stmyal, (1888) 15 C 608 (FB) was 
distinguished. 

89. Muhammad Mutagir, 5 ALJ 74 : 

7 Cr LJ 157 ; Liaquat Hussain, (1917) 
40 A 138 : 16 ALJ 30 : 19 Cr LJ 206 ; 
Fazerzey v. Afoonsab Maub, (1920) 32 


CLJ 44 ; Aingan v. Ram Pribhau, 35 A 
78 ; Shea Narain v. Ram Pertap Rai, 4 
PLJ 456 : 20 Cr LJ 843 ; Girish Chandra 
Ghose, 29 C 457 : b CWN 638. 

90. (1888) 15 C 608 (FB). 

91. (1924) 30 CWN 312. 

92. Debi Bux Shroff, (1906) 33 C 1282 
(1283) ; see contra AlatiJi Pratap Singh 
V Khan Mahmed, (1909) 1 1 CLJ 50. 

93. Dwarka Hath Mundal, (1920) 28 C 65? 
(FB). 
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been called upon to give security and is discharged,®^ or where an application 
under S. 145 has been rejected.®^ Proceedings under S. 133 and Cii. X 
are not covered by S. 436.®^ 

9. Discharge no bar to trial on a fresh complaint. — It is com- 
petent to a Magistrate who has tried and discharged an accused person on 
particular charges to again inquire into the same charges on a second com- 
plaint.®’ 

10. Dismissal of complaint, no bar to Magistrate rehearing 

complaint. — The Madras High Court by a Full Bench decision in Ch'tnna 
Kaliappa Gounden^^ approved and followed Mir Ahmad Hosseiu v. Mahomed 
Askari^^ and held that the dismissal of a complaint under S. 203 did not 
operate as a bar to the rehearing of the complaint by the same Magistrate, 
even when such order of dismissal had not been set aside by a competent 
authority. 

Dismissal of Complaint under Section 203 Cr. P. Code is no bar to Magistrate 
rehearing complaint. — There is no provision of the Code which declares 
that the dismissal of a complaint under S. 203 shall bar the Magistrate’s 
jurisdiction to bring the oiTender to justice. The question was 
examined at great length by the Full Bench of the Calcutta High Court 
in the case of Dwarka Nath Mondal v. Beni Madhab Bannerjeey 28 C 652 {seven 
Judges) as regards Presidency Magistrates and in the case ol Mir Ahmad 
Hossain v. Mahomed Askari, 29 C 726 (live Judges) as regards Mofussil Magis- 
trates, and in those it was decided (Chose, J., in each case dissenting) that 
dismissal by a Magistrate under S. 203 was no bar to the rehearing by the 
same Magistrate. They did not decide whether it wtjuld bar a rehearing 
by a different Magistrate.^ 

A Magistrate has jurisdiction to make enquiry in respect of the second 
complaint on the same charge.^^ The Supreme Court has held that the 
dismissal of the first complaint is no bar to the entertainment of the second 
complaint. If however the decision on the first complaint has been given 
on a full consideration of the case of the complainant, he cannot be given 
another opportunity.^ 

Complaint dismissed under S. 203 after enquiry under S. 202. — In directing 
a further inquiry at this stage the Sessions Judge cannot direct the accused 
to be summoned ; he can only order a full and proper enquiry under S. 202 
according to law.®^ 

11. Order of discharge.— The power to order further inquiry into 
a case of any accused person who has been discharged was first conferred 
by the Code of 1882. 


94. J^cmAhiTyA 1928 A 735 : 30 Cr LJ 
63 ; Mg. Than, 2 R 30 : 25 Cr LJ 
1142; Bashan Singh, 46 A 235 : 25 Cr 
LJ 467 ; Kippa Ram v. Durga Das, A 
1931 L 185 : 32 Cr LJ 21. 

95. MaungSan E, A 1925 R 202 : 30 Cr 

^ LJ 709. 

96. Pnthipal, A 1925 Oudh 736 : 26 Cr LJ 
1251. 

97. ly. C. (1913) 36 A S3. 

98. (1905) 29 M 126 (FB). 

99. 29 G 726 (FB). 

1. Chinna Kaliappa Gounden, (1905) 29 M 
126 (145) : 16 MLJ 79 ; 1 MLT31: 


3 Cr LJ 274. 

la. Keymet, (1913) 36 A 53. 

2. Pramalha Nath Talukdar v. S. It. Sarkar, 
A 1962 SG 876 where Dwaraka Nath 
Mandal v. Beni Madhab Banerjee, 28 G 
652 (FB) and Mir Ahmed flussain v. 
Mohamed Askari, 29 C 736 (FB) 
overruled and Ramnarain v. Panachand 
Jain, A 1949 P 256 and Hansepan v. 
Anand, A 1949 B 384, approved. 

2a. Bechu Mia v. Anwar Nabi, (1924) 30 
GW.N 312 (313); Brijnath Sahaiv. 
Rabulal, 1957 Cr LJ 290 (Pat). 
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as caSSf to" in S. 437 must be read 

oL ^ discharged within the mean ng of Ss 209 253 and 

259 of ,he Code’ and S. 437 (436) cannot be held to a^ly to oXs of 

fo depift’ 3 "’ tI e "'a-" is meL^l/a ‘permission 

sec m ofS J’f. P'-'^'^eding an order of discharge under sub- 

sec. (2) of S. 251 A IS not a trial in the strict sense but is only in the nature 

this^ecUonTo’ T ' ‘’^^'^Sistrate has jurisdiction under 

tins section to set aside a discharge under S. 251 (2).^ There is virtually no 

difference between a discharge under Ss. 25iA and 253 (2). A Sessions Tute 
can direct a further enquiry.^ ^ ' ■sessions j uage 

12 Of any person accused of an offence who has been dis- 
charged -d hese words have been substituted for the words “an accused 
person who has been discharged”. The effect of the amendment is that it 

^onhedTra 'h*" a ‘hat this section 

applied to an order under S. 1 19, Maung Than.^ 

The expi-ession “person who has been discharged” refers to a person who 
iias been discharged under Ss. 209, 253 or 259.® ^ 

See Ss. 119, 209-213 (2), 253. 

ill 1' f' t I f' f I * dismissal of complaint.— The Calcutta High Court 

Preffden/r r '"n P a complaint dismissed on the report of the 

taut late 1, S -V without giving the petitioner an opportunity to subs- 

tllrerts fiirtli'^ pointed out that the High Court interferes and 

reasnn/r ^ whcre the complainant has not been examined or the 

reasons foi dismissal have not been briefly recorded. 

See Commentary on S. 203 supra. 

fart hprn°H;^^^ (present S. 436) contemplates that where a complaint has in 

dilm II is "woked irrespective of the consideration whether the 

siimma I I' In a case where the complaint has been 

'^“hout an enquiry, the direction offur- 
r >mnl3^ ^ "’'"a judicial enquiry should be held before the 

sh^W not I r^'^ ^ "'’’V complainant 

nKlnirri a false complaint was issued and the com- 

against the police report and also filed a show 
I * Magistrate found that the evidence in support of the com- 

plaint to police was of a very weak character. But the Magistrate dropped the 

‘‘PP®^’ “"dec 476-A the Appellate 
under S. 436 treating it as revision Held, 
that the order dropping the proceedings was neither an order of discharge nor 

coniplaint and therefore the order was without juris- 


3. Vein Tayi Ammal, (1909) 33 M 85 : see 
also Neus Ahir, AIR (1928) A 755. 

4. In re Pakkiswami Pillai, A 1962 M 
142; 1962 (l)GrLJ 439. 

5. A 1962 AP 236 overruling 
Chandra Verriah, A 1960 AP 391 • 
(1960) CrLJ 1064. 

6. (1912) 36 A 147. 

7. 2 LBR 80. 

8. 2 R 30. 

9. pet Devadoss, J., in Appa Rao Mudaliar 
V. Janakiammal, (1926) 51 MLJ 605 


(FB) (609). 

10. Purno Chandra Dey v. Ambica Charan 
Adhilkary, (1919) 23 OWN 575:20 
Cr LJ 784 : 53 IG 624. 

1 1 . Sadhu Charan Roy v. Balai Swami, 
(1917) 3 PLJ 346 : 19 Cr LJ 874 ; 47 
IG 70. 

12. Brijnath Sahai v. Babulal, 1957 Cr LJ 
290 (Patna). 

13. Rasik Lai Mondal v. Dukha Mondai, 
A 1957 P 72 : 1957 CrLJ 226. 
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14. Further Inquiry. Inquiry : — See definition S. 4 {k). “Further 
inquiry” does not mean proceeding on the evidence already taken ; evidence 
or other evidence if there be anv should be taken de novo by the Magistrate 
who holds the further inquiry.'^ A full bench of the Allahabad High Court 
has held that when a Magistrate has discharged an accused person under 
S. 253, the High Court or Court of Session, under S. 437 has jurisdiction 
to dirc.ct further inquiry on the same materials and a District Magistrate 
may under the circumstances himself hold further inquiry by a subordinate 
Magistrate.^® “Further inquiry” in S. 437 (present S. 436) does not neces- 
sarily imply "additional evidence” and there may be a “further inquiry” 
upon the same evidence, as well as upon additional evidence, whether elicited 
from the same witnesses or new witnesses.'® Sessions Judges and Magistrates 
should, in a case where a man has been discharged, use tiie p(nvers given to 
them by S. 437 sparingly and with great caution and circumspection, 
especially in cases where the questions involved are mere matters of facts. 
Where the order of discharge is one which cannot be said to be either per- 
verse or prima facie incorrect and there is no suggesion that any further 
evidence is forthcoming, no further inquiry should be directed undei S. 437. 
While acting under b. 436 it is entirely wrong for the Magistrate to 
think that no further enquiry is necessary inasmuch as there is no evidence 
conclusively proving the guilt ol the accused. The question belure the 
Magistrate is whether there is a prima facie case for process to issue. S. 436 
merely requires the Magistrate to see whether there is any scope loi luilhei 
enquiry into the matter. It does not ceriainily require him to pronounce 
finally upon the question of the credibility ot the evidence. Unclei this 
section the Sessions Judge can only order a further inejuiry but not str.ught- 
way direct a restoration of the case to the file.*'-* “lurther inquiry and 
‘Fresh inquiry’ (S. 437) mean the same tiling.^® Further inquiry means that 
the Magistrate must proceed to hear the case as though process has f'^cn 
issued against the accused person, and ti 7 the case in accordance with the 
procedure laid down for the trial of a summons or warrant case. rui thcr 
enquiry does not mean merely an examination ol \yitnesses but a considera- 
tion of the evidence and the Magistrate is justilied upon perusing the 
evidence already on record in framing a charge. 

It is both legal and proper for a Sessions Judge or a District Magistrate 
to set aside an order of discharge on the ground of mis-appremation o. evi- 
dence.*® Even mis-appreciation of the evidence made by the Trying Magis- 
trate will not justify the setting aside of the order unless there is either irre- 
gularity or illegality in the proceedings.*^ 

15. When further enquiry should not be ordered- Further enquiry 
Should not be ordered unless the order is manifestly perverse,*® or because 


14. Ramdial, (i912) 9 ALJ 310 : 13 Cr IJ 
255: 14 IG 607 (1). 

15. CAo/u, (1886) 9 A 52 (FB) : (1886) 
AWN 281. 

16. Dorabji Hormaiji, (1885) 10 B 131 
(146, 147). 

17. (1927) 49 A 879. 

18. Ananta Kr. Mondal v. Bepin Behari 
Nasknr, 61 OWN 524 : A 1957 G 383. 

19. Kanda Sesha Reddy v. Muihyala China 
PuUaiah, A 1958 AP 595 : 1958 Cr LJ 
1123. 

20. Haridas Sanyal, 15 C 608 (619) (FB). 

21. Bamhidhaty A 1951 Asi 172 : 52 Cr LJ 
1513. 

22. Harichandra Reddi, A 1938 M 742 : 39 


Cr LJ 828 ; Haridas Sat^al, 15 C 608 
(FB) ; Chotu. 9 A 52 (FB) ; Dayanand, 
A 1925 A 295 ; Sulav Chandra Das, 
A 1929 C 755: 31 Cr LJ 475 

(palpable errors in the decision of 
lower court). 

23. P. C. Sheoprasad Renjoo, A 1938 N 894. 

24. Bogeshwar, A 1930 N 108 : 31 Cr LJ 
417. 

25. Daulat Ram, A 1932 L 166; Ghulam 
Pt'abi, A 1927 L 815 ; Sheocharan, A 
1926 N 117; Sulav, A 1929 C 755 ; 
Parashram, A 1933 B 158 ; Sheoprasad 
Ramjas, A 1938 N 394 : 39 Cr LJ 917 ; 
Durgadai Radhakishan, A 1934 B 48 : 35 
Cr LJ 644. 
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accused was discharged 

and H,P S complainant s persistent default in offering himself for examinatln 
wonir Inm h the proceedings ordering further inquiry 

ride ffie T •" ofjusticeri^ The Sessions JudgI should not over- 

fi n- ,^l38'‘strates discretion when he has dismissed a complaint 

d?e offences have been falsely mixed^ with 

made ^ft '"" ^here an order of discharge has been 

mftp c I hearing all the prosecution evidence, it should not be set aside 

divTosM^" <:>'■ manifestly unreasonable.^ A bare possibility of 

disclosure of offence is not sufficient to direct further inquiry Further 

enquiry into an offence under S. 395 I. P. C. cannot be ordered when an 
acqudml 32 "^"der S. 379 I. P. C.’i or in case of an 

the hL oan direct further enquiry ?-It is competent to 

1 High Court, Court of Session, or District Magistrate to set aside an order 
1 discharge passed against the weight of evidence, and to order a further 


invl M> 2 ‘>ro, JJ., (Saitkaran Nair, J., dissent- 

Iv ni 1 *e powers of interference of the High Court and the Sessions Judge 
01 District Magistrate are co-extensive under S. 437.^^ 


q Session Judge has the power while acting under 

Wht further enquiry by a Magistrate oiher than the Magistrate 

who has discharged the accused.^^ Both the Sessions Judge and the District 
Magistrate are competent under S. 437 to order a further enquiry ; but the 
Sessions Judge has no jurisdiction to review an order made by the District 
Magistrate under that section refusing a further enquiry. It is open to the 
^sessions Judge to refer the matter to the High Court under S. 438.3» 

- . District Magistrate. Section 437 does not limit the power of a Di.strict 

agis rate to make, or order a subordinate Magistrate to make further 

enquiry into a case in which an order of dismissal or discharge may have been 

passe \ a subordinate Magistrate. There is no bar to a District Magistrate 

ma mg un er inquiry himself into a case in which such order may have 
been passed by himself.^’ 


^ ° JJm refused to entertain a reference in an 

un e ende case £mp. v. Krishnanath on the ground that the Sessions Judge 
as no jurisdiction to refer the orders of a co-ordinate Court of appellate 

the High Court for revision but cases referred to in il 
uWIN clxi where a contrary view has been held. 


26. Azizuddin R Faruqui, A 1939 S 71 : 40 
Cr LJ 494 ; Jagannathy A 1927 A 754 : 
28 Cr LJ 582 ; Alam, 49 A 879 : 28 
Cf LJ 601 ; KumaraiWami Mudali v 
Kalhamaly 1937 MWN 332. 

27. Hari Narayariy A 1953 G 496 ; 1953 
Cr LJ 1163. 

28. Narayan Punjarart, A 1944 N 318 : 46 
Cr LJ 195. 

29. Diirga Das Radha Kishan, A 1934 B 48 : 
35 Cr LJ 644. 

30. Ramchandra Naidu w. Alanu Swamy 
Naiduy A 1948 P 31: 48 Gr LJ 152; 
Valayudhan v. Raman JVair, A 1 947 M 

w V /• 

31. Sudhir, 59 GWN 397 ; A 1955 G 40.i ; 
where Satish v. Harinath, A 1954 G 393 


distinguished. 

32. IVahar Singh, A 1952 A 231 (FB) contra 
jValia Baligadu, A 1953 M 801 (FB) ; 
Slieoraj, A 1948 A 46. 

33. per Prtnsep, J., in Haridas Sanyal, 
(1885) 15 G 608 (622) (FB). 

34. Narayanswamy Naidu (1908) 32 hi 220 
(FB; at p 238. 

■ 35, Tun W'ln, (1908) 4 LBR 233 (234); 
7 Gr LJ, where Chundi Charan Bhaltd’ 
cherjee v. Hem Chander Banerjee, (1883) 
10 G 207 was not followed. 

36. Darbari Mander v. Jagoo Lai, (1895) 
32 G 573 (578). 

37. Bidhu Chandalini v. Afati Sheikh Mondal, 
(1900) 28 C 102. 
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All that a District Magistrate can do under S. 437 is to direct further 
enquiry leaving it entirely to the inquiring Magistrate to determine whether 
or not the evidence justified the accused being charged and put on his trial.^® 

Deputy Magistrate. — A Deputy Magistrate placed in charge of current 
duties of the District Magistrate’s office is not thereby vested with jurisdiction 
under S. 437.*® 


17. Who may be directed to make further enquiry — A Full Bench 
of the Allahabad High Court has held that a Magistrate of the first class is 
within the meaning of S. 437 ;present S. 436) “subordinate” to the Magistrate 
of the District, who is therefore competent to call for the record of the former, 
and to deal with it under S. 437.*“ 

District Magistrate.— A Full Bench of the Calcutta High Court has 
held that a Magistrate of a District is competent under S. 435 to call for and 
deal with the record of any proceeding before any Magistrate ol whatever 
class in his own District.** “The Legislature appears to have contemplated 
that the Magistrate of the District should exercise a discretion as to the selec- 
tion of ^ny Magistrate subordinate to him and this discretion seems to have 
been vested in the District Magistrate, and not in the Sessions Judge. 


18. Proviso— is new and was introduced by S. 117 of Act XVHI of 
1923. See 'Effect of Amendment’, sub-heading ‘Notice’. 

Notice to person discharged.— The direction in the proviso is manda- 
tory and not directory.** 

Complaint dismissed under S. 203.— Proviso does not apply.” See 
“Effect of the Amendment”. 


19. Guiding Principles for Further Enquiry.— Further enquiry 
cannot be ordered on the bare possibility of an offence being disclosed on 
further evidence being taken. There must be something on record to indi- 
cate that such an offence was committed or there must be something to show 
that further exidence is available, which has not been taken and which wou 
support a charge for that offence.** 

In a case in which the Sessions Judge reverses the order of the Magistrate 
discharging an accused person the Sessions Judge should give reasons. 


38. Gajan Khan, (1900) 2 Bom LR 586 
(588). 

39. Ramanand Mahton v. Koylash Mahlon, 
(1885) 11 C 236. 

40. (1885) 7 A 853 (FB) ; (1885) 
AWN 257. 

41. Opendra Pfath Chose v. Dukhini Bewa, 
(1886) 12 C 473 (FB). 

42. prr Field, J., in Chundi Churan Bhatta- 
cherjee v. Hem Chunder Banerjee, (1883) 
10 0 207 (209). 

43. Brij Kishore Chose v. Copal Rai, 1 1 OWN 
316 : 5 Or LJ 112 ; Chhaganlal v. Mt. 
Birja Bat, 1951 Raj LW 140 ; Chhaju, 
A 1933 L1018: 35 Or LJ 404(1); 
Kriparam lagan Noth v. Thakur Hans 
Raj, A 1950 EP 18 : 51 Or LJ 344 ; 
Joynal Hussain, A 1951 Ass 1 ; Bhagwan 
Das, 56 A 285: 35 Or LJ 418 ; 
Mahendfc Nath v, Aiihi Ratn, A 1923 L 


689 Cont'a Nga Kyam Kayamg Bang, 7 
R 166 : 35 Or LJ 1408. 

44. Nawsher AH Pramanik v. HazratuUa 
Pratnanik, A 1929 G 508 : 30 Gr LJ 
103 ; Cafraj Singh, 47 A 722 : A 1925 
A 537 ; Daya Ram, A 1927 Oudh 264 ; 
Dhundu Bapu, A 1927 B 464 ; 28 
Cr LJ 575 ; Thami Kachala Mudali v. 
Ponnappa Mudli, A 1947 M 389 ; 
following Apparao v. Janakiammal, 49 
M 918 : A 1927 M 19. 

45. In re Armaga Aludalier, (1922) 43 MLJ 
564 : (1922) MWN 801 : AIR (1923) 
M 59. 

46. Bhagwan Das, 58 A 285 : 35 Cr LJ 
418; Davaji, A 1926 N 374 following 
Haridas Sanyal, 15 C 608 (FB) and 
Abinash, 13 OWN 76, Kagtndra Nath 
Sen, 8 CVVN 456. Contra Venkatappa v. 
Lcehanna, A 1942 M 653 : 44 Cr LJ 70. 
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question 

embodied in S.^439, can set r Court, under S. 423, 

to be framed and tried bv the oroner P direct a charge 

ably also under S 439 order a fnrthf- under S. 437 and prob- 

Court of Session and L DistrkS^^ ^ committal. The 

by the Court of Session the samP it^' have, m cases triable exclusively 

437. In other ca^rtt^ ern Se" th^^^ TeV° Ss. 436 and 

undoubtedly contemplate^^^^^^^^^ "^7 does 

Magistrate and if it is necessarv and inrJ be made by another 

made by another Maeistrate th^at to the further enquiry being 

trate shLid bfretaken the Te^J ^ first Magis! 

lated this aIso>’ ’ Legislature must be considered to have contemp- 

Where the accused is discharged under S ono '* • 

Court to order straightway the committal of is open to the revisional 

trate to frame a chlr^e imd^^ committa of the accused or direct the Magis- 

under S. 436 to direefthe Magis trate^toT ”®t permissible 

casc.« Magistrate to frame a charge and dispose of the 

WhaT^teprwili"be af7r ‘'?'= »u-"moned.»« 

the circumstances of the case.” enquiry is ordered, will depend upon 

furthflnq^rTZtut order for 

tion of the evSfshould f t hi ^ 

the Court below7 whf If L its o^rX" ^ ‘"^icate to 

of law or on misapDreciation of rhp ^ incorrect, whether on a point 

but the Courf fXgif enouf '^T 

order is a proper one “ Where after a rha ft reasons to show that its 
case the accusf pfaded if f udtv but ?h ^ 

“Accused discharfd”; held the order wlf b^^S'^'^The 7 7" 

further enquiry is bad where the Sp<;^mL 7! .. ^»*‘ecting 

when there is no illpp^alitu !mn • had not recorded reasons ov 

~~~ 


47. 

48. 


49. 


46a. Hartdas Sanyalv.Saritulla, (1888) 15 C 
608 (619) (FB) ; Chotu, 9 A 52 IFB), 

Naidu, (1908) 32 M 220 

Ka^ppiah Ambulan v. Andiappan ServaL 
A 1950 M 462 : 31 Gr LJ 1076 Contra 
frarqyanaswamy, 32 M 220. 

Sidda Reddi v. Venkatagurianna, A 1941 
M 65 : 42 Gr LJ 102 ; Ibrahim v. Guran 
Datla Maly A 1922 L 362 : Maun^ Ba, 
A 1931 R 225: 32 Gr LJ 956 (FB) 
(directions how to conduct enquiry or 
frame charge are bad) ; In re Thirupelu, 

A 1945 M 424 : 47 Gr LJ 230. 

Bechu, 30 GWN 812. 

Uditnarayan, A 1938 P 369 : 39 Gr LI 
778. 

Thirukonam Kuppachari, (1913) MVVN 
638.* 14 Gr LJ 572 : 21 IG 172* 
Wahed Aliy (1905) 3 GLJ 43 ; Nagendra 


53 


54 


55 


50. 

51. 

52. 


56. 


Nath Sen, (1904) 8 GWN 456 ; Samuel 
(1908) 3 SLR 7 : 19 Gr LJ 446. 
^/ajud Alt, (1905) 32 G 1090 (1092) : 
3 GLJ 43 : 3 Or LJ 120 ; Hari Dass 
Sanyal, (1888) 15 G 608 (621) (FB): 
Aga rAa/i, (1911) 13 GrLJSOl 'vVw 
Mxn Dm, (1917) 3 UBR (1917) 16: 
19 Cr LJ 14 ; 42 IG 926. 

Chotelal, (1918) 16 ALJ 388 :l9Cr 
y 596 : 54 IG 500 ; Sunder Singh v. 
Mt. Bhagan, 4 LLJ 331. 

Nga Min Din, (1917) 4 UBR 16 : 19 
, r. LJ 14 : 42 IG 926 ; Abinash Chandra 
Mttra, (1907) 13 GWN 76 : 9 Gr LJ 
303 ; £)oj/ Mahomed V. Asa Ram, (1922) 

092*5) L 

Prankhang, \\9\\) 16 GWN 1078:13 
Gr LJ 764 : 1 7 IG 76. 
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to a different conclusion on the evidence when the accused had a fair trial 
according to law and the trying Magistrate’s discussion of the evidence has 
been quite reasonable ; held the order is not tenable.^’ It has been held in 
Bindeshewari Dube's and other cases^® that the Sessions Judge should not have 
directed further enquiry inasmuch as the order of discharge was not perverse 
or manifestly incorrect or that there were other evidence forthcoming. Further 
enquiry cannot be sustained on the bare possibility of an offence being disclosed 
on further evidence.^^ Mere lapse of time is no ground for refusal to direct a 

further enquiry.*® 

In cases of dismissal of a complaint where reasons had not been recorded 
further enquiry was directed, but the order for further enquiry was set aside 
where the order was passed without giving the complainant a reasonable 
opportunity of proving his case.®* 

22. Setting aside discharge— Third party may apply.— Where an 
order of discharge of an accused has the effect of operating to the detriment 
of a third person such third person has a right to apply to the High Court m 
revision against such an order.®* 


23 Revision. — Even if successive applications for issue ol process and 
made in a proceeding under S. 324/143 I. P. C. apinst the accused to 
answer a charge under S. 302 I. P. C. are all dismissed and the wife of the 
deceased files a complaint before another Magistrate implicating the accused 
in the murder of her husband and the complaint is dismissed under b 203 
but in revision the Sessions Judge directs further enquiry into the c^plaint 
and there are materials which can be taken into consideration y our in 
directing further enquiry, the contention that the Sessions Judge should have 
treated the matter as closed as a result of successive orders of the^ agis ra e 
declining to issue process against the accused cannot be accepted. 

Where concurrent revisional jurisdiction is conferred on Courts of diffe- 
rent grades, the aggrieved party should approach the in enor among sue 
Courts first and no? approach the High Court directly. ^ 
not be deviated from except on special, exceptional or 
grounds. The mere fact that a revision has been admitted by the High 
Court cannot make any difference in the enforcement of the ru e High 
Court will not interfere with the order of further enquiry 
perverse.®* 


437. Power to order commitment.—When, on exa 

mining the record of any case under Section j or ot erwis e 


57. In Tt Narainah Venkalesh, (1917) 19 
Bom LR 350 : 18 Gr LJ 646 : 40 IG 
294 ; sec Umraokhan, 21 ALJ 194 : 24 
Gr LJ 184 ; Chandu Khan v. Kallu, 
(1911) 8 ALJ 45; Bindeswari Dube, 
(1920) 13 ALJ 1135 : 22 Gr LJ 49 ; 
Karam Chand v. Mathura Das, (1922) 
24 Gr LJ 369 : 72 JG 369 : AIR 

MQOQW ( 0 \ 

58. BindiLi (1920) 18 ALJ 1 135: 

22 Gr LJ 49: 59 IG \9S ; Udai Raj 
Singh, (1922) 44 A 891 : 24 Gr LJ 
176:71 IG 528 : AIR (1922) A 429 
(2) ; Abdul Rashid Sheikh v. Momtaz 
Sheik, (1923) 38 GLJ 206 : 25 Gr LJ 
191 : 76 IG 431 ; Radha Prasad 
Bhagwat, (1927) 28 Gr LJ 857 : 104 
IG 633 (P). 



60. 

61. 







In re Armuga Mudaliar, (1923) 43 MLJ 
564. 

Birju Bhukan, (1922) 23 Cr LJ 745 (N). 
Mahiruddin Sarker, (1921) 40 C 41 , 
Ahmed Bee, (1910) 21 MLJ 492. 

H P Sandyal, (1916) 16 GWN 143; 
Gokul Chand, (1903) II ALJ 451 ; 
Krishna Pillai, (1922) 43 MLJ 555 ; 
Hashid Sheikh Momtaz Sheikh, 


sec 


(1923) 38 GLJ 206. 

G V' Raman, (1929) 33 GWN 468 : 
AIR (1929) C 319. 

Bhujanea Bhutan Das, 61 GWN 752 : 
A 1957 C 376: 1957 GrLJ7l0. 

Das Issac v. Narayana, (1959) MLJ 


(Gr) 206. 

Kriba Ram lagan Nath v. Thakar Hans 
Raj, A 1950 LP 18 : 51 Cr LJ 344. 
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the Sessions Judge or District Magistrate considers that such 
case IS triable exclusively by the Court of Session and that an 
accused person has been improperly discharged by the inferior 
Court, the Sessions Judge or District Magistrate may cause him 
to be arrested, and may thereupon, instead of directing a fresh 
inquiry order him to be committed for trial upon the matter 
o which he has been, in the opinion of the Sessions Judge or 
District Magistrate, improperly discharged ; 

Provided as follows : — 

(f2) that the accused has had an opportunity of showing 

cause to such Judge or Magistrate why the com- 
mitment should not be made ; 

(b) that, if such Judge or Magistrate thinks that the 
evidence shows that some other offence has been 
committed by the accused, such Judge or Magis- 
trate may direct the inferior Court to inquire 
into such offence. * 


SYNOPSIS 


1. Earlier Law. 

2. State Amendments. 

— (1) Bombay. 

— (2) Saurashtra. 

3. Scope of old section. 

4. Scope of present section. 

5. Object. 

b. Application. 

7. When can an order be passed under 
this section. 

8. Other ways in which record may come 
before Court. 

when the record is already before 
the Court on appeal. 

(i) ‘'Considers thatsuch case is triable 

c.xclusivcly by the Court of Session. 
—“Discharged”. 

This section was formerly S, 436. 


(c) ‘that an accused person has been 
improperly discharged.’ 

— Improperly discharged. 

9. “By the Inferior Court”. 

9a. Who can order commitment. 

— District Magistrate. 

— High Court. 

10. Procedure. 

— ‘Instead of directing a fresh 

enquiry’. 

— ‘Order him to be committed.’ 

— ‘For trial upon the matter of which 
he has been improperly discharged.’ 

11. Proviso (a). 

— Notice absolutely essentia). 

12. Proviso (b). 

13. Revision by High Court. 


section corresponds to S. 435 of the Code of 
1861 and S. 296 of Act X of 1872. S. 436 of the Code of 1882 was similarly 
wor e as that^ of S. 436 of the Code of 1898 excepting that the expressions 
cssior^ Judge in the section and “Judge” in provisos (a) and (b) were 
new in the latter Code. The language in S. 296 of Act X ol 1872 which was 
interpreted by the full bench decision of the Allahabad High Court in 
Aanchan Swgh^’^ where it was held that “Sessions case” is a case exclusively 
triable by a Court of Session has been adopted. 

2 . State Amendments. 


Magistrate’ and the words ‘or Magistrate’ 
Tud tL wLh Bombay Act 23 of 1951. After the words Sessions 

idd?d by nZbay A«'32 on4 Court of S«,ion for groator Bou.bay’ wrro 


67. 1 A 413 FB ; ,00 Sukha, (1885) 8 A 14; Harr Dayal KtrmoktT, (1878) 4 G 16. 
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(2) Saurashtra. — Same as Bombay Amendment by Bombay Act 23 of 1951 vide 
Saurashtra Act 4 of 1952. 


3. Scope of old Section.— “So by S. 296 it' it appears to the Magis- 
trate that some other offence has been committed than that of which the 
accused person has been discharged, he may direct the Subordinate Magis- 
trate to enquire into that offence ; but this he can only do in a case which, 
when before that Magistrate, was a Sessions case”.®® 

4. Scope of present section. — Wallis, J., observed: — “If a Sessions 
Judge or District Magistrate can be trusted to commit for trial in more seri()us 
cases under S. 436, he can equally be trusted to make an order for further 
inquiry under S. 437 in less serious cases”.®® 

Where the committing Magistrate in a case which was originally sent up 
by the Police under S. 304 I. P. G. without deciding judicially that tlic charge 
was groundless and evidence did not establish the case, altered this cliarge to 
one under S. 304A and discharged the accused and the Sessions Judge under 
this section set aside the order and directed the accused to be commiued to 
Sessions Court for trial under the original charge; the District Magisuaic 
thereupon submitted a reference against the order of the Sessions Judge ; held, 
that the reference was wholly incompetent.’'’ 


5. Object.— “One of the objects of Ss. 403 and 436 is to prevent Magis- 
trates with limited powers from clutching jurisdiction in important cases, but 
this object would, it seems to me, with all respect, be, to a great extent, fius- 
trated if the view of the Calcutta High Court on which the decision reported 
in I. L. R. 20 C. 233 is based, be accepted as correct”.’^ 


6. Application.— Because of the use of the expression ‘Dis- 
trict Magistrate’ the section does not apply to the case of a Presidency Magis- 
trate « S. 436 (8, 437) contemplates a case of discharge and the petitioner 

not having been discharged but acquitted on the charge as framed, the Ses- 
sions Judge had no power to direct his commitment, or to order a thither 
inquiry under proviso (b) in respect of that offence/® S. 436 gives the Ses* 
sions Judge power to order commitment only when the offence is exclusively 

triable by the Sessions Court.’* 


7. When can an order be passed under this section.— 
'Whm on examining the record of any case under S. 435 or otherwise - We 
think that these words ‘or otherwise’ being words of generai import foliowing 
the particular words ‘under S. 435’ must be construed according to the usual 
rule and that they mean not ‘in any way whatsoever’ but in any other way 

provided by the Code.”’® 


The expression ‘on examining the record undei;^3 345 or otherwise’ used 
in Ss. 436, 437 and 438 bear the same meaning. The anguage of S. 439 on 
this point is different and is governed by different considerations although we 
have noticed in Commentary to S. 435 supra that S. 439 must be read subject 

to and along with S. 435. 


68. Donelly, (1877) 2 G 405 (4U). 

69. Narayanswami Naidu, (1908) 32 M 220 
(236) FB. 

70. Allah Mahar, (1927) 25 ALJ 191. 

71. Kota Krishna Reddy v. Suhbanna, (1900) 
24 M 136 (139) FB : 2 Weir 544. 

72. Opporba Kumer Sett v. Probod Kumary 

(1893) I GWN 49. 

73. per Richardson, J., in Abdul Hakim 


Khan\. Buzfuk Ali Khan, (1917) 22 
GVVN 117: 26 CLJ 210; 18 Or LJ 834: 
41 IG 658. 

74. In re Nalluri Chenciah, (1919) 42 M 
561 : 36 MLT 296 ; (1919) MVVN 183: 
20 Cr LJ 379. 

75. Mobinkristo Mukherjee v. Rassick Lai 
LaAa, (1884) 10 0 268 (272). 
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are fs f^lows — r iT record may come before the Court 

appeal. ’ t M ^ 'V hen the record IS already before the Court on 

case or\->™ of 'vith a connected 

called o^rnder r iT When the record has been 

S 439,:6 ^ High Courts Act by the High Court under 

SecoiSscTeSrXhThtoll^^ 

direefa Suh"niui^''^'i‘?r‘^ ^^6 (present S. 437) to 

Lsbns K accused for trial to the 

one triable evrl Y K ^ offence with which the accused is charged is not 
one triable exclusively by the Court of Session.” 

Courl'*rr"sr- discharged of an offence exclusively triable by a 

k d ,e if "“Hi as mischief under S. 436 of the Penal CoL, a Sessions 

ibfe L suXr f fo>- an offence not exclusively tri- 

nected wif. “"•= S- 427 of the same, if it is intimately^on- 

Xnce of n fu Ti n u' transaction but not for an 

coufe o/the f .character, t.g., under S. 380 committed in the 

course ol the same transaction.'® 

sivclv^hv ,}f of S. 43? requires that the case should be triable exclu- 

Sn Lsf ° i“' ■' ‘hat an accused 

fertinn f f ’mproperly discharged on such a charge. On the contrary the 

nerlv Hif f'*'' '* ‘hat an accused person has been iinprO- 

of rhfte t*''? general and cover a discharge of any kind 

triable by th "couf' oTsSshnsf' ^ “Husively 

c ^^i^charged . See notes under S. 436 ante. The term ‘discharged’ in 
^u'lrtilwv "’r^" ‘absolutely discharged’ and set at ‘liberty’ but also 

namplv ^ the Court oi Session,®® and also cases of implied discharge 

'f framed a charge under S. 388 and convicted the 

accused only under S 392 1. P, C.®^ or where the accused was placed on trial 

H 307 and 323 I. P. C., the Magistrate omit^^cd to frame a 

^ ?* ^07 and ordered that the accused be committed to Sessions 

'^09 f ^ complaint of an offence under S. 
the Magistrate framed a charge under Ss. 147, 323 and 325 I. P. C.®®: 

nn.T^ under S. 307 and the Magistrate framed a charge 

under S. 506 I. P. C., it was an implied discharge.®* 

Where the accused is alleged to have committed a major offence and the 
Magistrate charged him with a minor offence, the Court in revision is not 


76. 

77. 

78. 


79. 

80. 


Ananda Chandra Bhottacharjee v. Carr 
Sltphetx, (1891) 19 C 127. 

ThaTT.manna, (1905) 15 MLJ 373 ; 

V, Gourikanta Martdal, 

(1893) 20 0 633. 

Gopai Ghosh v. Isbwar Chandra 
Kumer, il926) 53 C 645, following 
Gendal Chimanbhaiy (1913) 16 Bom L 
60. 

Alopir Z)w, A 1935 A 366; 36 Or LI 
1103. 

Sultan Ali, Pi. 1934 L 164 : 36 Or LJ 


466. 

81. Shambhoo Ramy Pi \9Z5 S 221:37 Cr 
LJ80. 

82. Sukhlol, A 1934 A 141 ; 35 Or LJ 865 ; 
In re Parameshwarayya, A 1 949 M 430 ; 
50 Cr LJ 558. 

83. Gandhi Appa, 43 M 330 ; Pt'arayana 
Reddi, Pi \95b AP AQ \ PIclla Baligala, 
A 1953 M 801 (FB) ; 1953 Cr LJ 
1470 ; Khurshidy A 1943 Pesh 89. 

84. Pabudam Singh. A 1951 Raj 84 ; 52 Cr 
LJ 669. 
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competent to direct commitment in respect of major offence.®® When a Magis- 
trate discharges an accused in respect of an offence exclusively triable by a 
Court of Session and proceeds to try him himself for an offence within his 
jurisdiction, it would be open to the District Magistrate to direct the com- 
mittal of the accused for trial ‘Hipon the matter of which he has been in the 
opinion of the District Magistrate improperly discharged.®*^” Where the com- 
plaint disclosed offences under Ss. 143, 379 and 436 I. P. C. and the Magis- 
trate tried the accused under Ss 143 and 379 and refused to commit accused 
on the ground that there was no possibility of conviction under S. 436 I. P. C., 
held that the implied discharge under S. 436 I. P. C. was improper, case ought 
to have been committed to Sessions.®’ 

(c) Hhat an accused person has been improperly discharged'. — For the 
application of the section (a) and (b) are conditions precedent and after 
they are complied with, condition (c) is another ingredient. 

“ among such sufficient grounds are the omission to take 

evidence which ought to have been taken, the discovery of fresh evidence, 
mistake of law, illegality or irregularity in the proceedings, and the incorrect- 
ness of the first finding”.®® 

'Improperly discharged' — “But the law has provided a safeguard in 
S. 436 of the Code, whereby a District Magistrate or a Court of Session can 
set aside an order of discharge passed by a Magistrate holding an inquiry 
under Chapter XVIII”.®* It is the duty of a Sessions Judge in considering 
whether an accused person has been “improperly discharged”, so as to require 
him to be committed to the Sessions Court, to consider all the grounds upon 
which such order of discharge has been passed including a consideration of 
the evidence, which has not been believed or held to be sufficient to establish 
a prima facie case.®® 

A full bench of the Madras High Court has held that refusal to frame a 
charge in respect of higher offence may amount to a discharge.®^ 

The Sessions Judge or the District Magistrate acting under S. 437 may 
direct a commitment only in a case where the accused persons have been 
improperly discharged by an inferior Court. Where the inferior Court has 
omitted or declined to frame a charge in respect of an offence triable by the 
Court of Session and has proceeded with the trial under other sections, it is 
not a case of discharge, not to speak of improper discharge. In such a case 
the person aggrieved has a remedy by applying to the High Court for a revi- 
sion of the order of the inferior Court under S. 439.®* 

The word ‘improperly* in S. 437 is a mild word, S. 437 is merely inten- 
ded to cover the case where a Magistrate wrongly considers that he has juris- 


85. Nahar, A 1952 A 231: 1952; Gr LJ 
440 (FB) overruling Amir Hassan, A 
1948 A 405 : 49 Cr LJ 602. 

86. Nalla Bnlligulu, \ 1953 M 801 : 1953 
Cr LJ 1470 dissenting from Nahar, A 

1952 A 231 (FB). 

87. Rambalam Pal Singh, A I960 p.^7. 

88. Haridas Sanyal V. Saritulla, (ISQQ) 15 G 

608 (621) FB ; Ram Chandra. A 1955 B 
187: 36 Gr LJ 643; Akherali 

Tayabali v. Abdul Hussain, A 1939 B 

372:40 CrLJ95l. 

09. Fattu V. Fattu, (1904) 26 A 564: (1904) 
AWN 125 : 1 ALJ 292 : 1 Or LJ 519, 


followed in Afangat Rai. (1916) 13 
ALJ in : 16 Gr LJ 139 : 27 1C 
203. 

90. Harbans Singh Fakir Dasr, (1902) 7 
OWN 77 (79) 

91. Krishna Reddiw, (1900) 24 

M 136 : 2 Weir 546 distinguished in 
Murappa, 41 M 982 (984) and in Abdul 
Hakim, 22 OWN 117 (121) but 

followed in Shea Narain, 42 A- 1 28 (129) 
In re G. Maya, A 1953 M 26 : 1953 Gr 
LJ 121. 

92. Sambhu Chatan Mandal, 60 CWN 708 
following Tunus Sheikh, A 1953 C 567. 
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the case and where the 

a ca e D 1 * ? i ^^^^^strate concludes that the facts alleged show 

a case tiiable exclusively by a Court of Session and that the inferior Court has 
improperly discharged an accused person.®^ 

commhment^ accused are discharged in the inquiry preliminary to 

sions TuXe L n ^ TTTr di^tnissed, the L- 

s ons Judge is not precluded from directing their committal when the case of 

the other accused comes to him for trial.®^ 

accus?nf^i‘T”* f discharged person.— The discharge of a person 

a^a n hro/ b f bar to his being 

nforeerl • ° commitment, before a Magistrate who may 

^^r^the nfTe V"* ‘bejudge.»» Order must spe- 
cily the offence for which the commitment is made.®® 


the ,1'rrr. , Inferior Court ’.-“The term ‘subordinate’ is comprised in 

term in Ss ‘^e employment of the latter 

anT he^ both these sections the Court of Session 

til#- Fi' * ^g^strate are combined and the Magistrates (other than 

neL^‘ generally to the Court of Session. It was 

necessary, therefore, in Ss. 435 and 436 (present S. 437) to employ a term 

ss -"p"™"* “'“'p 


rt. come to S. 437 (present S. 436) in which the District Magistrate 

a wi separately from the Court of Session^ the use of the term ‘inferior* 
IS no longer necessary and accordingly we find the term used is ‘subordinate^*’®7 

be construed to mean ‘judicially 

R AQ < if j over which the Court of Magistrate proceeding under 

b. 435 of the Code has appellate jurisdiction.®® . 

n r order commitment. — In cases exclusively triable by the 

Court of S^sion, S 436 of the Code (Act X of 1882) empowers the Court of 

ession or District Magistrate to order a discharged person to be committed 
for trial by such Court.®® ^ 


District 

Magistrates.^ 


Magistrate. — The expression does not 


apply 


to Presidency 


High Court.~The High Court in 
the Sessions.^^ 


revision may order commitment to 


. . Procedure. — The word ‘may* imports discretionary powers ; see 

JVarayanswan^ Naidu.^^ A High Court should be slow to interfere with the 
exercise of the very wide discretion with which Sessions Judges have been inves- 
ted under the provisions of this section.® 


93. Harish Chandra Reddi v. Syed Kasim 
Sahib, 1937 MWN 1240. 

94. Debidas Karmokar, 33 OWN 974 * 31 
Cr LJ 260. 

95. Tilkoo Goala, (1867) 8 WR (Cr) 61 • 
Sreenath Dey, (1871) 15 WR (Cr) 6l’ 

—decision under S. 435 Act VIII of 
1869. 

96. Ankanna, A 1953 M 247. 

97. In re Padmanabha, (1884) 8 M 18 

(FB) • 

98. Nabinkristo Mukherjee v. Rushick tall 


Laha, (1884) IOC 268. 

99, Krishnabhat, (1885), 10 B 319, referred 
to in Surendra Nath Sarker, 28 C 397 
^^9) ; 5 CWN 732 (734) ; Ram, 6 A 


1. Oppoorba V. Sreemuty, 1 CWN 49; 
Debi V. Jutmai, 33 G 1282. 

la. Nishikanta Lahiry, (1916) 20 CWN 
732 (734) ; Ram, 6 A 40. 

2. (1908) 32 M 220 (236). 

3. Mongat Rai, (1915) 13 ALJ 111:16 
CrLJ 139 : 27 IG 203. 
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‘Instead of directing a fresh enquiry.^ — The words here used ‘instead 
of directing a fresh enquiry’ must, I think, refer to tlie power given by the 
next (previous) section of ordering a ‘further enquiry’ for, except in the single 
case spoken of in proviso (b) there is no other section giving power to order 
any enquiry at all.* ‘ S. 436 contemplates a fresh or a further inquiry being 
held, for it empowers a District Magistrate ‘instead of directing a fresh inquiry’ 
to order the commitment of the accused, and there is nothing in the terms of 
S, 437 which would prevent a District Magistrate from ordering a further 
inquiry merely because the case may be one triable exclusively by the Court of 
Session”.^ 

‘order him to be committed.* — The words “order him to be commit- 
ted for trial” in S.436 of the present Criminal Procedure Code seem to us to 
mean “commit him for trial”.® 

‘for trial upon the matter of which he has been improperly dis- 
charged.* — These words embody the decision in Tarak jVath Mukherjee^ with 
this modification that the word “wrongfully discharged” lias been substituted 
for “improperly discharged”. Under S. 436 in setting aside a Magistrate s 
order of discharge and that for this purpose the High Court may consider the 
facts as well as the questions of law involved.® 

11. Proviso (a). — is an exception to the general rule contained in S. 440 
that no party has a right to be heard in revision. 

Notice absolutely essential for an order under this section. -A 

Court of Session had no power under the Code of 1872 to direct the commit- 
ment for trial of persons against whom no evidence has been legally recorded, 
or of persons upon whom no notice had been served®, or witliout at least 
giving them an opportunity of showing cause against it.^® 


12. Proviso (b). — It contemplates inquiry into some other offence 
established upon the evidence on the record. 

13. Revision by High Court.— The High Court has full jurisdiction 
under S. 439 to revise a commitment order under S. 436 (present S. 437) on 
points of law as well as of facts.** 

An order under this section may be quashed both on points of law and 
fact as an order under this section may be quashed by the High Court in the 
exercise of its revisional powers.*® The High Court has the jurisdiction to set 
aside the order of commitment on the merits.*® The Allahabad High Court 


4. Haridas Sanyal v. Sarilullay (1888) 150 
G 608 (618) FB dissented from in 
Narayanswamy JVatdw, 32 M 220 (235) 

FB. 

5. Maniruddin Mondal, (1890) 18 G 75 

, (78). 

6. Krishnabhat, (1885) 10 B 319 (323); 
Tarakhnath Mukfurjee, {iSlS) 10 Bom 
LR 285 : 19 WR (Cr) 30. 

7. Torakh Nath Mookfurjee, (1873) 10 
BLR 285 ; 19WR (Cr) 30. 

8. Mutham Chetly, (1906) 30 M 224. 

9. Nawab Singh Kokil Singht (1875) 24 
WR (Cr) 70 and Bandhoo, 22 WR (Cr) 
67 followed in Dwarkanath Bhattaeharjee, 

(1877) 1 GLR 93. 

10. Khamir, (1881) 7 C 662 : 15 GLR 8 ; 
Kanjamalai, (1883) 6 M 372 ; see 


Anokha Singh, (1913) 312 PLR 1913: 
21 IG 477 following Thamanna, 15 
MLJ 373 : 2 Cr LJ 774. 

Rash Behari Lai Alandal, (1907) 12 

CWN 117 (119) ; 6 CLJ 760 : 6 
Cr LT 406 ; see Muthia Cfutty, (1906) 
30 M 224 (225): 16 MLJ 529: 5 Cr 
LJ 100 ; Nishi, 20 CWN 732. 

Kalagav Bapiah, (1903) 27 M 54; 
Muthia Chelty, (1906) 30 M 224 

following Pirthi Chand Lai v. Sampalhia, 
7 CWN 327. 

Pirthichand Lai, (1903) 7 GVVN 327 
• see contra Annadaknsfina 
Chowdhury, (1900) 4 CWN 116; 
Surendra Nath Sarktr, (1901) 5 CWN 
574. 
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o'f ‘‘ commitment except on a point 


438. Report to 

or District Alagistrate 
under Section 435 or 
report for the orders 
examination, and, when 
that a sentence or an 
that the execution of 
and, if the accused is in 
or on his own bond. 

Scssions Judge shall have and may 

exeicise all the powers of a Sessions judge under this Chapter 

in respect ol any case which may be transferred to him by or 
under any general or special order of the Sessions Judge 


High Court. — .(1) The Sessions Judge 
may, if he thinks fit, on examining 
otherwise the record of any proceeding, 
of the High Court the result of such 
such report contains a recommendation 
order be reversed or altered, may order 
such sentence or order be suspended, 
confinement, that he be released on bail 


in former 


1. State Amendments, 
la. Corresponding sections 
Codes. 

Legislative Changes. 

Report of the Select Committee (1916). 
Scope. 

Sessions Judge making reference on 
the merits. 

Courts empowered to report under this 
section. 

Sessions Judge. 

District Magistrate. 

— ‘or otherwise.’ 

Additional Sessions Judge. 

■ — ‘may, if he thinks fit.' 

‘On examining the record.’ 

10a. ‘Of any proceedings.* 

11. Reference for enhancement of Sen- 
tence. 


SYNOPSIS 

12 


2 . 

3. 

4. 

5. 

6 . 

7. 

8 . 

9. 

10 . 


13. 

14 . 

15. 


16 . 

17 . 

18. 


19. 

20 . 


21 . 


Reference in cases of accjuitlal. 
Reference limited to proceedings of 
inferior Courts. 

Reference il may be made on facts. 
Such report containing a recommenda- 
tion that a sentence be reversed or 
altered. 

\\ hen Reference should not be made. 
Further Evidence. 

‘May order that the execution of suc^^ 
sentence be suspended, or if the 
accused is in confinement, that he be 
released on bail or on his own bond.' 
—Bail. 

Sub-section (2). 

Practice — Application to the High 
Court without previous recourse to the 
Scssions Judge. 

Report should contain. 


1. State Amendments — 

than “Sessions Judge" iW the words "other 

of 194^ anH // / * of thc Court of Session for Greater Bombay", vide Bombay Act 32 

Of 194 J and delete thc words "or District Magistrate" Bombay Act 23 of 1951. 

After S. 438 the following section was inserted by Bombay Act 39 of 1955 

rnll^ft to High Court or decide finally proceedings 

called for. -On examining under S. 435 or otherwise thc record of any proceeding— 

and proceeding is in respect of an order under S. 118, 122, 143, 144 or 145 

revers^rf nr aJf a order made in such proceeding should be 

thp such proceeding is in respect of an order made under any other section, then in 

siih-^^n fj\ District Magistrate may, subject to the provisions of 

426 42*7 and^ 428"^’^° exercise any of thc powers conferred on a Court of Appeal by Ss. 423, 

of 1952****^**^**^** words "or District Magistrate" vide Saurashtra Act 4 

Corresponding sections in former Codes. — This section corres- 
Code of 18^^^ paragraph 1 of thc 
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2 Leeislative Changes.— The words “Sessions Judge” and the words 
“or altered” in sub-sec.(l) were added lor the hrst time in the Code of 1898. 
Cl (2) was inserted in the Code oi l 898 for the first time and was lurther 

amended by Act XVlIl of 1923. 

The words in sub-sec. (2) viz., “by or under any general or special order of the 
Sessions Judge" were substituted by S. 1 18 of Act X\T11 of 1923 lor tne words 

“by the Sessions judge.” 

3 Report of the Select Committee (1916).— “In order to provide 
for the absence of a Sessions Judge, we thmk it necessary to empower to make 
him a general order authorising lite Additional Sessions Judge to exercise all 
his powers. We have provided for it specifically by this amendment. 

4. Scope. S. 438 contains nothing to limit or qualify the powei which 

is conferred on the Court of Session or a District Magistrate, or to suggest 

that the High Court should not consider a case so reported for us orders and 
pass orders accordingly^^ S. 438 distinctly provides in what way he may 
take action in favour of the accused, pending jus recommendation to the High 

Court that a sentence be reversed or altered.^ 

Where a Sessions Judge once declines to make a reference to the High 

Court under S. 438, he is not thereby debarred from making another refeience 
in the same case in view of the facts that came subsequently to his know- 

^ Reference to High Court for the 432 as ame'^ld^^ 

under S. 432, that loo by a Presidency Magisnate S. 432 “ 

which in sub-sec. (1) mentions ‘any Court to ge^ 

Magistrate’). S. 438 is not intended to enable the District Magistrate to get 

the opinion of the High Court on a point of law. r • j 

It is undesirable to have reference in matters of 

or incompetency of witnesses in pending procee ing , decision 

in the discretion of the trial Court ; objection should be . 

can be challenged in revision or appeal. ^ ^ ' • nothint? in this se^- 

10 moko » rofttooce regoriioB “ ”''‘T|iTorff“o. olhor'ist" ore wido 

.i;: ao .m- — - 

reported.®^ 

5 Sessions Tudee making reference on the m^its.— A Sessions 

Judge sitting in below is based on the merits, unless 

only objecion to the finding ^^d there can be no reasonable 

It is very clear that the conviction is wrong a 

doubt of the matter.^^ 


14. MangatRai, (1915) 13 ALJ 111:16 
CrLJ 139:27 10 203. 

15. Babu, (1898) AWN 12. 

16. Shanmugan Chettjy v. Pennappo Aludaly, 
(1902) 26 M 137 (138) : 2 Weir 196 ; 
Saiyanarayana, A 1946 M 412 ; Kasim 

Ali, A 1929 C 204. . . 

Sitaram }{afayan GhogU^ (1927) 20 

Bom LR 480 : AIR (1927) B 
360. 

Birju Singh Dhidma Singh, A 1953 
Pepsu 49: 1953 Cr LJ 592 ; AJ«r 
Ahmed, A 1937 Pesh 73 (High Court 
may consider point of law under S* 
439) 

19. Jawia Prasad, A 1953 VP 18 : 1953 Cr 


17. 


18. 


LI 85 ; Irt Kotrappa, A 1949 Mil: 
50 Cr LJ 83 ; In re Palani Goundas, A 
1914 M 100 ; contra Abdul Razakar-v. 
Haji Hussain, A 1945 N 286 (Refer- 
ence made though order was intcrlo- 

20 ^rS^ R aman Milra, A 1930 A 817: 

^9 Cr LT 364 ; Rama Siv Thakur, A 
1933 p. 697 : 35 Cr LJ 22 (2). 

21. Haribandhu, A. *948 p. 180. 

22 Sudaman, (1927) 49 A 551 ; see com- 
ment in 32 CWN xix, but see to the 
same effect Harishikesh Mandal v, 
Abhedanand Mandal, 44 C 703 : 21 
CWN 250 : 18 Cr LJ 309 : 38 IC 

421. 


1898 [S. 438, Note 6 

^861 empowered ‘™^s“rsionfco“urtTo“L*iiT^^^^^ section.-The Code of 
Higli Court but the present Code eo!f„- ^or ‘he opinion of the 

cases ol Presidency Magistrates (see S. 432) Provisions except in the 

‘Sessions Court' oc{urr!ng ii^lhe^arher^Cofe^'^A ‘Sessions Judge’ for 

8. District ^acistratp Tla® 

make a reference to the High Court is cLfeTre^d'h" c° Magistrate to 

But this clearly refers to a ‘‘proccedinf* hefo ^ with S. 435. 

and notwithstanding the word^ “or inferior Criminal Court” • 

intended to give a i\fagist:ate the power toZel/l^h"'®’ -- 

or sentence by a superior Criminal authorky as the^S P''.°P“e‘y of a judgment 
refer the proceedings to the High Court for revisfom^ 

but in any other way provided bylhe^o^tfo whatsoever 

SessionsJudge*sh“?haSan7he%owe1f ofM^^ 'fT'' Additional 

in respect of any case that may Lve been r Chapter 

Judge. The Amending Tc/ xTlII of 

by or under any general or soecial r u addition of the words 

provided for a general or sS order K k" Sessions Judge’ has specially 
.h. AddUio..., S=»i.„.Judr.f.c. 

^iU3y^ if bg thinks fit^ l • • 

which there is some error. The ser^tnn b’gadon to refer every case in 

1 he section gives the Court a discretion to refer. 2 « 

10. *On examining the record ’ Ti r> 

ssz."'"'”’ "" '“”1 ° °”.hd“"i“S s„" s" « 

to report under this s^ction^proceed 7 nIs^^u^^^^^*rh^^^^^ has jurisdiction 
having been repealed one hi. Chapter XII.*^ S. 435 (3) 

District Magistrate in proceedings undef^S^^ the Sessions Judge or the 
moving the High Court. ^ Chapter XII before 

is not competent to refer a of Sentence. — The Sessions Judge 

tried the%peal filed unless he his 

under the provisions of S. 438 when 

conviction. 28 Such application*! ^ ® as to the propriety of the 

parties. 28 It is very much doubtfiil \ entertained on behalf of private 

as a matter of law to make a rpfpr ^ District Magistrate is entitled, 

j aw to make a reference to the High Court for enhancement of 

/ t A<\ t V A * ' I 


23. 

24. 


(J92I) 3 L 23 : 23 Cr LT 577 • 
68 IG 609 : AIR (1922) L 85. 

M Singh, (1925) 

I'LR 801 ! AIR (1927) L 85 * 

Jamna Bat, ( 1905 ) 28 'a 91 - WaU 
F (2) : 3^ Gr LJ 371 ’ 

STt ^ ^^37 Pesh 6 : 38 

ij aat), Maung Myat, 9 R 352. 


25. 

26. 
27. 

29. 


Nabin, 10 G 268 (272) referred to in 
Kamal Kutfy, (1912) 36 M 275 (281). 
Mar an, 20 VVR (Cr) 40. 

GVVN^^l'^* AfroA, (1900) 5 

Int'ztr Alt Khan, (1909) 6 ALJ 421. 
M^ammad Hossain v. A. W. Forby, 

(1916) 25GLJ610. 
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sentence in a case tried by a Sessions Judge, even if he was so entitled, the 

procedure is extremely inconvenient.^® 

To permit the prosecution to plead their own negligence and to harass 
the accused with further proceedings directed towards the enhancement of 
the sentence would simply be to put a premium on the negligence of the 

prosecution.®^ 


On a reference under this section for enhancement of sentence the 
accused is entitled to show cause against his conviction.®® 


The Calcutta High Court on a reference under S. 438 set aside an order 
of acquittal passed under S. 247 when the High Court agreed with the 
Sessions Judge that S. 247 had not been rightly applied.®® 


12. Reference in cases of acquittal.— The High Court will not as a 
rule entertain a reference by a Sessions Judge having for its object the reversal 
of an acquittal, when the Government has a rigiit of appeal, morc^ paiticu- 
larly when the matter is one, such as a question of correct weights and 
measures, in which the Government may be considered to be peculiarly 
interested.®^ Mukherji, J.. has condemned the practice of reference under 
S. 438 by the District Magistrate or the Sessions Judge recommending that 
the order of acquittal should be set aside.®® 

Rule 268 of the Criminal Rules of Practice and orders of Madras High 

Court, has been framed for the guidance of District Magistrates in suitable 
cases. The Rule cannot be read as saying that District Magistrate shall 
never refer cases of acquittal to the High Court.®® The principle o in cr- 
fercnce with an order of acquittal either on a reference under this section or 
in revision under S. 439 has been embodied in Rule 8 o C hapter z, o . 
of the Patiala High Court Rules.®®* 

13. Reference limited to proceedings of inferior Courts.— m 

this connection MaAr and other cases®’ which has held that a reterence 

questioning the order of the Sessions Judge is incompetent. 


14. Reference if may be made on facts.-Reference should ordina- 

rily be made on a question of law but reference may i v ij 

in extraordinary cases.®® In a later decision the same Hig ° 

that an admission of fact before the Sessions Judge ought o e a p 

the High Court.®® 


30. (1914) 36 A 378 : 12 ALJ 519 : 
15 Cr LJ 407 : 23 IC 1007. 

31. fiojAiV, A 1929 A 267 : 30 Gr LJ 505. 

32. Joyram Rakshit v. Annada Prasad, A 
1941 C 90 : 42 Cr LJ 383. 

33. Etim Nazi v. Hamid, (1916) 24 CLJ 
444 

34. Harak Chand Marwari, (1917) 40 A 84; 
Rasul Khan v. Z^^rin Khan, A 1931 L 
533; 32 Cr LJ 1128; K. Subbarami 
Rtddi, 1934 MWN 927 ; Qualandar 
Singh V. Md. Reza, A 1924 A 624 
Contra, Laxmi Prasad Tulsiram, A 1940 
N 357. 

35. Dabiruddi Nasker v. Sheikh Mollah, 
(1928) 33 OWN 258; see cases referred 
to therein ; Acehar Singh, A 1924 L 
451 Contra Ramdeo, A 1942 Oudh 


443. 

Kulesakara Chetty v. Tholasingam, A 
1938 M 349 (FB). 

Amar Das v. Thakur Das, 3 Pepsu LR 

25 ALT 191 ; Isher Singh, 26 PLR 801 : 
27 Gr"^ LJ 430 : 99 IG 948 : AIR 
11927) L 85 ; Keramdi, (1895) 23 G 
250 ; Jamna Bai, 

re Angam Venthiram, ?3 MLJ 

732 : (1912) MWN 812 : 16 IG 522 ; 
John Francis Lobo, (1916) 41 B 47 : 18 
Boro LR 796 ; In the matUr of the peU- 
tion of Ram Lall, (1882) 8 C 875. 
Nasiram Mistry, (1920) 24 CWN 549 
Garib Haji v. Muchtram Saha, (lyioj 

30 CWN 359. 
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15. “Such report containing a recommendation that a sentence 

nf I The word ‘altered’ was introduced in the Code 

^ J superseded Ishan's case^" which held that no report could be 

made under this section where the recommendation was merely to alter 
conviction from one section to another cognate offence. 


16. When Reference should not be made.--It has been discussed 

anti that reference by a District Magistrate should not be made against the 

order of a Sessions Judge, and that reference should ordinarily be made on 
a point of law. 


17. Further Evidence.— Neither S. 435 nor S. 438 nor any other sec- 
tion empowers a District Magistrate to take further evidence with a view to 
reporting a case the record of which he has examined.**^ 

18 May order that the execution of such sentence be suspended, 
or if the accused is in conHnement, that he be released on bail or on 

his own bond’ -Under S. 438 the Magistrate may order that proceedings 
fit any) should be stayed pending disposal of the petition of revision.^ This 
power of stay is now given under S. 435. 

Bail. The Sessions Judge or the District Magistrate referring the case 
under S. 438 can admit the accused to bail as S. 435 (1) amended gives him 
such jurisdiction. 

19. Sub-section (2). — See Commentary subra under the heading 
‘Additional Sessions Judge’. 

A Sessions Judge can make a report to the High Court touching an 
illegal order passed by an Additional Sessions Judge, although he cannot 
call for a report."*® 

20. Practice — Application to the High Court without previous re- 
course to the Sessions Judge — Ordinarily a person who has been con- 
victed should in the first instance move the Sessions Judge to report the case 
under S. 438, but when the High Court has once issued a Rule it will not 
be discharged on such ground only, but must be heard on the merits.^* 

21. Report should contain. — It should contain a recommendation 
that the sentence be reversed or altered. There is no section in the present 
Code corresponding to the old section in Act No. XXV of 1861, which 
empowers a Court of Session to send up a question for the opinion of this 
Court. See however S. 432 applicable to Presidency Magistrate. Under 
R. 6 of Chapter 2(10) of the General Rules (Criminal) a report to the High 
Court should indicate the portion of the finding recommended for revision, 
state the grounds upon which that finding is to be reserved and should 
contain an analysis of the proceedings."*® 

The following order had been issued by the Calcutta High Court (Circ. 

18, July 15, 1863) regarding the manner in which such reference should be 
made. 


40. 9 G 847. 

41. 3 Bom LR 677. 

42. Shanmusan Chetly v. Pennabba Mudaly, 
26 M 137. 

43. Kamra, \ 1955 A 694. 

44’ Abdul Maflab v. Nandu Lai Khalely 


(1922) 50 C 423: AIR (1923) C 
674. 

45. Xfohan Lai, (>904) 27 A 25 (26). 

46. Brahmadin. {mi) 26 ALJ 76: AIR 
(1927) A 727 (2). 
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“References under S. 438 shall always be accompanied by the records of 
the case to which they relate and by an English letter commencing under 
S. 438 of the Code of Criminal Procedure, and Circular order of the High 
Court, dated 15th July 1863, No. 19, I herewith transmit the record of the 
case noted in the margin, to be laid before the High Court with the following 
report. There will then be stated — 

1st. — A brief analysis of the case. 

2nd. — The order of the Lower Court. 

3rd. — In what particular portion of that order the Court making the 
reference considers an error on a point of law to exist. 

4th. — The grounds upon which the order of the Lower Court should be 
reversed. 

“Unless there be any particular reason why delay should be avoided, 
the explanation of the Lower Court should be called for and accompany the 

reference. 

“The Court do not think it necessary to enter into any details of the 
particular occasions on which such references should be made to them, or to 
define what descriptions of grave irregularity of procedure, undue severity of 
punishment, etc., may give rise to a reference to them. 

“It is deemed sufficient to enjoin the exercise of a sound discretion in 
making these references to the Court, so that neither important errors and 
omissions may escape correction, nor the time of the Court be needlessly 
engrossed by matters not demanding their interference.” 

439. High Court's powers of revision. — (1) In the 

case of any proceeding the record of which has been called 
for by itself or which has been reported for orders, or which 
otherwise comes to its knowledge, the High Court may, in its 
discretion, exercise any of the powers conferred on a Court 
of appeal by Sections 423, 426, 427 and 428 or on a Court 
by Section 338, and may enhance the sentence ; and, when the 
Judges composing the Court of revision are equally divided in 
opinion, the case shall be disposed of in manner provided by 
Section 429. 

(2) No order under this section shall be made to the pre- 
judice of the accused unless he has had an opportunity of 
being heard either personally or by pleader in his own defence. 

(3) Where the sentence dealt with under this section has 
been passed by a Magistrate acting otherwise than under 
Section 34, the Court shall not inflict a greater punishment for 
the offence which, in the opinion of such Court, the accused 
has committed, than might have been inflicted for such offence 
by a Presidency Magistrate or a Magistrate of the first 

class. 

(4) Nothing in this section applies to an entry made under 
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Section 273 or shall be deemed to authorise a High Court to 
convert a finding of acquittal into one of conviction. 


(5) Where under this Code an appeal lies and no appeal 
IS brought no proceedings by way of revision shall be enter- 
tained at the instance of the party who could have appealed. 


(6) Notwithstanding anything contained in this section, 

any convicted person to whom an opportunity has been ffiven 

under sub-section (2) of showing cause why his sentence should 

not be enhanced shall, in showing cause, be entitled also to 
snow cause against his conviction. 


SYNOPSIS 


1 . Corresponding sections in former Codes. 

2. Legislative changes* 

3. Effect of the Amendment. 

/. General 

4. S. 439 must be read along with S. 435. 

5. Rcvisional powers are for the correc- 
tion of injustice. 

— High Court not to entertain appli- 
cations unless lower court moved. 

6. Power to direct furtlier inquiry. 

7. Power to direct retrial. 

8. Order to submit charge-sheet. 

9. Ss. 436 and 439 compared. 

10. High Court cannot revise its own 
judgments, 

H. When to interfere in Revision. 

12. There is no species of injustice which 
the High Courtis powerless to correct. 

II. Practice 

13. Limitation. 

14. Can the High Court act suo motu. 

15. If a Rule is issued is the High Court 
confined to the grounds or is the whole 
case open ? 

15a. New Plea. 

16. Has the High Court power to revise 
after the sentence has expired or the 
order under S. 144 expired ? 

17. Motions not entertained unless accused 
surrenders. 

18. Af^^r an application is rejected no 
fresh petition on same facts will be 
entertained. 

19. Does the Rule abate on the death of 
the applicant? 

20. Can an order passed on default be 
restored? 

21. Is affidavit necessary in all applications? 

22. Hearing a Parly or Pleader. 

23. Right to beg in. 

24. Has the complainant locus standi to 

for a Rule or right of audience? 

25. Can you move the High Court direct? 

26. Quashing. 

— Is S. 215 a bar? 

— Can it quash a charge? 

27. Can the High Court in revision enter 
into facts? 

Practice of the High Court in such 
cases. 


28. Power to order stay of criminal pro- 

pending civil proceedings. 

29. Power to order expunging of Remarks. 

30. Power to order composition of offences. 

3 1 . Order of Discharge. 

32. Motions or appeals against Acquittal. 
— Distinction. 

33. Motions for Enhancement of sentence. 

34. Court-fees. 

35. Form and contents of petition. 

36. Affidavit annexed to the petition how 
to be worded. 

Ill 

37. Powers not exercisable by the High 
Court in Revision. 

{a) Order of discharge by Presidency 
Magistrate, 

{b) Orders under the Extradition Act. 
(e) Orders under the Goonda Act. 

(d) Orders for security under the Press 
Act. 

(e) Orders under the Reformatory 
Schools Act. 

{/) Orders under S. 476-B. 

— Orders under S. 476 by Civil or 
Revenue Court, 

IV 

38. Sub-section (1). 

— any proceeding. 

39. “The record of which has been called 
for by itself.*’ 

40. “Or which has been reported for its 
orders.” 

41. “Or which otherwise comes to its 
knowledge.” 

42. “May in its discretion.” 

43. “Any of the powers.” 

44. Power to Take Additional Evidence. 

45. “May enhance sentence.” 

46. Sub-section (2). 

— Notice to Accused. 

— Summary dismissal of Appeal or 
Revision — Notice. 

47. Motion by Private Prosecutor for 
Enhancement. 

48. Power to change nature of sentence. 

49. Principles guiding Enhancement of 
Sentence, 

50. Order under S. 562. 

— Release under S. 562. 
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— Notice under sub-sec. (2). 

— Release under Probation of 

Offender’s Act. 

51. No power of enhancement if sentence 55. 

illegal. 

52. Sub-section (3). 

— Limitation of Powers of Enhance- 
ment. 56. 

53. Sub-section (6). 

54. Sub-section (4) Interference with 57. 

orders of Acquittal in Revision. 

— **to convert a finding of acquittal 

into one of conviction.” 58. 

— Acquittal. 

— meaning of. 

— Revision against acquittal. 59. 

— Motions against acquittal. 

1. Corresponding sections in former Codes. — This section corres- 
ponds to Ss. 404 and 405 of the Code of 1861 and S. 297 of the Code of 1872. 
Excepting sub-sec. (5) which was inserted in the Code of 1898 for the first 
time the section was similarly worded in the Code of 1882. 

2. Legislative changes. — Sub-section (6) is new and was inserted in 
the Code by S. 1 19 of Act XVIII of 1923. In sub-sec. (1) the figures “195” 
have been omitted. 

Referring to the amendment in sub-sec. (1) the Select Committee 
observed : — 

“We have in the interests of brevity redrafted the amendment proposed 
by this clause. We have introduced here an amendment of S. 439 conse- 
quential upon the alteration made by the Bill in S. 195.” 

3. Effect of the Amendment. — S. 195 having been considerably amen- 
ded we need not consider the following rulings^’ under the old Code which 
discussed whether or not the High Court had powers under S. 439 to interfere 
with an order of the Sessions Judge granting sanction under S. 195. 


— Locus Standi of Private Prosecutor. 

— Reference by District Magistrate in 
orders of Acquittal. 

Sub-section (5). 

— Scope. 

—Acquittal of accused who had not 
Preferred Revision. 

Death of the convict. 

— no bearing on order under S. 517. 

Ss. 439 and 561-A. 

— Magistrate directing payment of 
currency notes to surety. 

Ss. 439 and 528. 

— orders passed by Presidency 

Magistrate. 

Explanation of Lower Court 


The effect of the introduction of sub-sec. (6) is to convert the High 
Court into a Court of appeal against the order of conviction and the accused 
is entitled to show that his conviction is unjustified.*® Sub-section (6) is 
primarily intended to operate as an exception to what is otherwise laid down 
or implied in S. 439 itself. The sub-section no doubt allows a convicted 
person to whom a notice has been given to show cause why his sentence should 
not be enhanced a right of showing cause also against his conviction.*® The 
Lahore High Court has recently followed JorabhaVs case*® and held that owing 
to the inherent incapacity of one Judge of the High Court to reconsider the 
decision of another (whether arrived at on an appeal or on revision) the 
accused was no longer entitled under S. 439 (6) to re-open the question of his 
guilt.w 


47, Kanhai Lai y. Chamdami Lat, (1908)6 

ALJ 1 referred to in Nazir Hasson v. 
Mahomed Tamin, 9 OLJ 282 : 23 Cr 
LJ 574 ; Nallapperaju Venkataramaraju 
V. Midisetti Achayya, (1916) 17 Cr LJ 
184 (M): 33 IG 824 ; contra, 

Mussammat Chotti v. Khecheru, (1920) 
42 A 649 : 18 ALJ 758 : 58 IC 
250. 

48. per Shadilal, CJ., in Tej Ram, (1925) 


27 PLR 112: 27CrLJ 380:92 IC 
892 : AIR (1927) L 34. 

49. Jorabhi, ^^1926) 50 B 783 overruling 
Chinlo Bhairav, (1908) 32 F 162 and 
regarding Mongol, (1924) 49 B 450 
(452) as obiter. 

50. Sher Singh, (1927) 8 L 521 : 28 Cr LJ 
266: 100 IC 234: AIR (1927) L 
217. 
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I. GENERAL 


1 S. 439 must be read along with and subject to S. 435.51 

Court nft"Vo‘entL’’tarn"appUcft/on*‘lnlesrVower“c^ 

lU'insI "d" '^"“'''•-vision 

Code) unless the party aLlev^d has - P^^'^ding under S. 133 of the 

435 and 438 - sl cZtl'Zfy o^s" 435 ^ Ss. 

inquiry in revision” uX/ tosSVn ?e“a d wi7h^s" 43^^^^ 
cases^aherseutg atide\hl Vd^r nS" Court 

145 and also incfudetowtt°otK^^^^ '>0 orS, 

has heldThaTsI Madras High Court 

to be committed for retrial.®® ^ power to direct accused 

Where the conviction of a lorry driver under S 27Q T P P i te» * -j 
on the ground that the trial which was initiated nn . ^ ^ 

(I) of the Motor Vehicles Act, retrial Us 

protracted the trial because of the latches and defaults on^ *? Prosecution 
was not ordered.®® Where there has been own part, retrial 

regard to the prosecution case and the idea ofThrUU^^rT ' ' r 

justice required that the matter should be retried ®9 Wherp^^Tfr' m 

on a Sunday and the aoDliratinn rr»r * i '^oere a trial was held 

legal advice was refused and in those circur^s'tancTs' th^ 

retrial was ordered.®" Where cross exami^^it i- ^ pleaded guilty, 

perfunctory owing to counsel’s inantitn^e" ' of prosecution witnesses were 
two accused it is heir) , 7i ‘"^P*““de®i ; or where in case of a joint trial of 

retrial should be orlred M?r'e defect' invalid,®" 

there is no reasonable probab^ty of the accused"beFnp 


51. 


52. 

53. 

54. 

55. 

56. 

57. 


Hara Prasad Das, (1912) 40 G 477 

245;17G\VN 647 : 14 
r LJ 197: 19 IG 197, following per 

MsTenlFs" ° 

Govinda Kumbi, (1927) AIR (1928) N 

* • ^ m 

X- Haider, 

IG 410 ^ 

M. Vis'vanadha Row, (1928) MVVN 
615. 

Prokasa Reddi v. Pichi Reddi, A 1 955 
AP 55 ; 1955 Gr LJ 565. 

Public Prosecutor v. Pormusami Nayak. 

( 927) 55 MLJ 674: (1928) MWN 
312 ; AIR (1928) M 1267 FB. 

Govindan, A 1958 M 286 : 1958 Gr LJ 


775. 

58. Hukumchand, A 1957 A 705 : 1957 Cr 
LJ 1191. 

59. Sailendra Kumar Roy v. Corporation of 
Calcutta, A 1956 G 156: 1956 Cr LJ 
531. 

60. Md. Kasim, A 1947 B 388: 48 Cr LJ 
631. 

61. Barendra Kumar Ghost, 2^ GVVN170; 
A 1924 C 257 (FB). 

62. S. B. Hussain, A 1947 C 29 : 47 Cr LJ 
623. 

63. Bhagwandas Jagannath, K \9A:2 S 102: 
43 Cr LJ 759. 

64. Soglanuthu Padyachi, 50 M 274 : A 1926 
M638. 

65. Gurdas Singh, A 1938 L 882 : 40 Cr 
LJ 186. 
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able.®® The Lahore High Court has held that a charge drawn up can be set 
aside.®’ 

9. Ss. 437 (present S. 436) and 439 compared. — The powers of inter- 
ference of the High Court and the District Magistrate or Sessions Judge are 
co-extensive under S. 437 and they can set aside an order of discharge for 
reasons other than those which will justify tlie High Court in interfering in 
revision.®® 

10. High Court cannot revise its own judgments under S. 439. — 
Petheram, C. J., observed : — “Speaking for myself and indeed in this matter 
I think for the whole of the Judges constituting this Bench, I have no doubt 
whatever that in cases of this kind (t. e., review of a judgment of a Division 
Bench by itself) no power of review resides in the Court or in any Bench of 
the Court.®® The High Court has no power to revise or review the judgment 
of one or more of its Judges in a Criminal Appeal or Revision.’® But the 
High Court has the inherent power under S. 561-A to pass any order which 
would not conflict with any of the provisions of the Code.’^ The Calcutta 
High Court exercised the powers under S. 561-A in vacating an order of 
enhancement of sentence passed without notice to the accused.'^ 

11. When to interfere in Revision under this section. — The High 
Court has, as a Court of Revision, jurisdiction to set aside an order of 
discharge passed by a Presidency Magistrate, and to direct that a person 
improperly discharged of an offence be arrested and forthwith committed for 
trial,’® but in interfering with an order of discharge or acquittal the High 
Court should see that such order is clearly wrong.’* Although generally inter- 
ference is based on errors of law or principle prejudicially affecting the case,’® 
Walsh, J., in an earlier decision’® held that revisional powers would be a farce 
if the High Court could not interfere on facts and reports would show that 
there are thousands of cases where the High Court in the past had interfered 
on facts. 

The Madras High Court held that no revision lies where appeal though 
tenable has not been filM'^ A High Court, as a Court of Revision, has power 
under S. 439 to revoke an order made by a Subordinate Court under S. 476 of 
the Code.’® Where explanation of defence is not accepted by lower Courts, 
the High Court will not accept the explanation in revision.’® 

12. There is no species of injusrice which the High Court is 
powerless to correct. — “For my part, I am of opinion that there is no 
form of judicial injustice which this Court if need be cannot reach. It would 
be unfortunate if it were otherwise,®® but it may be pointed out that these 


66. Sukhdeo Sahay, (1928) 7 p. 56! : AIR 
(1928) P.585a. 

67. BalbH Singh, AIR (1929) L 67. 

68. Narayanaswami Naidu, (1908) 32 M2i0 
(FB). 

69. In ike matter of Gibbons, (1886) 14 G 42 
(FB) 45 following Durga Charon, (1885) 
7 A 672 and Fox, 10 B 176. 

70. Kunnahamad Haji, 46 M 382 : 44 MLJ 
450 : (1923) MWN 94 : 24 Gr LJ 489: 
AIR (1923) M 426. 

71. InreGurunath Narayan Batgeri, (1924) 
26 Bom LR 719. 

72. RameshPada Mandat V. Kadambini Dassi, 
(1927) 55 G 417 : 47 GLJ 358 : 31 
GWN 960. 

73. Kalidas Bhaidas, (1902) 4 Bom LR 


779. 

74. Bishen Singh V. Abdul Gafur, AIR (1928) 
L 178 (1). 

75. BaftMfam, (1927) AIR (1928) A 1. 

76. Umed Singh, (1923) 46 A 77 : 21 ALJ 
785. 

77. Subbramanya Ayyor, (1928) MWN 777 : 
AIR (1928) M 1174. 

78. Srinivasalu Naidu, (1897) 21 M 124 
(127) FB : 2 Weir .593 ; Jogiah, (1908) 
31 M 510. 

79. Bachn Lakman, A 1960 Guj 376. 

80. per \^'ood^of^c, J., in Lekhraj Ram v. 
DebiPershad, (1908) 12 GWN 678:7 
Gr LJ 499 ; Jagiah, (1908) 31 M 510 ; 
Balkrishna Narayan v. Col. N. S. Jatar, 
A 1945 N 33. 
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Gotnlnlu onnl'LT interference under the Charter or the 


n. PRACTICE 


13. Limitation.— The law cfliniitation has no application to petitions 
or evision under this section. But the practice prevaihng in the CalcutU 

nUfr the Appellate order or if the Sessions Judge or the 

R? j asked to refer the matter under Ss. 435 and 438 of the 

Code, then 60 days from the order of the trying Magistrate excluding of 

Revision-Tl '■^' 1 ^‘site for obtaining copies and the time taken by^thc 

Revisional Court in disposing of the application under S. 438. Although it is 

not an indexible rule and in exceptional circumstances the rule may be departed 

fiom practitioners know how difficult it is to persuade the Judges to accept 

t day, ..g., when the 60th day happens to fall 
on a Sunday, Mondays being the dates on which motions are urually taken 

applications are not entertained and one meets with an observation from the 
uench . Why did you not move on the last motion day ?” The fact that 

^ does not per se 

disentitle the Bench hearing that Rule to question the propriety of the order 

on the ground that the application was made too late, and that Bench can 
decide the point in the presence of the opposite party.^^ With great respect 

P w M limitation in Khetra v. Darpa, 20 

C WsN 1170 and issued a circular to the Subordinate Oonxx%\n Rajchandra^s 
case, It seems, that by putting a limitation of 60 days* rule based upon 
practice the learned Judges deny justice inasmuch as the law of Limitation 
does not provide for the period of limitation in such cases. We know that it 

is a purely discretionary jurisdiction that is exercised under this section and 

en in rejecting an application as being late bv a few davs may be 
better utilised in disposing of the application on its merits.' ' 


Sind Judicial Commissioner s Court used to follow the sixty days rule in 
practiceexclusive of the time taken for obtaining copies of judgment.” The 
Allahabad High Court does not follow the 60 days’ rule but held that unex- 
p aine elay in applying for revision of an order passed to the prejudice of 

c app leant is a reason for the High Court in the exercise of its discretion 
declining to interfere.®® 


. , Patna High Court also follows the same rule of 60 days* practice 

although it holds that it is not an inflexible rule.®® The Lahore High Court 

refused to interfere where the accused, convicted under S. 408 1. P. C. was 

ordered to execute a bond under S, 562, moved the High Court after consi- 
derable time.®7 


There is no limitations for taking action under Ss. 438 and 439.®® The 


81. Khelra Mohan Ciri v. Darpa Narain 
Giri, (1916) 20 CWN 1170; 43 G 
1029 : Roj Chandra, 25 CLJ 564; Kishen 
Dayal Chaukidar v. Darjeeling A/u/ii'ci- 
pality, 54 G 394. 

82. Kishen Dayal Chaukidar v. Darjeeling 
Municipality, (1920) 54 0 394, distin- 
guishing Abdul Mullub v. Kanda Lai 
Khatel. (1922) 50 G 423. 

83. (1916) 25 CLJ 564. 

84. Mahrom Dhanibux, (1911) 5 SLR 265 : 
13CrLJ531. 

Jagannath, (1905) 27 A 468 ; Ramnarain, 


(1886) 8 A 514— delay of 9 months 
Puttan Lai, (1907) AWN 204 : 6 Cr LJ 
153. 

86. Kelu Patra y. Iswar Farida, (1929) 8 p. 
468 : Baldeo Singh v. Dheno Goulin, A 
1936 P 109 ; ^ainab Bibi v. Anwar Khan, 
A 1946 P 104 : 47 Cr LJ 821 : Ulo 
Mohto, A 1942 p. 150 ; iZ^far Ahsan v. 
Gajashwar Bux, A 1943 p. 135. 

87. A’AaiVMi Ifl/. AIR (1928) L 926. 

88. Kanra v. Murarilal, A 1955 A 694; 
1955 Cr LJ 1551 ; Sher Ali, A 1959 C 
457. 
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Nagpur High Court held tliat under Rule 14 of the Nagpur Hi«gh Court Rule 
a limitation of 60 days has been prescribed for moving the High Court in 
revision.®® There is no limitation prescribed for the filing of Criminal Revision. 
It is the practice of the Himachal Pradesh Judicial Commissioner’s 
Court not to entertain Criminal Revisions generally if filed beyond 90 
days from the order complained of.®® It will be entertained if on a con- 
sideration of the case on merits, it appears that there has been a failure of 
justice.®^ Long delay in filing the revisional application for insufficient 
reasons cannot be condoned.®® So far as the Lahore High Court is concerned, 
there is no rule of practice that Criminal revisions which are filed after 60 or 
90 days must be rejected.®® The fact that the pleaders in the mofussil are not 
aware of the practice of the High Court and the petitioners include a parda- 
nashin lady cannot be regarded as among the most exceptional circumstances 
for condoning the delay. ®^ 

14. Can the High Court act suo motu? — Yes, the words of the section 
'‘otherwise comes to its knowledge” confer on the High Court such powers. 

The Calcutta High Court acted suo motu in quashing an order under 

s. no.®® 


15. If a rule is issued is the High Court confined to the grounds 
on which the rule is issued or is the whole case open? — The applicant 
or the petitioner will not ordinarily be heard on a point not covered by the 
grounds on which the Rule has been issued.®® Another view is that the 
Court is not lestricted or confined to the four corners of the rule as to the 
points it will consider or the form of the final order.®’ Where there is a 
difference of opinion between two learned Judges and the matter is referred to 
a third Judge under S, 429 the hands of the third Judge are tied to tlie rule as 
the whole case is before him.®® Where in the application a point was raised 
which had not been included in the rule, but the learned Judges disposing of 
the rule were informed that the Judge issuing a rule directed a note to be 
made on the application that the matter would be considered when the 
rule would come up for hearing, the High Court allowed the point to be 
argued.®® The correct view seems to be that the High Court can travel 
beyond the rule as in Milan Khan’s case,®’ but if the ground or grounds on 
which the rule was issued is based upon allegations of fact which have been 
controverted by the Magistrate in his explanation or by the opposite party in 
a counter-affidavit, it is only fair that the other side should be given an 
opportunity of controverting the allegations of fact not covered by the rule. If 
it is a pure point of law raised at the hearing, although it is not covered by 
the rule the point should be allowed to be argued as in Chhakoo Mandal^^ but 
even then the Crown or the opposite party should be given a notice by the 
petitioner of the point of law so that they might come prepared to meet the 
same. 


95. Satindra Nath Sen'. (1928) 48 GLJ 
143. 

96. Luchman Singh, (1906) 31 G 710; Kanto 
Ram Das V. Gobardhan Das, (1907) 35 
G 133 (136) . M'.Ua Fuzla Kerim, 
(1906) 33 G 193. 

97. Milan Khan v. Sagai Bepart. (1895) 23 
C 347 (349) ; Mohar Khan v. Gayzuddin 
Sheikh. (1913) 18 GWN 399. 

98. RakhalNikari, (1897) 2 GWN 81. 

99. Chhakoa Mandal, (1900) 11 GWN 467 : 
5 Gr LJ 278. 


89: Niamat Khan, A 1951 N 216. 

90. Lajja Ram, HP & B 32 : 1952 

Cr LJ 821. 

91. Hari Singh v. Mt. Parbati, A 1951 HP 
59:52 Gr LJ \01Q \ Natho Ranjeev. 
Jagannath, A 1940 N 259. 

92. Municipal Commissioners Raniganj v. 
Kalwar, 57 GWN 704 : 1953 Gr LJ 
1874. 

93. A 1934 L 264. 

94. Bachan Kuer v. Maharaja of Chotnagpur, 
A 1939 p. 320 :40CrLJ 196. 
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A point which was not raised in the revision petition will not be allowed 
to be raised at the time of the hearing^ Even if an application was 

admitted on the question of sentence, the High Court can consider the case 

as a whole and hold that there is an illegality in the trial4^ 

Where a Rule issued by the High Court was to show cause why the 
appeal should not be reheard, at the final hearing it is open to the High 
Court to make any order as it may think fit.^ 

15a. New plea.— A plea which was not raised in the lower Court 
cannot be entertained by the High Court for the first time in revision^. 

Want of sanctions which goes to the root of the proceedings could be 
allowed to be raised at the subsequent retrial.* 

16, ^ Has the High Court power to revise even after the sentence 
has expired or the order has died a natural death by the efflux of 
time ? Yes, see Sinha^s case.^ An order under S. 144 Cr. P. Code lasts only 
for 60 days after which it dies a natural death and in the following cases* 

the High Court revised the order when a proceeding under S. 188 I. P. C. 

had been started for a disobedience of the order under S. 144 of the Code. 

17. In cases of imprisonment motions will not be entertained 
uidess the accused surrenders himself.— A full bench of the Allahabad 
High Court held : “The Division Bench in our judgment rightly refused to 
entertain this petition until the petitioner had surrendered to the warrant”.^ 

But in applications in revision against an order of fine in default of which 
there is an order for imprisonment the accused need not surrender but in 
that event he will either pay the fine or pray in the petition for suspension of 
the sentence of fine pending the hearing of the Rule. 

** application is rejected no fresh petition on the same 

facts will be entertained. — Once a criminal revision petition is dismissed 

on the merits by the High Court, the rules of equity, justice and good 

conscience require that the other petition on the same matter should not 
he.® 


19. Does the rule abate on the death of the applicant ?- *It cer- 
tainly abates with the death of the applicant when he is ordered to be 
imprisoned. But it does not abate when the sentence is one of fine.® A 

petition for the revision of an order directing the petitioner to pay compen- 
sation under S. 250 does not abate on the death of the petitioner.*® 


1. Prem Narain, A 1957 MB 172; 1957 
Gr LJ 508. 

la. Valukultyy A 1956 PC 191 : 1956 Cr 
IJ 102. 

2. Mangi Lai, A 1945 A 98 : 46 Cr LT 
529. 

3. Bejoy Singh Hazari v. Mathuriya Debya 
A 1925 G 1182. 

4. Major J. Philips, A 1957 C 25 : 1957 
Cr LJ 54. 

5. (1884) 7 A 135. 

6. Chandra Nath Mukherii v. East India 
Railway Co., (1918) 23 GWN 145 : 28 
CLJ 483 : 19 Cr LJ 951 ; Chandra 


Kama Kanjilal, (1916) 20 CWN 981: 
17 Cr LJ 404 : 36 IC 144 contra 
Swaminath Mudaliar. v. Gopalkrishna 
Naidu, 16 Cr LJ 272 : 28 IC 160 
(M). 

7. Bishtshur Pershad, miQ) 2 NWPHCR 
441 FB. 

8. (1915) MWN 786 : 16 
Cr LJ 697. 

9. Dongaji Andaji, (1878) 2 B 564 

(570). 

10. Prem Singh v. Bhola, (1908) 24 PR 
1908 : 9 Cr LJ 103. 
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20., Gan an order passed on default be restored ? — Where the 
Court discharged a rule because no one appeared in support of it, held, that 
it had power to reopen it.*^ Once a criminal case has been dismissed for 
default of payment of printing charges, it is not competent to the High Court 
to rehear the case or entertain a fresh application for revisiond^ 

In view of the provisions of S, 561-A the High Court has powers to 
restore such revision cases.^® 

21. Is affidavit necessary in all applications ? — When the peti- 
tioner does not rely on any facts but wants a revision of the order on a pure 

point of law, he may not support the application by an aflidavit but when- 
ever any allegation is made in the petition based on a statement of fact, 
those statements must be supported by an affidavit, otherwise the High Courts 
will not listen to such applications. But all applications for transfer except 
when the applicant is the Advocate-General must be supported by affidavit 
or affirmation vide S. 526(4). 

Affidavit by an accused is not worth the paper on which it is written. — Courts 
will not hear an affidavit by an accused person for the simple reason that he 
cannot be prosecuted in regard to such an offence.^^ 

22. Hearing a Party or Pleader. — True, under S. 440 infra, no party 
has any right to be heard either personally or by pleader before any Court 
exercising its powers of revision. Since in such applications the members 
of the Bar enjoy a privilege of being heard, it would be loo late in the day 
for a learned Judge to say “I refuse to hear you” because the longstanding 
practice has so to say conferred on the profession a prescriptive right of 
being heard. 


23. Right to begin. — In practice the petitioner who has obtained the 
Rule has the right to begin and he has also got the right to reply. But, when 
the Bench who had issued the Rule hear the Rule, the practice is to call 
upon the Crown or the opposite Party to show cause and then to hear the 
petitioner’s counsel if necessary. 


24. Has the complainant any locus standi to move for a rule 
or right of audience in revision cases ? — Ordinarily in criminal cases 
the two parties contending are the State and the accused and the camplainant 
cannot come in. A complainant may move the High Court against an order 
of acquittal but the practice is that he must move the Local Government 
either through the District Magistrate or through the Legal Remembrancer 
as early as possible and after such application is rejected he must move 
within 60 days. It may be that the Legal Remembrancer with whom the 
application had been lodged may take time to dispose of the application 
and meanwhile the application may be barred, in such cases the complainant 
will mention the matter to the learned Judges presiding over the criminal 
Bench who may either hear the application or order the same to be noted. 
Complainants should remember that the High Court seldom interfere with 
an order of acquittal at the instance of a private party unless grounds are 


U. Bibhuti Mohan Roy v. Dasmoni Dassi, 
(1902) 10 GLJ 80 : 10 Cr LJ 287 : 3 
IG 393. 

12. JVara Appaya v. Darsi Venkatappaya, 
(1922) 44 MLJ 27 following Re Ranga 
Rao, (1912) 23 MU 391 ; 13 Cr LJ 
710. 


13. Ramesh Pada Mandat v. Kadambini 
Dasi, (1927) 31 GWN 960. 

14. Barkal, (1897) 19 A 200, followed in 
Bindeshri Singh, (1906) 3 ALJ 98 : 
(1906) AWN 42 ; Subeppa, (1889) 12 
M 451 ; Bhashyam Chetii, (1896) 19 M 
209. 
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made out that the interference is “urgently demanded in the interests of 

public Justice” as Jenkins, C. J., observed in Faujdar Thakur v. Kashi 
LnoudhuTi.^^ 

See in fuller detail discussion infra headed ^motions against acQuittaP 
under sub-sec. (4). on 

A complainant may move the High Court for a transfer of his case 
and under S. 526. He is not obliged to serve the Crown with a notice of 
such application as under S. 526 (6) the accused before making such applica- 
tion is required to give the Public Prosecutor notice. 

Unless a rule is issued upon the con?pIainant he has no right of audience 
except in cases where he has been awarded compensation or fine or he has 
been awarded costs. 


25. Can you move the High Court direct, i. e., without moving 
the Sessions Judge or the District magistrate under Ss. 435 and 438 ? 

-In law there is no bar to moving the High Court direct as S. 435 opens 
with the words “The High Court”. It has been held in Hara Prasad Das^"^ that 
S. 439 must be read subject to S. 435. 

See Commentary to S. 435, 


26. Quashing.— In applications for quashing of an order directing 
die prosecution or trial of the accused, the applicants will have to move the 
High Court direct as the High Court may interfere in revision under Ss. 435, 
438 and 439 at any stage with the proceedings of a Magistrate in a pending 

trial. The High Court seldom interferes in the preliminary stage with the 

discretion of a Magistrate taking action under the preventive sections of the 
Code except where the order is passed on materials clearly insufficient to 
support the order.^® 

The High Court has power to quash a criminal proceeding in its early 
stages before any evidence has been recorded but this power should be exercised 
in exceptional circumstances^® and the same High Court interfered upon the 
issue of summons to the accused. 


In an application under Ss. 439 and 561 -A the Supreme Court has 
quashed proceedings where the allegations in the petition ol complaint or in 
the F. I. R., even if true, do not disclose an offence, or when there is some 
legal bar to the continuance of the proceedings such as lack of jurisdiction or 
the bar under S. 403.^^ What the High Court has to consider when a prayer is 


15. (1914) 42 G 612: 19 GWN 184:21 
CLJ 53 : 16 Cr LJ 122 : 27 IG 186, 
followed in Faredoon Cowasji Prabhu, 
(1917) 41 B 560: 19 Bom LR 354: 
18 Cr LJ 668 : 40 IG 316, per Crump 
J, {Macleod CJ, dissenting) in Joita 
Bachar v. Parshottom, 25 Bom LR 488 : 
24 CrLJ 734: AIR (1923) B 455: 
Pramatha Nath Barat v. P. C. Lahiri, 
(1920) 47 C 818 : 22 Cr LJ 5 : 59 IG 
37. 

16. Jhulan Jha Bucher Gope^ (1904) 31 
C 811 ; Mohar Khan v. Gayzuddin 
Shaikh. (1913; 18 GWN 399, 

17. 40 C 477 : 17 GWN 674 : 17 CLJ 245: 
14GrLJ 197: 19 IG 197 (FB), 

18. Ramnath Cheltiyar v. Sicaram 
Subramahanya Ayyer» (1924) 47 M 
723. 


19. Nafar Chandra Pal Chaudhury, (1923, 
July) 28 GWN 23 : 38 CLJ 198: 
25 Cr LJ189: AIR (1924) G114; 
Rajendra Narayan, (1912) 17 GWN 238: 
16 CLJ 467 (498). 

20. Nripendra Bhusan Roy v. Gobtnda 
Bandhu Majumdar, (1923 Augt.) 39 
CLJ 236 ; Chaitan Lai, (1918) 16 ALJ 
734 : 19 Cr LJ 740. 

20a. Hari Charan Gorait v. Girish Chandra 
Sadhukhan, (1911) 38 C 68 ; sec also 
Thaknriav. Puran Singh, (1922) 67 JC 
589. 

21. K. N. Kapur V. StaU of Punjab, Pi I960 
SG 866 ; T. V. Palaniswamy Naidu v. 
Sirkar, A 1957 TG 319: 1957 CrLJ 
1455 (2). 

22. Harol Jiarmoda Prasad^ A 1956 VP 30 j 
1956 Cr LJ 1246, 
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made to that Court for quashing is the allegation made in the charge itself.^^ 
Where on the facts and circumstances of the case, the prosecution has not 
been launched bona fide and appeared to have been taken for the ulterior 
purpose of coercing the accused to come to settlement in the civil claim 
and the Court had no jurisdiction to entertain the complaint in respect of 
the offence of criminal breach of Trust and as it would not be in the in- 
terest of public justice to allow a prolonged trial in respect of the cheating 
for a purely civil claim, the proceedings should be quashed.^* 

The High Court very seldom interferes at a preliminary stage and one 
often meets with an observation from the Bench “we are not to do the work 
of the Magistrate, if no offence has been made out, you will be acquitted”. 
It is also a dangerous step to advise a party to move the High Court for 
quashing because after the application is rejected no Magistrate will venture 
to acquit if the facts are proved. But one has to advise a party to move 
for quashing in order to save harassment and expenses of a prolonged 
criminal trial if the facts do not constitute an offence or if there is or are 
in law a bar or bars to the trial being held, e.g., 'autrefois acquit* or other 
technical errors. 

“There can be no doubt whatever that we have the power to interfere 
at any stage of the case, and when it is brought to our notice that a person 
has been subjected to harassment of an illegal prosecution, it is our bounden 
duty to interfere”. 25 “One practical test would be this, that a bare statement 
of the facts of the case without any elaborate argument should be sufficient 
to convince this Court, that it is a fit one for interference at any intermediate 
stage*\2® 

In a recent case, the Madras High Gr>urt has held that the High Court 
in revision would not except on the allegation of gravest departure from 
procedure take the conduct of a case out of the hands of the trial court. 2’ 

Long delay in disposal if a ground for quashing* — The mere fact that the 
proceedings in a criminal case have been pending for a very long time is 
no ground for quashing them where the delay is not due to the complainant. 2 ® 

“The power under S. 439 ought, no doubt, to be exercised by this Court 
with great care, and certainly with regard to pending trials it is only in most 
exceptional cases that the power should be exercised”. 2 ® 

High Court may quash commitment made under S. 431 {old S. 436)* — S. 215 
bars the reviewing of a commitment made under Ss. 213, 214, 477 and 478 
except on a point of law, but it does not bar the revision under S. 439 of 
a commitment order made under S. 436 (present 437).®° 

tsS. 215 a bar? — No, the High Court has authority to set aside the order 
of commitment on the merits of the case.®^ 

23. A 1956 B 232 : 1956 27. Nachiappa Udayan alias Venga Udayan, 

GrLJ 497. (1927) 51 M 84. 

24. Hiralal Chowdhury, A A. 619: 28. Mohan v. Khan Muhammad, (1926) 8 

Gr LJ 1 165. LLJ 518 : 27 PLR 705: 28 Gr LJ 164 : 

25. Chandi Pershadv. Abdur Rahman, (1894) 99 IG 596 : AIR (1927) L 66 (1). 

22 G 131, quashing after charge has 29. Inamullah, 2 ALJ 673 ; (1905) AWN 
been framed — followed in Sripad 238 : 2 Or LJ 790. 

Chandhuvakar, 30 Bom LR 70 : 52 B 30. Rashbehari Lai Mandal, (1907) 12 
151 : AIR (1928) B 184. GWN 117:6 GLJ 760. 

26. Choa Lai Dass V, Anant Pershad Missir, 31. Pirlhi Chand Lai v. Sampati, (1903) 7 

(1897) 25 G 233 (235) ; Sons Setli GWN 327 followed in Muthu Chetty, 

Subbarayalu Sett v. Ramgiat ChtUy, A (1906) 30 M 224. 

1958 AP 574 : 1958 Gr LJ 1003. 
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The Allahabad High Court has held however that 
set aside only on a point of lawA2 


commitment can be 


Th ^ charge Yes, the High Court may quash at any stage. 

Ihe High Courts have quashed a charge in the following cases.^^ 

27. Can the High Court in revision under this section enter 
into questions of fact?— The High Court will not usually revise a finding 
o tact but it has the power to revise such finding or may look into the 
evidence on the record and after examining the record set aside the order 
although such power is exercised in exceptional cases and very sparingly. 

See notes to S. 435 supra under this heading. 

also the following cases which have held that the High Court would 

not ordinarily interfere with findings of fact.^^ 

It is not open to the High Court exercising revisional jurisdiction to 

de eonine disputed question of fact.^^ High Court in revision will not 

dislodge findings of fact when they are based on evidence^® specially so in the 

case ot concurrent findings of lower Courts^®® or unless they were perverse.^**’ 

M^appreciation of evidence” or inadequate evidence's would not be 
surhcient to disturb a finding of fact. 

In a criminal revision, it is not permissible to canvass the findings of 

facts arrived at by the Courts below.” A finding of fact supported by one 

set of witnesses need not be disturbed in revision merely because the evidence 
o o er set of witnesses with conflicting versions has not been considered.^® 


28. Practice of High Court as to entering into facts.— “The 
uni orm practice of the Court*’, says Mr. Justice Melvili, “is not to exercise 
us powers of upsetting a finding of fact except for some very extraordinary 
re^on and the circumstance that the Court itself might have come to a 
diHerent conclusion is not such a reason’*.” The High Court will do so 
1 t lere are very exceptional grounds for its interference in the interests 
o the justice. Aston J., (dissenting) held : “It is a well-established rule 


32 


33 


34, 


35, 

36. 
36a. 
36b. 


(1913) 36 A 4 : WALT 95 
Mahabir, (1921) 23 Gr LJ 79 : A 

(1922) Oudh 109 ( 1 ). 

Ch<indi Pershad v. Abdur Rahman, (189 

Majumd 

(1899) 26 G 786; and In re Kuppuswe 

0916) 39 M 561 : 28 MLJ 5( 

’ Seth Jivandas, (1917) 

^^2 ; BalbitsL 
(1929) AIR (1929) L 67. 

(1917) 18 Cr LJ 4 
997: Ram Rao, (191 
^^,^^^^^^69 : 18 Gr LJ 993 : 42 1 
/ '*• Appavu Pill. 

0^22) 31 MLT 388 (HG) : 24 Gr i 

0^20) 22 Crl 

n oi < 7 \^ Mahammc 

0913) 319 PLR 1913: 21 1 

467. 

Gangapathi Muthuriyar v. Pfarayanaswat 

A 1957 M 405 : 1957 GrLJ76. 

A 1961 Mys 7; Shivke, 

A 1944 A 257 FB. 

A 1954 SG 726 ; I954.Gr I 
Chimanlal, A 1958 Raj 335 : 1958 C 


LJ 1537 ; Naurang v. Janata, 1952 Gr 
LJ 542 (HP) ; Trikamji, A 1952 N 33 ; 
Beoparia v. State of Ajmer, A 1955 
Ajmer 10, Vagha I^kha, A 1955 
Kutch 1 ; timed Singh, A 1955 Raj 195; 
1955 GrLJ 1518; Mohan Waghdi, A 
1955 Sau 39. 

37. Prayag Dasabh v. Ramjalan Pandey, A 
1950 p. 508 : Damodar v. Jujhir Singh, 
A 1926 N 115. 

38. Hafzur Rahman, 44 CWN 1 1 14 : 42 Cr 
LJ 490; Prohit Anadi Prashad, \ 1949 
A 322 : 50 Gr LJ 516. 

39. Khalandar Saheb, A 1955 AP 59 j 1955 
Cr LJ 58. 

40. Kalipada Dalai, M955 C 470 : 1955 
GrLJ 1243. 

41. Maganlal, (1889) 14 B 115 (118) j 
Umakant Balwant, (1907) 9 Bom LR 
706 (709) : 6 Cr LJ 70 (71). 

42. Chagan Dayaram, (1890) 14 B 331 j 
GirdhariLal, (1911) H PR (Cr) 1911 : 
146 PLR 1911: 12 Cr LJ 217 ; /n w 
Djvfl Bhika Kumbi, (1928) 30 Bom 
LR 631 :AIR (1928) B 221. 
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of this Court that in exercising the powers of revision this Court interferes, 
on questions of fact only in very exceptional circumstances”.^^ If tlie 
finding of a Sessions Judge on appeal is inconsistent with his conclusion, 
that is only a ground for rehearing of the appeal. It is unusual in 
revision to interfere with a finding of fact, there can be no question as to the 
competency of the High Court so to interfere with a finding of fact when 
the occasion requires it, and the Court will not hesitate to do so when satisfied 
that the finding is manifestly erroneous and miscarriage of justice would 
result from it if left uncorrected.^® The practice of the Allahabad High 
Court not to interfere in criminal revision on questions of fact is not an 
absolute one and the Court will interfere where it is not satisfied as to the 
propriety of the finding.^® Walsh J., held that revisional powers would 
be a farce if the High Court could not interfere on facts. Even 
concurrent findings of fact will be set aside when the case seems ab initio 
improbable and the element of doubt is very strong.®® 

To justify an interference of the High Court in revision it must be 
shown that there exists an error in law and that the accused has been 
prejudiced by that error. An error in appreciation of evidence is not an 
error in law.®® 


28a. Power to order stay of criminal proceedings pending civil 
proceedings* — See Commentary on S. 344 ante. 

29. Power to order that remarks be expunged. — See Commentary 
on S. 561- A infra. 


30. Power to order Composition of Offence. — See Commentary on 
Section 345 ante. 

31. Order of discharge. — Where concurrent revisional jurisdiction 
is conferred on courts of different grades, the aggrieved party should 
approach the inferior among such courts first and not to approach the High 
Court directly.®® The practice of the Calcutta High Court is to move the High 
Court direct but there is no bar to moving the Sessions Judge in the first 

instance. 

32. Motions or appeals against Acquittal.— Under the heading 
‘acquittal’ notice the distinction between motion at the instance of a private 
party (complainant) and appeals by the Local Government. 

33. Motions for enhancement of sentence. — Will be considered 
under commentary to sub-sec. (6). 

34. Court-fees.— If the petitioner is in jail no Court fee is required to be 
affixed on the petition but a Court-fee stamp of Rs. 2/- is required on the 
vakalatnama and a Court-fee stamp of Rs. 2/- is required to be affixed on 
the affidavit. 


43. Nandeyappa Gawda Shiddangowda, (1906) 
8 Bom LR 851 (852) : 4 Cr LJ 446 ; 
Bankataram Lathiram, (1904) 28 B 533 : 
6 Bom LR 379 (385). 

44. Babu Ram Raut, (1912) 17 CLJ 394: 14 
GrLJ295 : 19 IG951. 

45. Ram Prasad, Xl GWN 379: 16 CLJ 
453 : 13 Cr LJ 897, see cases referred 
to. 

46. Shiama Smdtr, (1922) 20 ALJ 276 : 23 
Cr LJ 241 : AIR (1922) A 122 ; sec 
Raghubir Dayal, (1916) 18 Cr LJ 435 : 


38 IC 995 5 Mahbob, (1920) 21 Cr LJ 
552 (M). 

47. Umed Singh, {I92i JxiXy) 46 A 64:21 
ALJ 785 ; Pannalal, 52 CWN 922. 

48. Boori, (1912) 10 PLR 19U : 13 Cr LJ 
712 : 16 IG 520 5 Prafulla, A 1948 p. 
409. 

49. Sakharam”Pfago, (1912) 4 Bom LR 
686 . 

50. Das Itae v. Narayana, (1959) MLJ 
(Cr) 206. 
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If the petitioner has been sentenced to pay a fine or if it is directed 
apinst any order other than a sentence of imprisonment a Court-fee stamp 
ot Ks. 2/- is required to be affixed on the top of the petition. 

1 of a Petition.— No ‘form’ is given in the 

Schedules to the Criminal Procedure Code and the practitioner is to draw 
up the petition as he thinks best. There, is no prescribed form and instead 
01 drawing np grounds, one might simply state in the petition after making 
the allegations, the following passage : “In view of the illegalities and the 
irregularities complained of in the foregoing paragraphs of this petition 

your petitioner begs eave to move your Lordships for setting aside the 
order of conviction and sentence etc.” 


Now it is not usual nor is it the practice to draw up a petition in 
which grounds are not specifically taken because the practice of the 
learned Judges while issuing a Rule is to confine it to some grounds taken 
in the petition, although the Judges cannot reject a petition simply on 
tne ground that no specific grounds have been drawn up. 

36. Affidavit annexed to the petition should be worded as 
tollows.— I am a relation (or Kanrpardaz) of the petitioner and I looked 
alter the case m the Courts below on his behalf and as such I am fully 
acquainted with the facts and circumstances of the case. 


2. That the facts and circumstances set forth in the foregoing paragraphs 

ot the petition excepting those that are matters of Record are true to my 
knowledge. 


In case any statement or allegations made in the petition is not true to 
knowledge, draw up a third paragraph in which state as follows : — 

3. That the facts set forth in paragraph. are true to my informa- 
tion from which information I verily believe to be true. 

C exercisable by High Court in revision.— 

oection 435 (3) of the Code of 1898 having been omitted by S. 116 of 
Act XVIII of 1923 orders under Ss. 143 and 144, proceedings under 
Chapter XII and S. 176 of the Code which were excepted from the 
purview of S. 435 and consequently from S. 439 are now revisable under 
iL 439. Hence we need not consider the old decisions which held 
that such orders could not be revised under this section as the said decisions 
have been impliedly overruled by the amendment, 

of discharge made'^by a Presidency Magistrate . — Where a complaint 

has been dismissed by a Presidency Magistrate under S. 203 of the Code 

the High Court has no power to direct a further enquiry under Ss. 437 

and 439 of the Code but it may interfere only under S. 15 of the Charter 
Act.®^ 


(^) Orders under the Extradition Act . — The High Court cannot interfere 
in revision with the proceedings of a Magistrate taken upon a warrant issued 



Jutmal Dungan 

(1906) 33 G 1282 (1284); see 
Varjtoandas, (1902) 27 B 84 i Mai 

Khan Mahamed, 3€ 
yy4 ; King Emperor v. Kanda Gopal R 


(1916) 20 CWN 1128; Charoobala 
Dabeev. Barendra Nath Majumdar, (1899) 
27 G 126 (129) ; 3 G\VN 601: sec 
Dwarkanath Mandat v. Beni Madhab 
Banerjee, (1900) 28 G 652 FB. 
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by the Political Agent under S. 7 of the Indian Extradition Act,^^ but the 
proper remedy is to move the High Court under S. 491.^^ 

(r) Orders under the Goonda Act. — The High Court has no power to inter- 
fere under S. 439 of the Code, with the warrant issued by a Secretary to 
the Local Government under S. 4 of the Goondas Act (Beng. I of 1923) or 
with the orders of the Deputy Commissioner of Police refusing to release a 
person, arrested under the Act, on bail. The proper procedure in such a 
case is to move the High Court under S. 491 of the Code.^* 


[d) Orders for Security or Legality of forfeiture under the Press Act. — An order 
under S. 8 of the Indian Press Act for the deposit of security by the publisher 
of a newspaper is not revisable by the High Court. 

(e) Orders under the Reformatory Schools Act {VI 11 of 7597)— It has been held 
by a full bench decision of the Allahabad High Court that it has powers 
to interfere with such orders.®® If an order for detention in a Reformatory 
School in substitution for transportation or imprisonment be not properly 
passed, a Court is not debarred by S. 16 of the Reformatory Schools Act 
(VIII of 1897) from altering or revising such orders.®’ The Bombay High 
Court has recently held that it has under S. 439 (1) powers to pass orders 
in revision for detaining youthful offenders in a Reformatory under S. 8 
of the Reformatory Schools Act.®® 

(y) Orders under S, 476B. — See Commentary on S. 435 ante. 

The Allahabad High Court in®® has upon a comparison of the old 
and new Codes, held that S. 439 is inapplicable to an order under S. 476-B 
The Calcutta High Court in Ahmader Rahman v. Dwip ChamP^ while holding 
that there was no second appeal did not decide the point whether a revision 
lay under this section. As has been discussed in Commentary to S. 435 ante, 
it follows from the plain words of S. 439 (1) that revision lies under this 
section against orders under S. 476B when the order under S. 476 is by a 
criminal Court. In view of the Amending Act XVIII of 1923 having 
inserted Ss. 476A and 476B and especially tire provision for appeals under 
S. 476B it is submitted that the view that a proceeding under S. 476 is a 
complaint and nothing more and as such not a judicial proceeding or 
order which is revisable under S. 439 taken in the full bench decision in 
OttupardP^ over-ruling Eranhoti Attian,^^ is no longer tenable. The same 
High Court in Srinivasulu NaM^ held as follows “The High Court as 
a Court of Revision has power under S. 439 Cr. E* G. ^ interfere on 
grounds other than want of jurisdiction, when a Criminal Court has taken 

action under S. 476”. 

Order under S. 476 by Civil or Revenue Court~Revision,—\i was held by 
a full bench of the Calcutta High Court that an order passed by a Civil 


52. Guilt Sahu, (1914) 42 G 783 ; see also 
Subodh Chandra Ray Chowdhury, (1924) 29 
GWN 98 ; Giyan Chand v. Mehram, 
(1908) 9 Gr LJ 3. 

53. Rameswar Kkiroriwalla, (1928) 32 GWN 
889. 

54. Bisheswar Raj Goria, (1926) 53 G 
962. 

55. Aga Syed Jalaluddin Husain, (1913) 17 
GWN 1245.- 

56. Hori, (1899) 21 A 391 (FB) overruling 
Billar, (1897) 20 A 158 } Rajabali.b 
SLR 173: 13 Cr LJ 44 : 13 IG 


284. 

57. Mokimuddin, (1899) 27 G 133, see 
Radhakrishio Barat v. Gokul Nat, 5 GWN 
210 } Amir Bhikan, 6 Bom LR 550. 

58. Lakshan Naran, (1928) 30 Bom LR 
952. 

59. Banwari Lai Jhumka, 2A ALJ 

217, following Bhup Kunwar, 26 A 
249 

60. 32 GWN 164. 

61. 33M48FB. 

62. (1902) 26 M 98 FB. 

63. 21M24FB. 
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or Revenue Court under S 476 Cr P n u l i 

SSc*: Ls? "■ ° “0" s > .S' 

.ha. « hn.1, ..,.h,i.h,d 

Oour, and | caj fe " Td.f' f '1^“ rla"*^ '? 

Procedure and S. 439 has no application.^ ^ 

ISgS^procfe’^ngrJnder Ch7pte7xn"rnd^"f7k'“^^^ 

mgs within the meaning of s!^ 435 (3) But’s « u Proceed- 
by S, 1 16 of Act XVIII of I99S rii • • ^*^ 35 ( 3 ) having been omitted 

S?a' -"-saSM;;?:; r,£" 

Proceedwgs under S. m.-See Commentary supra. 

Proceedings under Chapter VIII are revised under this section. 

Proceedings under Chapter X are revised under this section. 

CourfcaIl7fm rTc^rdtulTth: 

See Commentary supra under the heading “S. 439 read with S. 435”. 
Sessions J^dgeTlf 'he‘*5fstnTM?77"f “‘'‘•"-’-Under S. 438 the 

examine the^ecwd oUnv 1° ‘h" authority to 

trate’s Court and hnw^ ^ (whether it be of a Sessions or Magis- 

with 7 the con,^^r.7or" “ “P) i^'^^re 

the use of the words ‘n other order, but notwithstanding 

could never ha7 been reported for orders’ as in S. 439 it 

inferior criminal authority "wifh r«pe“cf toT*^* ’’L 

authority”,®® ^ ^ respect to a proceeding by a superior 

the HtVh *“ »“owledge>.-Under S. 435 

the necessity for Ho' r*re proceedings of inferior Courts, if 

it does so t Lnld brought to its notice in any manner. But before 

aonreLndin^ a W ° ‘here are \priori’ grounds for 

that there h " Aston, J., held “It is not necessary 

exercise the revi^in ^ ^^Sbt of appeal in order that the High Court may 

r 43 T ‘^he rrr d f by S. 439”.«» The language in 

con^rldistinrtiorr^r.,”^ been called for by itself” is not used in 

arconlra^cH w- K 7 k otherwise comes to its knowUdgP', but 

that itTas rrf “'^bich has been reported for ordfrs” and 

becomes seirlT"f^ 7 ‘‘eco^ized channels by which the High Court 
ecomes seized of the case. There is, therefore, the room for the reading 


64. 

65. 

66 . 


Hara Prasad Das, (1913) 40 C 477 

fb. 

Karimullah v. Rameshwar Prasad, { 1 928) 
27 ALJ 55, 

Karamdi, (1895) 23 0 250, (251, 252). 


67, 


68 


Narain Prasad Nigam, (1922) 45 A 128: 
20 ALJ 909: 24 Cr LJ 115 ; AIR 
(1923) A 85. 

Varjivan Das, (1902) 27 B 84 (90). 
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of these words “otherwise comes to its knowledge” as having reference to 
petitions.®^ The words “or otherwise comes to its knowledge” have no 
reference to any power outside the Criminal Procedure Code.’^ It was held 
in following a long line of cases that under S. 439 proceedings 

under S. 145 could not be revised as that section was excepted from S. 435. 
After the amendment of 1923 the decision cannot be treated as good law 
on that point. 

Revision — On reference under S. 145 to Civil Court . — Although the finding 
of the Civil Court on a reference to the Magistrate under S. 146 cannot be 
challenged by way of appeal, revision or review, the finding is still open to 
challenge if the finding has been acted upon by the Magistraie.’®^^ 

42. ‘May in its discretion’. — It has been observed ante that the powers 
exercised under this section are purely discretionary. 

43. *Any of the powers’. — The High Court may exercise such powers 
as are given under Cl. (1). Sub-sec. (6) controls sub-sec. (2). Sub-secs. (2), 
(3), (4) and (5) restrict the powers of the High Court. 

44. Power to take additional evidence — “Or otherwise comes to 
its knowledge”. — 

Where the matter comes to the High Court on a reference which is 
decided to be incompetent, it is within the power of the High Court to deal 
with it."^^ The High Court in an appeal under S. 41 1-A can exercise the 
powers under S. 439.^^ 

The High Court in its revisional jurisdiction exercises all the powers of 
an appellate Court and can send back the case on remand for retrial of a 
particular offence while upholding the decision of the lower Court with 
respect to other offences.’® 

Under S. 439(1) a Court of revision has all the powers of an appellate 
Court including the power to take additional evidence under S. 428.’^ 

45. ‘May enhance sentence’. — See Commentary on sub-sec. (6). 

The High Court in revision not only exercises the powers conferred on 
a Court of Appeal but may enhance the sentence which it cannot do under 

S. 423(1)(A). 

46. Sub-sec. (2). — Contemplates that the sentence of an accused person 
cannot be enhanced or an adverse order made against him without notice to 
him or giving him an opportunity of being heard in his defence. 

Notice to an Accused. — Even under the old Code before sub-sec. (6) 
was introduced by S. 119 of Act XVIIl of 1923 it was held that notice 
should have been given to an accused person before enhancing his sentence.’® 
Under S. 439 no order can be made to the prejudice of the accused unless 
he has had an opportunity of being heard in his defence in the Court which 


69. Kamal Kutiy v. Udayaverma Raja, (1912) 
23 MLJ 499: 13CrLJ 753 : 17 1C 
65, see cases referred lo therein. 

70. Ibid foliow'ing J^'obin Kristo Mukerjee v. 
Russick Lall Saha, 10 G 268 . 

70a. Suehamawali Kuer v. Ram Chandra Singh, 
AIR 1963 P 320 following Raja Singh 
V. Mohendra Singh, AIR 1963 Pat 243 
(F B). 


71. Birju Singh, A 1953 Pepsu49;1953 
Gr LJ 592 ; Kaluram, A 1951 MB 67 : 
52 Gr LJ 214. 

72. Parbati Devi, A 1952 C 835 : 1952 Gr 
LJ 1672. 

73. Poresh, A 1950 C 346. 

74. Ramakanta Khaligar, A 1957 Or 10 : 
1957 Gr LJ 78. 

75. Rat, 179. 
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order.'® Sub-sec. (6) has been enacted, it seems, as a result of 
the decision in ^omu N^atdu.'^ 

Sub-sec. (6) has by implication over- ruled Chinto Bhairaia’’^ which held 

invariable practice of the Bombay High Court to accept 

senifiK- nnd to consider the question of enhancement of 

sentence on that basis. 

accordance with justice that the accused should be entitled to 

cause, not only against the sentence being enhanced but also against 
the conviction.'® ® 


The vievv iri Bu/cs/ian^° which held that an accused person who had an 

opportunity of being heard when he moved against his conviction need not 

e serve with a formal notice of enhancement does not appear to be correct. 

TT of appeal or revision by accused— Notice.— 

r H is to allot work to the 

Ju ges. here a Bench issued a notice to show cause to an accused why 
t e sentence should not be enhanced, in a case that had not been placed 

e ore t at Bench by the Chief Justice, the Bench had no jurisdiction 

to issue the notice. ^ A person convicted on the basis of jury’s verdict 

may also show cause against his conviction but in showing cause he has no 

larger or better rights than he would have had if he had appealed against 

his conviction, but in charges under S. 302 I. P. C. he can show cause on 
lacts as well.®'* 


Mn'ce on him under sub-sec. (2). 

Where the accused’s petition of appeal or application has been sum- 
man y dismissed either hearing him or his pleader or without hearing him 

as me case may be, there is no judgment of the High Court replacing the 

judgment of the lower Court and the High Court would be in a position 
to issue the notice of enhancement of sentence. The right which is conferred 
on the accused of showing cause against his conviction under sub-sec. (6) 
is a right which accrues to him on a notice for enhancement of sentence 
eing served on him and he is entitled to exercise the same irrespective of what 
has happened in the past unless and until there is a judgment of the High 
C.ourt a ready pronounced against his conviction after a full hearing in the 
presence of both the partis on notice being issued by the High Court in that 
behall. 1 ms right of his is not curtailed by anything contained in the earlier 
provisions of S. 439 nor by anything contained in either S. 369 or S. 430.®^ 


S. R. Das, J. m held that the summary dismissal of the appeal 61ed 

person in the High Court is a judgment of conviction by the 
High Court and is final and he cannot initiate any further revisional applica- 
tions either against his conviction or for reducing his sentence, but the State 
can apply for enhancement of the sentence. As soon as the State applies 


76. Ramesh Chandra Gupta. (1917) 22 GWN 
168:19CrLJ 701 : 46 IG 157. 

77. (1923) 46 MLJ 456. 

78. Chinto Bhairata, (1908) 32 B 162:10 
Boin L.R 93 : 7 Cr LJ 1 19 — overruled 
in Mongol Narain, (1924) 49 B 450: 
27 Bom LR 355. 

79. Mongol Naran. (1924) 49 B 540 : su 
Ramesh Pada Mandal v. Kadombini Dost, 
(1927) 31 GWN 960 ; U. J. S. Chopra 
V. StaU of Bombay, A 1955 SC 633 : 
1955 CrLJ 1410. 


80. (1926) 98 IG 113 : AIR (1927) p. 85. 

81. Stale V. Devi Dayal, A 1959 A 421 : 
1959 Cr LJ 803. 

82. Ganesh, A 1955 A»s 51; 1955 CrLJ 
437. 

83. Mahabir, 48. GWN 113 (FB); 45 Cr 
LJ 309. 

84. per Bhagwaii and Imam JJ, in U. J- £• 
Chopra v. State' of Bombr^, (1955) 2 SCR 
94 ; A 1955 SC 633 : 1955 Cr LJ 1410; 
Aira Singh Rai Singh, A 1956 B 231 : 
1956 Cr LJ 436. 
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for enhancement under sub-sec. (6) and a notice is issued on the accused 
under sub-sec. (2) he becomes entitled to challenge the conviction. I here is 
nothing in Ss. 369 and 43u to cut down that right. 

47. Motion by private prosecution for enhancement. — It is not 

open to a private party to apply to the High Court for enliancing a sentence 
passed by a subordinate Court. A District Magistrate, a Sessions Judge or 
the Government Pleader, may draw the attention ol the High Court to a 
sentence with a view to its being enhanced ; or the High Court can of its own 
motion send for the record and take action wiiii a like object. If a private 
complainant considers a sentence unduly lenient he may draw the attention 
of the Government to the fact.®^ Though it is competent to the High Court 
to enhance the sentence in revision it will only do so for exceptional reasons 
especially when the revision petition is by a private person. When a sentence 
passed is substantial, even though inadequate, it will not be enhanced in 
revision.®® 

It is very much doubtful whether a District Magistrate is entitled, as a 
matter of law, to make a reference to the High Court for enhancement of 
sentence in a case tried by a Sessions Judge, even if he is so entitled, the 
procedure is extremely inconvenient.®’ 

The High Court has jurisdiction to enhance the sentence, howsoever tlie 
case comes to its notice. It is not necessary that the Government should 
instruct the Government Pleader to move the High Court to enhance the 
sentence. The District Magistrate can bring to the notice of the High Court 
cases of inadequate sentences.®® 

48. Power to change nature of sentence. — -The High Court, in the 
exercise of its powers of revision, can enhance a sentence so as to alter its 
nature.®® The lower Court cannot tfnAanw the sentence under S. 423 (1) (b), 

but the High Court has the power under S. 439.®° 

49. Principles gpiiding enhancement of sentence. Ordinarily, the 
sentences to be passed after conviction must be left to the Judge or Magistrate 
who tries the case. The High Court will not interfere in revision unless the 
sentence is so severe or so lenient that it cannot be said that a proper dis- 
cretion has not been used.®^ When a sentence passed by a Magistrate is not 
illegal, the mere fact that the High Court might have passed a heavier sentence 
is not of itself a sufficient reason to enhance the punishment ‘inflicted in the 
exercise of its revisional powers.®® Enhancement of sentence is a very serious 
proceeding and when there is a proposal to that effect, it must be suppmted 
by the Government Pleader with cogent reasons.®® But the Calcutta High 
Court has held in Pramotha Nath Basu v. Sanga Charan^^ that it has the power 
to interfere on an application by a private complainant for enhancement of 
sentence, but it has been adopted as a safe working rule not so to interfere. 


Sentence must be manifestly inadequate}^ 


85. 

86 . 

87. 

88 . 

89. 

90. 


reNagji Data, (1924) 26 Bom LR 

\ 


Dharam Singh, (1927) 29 Cr LJ 343 : 
108 IG 162 : AIR (1928) L 507. 

Ganga, (1914) 36 A 378 : 12 ALJ 519 : 
15 Gr LJ 407 : 23 IG 1007. 

Roger De Silva, (1911) 13 Bom LR 

1 185 : 12 Gr LJ 604 ; 12 IG 980. 
7eamA'una,( 1884)6 A 622; (1884) .AWN 
252 (253) FB. 

Ramchandra Bhikaji, (1928) 30 Bom 
LR 967. 


91. Santa, (1920) 23 Bom LR 358 ; 22 Cr 
LJ 324 ; 61 IG 52. 

92. Budha, (1918) 7 PR (Gr) 1919:48 
PLR 1919 : 20 Cr LJ 212. 

93. Shamji Ram Chandra Gujar, (1914) 16 
Bom LR 202 : 15 Cr LJ 365 : 23 IG 
733. 

94. 33 GWN 395 ; Alt Akbar v. Kasem AH, 
(1929) 33 GWN 605. 

95. Hamath Singh, (1873) 20 WR (Gr) 22 j 
Pario, (1916) 10 SLR 207 : 18 Cr LJ 
708. 
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Although the sentence on an accused is inadequate, it 
enhanced after the lapse of nine months.^^ 


ought not to be 


riicre IS no doubt that the question of sentence is a matter of discretion 
which lias to be exercised in a judicial way that is to say, that the sentence 
should not be enhanced unless the appellate Court comes to the conclusion 

on a consideration of the enure circumstances in the evidence that the sentence 
imposed is inadequate®’ or perverse.®® 


_ Clause in sub-sec. (6) does not refer only to sub-sec. (5).®® This 
jurisdiction can be properly exercised if the High Court is satisfied that the 

sentence imposed by the trial Judge is unduly lenient or that in passing the 

order of sentence the trial Judge had manifestly failed to consider the relevant 
tacts. It would not be right tor the appellate Court to interfere with the 

order of sentence passed by the trial Court merely on the ground that if it 

had tried the case it would have imposed a heavier sentence.! Where the 
High Court during the pendency of the appeal before the Sessions Judge 
suo motu called for the record and issued notice on the accused to show cause 
why the sentence should not be enhanced and thereafter transferred the 
appeal to the High Court, held there was no illegality. !» 

50. Order under S. 562 if a sentence and if the High Court can 
enhance sentence by substituting another sentence.— S. 562 (3) is alto- 
gether new and has in effect overruled Gkasita^ which held that the High 
Court in revision could not substitute a sentence for an order under S. 562. 

S. 439 Cr. P. C. presupposes that a sentence had been imposed. There- 
fore when an accused has been released on good probation under S. 562 of 
the Code the High Court cannot substitute a sentence of imprisonment or of 
whipping in revision.® 


Release under S. 562— notice under sub-section (2).— Where a 
person though convicted is released on probation, the Court does not pass 
a sentence and the accused is not entitled to be heard on the merits.^ 

Release under Probation of Offenders Act, (1958).— The only 
limitation imposed by S, 6 oi that Act is that in the first instance an offender 
under 21 years of age will not be sentenced to imprisonment.® 

51. No power of enhancement if the sentence is illegal. — The 

High Court can interfere, under S. 439 of the Code, to enhance a sentence 

in those cases in which a legal sentence has been passed. A sentence for a 
period already undergone in the lock-up is not legal sentence.® 

Now it is open to the accused to show cause on the facts that the convic- 
tion is bad when a Rule had been issued calling upon him to show cause why 
the sentence should not be enhanced. 


96. Aiyachalamqya, (1912) MWN 50:23 Cr 
LJ 121. 

97. Sarjing Rai v. State of Bihar, A 1958 SC 
127; Alamgir v. State of Bihar, 1959 
Sej 457 : A 1959 SC 43b : 1959 Cr LJ 
527 ; Balraj v. Slate of U. P., A 1955 
SC 778 ; 1955 Cr LJ 1642 ; Slate of 
Mysore v. Aid. fatal, A 1959 Mys 54 : 
1959 Cr LJ 346. 

98. AinrighRai Singh, A 1956 B 231 : 1958 
Cr LJ 496 (2). 

99. f/. y. S. Chopra v. State of Bombay, A 
1955 SC 633 ; 1955 Cr LJ 1410. 

1. Alamgir v. Slate of Bihar, A 1959 SG 
436 ; State v. Bocha Singh, A 1956 


Ajmer 2 : 1956 Cr LJ 1 ; Stale v, 
Pritamdas, A 1956 B 559 : 1956 Cr LJ 
984 

la. Ramesh Chandra Arora v. State, (1960) 1 
SCR 924 : A 1960 SC 154 : 1960 Cr 
LJ 177. 

2 37 A 3L 

3‘ Nurkhan, (1918)20 Cr LJ 99 : 48 IC 
979 (N). 

4. Sita Ram Malkiat Singh, A 1956 Pepsu 
30 : 1956 Cr LJ 412. 

5. Rajeswar Prashad v. R. B. Gupta, A 1961 
p. 19. 

6. Ashgar Ali, (1919) 27 PR (Cr) : 20 Cr 
LJ 684: 52 IC 604. 
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52. Sub-section (3)— Limitation of powers of enhancement — The 

power of enhancement of sentence conferred upon the High Court by S. 439 
of the Code is limited only by Cl. (3) of that section, which clause does not 
regard the difference in the powers of trying Magistrate under S. 32 oi the 

same Code, but lays down the general rule that in cases of sentences passed 

by Magistrates not empowered under S. 34, the limit of enhancement shall be 
the sentence that may be inflicted by a Presidency or District Magistrate. 
The WiV^ofthe Lahore High Court to accept the conviction as conclusive 

and to consider the question of enhancement of sentence on the basis ottacts 

found by the Lower Court could not be followed when it is proposed to 
enhance a sentence beyond the powers of a trying Magistrate. In such cases 
both conviction and sentence are open to revision.® 

Sub-section (1) itself does not contain any words of limitation on the 
power to enhance the sentence. Hence the High Court can impose any 
Lntence up to the maximum limit prescribed by the I P. C. for a pariiculai 
offence. The fact that the trial of the case was entrusted to a Court with 
limited jurisdiction in the matter of sentence cannot be used to impose a 

limit on the power of a High Court to impose a proper and 

Powers in revision should not be used except where the failure to enhance the 

sentence would lead to a serious miscarriage of justice. 

53 Sub-section (6).— Though logically Commentary on sub-sec. (6) 

should have followed that on sub-sec. (5) it would be convenient to deal 
wl u here as k is connected with sub-sec. (2) or with “enhancement of 

sentence 




Effect of amendment by insertion of subsection {6). -Tha effect of addinon 
of sub-sec. (6) is that the High Court when adjudicating upon an appb- 

cation for enhancement of sentence, is converted into a Court ot appeal 
against conviction the accused is entitled to show that his conviction is un- 

lustified.*^ 

The Bombay High Court in case^y has held that the 

addition of sub-sec. (6) has superseded the view in Bhairana. 

The Bombay High Court in a later decision^ dissented from the view 
in MangaVs case Jnd hdd that when an appeal on the merits of *e co"y^‘!°|^ 
which had been preferred by the petitioner had been dismissed °,"/PPuserto 

srn-r. 'vrsnrrf * if 

fn case “ it seems that these decisions arc not good law. The mtio 

iSi therein is that another Division Bench canimt allow ;,":H“h clrt° 
re-onen the Question of guilt in the face of previous hnding by the High L.ourt, 

or in other^ words the^ High Court can neither review its previous order nor 

vacate the same. 

The fallacy is that the High Court in rejecting apjalication for setU^^^^^ 
aside the conviction at the instance of the accused seldom inlertercs on tacts 
and might have rejected the petition, as no error of law or question ol erron- 


7. Kamal, (1915) 9 SLR 82 ; 16 Cr LJ 
712:30 10 1000. 

8. Jagai Singh, 1 L 453 ; 2 LLJ 541 . 5 

9. Sarjug kai v. State of Bihar, A 1958 SC 

127 : 1958 Or LJ 268. ^ 

10. StaU V. Bal Krishna. A 1961 25. 

11. per Shadi Lai, CJ., in Tej Ram, (1925) 
27 PLR 112 : 92 IC 892 : AIR (1927) 


L 34 : AIR (1928) A 150. 

P (1924) 49 B 540; 27 Bom LR 355: 
AIR (1927) L 217. 

13, (1908) 32 B 162 : 10 Bom LR 93: 7 Cr 

LI 119. 

14 Jorabhai, Kislobhai, (1926) 50 B 783 : 

29 Bom LR 1051 : AIR (1926) B 555. 
15. (1927) 8 L 520; 28 Cr LJ 266 : 100 

IC 234 : AIR (1927) L 217. 
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sXser(6ri^^s observed in Tej Ram^^ 

against tile order of conviction The facts 

also ignored S. 561-^ ino i u Lahore views’^ have 

I)assi^~ that under the Code as amended the'^irXr Kadambini 

vacate its previous order. Court has ample powers to 

causJ'tgaTt't " tnviaiL^f^ la ’'h" to show 

greater nght he has no 

cannot challenge 

he can shou cal or/aTaTw^M^" I- P’ '■ 

right which is conferred nn th#* ^ ’ i Supreme Court has held that the 

under S. 439(6) is a rig-ht whirl showing cause against his conviction 

of sentenefbeine se^^^^^^ enhancement 

irrespective of what has hannened^ */ entitled to examine the same 

appeal hied bv him) unles^ Tnd ^ dismissal of the 

of both Vc parties hearing in the presence 

Tiiat right of h is n.u r 'he High Court in their behalf, 

or 430.20 urtailed by anything contained in either S. 369 

ment of se^ifLe evrn^vvheTirhr^ application for enhance- 

the accused from jail summarily unlTs 

mentor Commentary on this section ante headed “Effect of Amend- 

revision.— ThE^^sulecUoiT*?***^^**^*”*^*! “•‘‘J®*'® of acquittal in 

interfere with an entry made undls 27^‘T2niml''^ limitation to 

sec. (1) read with S. 423 (H (a)"" Thi^^ i* otherwise have under sub- 

does not lie again^f tk#* li r V ^ht^ ^tib-clause states clearly that revision 

the S Coml before%he Jury in 

trial the Tudee has mad ' time before the commencement of the 

thereoHs clefL ‘^at any charge or portion 

ings. Sub-sec. (4) ig^- 'he effect ol such entry shall stay proceed- 

revisional Dowert; nvf'r 'h^ Court although possesses 

rev^sinrorTnter have the pLer of 

^ g or interlenng M^ith any order passed by that Court under S. 273.2* 

is the limitation of acquittal into one of conviction”. — This 

S. 439 the Hiah put by the sub-section that in revision under 

direct a retrial ^Rnt order of conviction but may only 

exercLfne S. 439 (1) 

g g powers confer red on a Court of Appeal by S 423 (I) (a) could 
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17 . 

18. 


27 PI R 112 : 92 IC 892. 

(1927) 31 CVVN 960. 

A 1940 B 279 : 41 Cr LT 
A 1936 A 850: 38 Cr 

y 859} A^Aoi/tz Ri/a:, A 1934 C 105* 
Fazar Alt, 43 CWN 1082 } Jiolna 

Sabhapathy, 59 M 904 : A 1936 M 416 • 

fewA, A 1955 Ass 51 : 1955 Cr LJ 


19. 

20 . 

21 . 

22. 


Mahabir, 48 CWN 113 (FB) } 45 Cr 
LJ 309. 

U. J. S. Chopra v. State of Bombay, 
(1955) 2 SCR 94: A 1955 SC 633: 
1955 CrLJ 1419. 

Bkawani Shartkar, A 1953 Raj 17 ; 1953 
Cr LJ 301 ; Debicharan, A 1942 A 
339. 

Mitter J., in GiAAo/jj, (1886) 14 C 
42 (48). 
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have ‘found the accused guilty and passed sentence on iiiin according to law’. 
Hence the distinction between appeals on behalf of the Stale Government against the 
order of acquittal preferred under -Wl supra ^motions against orders of 
acquittaV at the instance of a private complaint as they are popularly termed. 
In an appeal under S. 417 supra the High Court acting under the provisions 
of S 423 (1) (a) can convert the finding ol acquittal into one ol conviction, 
which it cannot do in revision under this section at the instance of a pnvate 

party. 

The High Court acting under S. 439 cannot convert an acquittal into 

conviction but can direct a retrial and can ask the trial Court to conclude 

the trial according to law.^^ The Lahore High Court has held that the 

High Court in revision under S. 439 is competent to alter the 

an accused person under S. 304 I. P. C. to one under S. 302 of the 1 enal 

Code.2« 

Where at the instance of the complainant High Court was moved against 
an order of acquittal, the High Court could not 

one of conviction and had no power to set aside the order under S. 517 regar 
ding the disposal of property, because to do so is to convert the acquittal into 

one of conviction.*® 

Acauittal —Means a complete acquittal and discharge of all the allega- 

r .1,1. be . e.,„pl„e 

acquittal. .... 

eee.sssz.ss t : 

11 I 1 \r\^\Af nf tlie following decisions which held 

Whatever doubts we had not ^ 

that an application by a pnvate prosec 

and had been discouraged on public A ^ other cases*® wliich have 

the decision in Fauzdar Thakur v. acquittal at the 

held that the High Court ^as jurisdiction to jurisdiction 

instance of a private prosecutor, bu demanded in the interests of 

sparingly and only when it is urg ^ 1.1 Up exercised only in exceptional 

p'^iblicVstice. Revisional jurisdjction^could be 

cases where the interests of pu J . of gross miscarriage of 

correction of a manifest illegality orJ^c^^^^r^^ 8 ^ 


23. Narain Das v. Mewa Singh, (\92i) 22 
Cr LT 312 : 60 IG 1000 ; Dalwant, 9 A 
134 FB; Hardeo, I A 139 FB; Tirlhtdas, 
6 SLR 120 : 13 Cr LJ 771; In 
Ammal, ILR (1960J M917; A 1960 M 

573 

Fazal Khan, (1926) 8L 136; Ibid-, Bhola, 
12 PR 1904, dissented from m 

^ashiram'^v. Bhagivandas, A 1959 MP 
75 : 1959 Cr LJ 201. , „ 

DuTunadaya, (1924) 26 
In re Subba Chukli, (1925) 50 M 2d 9: 
52 MLJ 707, following Sheodarshan 
Singh, (1922) 44 A 332 : 20 ALJ 191 ; 
23 Cr LJ 202 and dissenting from 
Re Bali Reddi, (1914) 37 M 11^ 

28. Poona, (1881) 7 G447 ; 4; 

CLR 245 ; (1879) 7 CLR 142, 
Thandavan, (1890) 14 M 363. 
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25. 

26. 
27. 


9Q Fauidar Thakur v. Kaii Chaudhury, 
(19U) 42C 612: 19 CWN 184:21 
f’Ll 5“^ * Pramatha Nalh Baral v. P. C. 
LahiryA\m) 47 C 8I8 : 2' Cr LJ 5 : 
S<) IG 37 ; Suman Mukhia v Ajodhiya 
Mukhia, A 1958 p. 88: 1958 Cr LJ 203; 
Farad^on. 41 A 560 ; Ba^ruUa 
nWN 576 ; Pramatha, 47 G 518; 
Moula Bakshv. Reaz Ahmed. \ 1937 
Oudh 77 : 37 Cr LJ 490 ; H.L Rauson 
V. Triloki Nath, A 1942 Oudh 318 ; 
Md Saltar, A 1948 A 339 \Damodar v. 
Jujhar Singh, A 1926 N 115 : -S C'" M 
1348 ; Sarkaralinga Mudalxar v. Narayan 
Mudatiar, 45 M 913 I'B : 23 Cr LJ 
583 • Gulzar Chamar v. Uggan Lhamar, 
A 1952 p. 242: 1952 Cr LJ 792 ; 
Md.Jalal, A 1959 Mys 54 ; A 
1950 C 346 ; Mindhandas A^arwalla v- 
iVw/iarfln A 195G Ass 170. 
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io'^uphold^i^ would htj ira"ve T 

person has been wrongly acquitted' the'^ exrrcisr'^or°th 

revision was not called for.^oa exercise of the suo motu power of 

a wronij view of*thria\V'° Thp°H^ merely because the lower Court has taken 
lawreapprarse he ev uL Court cannot in the absence of error of 

of law TeT ni ,na£ 

substantial injustice is caused hv obligatory in all cases ; where serious or 
with. 32 When a rnmnl ’ by an error of law the order may be interfered 

S. 417 (3) has not of appeal under 

ceedings at his instanr bbng the appeal, the revision pro- 

could l^Le been takerbut Tat ^ different view of the evidence 

when there is an mnl' t' ^ to justify interference in revision 

acquittal. If in derw?* u ^^'ate party to set aside an order of 

mind to bear uDon ^be Courts below had brought a judicial 

feed witlL^s The- should Li be inter- 

of law i.e. on the niie<;t'^ ^ Magistrate decided the case on a preliminary point 
the Court in rpvi^' ^od the decision was manifestly wrong, 

acquhtaTof L appeal by the State against h^ 

S. 439 (1) to acnnif^ih^^ ^ *T^ajor offence, the High Court has power under 

iDissenUate)^^he\d P — In SibanVs case*® Maepherson, J., 

The Patna Hiah n ^ prosecutor had no locus standi in such a case. 

foUowed ^ Vk^T/' 

view Thi Ronrr tt- , ^.e^^PP^^ Burma Chief Court held the same 
High Court does Court has held in Nga Ayung Gyaw*^ that the 

wfee no Tnne. h in revision with an order of acquittal 

hilJin an Tier rf S. 41 7. The Bombay High Court 

to review an order Heerabhai y. Framji^ that though it has the power 

cise of its revi<iinnai * ordinarily it does not interfere in the exer- 

State Government '^under‘'s'’"4^lT^“'H^V^^''^‘ made by the 

Government hut it t ^ the complainant may move the State 

interfere where the order has been passed without 
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giving notice to the District Magistrate.^^ The Allahabad High Court has held 
that the power to interfere with an order of acquittal is to be exercised sparingly 
and only in most serious cases and in case of a grave miscarriage of justice,** 
although it held in an earlier case that the High Court will not interfere with 
an order of acquittal.*® The High Court has no power except through the 
medium of State Government to convert acquittal into conviction,*® but 
even when the Crown applies for revision of an order of acquittal, 
It would be better if Government were to refrain from appealing to the 
revisional jurisdiction of the High Court, unless they feel that violence has 
been done to some general principle which requires immediate and authoritative 
mference.*’ The Lahore view is that the complainant should apply to the 
District Magistrate to move the State Government to file an appeal*® but it 

has the power in revision to set aside an order of acquittal and may well do 
so when the order is based on a misapprehension of law.*® The same High 
Court has held that the High Court has under S. 439 (4) power to 
alter conviction under S. 304 to one under S. 302 I. P. C. and thus may 
convert a finding of acquittal to one of conviction*® although it will not ordina- 
rily interfere in such cases.®® It seems that Fazal Karim's case*® is wrong as it is 
against the plain words of sub-sec. (4) and the Allahabad view which it has 
dissented from is the right v'iew. The Oudh Judicial Commissioner’s Court 
held that the law gives power to the Courts of Revision to interfere even with 
orders of acquittal, but only in exceptional circumstances,®^ but the practice 
is not to interfere in revision as an appeal will lie at the instance of the State 
Government.®^* In view of the insertion of S. 417 (3) the private complainant 
can prefer an appeal. 


Motions against acquittal. — Appeals against acquittal lie at tlie 
instance of the State Government under S. 417 and that is the proper 
procedure to set aside an order of acquittal* A private prosecutor should 
therefore if he is aggrieved by an order of acquittal move the District Magis- 
trate praying that the appeal may be filed by the State Government under 
S. 417, But under this section the private prosecutor may move the High 
Court in revision or prefer an appeal under S. 417(3) in cases instituted 
upon complaint. The practice in such cases is to move the Legal Remembran- 
cer cither (1) through the District Magistrate or (2) by a petition to the Legal 
Remembrancer and after that is refused t > move the High Court within 60 
days ol the final order excluding of course the rime requisite for copies. In 
case the Legal Remembrancer takes sufficient time to dispose of the applica- 
tion one has to get the application noted by mentioning the facts before the 

Crirninal Bench or move the application as the said Bench might be pleased 
to direct. 


Where the case is a serious one and is of an exceptional character and 


43. Shivilingappa, 24 Bom LR 450: 24 Gr LJ 
700 : 7 IG 812 : AIR (1923) B 74. 
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190 : 23 Gr LJ 202 : 65 IG 858 : AIR 
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47. NasaruUah, (1928) AIR (1928) A 


287. 

48. Fakir Chand v. Fakir, 23 Gr LJ 699 (L): 

69 IG 379 ; see M/. (1927) 29 

PLR 533 ; AIR (1928) L 844 (L). 

49. Fazal Karim, (1926) 8 L 136, dissenting 
from Sheodarshan, (1922) 44 A 332 : 
20 ALJ 190. 

50. Babu Mai, {\927) 29 Gr LJ 34: 106 
IG 450 : AIR (1925) L 185. 
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22 Gr LJ 638 : 63 IG 334 (Oudh) j 
Dr. Zahiruddin v. Nasiruddir, 24 Gr LI 
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the order of acquittal has occasioned a grave miscarriage of justice, tlie High 
Court will inteiiere.'^^ But when the acquittal is under S. 247 of the Code 
revision will not lie unless there is an error of law on the face of the record.®^ 

R^erence by the District Magistrate in orders of acquittal.— The 
Patna High Court has held that it may interfere with an order of acquittal 
even on a reference under S. 438 of the Code by a District Magistrate®® but the 
Calcutta High Court lias held that a reference under S. 438 recommending 
the setting aside of an order of acquittal should be treated in the same way as 

an application by a private party for revision of an order of acquittal and 

should not be entertained.®® 

55. Sub-section (5). — This sub-section was new in the Code of 1898 

and gave effect to the case-law on die subject which held that the High Court 

will not exercise revisional powers in a case where the party has got a right 
of appeal.®’ 

Scope.— ‘‘Under S. 439, sub-sec. (5) we are precluded from exercising our 
powers of revision at the instance of an accused who had a right of appeal 

and did not exercise it The jurisdiction of the High Court to interfere 

on questions of fact has often been affirmed and that in very exceptional cases 
diis power should be exercised is obvious ”.57 

It is possible for a private complainant to present an appeal to the 
High Court under S. 417 (3) in cases instituted on a complaint. Where the 
complainant has not taken the steps for filing the appeal, the revision proceed- 
ings at his instance are incompetent.®® The bar imposed by sub-sec. (5) 
will apply in those proceedings the Sessions Judge or the District Magistrate 
calls for and examines a record and passes an order either under S. 436 or 
437 or makes a report under S. 438.®® The petition cannot be treated as an 
appeal under S. 41 7 f'3), if it is filed after the period of limitation.®® The 
expression party’ occurring in this sub-section includes not only private 
parties, but also the State if it happens to be the party in police cases. 

The bar under sub-sec. (5) can operate only against a party and can 
not operate to deprive the High Court of its undoubted jurisdiction.®* 

It has been observed in commentary on sub-sec. (4) antey that the 
High Court has the jurisdiction to interfere with an order of acquittal at the 
instance of a private party but that it exercises such powers very sparingly and 
only in cases of public importance where it is urgently demanded in the 
interests of the public justice. 

Acquittal of accused who bad not preferred a revision. — Under 
this section the High Court has power in a proper case, while trying the 
appeal preferred by another accused, to deal with the case of an accused 
person not appealing against his conviction and set aside his conviction.®® 


53. Panchanan Bantrji v. Upendra \ath 
Bhattacharji, 25 ALJ 100 : 27 Cr LT 
1047:98 10 719. 

54. Lakshminarain v. jYellari Bepari, 52 MLT 
173 : (1927) MVVN 274: 100 IC 238 : 
AIR (1928) M473. 

55. Wazir Kunjre, (1928) 7 P 579, where 
Saban Rai v. Bhagwat Doss, (1926)5 
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56. per Mukherjee, J., in Dabiruddin Nasker 
V. Sheikh Mollah, (1928) 33 OWN 
258. 

57. JVortdeyappagowda, (1906) 8 Bom LR 
851 (852) : 4Gr LJ 446. 

58. State of Bombay v. N. G. Tayawada, A 
1959 B 94: 1959 Cr LJ MO i City 
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61 . State V. Lachman Afurty, A 1958 Or 204: 
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56. Death. — Of the convict has no real bearing on an order under S. 
517. Legal representatives can move the High Court under S. 520. Strictly 
speaking there is no abatement of such a proceeding.®^ 

57. Ss. 439 and 561A— Magistrate directing payment of Currency 
notes to the surety. — Where the Magistrate in spite of the requests of the 
Insolvency Court and the Interim Receiver, directed under S. 561-A that the 
currency notes in respect of which the offence was committed should be handed 
over to the person who had stood surety for the accused and who had reim- 
bursed the Bank its loss, held^ that it was a fit case for interference.®® Apart 
from the provisions of S. 561-A the High Court has jurisdiction under S. 439 
to pass a suitable order having regard to the illegality with respect to a 
defective proclamation under S. 87.®® 

58. Ss. 439 and 528. — The High Court would not interfere with the 
order of a District Magistrate transferring a case to his own file even if he has 
failed to take a correct view of the law.®’ 

Orders passed by a Presidency Magistrate. — If the High Court 
calls for the record of any proceeding before a Presidency Magistrate, the 
latter is empowered to submit along with the record, a statement setting forth 
the grounds of his decisions or order and the High Court should then consider 
such statement before overruling or setting aside the said decision or order. 
S. 441 is so widely worded as to include the decision or order of a Presidency 
Magistrate.®® 

59. Explanation of Lower Court. — The explanation must be written in 
proper language and not a language of annoyance.®® Where a point was 
taken in revision petition that the petitioner was not given an opportunity of 
being heard, the Magistrate in his explanation saying that there was enough 
evidence on the record to indicate that such opportunity had been given but 
he did not point out on whose evidence he acted, held, the explanation was 
not sufficient.’® 


440. Optional with Court to hear parties. — No party 
has any right to be heard either personally or by pleader before 
any Court when exercising its powers of revision : 

Provided that the Court may, if it thinks fit, when exer- 
cising such powers, hear any party either personally or by 
pleader, and that nothing in this section shall be deemed to 
affect Section 439, sub-section (2). 


SYNOPSIS 

1. Corresponding sections in former Codes. 3. Judge has a discretion to hear counsel 

2. Exceptions. in case of revision. 


1. Corresponding sections in former Codes. — This section corres- 
ponds to S. 297 of the Code of 1872. 


64. N. A. Kamladevi, A 1961 Ker 250. 

65. S. G. Tambe v. SiaU of Delhi, 58 Punj 
LR 448 : 1957 Cr LJ 92. 

66. Birad Dan, A 1958 Raj 167 ; 1958 Cr 
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Hussain, 46 M 253 ; 24 Cr LJ 84. 

68. Ramgopal Ganbatra Raiya v- Stale of 
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2. Exceptions.— (1) S. 437 proviso (a) and (2) S. 439 (2) and (6). 

3. Judge has a discretion to hear Counsel in case of revision — 

r aTuefrcenceties"'^ Allahabad High Court to hear Counsel 

K cases. Each case must depend on its merits.^* It was nointcd 

out by Richards, J. in ^am that the Court was willing as anile to 

get the help and assistance of legal gentleman as amici curiae, ' ’ 

Couns"erc;Ll;S^^^^^^^ 

be helrd'in"'’ O'' Counsel has no right to 

P-'- prevailing fn the 

PtTi2'^nii declined to hear a Counsel in Thandavan v. 

should be SarVed. applications against an order of acquittal 

Mohan Roy w. Dasimoni Z)<rr«» that it was 

r 1 ‘he questions raised by the rule without 

hearing Counsel or pleader, and in R^obin Kristo Mukherji v. Rashik Lai Lahd’* 

Di^trfr. fhe accused was entitled to be heard by the 

District Magistrate while disposing of the application under S. 435. 

S 440 applies to an accused and therefore still more stronglv docs 
It apply to a complainant. If the High Court issues a Rule because' some 
palpable error has been committed in the Court below, the High Court 
should direct a rule to hear what is to be said on the other side.” S. 440 

expressly provides that in the case of revision petitions the High Court can 

interfere in proper cases without giving either party an opportunity of being 

heard but on the question of sentence the Court will naturally desire to hear 
the parties.^® ^ 


* P*'esidency Magistrate of grounds 

of his decision to be considered by High Court. When 

the record of any proceeding of any Presidency Magistrate is 
called for by the High Court under Section 435, the Magistrate 
may submit with the record a statement setting forth the 
grounds of his decision or order and any facts which he thinks 
material to the issue ; and the Court shall consider such state- 
ment before overruling or setting aside the said decision or order, 

, ^ SYNOPSIS 

I. Corresponding section in former Codes. 2. Scope. 

1. Corresponding sections in former Codes. — This section corres- 
ponds to S. 182 ol Act IV of 1877. 

2. Scope. This section merely allows a Presidency Magistrate to 
supplement the reasons which have already been stated, under Ss, 263 
and 370, for convicting an accused person. S. 441 does not abrogate 
the terms of S. 263 or S. 370.” 


71. Sripati J^arain Singh v. Gahbar Raiy 
(1927) 25 ALJ 1010 : AIR (1927) 724 
( 2 ). 

72. 8 ALJ 237: 12 GrLJ 231. 

73. Haradhon, (1892) 19 E 380. 

74. (1890) 14 M 363 (364). 

75. 10CLJ 80 (83). 

76. IOC 268. 

77. Shamdasani, //iw;A 1929 B 443 ; 31 


Cr LJ 383. 

78. Amir, A 1947 L 47 : 48 Gr LJ 175 
(SB) ; Sat Narayan Lai, A 1940 A 426 : 
41 Gr LJ 876. 

79. Durvish Hussain, (1922) 46 M 253 : 44 
MLJ 84 : 24 Gr LJ 84 ; In rt 
Dakshinamurlhy, A 1942 M 603 ; 43 Cr 
LJ 859. 
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Section 441 is not enacted to enable Presidency Magistrates to give 
fresh reasons for their decisions contradictory to those already given but to 
enable them to supply reasons when in exercise of their powers under 
S. 370 they have given no reason at all.®® It does not abrogate the 
terms of Ss. 263 and 370.®^ 

442. High Court’s order to be certified to lower 
Court or Magistrate. — When a case is revised under this 
Chapter by the High Court, it shall, in manner hereinbefore 
provided by Section 425, certify its decision or order to the 
Court by which the finding, sentence or order revised was re- 
corded or passed, and the Court or Magistrate to which the 
decision or order is so certified shall thereupon make such orders 
as are conformable to the decision so certified ; and, if necessary, 
the record shall be amended in accordance therewith. 

Corresponding sections in former Codes. — This section corres- 
ponds to S. 406 of the Code of 1861 and S. 299, paragraphs 1 and 2 
of the Code of 1872. It is the same as in the Code of 1882 except- 
ing that the wordi ‘m manner hereinbefore provided by S. 425^ were inserted in 
the Code of 1898. 


80. Swamanal v. K. Mtmiaswamy Chetly, A 
1930 M 225 jSl CrLJ460. 


81. Debendra, 52 CWN 836 (Case under 
S. 228 IPG). 


PART VIII 
SPECIAL PROCEEDINGS 


CHAPTER XXXIII 


Rn ■ f by the Criminal Law 
from Gth April 1949.] ^ ^ 


{Removal of 
3, with effect 


CHAPTER XXXIV 


Lunatics 


464 


( I ^ AX u P^O‘=edure in case of accused being lunatic — 

to beHpvTfL holding an inquiry or a triaf has reason 

inram hi of unsound mind and consequently 

to be examined by the Civil Surgeon of the district or^ such 

tSrpn K 11 °^“*' Government directs, and 

^ Surgeon or other officer as a 

witness, and shall reduce the examination to writing. 

i' ^ .J 1 ”1 such examination and inquiry, the Magis- 

trate may deal with the accused in accordance with the pro- 
Visions of Section 466. ^ 


such Magistrate is of opinion that the accused is of 
unsound mind and consequently incapable of making his 
defence, he shall record a finding to that effect and shall post- 
pone further proceedings in the case. 


1 . 

2. 

3. 

4 . 


S Y N O P S I 

Corresponding sections in former Codes. 5. 

Legislative Changes. 6. 

Scope. 

Procedure. 


S 

Plea of Insanity when can be availed of. 
Omission to examine Medical Officer. 
— Effect. 


1. Corresponding sections in former Codes— This section corres- 

'^23, 424, paragraph 3 

Code of 1898 before amendment was similarly 
worded as that ot the Code of 1882. 

2. Legislative Changes. — Sub-section (1-A) and the words ‘shall 

record a finding to that effect and’ in sub-sec. (2) were inserted by S. 120 
of Act XVIII of 1923. 

3. Scope.- Thei'e is no provision of law in India making it incumbent 
upon a committing Magistrate to order a medical inquiry upon a defence 
of insanity. It is only in cases where the accused appears to be incapable 
by reason of mental infirmity, of taking his trial, that this issue of insanity 
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must be tried before the trial for the offence is proceeded with. That is 
provided by Ss. 464 and 465 of the Code”.®^ 

Court must take into consideration his mental condition at time of 
inquiry or trial against him and not at any previous occasion. Where 
there is any reason for supposing that an accused person may be of unsound 
mind and consequently incapable of making his defence, it is imperatively 
necessary that this question should be inquired into or tried under the 
provisions of S. 464 or S. 465 before the Court proceeds to inquire into or 
try the substantive charge against the accused.®^ 

4. Procedure. — If a prisoner committed to a Court of Session appears 
to be of unsound mind and consequently incapable of making his delcnce, 
the law requires that the Court should try the fact of such unsoundness 
and incapacity before calling on the prisoner to stand his trial in the first 
instance, and should not continue trying the fact throughout the trial of 

the prisoner.®® “ although it might be established tliat the 

prisoner at the time when the acts were committed was not by reason of 
unsoundness of mind incapable of knowing the nature of the acts charged yet 
his physical and mental conditions might be such as to cause a Judge to 
weigh carefully the measure of punishment to be inflicted”.®® Where a 
Magistrate finds an accused to be of poor wits and wanting in apprehension 
of the serious consequences of his acts, he should hold an inquiry under 
Chapter XXXIV^ into the questions whether the accused is a lunatic either 
at the time of the trial or was a lunatic when he committed the ofience \yith 
which he is charged.®’ A Magistrate rightly commits lor trial in the sessions 
a prisoner charged with murder, whom he finds to be sane at the lime of 
the preliminary investigation although he was insane when he committed 
the act.®® 

5. Plea of insanity when can be availed of.— What is protected is 
the inherent or organic incapacity and not an erroneous belief which might 
be the result of a purverted potentiality. ‘Legal insanity’ is not the same 
thing as medical insanity. Further, the case where a murderer is struck 
with an insane delusion is different from the case of a man suffering from 
organic insanity.®® 

6. Onnission to examine Medical Officer — Effect. — If the Com- 
mitting Magistrate does not examine the Medical Officer who issues the 
certificate about the mental condition of the accused the committal order is 
bad.®® 

It is the duty of the Magistrate toexamir e the Civil Surgeon.®^ Oppor- 
tunity to rebut Civil Surgeon’s evidence should be given. ®2 

465. Procedure in case of person committed before 
Court of Session or High Court being lunatic. — (1) If any 


82. Bahadur, (1927) 9 L 371 : 29 Cr LJ 
204 : 106 IC 796. 

83. Madho Singh, fii Vtps\x 17: 1953 
Cr LJ 382. 

84. Jhabbu, (1919) 42 A 137 (140). 

85. NiazAli, (1904) 2 CrLJ 91; Raman 
Audheekaree, (1868) 10 WR (Cr) 37; 
sec Chadami Lai, (1900J AWN 47. 

86. Vaimbiloo, (1880) 5 C 826. 

87. In re Adala Tertivadu, (191 1) MLT 24 : 
13 Cr LJ 24 : 13 IC 211. 

88. Ram Rutlon Dass, {180Q) 9 WR (Cr) 


23. 

89. Lakshi, A 1959 A 534 : 1959 Cr LJ 
1033 where Ashiruddin Ahmed, A 1949 
C 182 ; 50 Cr LJ 255 was dissented 
from. 

90. Cochin Stale v Aladhwan, A 1955 TC 
32 : 1955 Cr LJ 328 ; Narayan Shankar, 
A 1935 S 267 ; 35 Cr LJ 200. 

91. Shendil Sher Bux, A 1938 Pesh 24; 
Narain Shankar, A 1933 S. 267. 

92. Onkar Dat Nigam, A 1933 Oudh 362; 
34 Cr LJ 914. 


1364 


CODE OF CRIMINAL PROCEDURE, 1898 [S. 465, NoTE 1 


person committed for trial before a Court of Session or a Hi?h 

pure appears to the Court at his trial to be of unsound mind and 

consequent y incapable of making his defence, the jury, or the 

Court shall, m the first instance, try the fact of such Lound- 
is satkf?pd”‘''fT“v’ f he jury or Court, as the case may be, 

pfftrf ^ ^1 n fact, the Judge shall record a finding to that 

inrv shall postpone further proceedings in the case and the 

juiy, II any, shall be discharged. 


(2) The trial of the fact of the unsoundness of mind and 
incapacity ofthe accused shall be deemed to be part of his trial 

nciovc the Court. 


J. Corresponding sections in 
Codes. 

2. State Amendment. 

— Madras. 

3. Scope. 

4. Sanity of Prisoner, doubtful. 


SYNOPSIS 

former — -Procedure. 

5. Burden of Proof. 

6. Provisions are mandatory. 

7. ‘Shall postpone discharge.’ 

8. Medical oflicer. 


r.nnrU former Codes. -This section corres- 

ponds to _3- of the Code of 1861 and S. 425 of the Code of 1872. 


The words ‘‘and if the jury or Court shall 

in sub-sec. (I) were introduced bv S. 121 of Act 
to have restored the view in Bhukoo Kulwar}^ 

2. State Amendment. — 


be discharged” occurring 
X\TII of 1923 and seem 


Madras. Tlie words ‘or a High Court’ have been omitted by Madras Act 34 of 1955. 

pencil of the Patna High Court has held that the 
1 pos pone m this section is not fortuitous but has been deliberately 

chosn to indicate son^thmg different from an “adjournment” as used in 

0 e sec ions of the Ct^e. Sub-section (2) of S. 465 is merely an enabling 
enactment giving the Court, if any, which subsequently tries an accused 
person, povver to take into considcratif)ii the earlier oroceedings as if they were 
a part of the record in the irial, without the necessity of formal proof.” 

1 he moment the que.siion of insanity of the accused is raised, the Judge must 

t-u Jory as a preliminary issue to be^tried by them as to whether or 
no e jury are satisfied that the accused is a person of sound mind and is in 
a position to understand the proceedings which are going on in Court.o Evi. 
ence must be led on that point and the Judge must come to a finding n the 
asis of such evidence. Where the Judge, on a verbal application by the 
accused s counsel for adjournment in order that the accused may be kept 
under medical observation, found that there was no reason for thinking that 
tlie accused was of unsound mind rejected the prayer, heldy it was not incum- 
bent upon the Judge to hold the enquiry.” 

Where a person charged with murder, is by reason of being deaf and 
dumb, unable to understand the proceedings of the trial, he should be treated 


93. 10 Beng LR App 10 : 19 WR (Gr) 15. 

94. GhirmaOraon, (1917) 3 PLT 291 : 19 
Cr LJ 135. 

95. Radhanath Mandal, A 1927 G 259 ; 27 
Cr LJ 896 ; Ramnathy A 1930 A 4*50 ; 


31 Cr LJ 899 ; Shibdas Kundu, 51 G 581 
Bharat 44 Cal LJ 288 ; Chalu, A 1954 
P 129. 

96. Durgackan Singhy 41 C\VN 1322 ; A 
1938 G 8. 
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as a lunatic and the case reported for the orders of the Local Government 
under this section.®^ 


4. Sanity of prisoner doubtful— Procedure — Where in the course 
of his examination under S. 364 of the Code the accused said that lie was not 
in his senses when he tried to rob, held that the Court of Sessions should have 
acted under S. 465 and tried the fact whether on the date the accused was 
called on to plead, the accused was or was not of unsound mind and can- 
able or incapable of making his defence.®® 

The moment the question of insanity is raised the Judge must put it to 
the Jury as a preliminary issue.®® The case is reported in 44 CLJ 255 as 
Bherat Patra and others. It may be pointed out that the appeal of Radhanath 
alone being submitted, the name of the case in 44 CLJ 285 is misleading 
If It appears to the Judge that the accused is incapable of making his defence it 
becomes his duty to follow the procedure prescribed in this section. There is 
a distinction between incapacity at the time of doing the act charged and 
incapacity at the time of trial. While both are induced by unsoundness of 
mind, the former is substantive which excused tlie offence under S. 84, 1. P. C., 
the latter affects procedure and merely postpones the trial under this section.^ 

5. Burden of proof.— The onus is on the prosecution to establish that 
a person IS capable of standing his trial.^a If enquiry is to be commenced 
under this section, the prosecution ought to commence and give their evi- 
dence, ^ and it is for them to prove that the accused is sane.® 

6. Provisions are mandatory.— Non-compliance with the mandatory 
provisions of S. 465 must vitiate the trial. The High Court in setting aside 
the conviction and sentence directed the Judge to hold a fresh trial which 
would commence with the proceedings required by S. 465 to be followed by 
a formal finding as to the capacity of the accused for making his defence.^ 

7. ‘Shall postpone discharge*.-The Judge in such circums- 

tances should proceed under the next section (465). 

8. Medical officer.— Should be called in, his written certificate is not 
enough.® 


466. Release of lunatic pending investigation or 
trial.-(l ) Whenever an accused person is found to be of unsound 
mind and incapable of making his defence, the Magistrate or 
Court, as the case may be, whether the case is one in which bail 
may be taken or not, may release him on sufficient security being 
given that he shall be properly taken care of and shall be pre- 
vented from doing injury to himself or to any other person, and 
lor his appearance when required before the Magistrate or Court 
or such officer as the Magistrate or Court appoints in this behalf 


97. 


98. 

99. 

1 . 


Dost Muhammad, {\^\\) 13 PR 1911 
Cr : 12 Cr LJ 613, following Cahna, 
37 PR 1889 Cr. ^ 


Niaz Ali, (1905) AWN 2. 

Radhanath Mandal,{\92^) 44 CLJ 285: 
27 CrLJ 896; 96 IC 160; Jaedeo, 
(1917)18CrLJ 470 (P). 
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D. C. Barman, 65 CWN 290 ; Nab 
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Charan Singh, CWN 1322 ; 39 Cr LT 
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la. Shib, 25 Cr Lj 105. 
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479. 
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Custody of lunatic.-(2) If the case is one in which, in the 
opm^n of the Magistrate or Court, bail should not be taken, or 
if sufficient security is not given, the Magistrate or Court, as the 
case may be, shall order the accused to be detained in safe cus- 
tody in such place and manner as he or it may think fit, and 
shall report the action taken to the State Government : 

Provided that no order for the detention of the accused in a 
lunatic asylum shall be made otherwise than in accordance with 

such rules as the State Government may have made under the 
Indian Lunacy Act, 1912. 


1 . Corresponding sections 
Codes. 


SYNOPSIS 

in former 2, Legislative Changes, 

3. Scope. 


1. Corresponding sections in former Codes.— This section 
ponds to S. 390 of the Code of 1861 and S. 426 of the Code of 1872. 


corres- 


2. Legislative Changes. — The words “whether the case or not’^ 

m sub-sec. (1) and sub-sec. (2) together with the proviso were substituted 
by S. 122 of Act XVIII of 1923. 


3. Scope. This section applies to both Magistrate and Courts of 
Sessions. Sub-sec. (1) provides that after the Magistrate or the Sessions 
Judge finds that the accused is of unsound mind and incapable of making 
his defence he shall be granted bail irrespective of the question whether the 
offence is bailable or not and release him on furnishing security that he shall 
be properly taken care of and for production before the Court when re- 
quired, sub-sec. (2) provides for custody of the lunatic, e.g., sending him to a 
lunatic asylum where he can be kept under medical observation. S. 473 
pmvides for procedure when the lunatic is capable of making his defence, 
rhe only power vested in the Magistrate under sub-sec. (1) of this section 
is to order release of the accused on sufficient security being given that he 
shall be properly taken care of and produced before the Court when called 
upon. There is nothing in this section to empower the Magistrate to add 
any other conditions where the Magistrate has ordered that the accused be 
released provided ‘a responsible gentleman comes forward to take care of 
her outside Karachi* the order of conditional release cannot be sustained.® 


467. Resumption of inquiry or trial. — (1) Whenever 
an inquiry or a trial is postponed under Section 464 or Section 
465, the Magistrate or Court, as the case may be, may at any 
time resume the inquiry or trial, and require the accused to 
appear or be brought before such Magistrate or Court. 

(2) When the accused has been released under Section 466, 
and the sureties for his appearance produce him to the officer 
whom the Magistrate or Court appoints in this behalf, the certifi- 
cate of such officer that the accused is capable of making his 
defence shall be receivable in evidence. 


6. Narain Shankar Kanush, A 1933 S 267 ; 35 Gr LJ 200. 
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Corresponding sections in former Codes. — This section corres> 
ponds to S. 391 of the Code of 1861 and S. 427 of the Code of 1872. 

468. Procedure on accused appearing before Magis- 
trate or Court.— (1) If, when the accused appears or is again 
brought before the Magistrate or the Court, as the case may be, 
the Magistrate or Court considers him capable of making his 
defence, the inquiry or trial shall proceed. 

(2) If the Magistrate or Court considers the accused to be 
still incapable of making his defence, the Magistrate or Court 
shall again act according to the provisions of Section 464 or 
Section 465, as the case may be, and if the accused is found to be 
of unsound mind and incapable of making his defence, shall deal 
with such accused in accordance with the provisions of Sec- 
tion 466. 

SYNOPSIS 

1. Corresponding sections in former 2. Legislative Changes. 

Codes. 3. Scope. 

1. Corresponding sections in former Codes. — This section corres- 
ponds to S. 392 of the Code of 1861 and S. 428 of the Code of 1872 and the 
Code of 1898 before amendment was similarly worded as that of the Code 
of 1882. 

2. Legislative Changes. — The addition of the words in sub-sec. (2) 
by S. 123 of Act XVIII of 1923 is consequential on the amendment of 
S. 466. 

3. Scope. — Under S. 468 (1) there is no injunction upon the Magis- 
trate or the Court to take evidence as to the capacity of the accused to 
make his defence. The view of the Magistrate or the Court is made the 
criterion of whether action is required under sub-sec. (2).’ Where the 
Superintendent of a Mental Hospital informed the Sessions Judge that 
accused’s insanity was feigned and acting on it the judge held a trial, it 
was not contrary to law although he should have placed on record that he 
found the accused capable of making his defence.® 

469. When accused appears to have been insane.— 

When the accused appears to be of sound mind at the time of 
inquiry or trial, and the Magistrate is satisfied from the evidence 
given before him that there is reason to believe that the accused 
committed an act, which, if he had been of sound mind, would 
have been an offence, and that he was, at the time when the act 
was committed, by reason of unsoundness of mind, incapable of 
knowing the nature of the act or that it was wrong or contrary to 
law, the Magistrate shall proceed with the case, and, if the accu- 
sed ought to be committed to the Court of Session or High Court, 
send him for trial before the Court of Session or High Court, as 
the case may be. 


7. Ahmed Ali, 


8. Ibrahim, A 1934 L 123. 
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1 . 

2 . 


Corresponding sections 
Codes. 

State Amendment. 

— Madras. 


m 


SYNOPSIS 

former 3. 


Accused found to be of unsound mind 

both at the time of committing 
offence and at tnal. ® 


ponds 

that of the Code of 1882. oode ot J872 and is the same as 

2. State Amendment — 

may VrMatas'^Acr;r 

con^Lit^rg" htoff:"ce* and the “re“"„f Cirtiar-'h*"' ‘‘“T 

prescribed by S. 469 assumes that the person a^ut to L trTed^sTf' ound 

mind, and then goes on to lay down that if on trial n * k ^ j 
that the accused committed the offence alleged but that^arthe^timP^h^ 

th^rmid thf fr^ mmd, the Magistrate shall proceed with 

of Session of Hi.h f committed to the Court 

o Session, or High Court he shall commit accordinffly^.sa The test to 

determine whether a person who has committed an acf which is char Jd 

Xether hf knew tharhe “"iniission is 

whetner he knew that he was doing wrong.® Where the Maeistratc was of 

op^inion that the accused was of sound mind at the time of the trfal but insane 

Sed undrsf Magistrate's 

^fme of h s trL^ fhl ^ prisoner is found to be insane at the 

L,™ ■“ ““ » 


Judgment of acquittal on ground of lunacy- 

Whenever any person is acquitted upon the ground that, at the 
time at which he is alleged to have committed an offence, he was, 
by reason of unsoundness of mind, incapable of knowing the 
nature of the act alleged as constituting the offence, or that it 

was wrong or contrary to law, the finding shall state specifically 
whether he committed the act or not. 


SYNOPSIS 

1 . Corresponding sections in former 2 Scone 

Codes. ^ 


}\ factions in former Codes —This section corres- 

ponds to S. 393 of the Code of 1861 and S. 429 of the Code of 1872 and is 
the same as that ol the Code of 1882. 

2. Scope.-— Sections 470 and 471, which prescribe that when a person 

IS acquitted on the ground that he was of unsound mind at the time when 
he committed the act constituting the alleged offence, a finding to that 
efiect shaU be recorded, and thereupon the Magistrate or Court is directed 
to retain such person is custody and report the case to Government**.'® 


8a. Chadami, (1900) AWN 47. 

9. Ju^o AToAtt/i Afa/a, (1875) 24 WR (Cr) 
5 ; Govindaswamy Pandaychi, A 1952 M 
479 : Madho Singh, (1953) Cr LJ 382. 


10. Kutumuhnn, 2 VVeir 582. 

1 1. Ram Ration Doss, 9 WR (Cr) 23. 

12. Chadami Lai, (1900) AWN 47. 
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When a Court acquits an accused under S. 470, on the ground of his 
lunacy, it should simultaneously pass orders under S. 471.^3 Where an 
accused is acquitted on the ground of insanity, the Court is bound to order 
him to be detained in safe custody and to report the action to the Pro- 
vincial Government and cannot release him on the ground that he appeared 
to be insane at the time of the triald^ 


471, Person acquitted on such ground to be detained 
in safe custody.— (1) Whenever the finding states that the 
accused person committed the act alleged, the Magistrate or 
Court before whom or which the trial has been held, 
shall, if such act would, but for the incapacity found, have 
constituted an ofTence, order such person to be detained in safe 
custody in such place and manner as the Magistrate or Court 
thinks fit, and shall report the action taken to the State Govern- 
ment : 


Provided that no order for the detention of the accused in a 
lunatic asylum shall be made otherwise than in accordance with 
such rules as the State Government may have made under the 
Indian Lunacy Act, 1912. 

Power of State Government to relieve Inspector Gene- 
ral of certain functions.— (2) The State Government may 
empower the officer in charge of the jail in which a person is 
confined under the provisions of Section 466 or this section, to 
discharge all or any of the functions of the Inspector General of 
Prisons under Section 473 or Section 474. 

SYNOPSIS 

1. Corresponding sections in former 4. Acquittal of criminal lunatic— Court 

can order detention in Jail. 

2. Legislative Changes. 5. “Detained in safe custody”. 

3. Scope. 

1. Corresponding sections in former Codes. — This section corres- 
ponds to S. 394 of the Code of 1861 and S. 430 of the Code of 1872. 

2. Legislative Changes. — The words “and shall report the action taken 
to State Government’" in sub-sec. (1) and the proviso and sub-sec. (2) were 
inserted by S. 124 of Act XVIII of 1923. Sub-secs. (3) and (4) have been 
omitted by Act IV of 1912, The word ‘detained’ has been substituted for 
the word ‘kept’. 

3. Scope. — Section 471 confers the power to order the insane accused 
to be kept in safe custody in such place and manner as the Magistrate or 
Court may think fit. Clauses 2 and 3 have been repealed by Act IV of 1912 
and the powers of the Court are wide. I see nothing in the section as it now 
stands compelling the Court to send the accused to a lunatic asylum.^® 
Where an accused is acquitted on the ground of lunacy and the Court is 
satisfied that he was not capable of understanding the nature of his act, 


13. Mahammad, (1921) 23 Cr LJ 71:65 
IG 423. 

14. Kishna Copula Maratha, A 1945 N 77 ; 


46 Gr LJ 745. 

15. A. B. Mahammad, 42 MLT 72 (73) : 23 
CrLJ71. 
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it has an absolute duty imposed on it to declare the accused to be a Criminal 

Lunatic withm the meaning of Act IV of 1912 and direct him to be detained 
m a Lunatic Asylum.'® 


• T \ Acquittal of criminal lunatic— Court can order his detention 

tn Report not necessary. Under the amended S. 471, the Court in a 

case wliere it finds that an offence has been committed by a lunatic must 
confine itself to making an order that he should be kept in safe custody in 
such place and manner as the Court thinks fit. It is then for the Govern- 
ment to decide under their own powers the future fate of the person con- 
cerned. ' In a case where the accused takes the plea of insanity in a jury 
trial, verdict of the jury is to be obtained. The appellate Court can pass 

consequential within the meaning 
ol .b. 42J I 1) Where the accused is acquitted on the ground that he was 

msane at the time of the commitment of the offence, medical evidence as to 
his insanity is not necessary under .S. 471 for his being ordered to be kept 
in safe custody. Medical evidence is necessary only in such proceedines as 
those under S. 464 (1). 20 ^ ® 


5. ‘Detained in safe Custody’.— The Calcutta High Court, finding 
that the appellant did the act ol murder but was of unsound mind at the 
time, directed him to be detained in a Mental Hospital .21 The expression 
‘detained in safe custody’ does not mean, having regard to the language used 
in S. 475, ‘detained in the custody of friends or relatives ’. 22 Under this 
section as amended in 1923 it is essential that the accused should be detained 
in ‘a place’. The word ‘detained’ denotes the curtailment of liberty, that 
is made clearer by the subsequent use of ihe words ‘in a place’. Therefore 
it is obligatory upon the Court to order the detention in a place and not 
with a person. Hence an order of the Court detaining the accused in the 
custody of his father-in-law and brother is illegal. 2 ^ Detention in a mental 
hospital was ordered in the case of Karma,^^ but that must be done 
according to the rules framed by the State Government under the Lunacy 
Act {see Proviso to this section). The Government may under S. 473 make 
over the accused lunatic to his relatives .26 

472. [Lunatic prisoners to be visited by Inspector General.^ Rep. 
by the Indian Lunacy Act, 1912 (4 of 1912), Section 101 and Sch. II. 

473. Procedure where lunatic prisoner is reported 
capable of making his defence. — If such person is detained 
under the provisions of Section 466, and in the case of a person 
detained in a jail, the Inspector General of Prisons, or, in the case 
of a person detained in a lunatic asylum, the visitors of such 
asylum, or any two of them shall certify that, in his or their opinion, 
such person is capable of making his defence, he shall be taken 


16. Anadi, 45 A 329 ; 24 Cr LJ 225. 

17. Imam Hasan, {\m,Vch.) 25 Bom LR 
286 dissenting from Sourya Hirya 
Mahtr, (1918; 43 B 134 : 20’ Bom LR 
629 : 19 Cr LJ 629. 

18. L. R. V. Fatik Narayan, 61 CWN 1196 : 
A 1961 G436. 

19. Kala Naya, A 1941 R 352. 

20. KalaNaYa,h 1941 R 352 ; 43 Cr LJ 
228. 

21. A-flma C/r«n^, (1927) 32 CWN 342. 


22. Legal Remembrancer v. Srish Chandra Rojt 
(1925) 48 CLJ 148. 

23. Nellayappo Pillai, A 1948 M 291 j 49 
Cr LJ 313 following L, R. v. Srish 
Chandra Roy, 56 G 308 ; 1928 C 653 ; 
Kandaswami Mudali, A 1 853 M 355 j 
1 953 Cr LJ 642 j Onseph Thomas, A 
1952 JC 52 ; Tun Tun Khin, 10 R 460. 

24. 23 CWN 342. 

25. Kandaswami, 1952 1 MLJ 607 : A 
A 1952 M 485. 
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before the Magistrate or Court, as the case may be, at such time 
as the Magistrate or Court appoints, and the Magistrate or Court 
shall deal with such person under the provisions of Section 468 ; 
and the certificate of such Inspector General or visitors as afore- 
said shall be receivable as evidence. 

SYNOPSIS 

1. Corresponding sections in former 2. Legislative Changes. 

Codes. 3. Scope. 

1. Corresponding sections in former Codes. — This section corres* 
ponds to S. 395, Cl. (2) of the Code of 1861 and S. 432 of the Code of 1872 
and the Code before it was amended was similarly worded as that of 1882. 

2. Legislative Changes. — The word ‘detained’ after the words ‘such 
person is’ and the words ‘in the case of a person detained in a jail, the 
Inspector General of Prisons, or, in the case of a person detained in a 
lunatic asylum, the visitors of such asylum or any two of them’ after ‘S. 466, 
and* were substituted by S. 125 of Act XVIII of 1923. 

3. Scope. — The Magistrate, when an accused is brought before him 
under S. 468 on a certificate of the Superintendent of a mental hospital shall 
place on record that he found the accused capable of his defect, as under 
S. 473 he can be tried on such certificate which shall be receivable in evi- 
dence.*® A certificate of visitors of lunatic asylum upon the prescribed 
Government form signed by the Superintendent of a mental asylum is a 
public document within the meaning of S. 73 Evidence Act.*’ 

474. Procedure where lunatic detained under Section 
466 or 471 is declared fit to be released. — (1) If such person 
is detained under the provisions of Section 466 or Section 471, 
and such Inspector General or visitors shall certify that, in his or 
their judgment, he may be released without danger of his doing 
injury to himself or to any other person, the State Government 
may thereupon order him to be released, or to be detained in 
custody, or to be transferred to a public lunatic asylum if he has 
not been already sent to such an asylum ; and, in case it orders 
him to be transferred to an asylum, may appoint a Commission, 
consisting of a judicial and two medical officers. 

(2) Such Commission shall make formal inquiry into the 
state of mind of such person, taking such evidence as is necessary, 
and shall report to the State Government, which may order his 
release or detention as it thinks fit. 

SYNOPSIS 

1. Corresponding sections in former 2. Legislative Changes. 

Codes. 

1. Corresponding sections in former Codes. — This section corres- 
ponds to S. 395, Cl. (3) of the Code of 1861 and S. 433 of the Code of 


26. /iroWm. A 1934 L 123 ; 35 Cr LJ 869 feigned). 

(report was that the insanity was 27. Kali Das Sarkar, 63 G 425. 
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1872 and the Code before it 
the Code of 1882. 


was amended was similarly worded as that of 


2. Legislative Changes.— The word “detained” was 
the word ••confined” and the words “released” and “release” 

ed and discharge” by S. 126 ot Act X\TII of 1923. 


was substituted for 
for “discharg- 


( 1 1 of lunatic to care of relative or friend.- 

) Whenever any relative or friend of any person detained under 
the provisions of Section 466 or Section 471 desires that he shall 

unolf custody, the State Government, may, 

upon the application of such relative or friend and on his giving- 

security to the satisfaction of such State Government that the 
person delivered shall — 


{a) be properly taken care of and prevented from doing 
injury to himself or to any other person, and 

{b) be produced for the inspection of such officer, and at 

such times and places, as the State Government 
may direct, and 

[c) in the case of a person detained under Section 466, be 

produced when required before such Magistrate or 
Court, ^ 


order such person to be delivered to such relative or friend. 

ft, delivered is accused of any offence 

the trial of which has been postponed by reason of his being 

of unsound mind and incapable of making his defence, and 
the inspecting officer referred to in sub-section (1), clause (^), 
certifies at any time to the Magistrate or Court that such person 
IS capable of making his defence, such Magistrate or Court shall 
call upon the relative or friend to whom such accused was deli- 
vered to produce him before the Magistrate or Court ; and, upon 
such production, the Magistrate or Court shall proceed in accor- 
dance with the provisions of Section 468, and the certificate of 
the inspecting officer shall be receivable as evidence 


^ A 

1. Corresponding sections in former 
Codes. 


5Y1NUFS1S 

2. Legislative Changes. 

3. Scope. 


*" Code.— This section corres- 

ponds to S. 397 of the Code of 1861 and S. 444 of the Code of 1872. 

nIH section has been substituted for the 

old section by S. 127 of Act 18 of 1923. 


Tins section provides for delivery of the lunatic to the 
care of any relative or a friend of the lunatic on his application and the State 
Oovernment on conditions mentioned in this seclion may deliver the lunatic 

r»r friend and under sub-sec. (2) may call upon such relative 

r Jriend of the lunatic to produce the lunatic, if he is accused of an offence, 
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for trial before the Court on the certificate of fitness by the Inspecting Officer 
that such lunatic is capable of making his defence. 

CHAPTER XXXV 


Proceedings in case of Certain Offences Affecting the 

Administration of Justice 

476. Procedure in cases mentioned in Section 195. — 

(1) When any Civil, Revenue or Criminal Court is, whether on 
application made to it in this behalf or otherwise, of opinion 
that it is expedient in the interests of justice that an inquiry 
should be made into any offence referred to in Section 195, sub- 
section (1), clause (b) or clause (c), which appears to have been 
committed in or in relation to a proceeding in that Court, such 
Court may, after such preliminary inquiry, if any, as it thinks 
necessary, record a finding to that effect and make a complaint 
thereof in writing signed by the presiding officer of the Court, and 
shall forward the same to a Magistrate of the first class having 
jurisdiction, and may take sufficient security for the appearance 
of the accused before such Magistrate or if the alleged offence is 
non-bailable may, if it thinks necessary so to do, send the accused 
in custody to such Magistrate, and may bind over any person to 
appear and give evidence before such Magistrate : 

Provided that, where the Court making the complaint is a 
High Court, the complaint may be signed by such officer of the 
Court as the Court may appoint. 

For the purposes of this sub-section, a Presidency Magistrate 
shall be deemed to be a Magistrate of the first class. 

(2) Such Magistrate shall thereupon proceed according to 
law and as if upon complaint made under Section 200. 

(3) Where it is brought to the notice of such Magistrate, or 
of any other Magistrate to whom the case may have been trans- 
ferred, that an appeal is pending against the decision arrived at 
in the judicial proceeding out of which the matter has arisen, he 
may, if he thinks fit, at any stage adjourn the hearing of the case 
until such appeal is decided. 


SYNOPSIS 


1. Corresponding sections in former 
Codes. 

2. Legislative Changes. 

3. History of the section. 

4. R^ort of the Select Committee. 

5. Effect of the 1923 Amendment. 

6. Sub-section (2). 

7. Sub-section (3). 

— Pending against the decision arrived 
at in the judicial proceeding out of 
which the matter has arisen. 


8. Distinction between Sections 195 and 
476. 

9. Scope. 

10. Nature of Inquiry. 

11. No complaint necessary in respect of 
Abettors. 

12. Nature of complaint. 

13. Power of withdrawal. 

14. Practice and Procedure. 

(1) Time-limit. 

(a). — View before Amendment. 
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A. 

B. 

C. 


—View after the Amendment. 

(2) Appeal. 

— Limitation for Appeal 

(3) Revision. 

— Proper Forum. 

—Orders under Section 476A. 

(4) Points for consideration. 

It is expedient in the interest of justice 
that an enquiry should be made. 

May record a finding to that Effect.’ 
Into any offence referred to in Sec- 
tion 195 (1) (b) or (c). 

—Complaint in case of perjury. 
—Complaint in respect of offence 
under Section 211 I. P. C. 

—Offences under Section 195 fl) (c). 


D. 


E. 

F. 


15. 

16. 

17. 


— Neraji petition. 

— Offence must be specified. 
—Accused must be specifically named. 
Which appears to have been commit- 
ted in or in relation to any proceed- 
ing in that Court. 

Necessity of Preliminary Inquiry. 
Notice if essential. 

— Evidence in Preliminary enquiry 
how to be recorded. 

Court. 

Power of successor in office to make 
the order. 

Court forwarding an order for 
prosecution to District Magistrate, 
whether a sufficient complaint. 


ponds to S 1 7^I^orA^"vv\f ?Dci Codes. — This section corres- 

Act V of 1872, S. 135 of 

was almost Section 476 of the Code of 1898 

i. SSVSn M2 £ ^ s„b-„.i.„(2) „„ 

II of l9^6^anH*?b!. added by Act 

word “Chief PrpciH Magistrate'* was substituted for the 

^^orcI Chief Presidency Magistrate** by the said Act. 

follows section. Section 171 of the Code of 1861 read as 

When any Court, Civil or Criminal, is of opinion that there is sufficient 

Mode of proceed- ground for investigating any charge in cases mentioned 
Jng in cases mention- m the last 
cd in the last three 
preceding sections. 

having power to 
charged, and such 


any cnarge in cases mentioned 
m the last three preceding sections, the Court after 
ma mg such preliminary inquiry as may be necessary, 
may send the case for investigation to any Magistrate 
ry or commit for trial the accused person for the offence 
andTh7 thereupon proceed according to law, 

to take siiffiripn! K ^ f power to send the accused person in custody or 

bind r»vp -i appearance before such Magistrate and may 

bind over any person to appear and give evidence on such iLestigation.** 

of Iflfii^^ preceding sections** are Ss. 168, 169 and 170 of the Code 

S 170 J S^'iQWIwT^ W, S. 169 to S. 195 (1) (b), and 

of 1 R 79 ^ Q correspond to Ss. 467, 468 and 469 of the Code 

ol 1872 and Ss. 40, 41 and 42 of Act IV of 1877. 

of similarly worded as S. 1 71 of the Code 

notpd aKrit j \ modification regarding the numbering of the 3 sections 
“The IVf ^ words in the third paragraph which ran as follows : — 

. r he is authorised to make transfer 

** ■ s^^eh other competent Magistrate instead of 

the u himself** as also with the modification that before 

S' 4.71 Magistrate’, which occurred in the second paragraph of 

trial r>r’* r ^ecurrcd in the Code of 1861 and the words *on such 

ft the word ‘evidence* were substituted in the 1872 Code 

fi^n investigation' which is consequential on the substitu- 

s 171 m the section for the word ‘investigation* used in 

b. 171 of the Code of 1861. 

^ 1875 was almost similar in terms to S. 471 of 

the Code of 1872. 
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Section 44 of the Presidency Magistrate’s Act IV of 1877 was worded as 
follows : — 


“When any Civil, Criminal or other Court inferior to the High Court 

is of opinion that there is sufficient ground for inquiring 
into any complaint mentioned in Ss. 40, 41 or 42, such 
Court may either itself inquire into and commit the 
case for trial before the High Court, or may send the 
to any Presidency Magistrate having jurisdiction. The 
the accused person in custody or take sufficient bail for 
his appearance before such Magistrate and may bind over any person to 
appear and give evidence in the case. 


Procedure in cases 
mentioned in Ss 40, 
41 or 42. 

case for disposal 
Court may send 


Nothing in this sub-section shall prevent a Presidency Magistrate from dis- 
posing of cases under Ss. 172, 173, 174 and 175, I. P. C., where he himself 
is the Public Servant concerned.” 


Sir Arnold White, C. in. Rahimadulla Sahib^^^ in dhc\issing the corres- 
ponding provisions amongst others observed “The sections of the Code of 
1861 to which reference has been made were reproduced in the Code of 
1872 {see Ss. 468 to 471) under a Chapter bearing the same title as in the Code 
of 1861. In the Code of 1898 the sanction provisions were repreduced in 
S. 195 under a sub-heading 'Conditions requisite for initiation of proceedings' 
whilst the express provisions that sanction might be given at any trial dis- 
appeared. In the Code of 1898 the enactment empowering the Court to 
act on its own intiative in regard to offences referred to in S. 195 was repro- 
duced as S. 476 under the heading “Preceedings in the case of certain 
offences affecting the Administration of Justice” in close juxtaposition to a 
section empowering the Court to take action in certain cases of contempt 
(S. 480) a section which expressly provides for a procedure of an immediate 
and summary nature”. Wallis J., in the said decision observed : “the pro- 
visions of S. 476 when first enacted as S. 171 of the Code of 1861 were 
suggested by the provisions of S. 19 of the Criminal Procedure Act, 1851 
(14 and 15 Viet. Cap. 100)” and discussed the history and language of the 
English enactment. 

Sub-section (2) in the Code of 1882 appears to have been introduced to 
give legislative effect to the decision in Ishri Prasad v. Shamlai;^^ which hold 

that the order of the Court “was a sufficient complaint within the meaning 
ofS. I95”.3o ^ ^ 


The additions of the words "as if upon a complaint made and recorded under 
S. 200''^ in sub-sec. (2) appears to have been introduced in order to give 
legislative effect to the decision of the full bench in Ishri Prasad^^^ and in order 
to remove the doubts which previously existed as to whether an order under 
S. 476 could be treated as a complaint within the meaning of Ss. 190 and 
195 (c), and also as to whether the Magistrate to whom the case was sent was 
bound under S. 200 to examine the complainant, the presiding officer of 
the Court upon oath.®' It was further held in the above decisions®' that the 
effect of the amendment in sub-sec. (2) as also the amendment of S. 200 
by the addition of the wordl “Subject to the provisions of S. 476” 
was that the order of the Court under sub-sec. ( 1 ) was to be regarded as a 
complaint and was to be regarded as having been recorded under S* 200. 
The above full bench case over-ruled®' the view in Eranholi Athan^^ and held 


28. 

29. 

30. 


(1907) 31 M 140 (142, 143). 
(1885) 7 A 871 (FB). 

J'» in Phup 

(1904) 26 A 249 (262). 


31. Somayajipad, (1909) 33 M 48 (FB) 
(51) ; see In re Lakshmidas La{ji, 
(1907) 32 B 184 (189). 

32. (I903) 26M98(FB). 


Kunwat, 
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eiLunJuw not to alter the previously 

The Bombas HIM P°'^« High Court under S. 439 

th^mneu'dme'u ‘^at the words’introdicS by 

ceed vvfth th^ n e~ il^^ ^ Magistrate was bound to pro- 

tne investigation of a case sent to him by a Civil Court. 

made ■ in^tTmoLtd -‘‘The changes that we have 

vided that a ° not of great importance. We have pro- 

such preliminarv in application made to it or suo motu and after 

“comSd necessary. For the words 

S T 95 w; f?a ‘he proposed new 

complahn’ an^tr ‘may_ make a complaint’ for^hall make a 
Magistrate” wf- the criticism of the words “nearest first class 

class Macristnip I provided that a complaint should be sent to a first 
in thyinte^ For the words ‘if he thinks expedient 

the exercise of which we think might hamper a Magistrate in 

fit.’ In nrnpp ^^J^omment, we have substituted ‘if he thinks 

of ciausp I la fh ^ gtve eflfect to the decision arrived at in our consideration 
we hate inir^f Proceedings under S. 476, etc, should be subject to revision, 
record an order”^^^^ words which will make it necessary for the Court to 

has Committee, 1926.— “The Lahore High Court 

that thet sl?n M js needless waste of time of the Judges of a High Court 

tosed chairs ^ 476. The pro- 

aoDoint tr» officer of such a Court whom the Court may 

appoint to sign the complaint”— G. /. Part V 1925, p. 215. 

obserTed m "* (1924) 6 L 34 (40) 

Court tha t 1 u ^ die dignity of a Judge of the High 

Court that he should have to make and sign a Lmplaint”. 

adlilicatio!^^^J Amendment. — ^(1) The words ^*whether an 

Court can art ^ A or otherwise" seem to suggest that the 

or suo motu 476 either on an application from a party as in S. 195 


chnuU \ ^ expedient in the interests of justice that an inquiry 

into nnfr been inserted in place of “there is ground for inquiry 

Will h*. ^ o ence for the reason that under the amended section the Court 
required to make a finding to the effect that “i7 is expedient . . . .made”. 

tP.i '^referred to in S. 195 sub-sec. (1) Cl. (b) or Cl. (c)” substitu- 

intr P of the words “referred to in S. 195” seem to be a better draft- 
whirh 1 ^ application to offences against Public Justice 

n.l ^ Chapter XXXV, although it was held in the 

He^rr; f- 'vords “referred to etc.,” were merely 

Th ^ ° ofTences which could be dealt with under this section, 

cirvnf u ^ seems, have also set at rest the conflict of the following deci- 

i. which held that the section was applicable to S. 195 (1) (c) and the 


(1917) 40 A 144. 

33a. Somayajipad, (1909) M 48 (FB) i 

' b“i 84 ([aSB 


34. (1918) 43 B 300 (310) ; Rajkumer Singh, 
(1916) 1 PLJ 298 : 18 Cr LJ 135. 

35. Akhil Chandra De, (1895) 22 C 1004 
(1006) ; Ram Sakai, (1917) 40 A 144 
(146). 
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contrary view in Khedal,^^ or the doubt about the applicability of 

b. 476 to S. 195 (1) (c) as expressed in Jadunandan Singh.^'^ 

(4) The wor<h ^‘which appear^ to have been committed in or in relation to a 
^oceeding in that Cout^ have been substituted for the words ‘‘committed 
Detore it or brought under its notice in the course of a judicial proceeding.” 
Ihese words, as pointed out by the Select Committee, have been drawn in 
conformity with the new phraseology in S. 195, and this clause seems to 

suggest that the offence must have been committed in the proceeding before 
1 , Of It not committed then, the said offence must be in relation to such 
proce^ing. brought under its notice. But S. 478 infra where the words 
judicial proceeding’ have been retained. 

It has been held that under S. 476 of the unamended Code all 

that was required was that the offence referred to there should be either 

committed before the Court or brought under its notice in the course of a 

judicial proceeding and that it was not necessary that the person proceeded 

against should be a party or a witness in the proceeding.^^ We need not consider 

what are judicial proceedings” as that expression has been omitted by the 

amendment. We need not also consider the case of Kamta Pershad 

other cases where the clause “brought under the notice of the Court in 

the course of a judicial proceeding” was interpreted as being wide enough 

to cover an offence which may have been committed in another forum and on 
some previous occasions. 


fu tn or tn relation to a proceeding in that Cour/” seem to connote 

• relation or connexion with ‘any proceeding’ 

Hence the view in Girwar Prasad^'^ that there must be a 
judicial proceeding seems no longer tenable. The Calcutta High Court in a 
recent decision ^ has interpreted this clause. 


It seems that the amendment has the effect of susperseding the follow- 
ing cases which held that the section is not restricted, as regards the persons 
agains whom an order may be made, to parties to proceedings, and tlie 
view in Ejaz and other cases*^ where it has been held that the section applies 
to a^i/nw But the view in V. M. Abdul Rahman^^^ v/hxch. has followed the 
lull bench decision in Govinda^s case« that the section is applicable only to 
par/iw to the proceeding does seem to be right. It was further observed 

^* 4 . r* J^^i under the old Code e.g.^ the observations in Begu^ 

t.B. which was a leading case under the old Code have no 
application to the present section. The attention of the learned Judges of 
c angoon High Court in Abdul Rahman^^ does not appear to have been 
drawn to a later Special Bench decision of the Calcutta High Court in ' 
Bahadur v. Eradululla Mullick,^^ but all the same the view” seems to be the 


36. 

37. 

38. 

39. 


40 . 

41 . 


0892) 15 M 224. 

0?09) 37 C 250 : .14 CWN 330 : 1( 
GLJ 534 ; 1 1 Cr LJ 37. 

In re Kesha p Narayan Manalker, (1912) 
14 Bom LR 968. 

nonix » Girwar Prasad, 

6 AO 392 (398): Subbarayc 

^ ^7 ; Haibat Khan, 
^ ’ B<^l^akund, (1909) 

H CWN Ixiii : J/omal, (1869) 12 WR 
Gtrijananda, (1922) 26 OWN 
Ghandrakishore, (1916) 21 CWN 

6ALJ392 (398). 

Tarakeswar Mukhopadhya, (1925) 53 G 


488 : 30 GWN 504. 

42. Ganga Ram, (1917) 40 A 24; Bechu 
Behari Ul, {m^) 20 Cr LJ 630 (P) : 
^2lC%^\Ramsarup, 19 Gr LJ 236: 
43 IG 828. 

43. EjaZy 23 Cr LJ 328 ; Narayan Dhonddeo, 
(1910) 12 Bom LR 383 ; In re 
Deptjivalad Bhawani, (1893) 18 B 581. 

44. (1924) 3 R 95 (99) ; Manug Shwe Phe 
V. Ma Me Hmoke, (1924) 3 R 48. 

45. Govind Iyer, (1918) 42 M 540 (FB) ; 
see Bahe^dy Sikdar, (1924) 28 GWN 
880. • 

46. (1910) 37 C 642 SB overruling Begu 
Singhy (1907) 34 G 551 FB. 
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correct View The Legislature adopts the language of Cl. (b) S. 195 M) 
and no^t the langi^ge ol Cl. (t) which has reference to a ‘party’ but as was 

pointed out in Govind Iyer, S. 476 incorporates the conditions laid down 

cT I n\ ^ \ restricted to a party when the offence is as is mentioned in 
IJD (Ij {c). Ihe Lahore High Court however has held that Ss. 195 and 
4/6 were considerably altered in 1923, that nowhere in the Code it is said 

hat the Magistrate or the presiding officer of a Civil Court cannot take 
action against persons who are not parties to the proceedings before him in 

respect of the offences mentioned in S. 195, and if there is any such restric- 
tion it is only there by implication.^ The learned Judges in Balmokund*'^ 
consi ered the cases under the old Code. It seems the attention of the 
learned Judges was not drawn to an earlier decision in Bhau Vyanklesh 
i.noKrcKar which supports the view taken in Giridharilal Serowgee*^ and 
although It may be argued as was contended for in the decisions’* and’* that 
=). 4 /b IS a self-contained section, or as was held m Raj Kumar Smgh^'> ihal 
le general power of the presiding officer to complain against a person is 

not taken away by implication, these decisions”,’*,’* and** seem to be 
wrong. 

c incorporates the language of S. 195 (1) (A) and not of 

. lyo (1) (r) and the words in S. 476 “which appear to have been com- 
mitted m or in relation to a proceeding in that Court” are wide enough to 
cover a case of complaint against a person who is not a party, but the 
opening words of S. 476 have reference to action being taken in respect of 
o fences mentioned in S. 195 (1) {b) and cognizance by the Magistrate has to 
be taken in such cases under S. 195. Hence it follows that the Court is 
helpless where the offences mentioned in S. 195 (I) (r) are committed by 
persons who are no parties to the proceedings. The offences mentioned 
therein are Offences against Public Justice and a private person has got no 
/orw standi to move the Court. Hence the Lahore view in Balmokund^'^ 
although commented upon as the correct view in^^ as also the view of the 
. High Court^® — decisions under the present Code and the Patna 

view a decision under the old Code seem to be wrong. 

( K The amendment uses the word ^may make a complaint* in place 
of shall make a complaint*. It follows therefore that the Court is not bound 
to make a complaint, but should he decide to make a complaint he has got 
to comply with the terms of the section. 

(6) The words ‘nearest first class Magistrate* introduced for the first 
time in the Code of 1882 have now been substituted by the words Magis- 
trate of the first class having jurisdiction.'^ The word ‘nearest’ has been deleted 
in consequence of the decisions®^ where held that the word ‘nearest* must be 
construed reasonably ; it hcis reference to the area of the jurisdiction of the 
Magistrate to whom the case is required to be sent under S. 476 and not 
necessarily to his headquarters. It is not necessary to consider the view in 
Suppaya Thavagan^^ which held that sending the case to a Magistrate 

other than the ‘nearest* Magistrate was an irregularity curable under 
S. 537 (b). 


46a. Govindlyer, (1918) 42 M 540 (F B) ; 
l^f Baheruddy Sikdar, (1924) 28 CWN 

o80« 

47. Balmokund, 9 L 678 ; Ciniftaft 

48 608^^*' 

49. 21 GWn‘950. 


50. (1917) 37 IG 487 (P). 

51. 33CWNlxxi. 

52. Perumal, 2 Weir 590 see Dencldson, 
(1916) 43 C 542. 

53. (1912) 37 M 317 ; see also 

Sadhu, (1908) 8 Cr LJ 209. 
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The view of the majority of the full bench of the Calcutta High Court 
in Colin Mackenzie Mackay^^^ that the Chief Presidency Magistrate in taking 
cognizance of a complaint made by himself and sending it to another 
Presidency Magistrate made a technical mistake, not going to the root of 
the case does not seem to be right. The dissentient views of Rankin and 
Chakraverty, JJ., however seem to be right. 

[1) ^Signed by the presiding officer of the Court\ — These words are new. As 
illustration to S. 537 infra has been deleted it seems the Legislature condemns 
putting ‘initials’ : The Criminal Procedure Amendment Act (II of 1926) by 
inserting a to sub-sec. (1) has made an exception in the case of the 
High Court where the complaint may be signed by such officer of the Court 
as the High Court may appoint. This provision renders signature by Courts 
other than the High Court mandatory. 

(8) Presidency Magistrates are, as S. 6 would .show, a class by them- 
selves. They are not necessarily ‘Magistrates of the First Class’. The 
Amending Act X\TII of 1923 by S. 128 provided that a ‘Chief Presidency 
Magistrate for the purposes of this sub-section was to be deemed a Magis- 
trate of the First Class. The Amending Act (II of 1926} made all Presidency 
Magistrates ‘Magistrates of the First Class’ for the purpose of this section. 
This provision is new. Under the Code of 1898 in Presidency Towns the 
difficulty was felt in sending cases to ‘nearest Magistrate of the first class”. 
Although the Presidency Magistrate exercised the powers of the Magistrate 
of a first class under S. 32 in awarding sentence, it was held in case 

and other cases®^ that he was not a Magistrate of the first class. The High 
Court of Calcutta in Donaldson^^ sent the case to Alipur (Ut. 24 Parganas) as 
the Presidency Magistrate was not treated as the ‘nearest Magistrate of the 
first class”, and held further that the papers should be laid before the 
Government Solicitor for tsking action. In view of tlie proviso added bv Act 
n of 1926, Donaldson’s case'^® has been modified. 

6. Sub-section (2).— Owing to the introduction of S. 200 (a) by Act 
XVIII of 1923 when the complaint is by a Court as under this section the 
examination of the complainant has been dispensed with. It follows there- 
fore that the words “and recorded” which have been deleted is a consequen- 
tial amendment. 


The expression “proceed according to law,” requires the Magistrate 
receiving the reference to proceed under Chapters XVIII to XXIofthc 
Code.®’ 


Under S. 200 proviso {aa) it is not necessary for a Magistrate when a 
complaint is made by a Court to examine the complaint.®® The Magistrate 
is competent to proceed against persons not named in the complaint if it 
appears that they are concerned in the offence®® and neither S. 200 nor S. 202 
requires preliminary enquiry before the Magistrate can assume jurisdiction to 
issue process against the person complained against.®® - 


7. Sub-section (3). — Is altogether new and provides for stay of pro- 
ceedings or adjournment when an appeal is pending against the decision of 


54. 

55. 


56. 

57. 


30 CWN 276 (FB). 

Kedar Nath Kar, (1905) 3 CLJ 357 
(359) ; Aditram, (1907) 9 Bom LR 
\m\Chote Singh, (1908) 32 M 303 
(304). 

(1916) 43 G 542. 

Devidin v. Narayanram, (1920) 21 Cr 


LJ310;55 IG 470. 

58. Rathnaswamy, A 1943 M 50, 

59. Giridhari, 21 CWN 950 ; Nitai, 40 
CWN 573. 

60. Ranjit Singh v. Slate of Pebsu, A 1 959 
SC 843: 1959 Cr LJ 1124. 
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’■ » •k' i" f * 

Rives ule Je (3) may be compared with S. 344 ante and 

GaLdhar TUak^ f'" 1 ^eld in Bal 

p the full bench decision of the Calcutta Hi?h Court in 

7haf mL' D ivision Bench in Raj Kumari Debi v. Bamasundari 
of the rasp Tr ^ 'vas bound to proceed and not stay the investigation 

case - tha,’ cr and other 

cfviT Iiit7n7 T should not go on during the pendency of the 

Madras High Court in Anna Ayyar^^ distinguished 

^mnZri^-T' hi f Calcutta High Court in'^rm Chandra Roy v. 

Dowe n Court exercising civil jurisdiction 4d 

overCerl in criminal proceeding under this section, the said view was 
ruled in Hara Prasad Das.^^ Sub-section (3) has set at rest the doubt. 

Mavbtmm 11"° '■“•c.*'' Sub-section (3) does not enjoin on a 

It Is^ n h- 7 adjourn every trial whenever an appeal is filed, 

in his discretion to do so having regard to the facts of each case.’'’ 

o..t 7*“ decision arrived at in the judicial proceeding 

wi inh t *h * **** arisen’. — The words ‘judicial proceeding’ 

which have been deleted from sub-sec. (1) is used in sub-sec. (3) perhaps to 

1 ° 77® proceeding out of which the matter i.e., subject of 

cornplaint tinder S 476 had arisen, viz., whether it is a proceeding before a 

Civil, Revenue or Criminal Court as that would determine the forum of 
appeal mentioned in S. 476-B. 

Kw between Ss. 195 and 476. — The expression suggested 

X ^ hawani Das ^ viz> that the ^offence alleged to have been com- 

^ party which was loosely used in the old section for ‘'offence com- 
■ ^ jr i X ^ party has actually been adopted by the legislature as observed 
n Lai V. Bhawan Das?^ “The expression ‘committed in or in rela- 

• c Court’ which occurs in S. 476 and also occurs 

jn ( ) does not occur in S. 195 (t), where the words are ‘alleged to 

^ committed by a party to a proceeding in respect of a document 
produced or given m evidence in such proceeding.’ There would be no con- 
tact between the two sections whatsoever. Section 476 (1) (2) therefore 

*f^c nature of the complaint mentioned in cIs. (b) and 

[c)o y 5 . And the two clauses of the former section must be read with the 
wo c auses of the latter, when any question about a prosecution started upon 
the complaint of a Court ariscs.^^s Sections 195 and 476 must be read to- 
gether and S. 476 prescribes the procedure to be adopted by the Courts when 
making a complaint.*^^ Sankaran Nair, J., in the same case held “A com- 
plaint may be under S. 195 when the matter requires investigation. An order 
is to be passed under S. 476 when a prima facie case is made out. This will 


61 


62, 

63, 

64, 

65, 


66 , 

67, 


(1916)20GWN 116:18 CrLJI25: 
477 ; Tilak Pandiy, (1915) 37 A 

(1902) 26 B 785. 

(1866) Bcng LR (Supp. Vol.) 426. 
(1896) 23 0 610. ' 

34 C 848 j see Asrabuddin Sardar v, 
Kalidayal Mullick, 19 GWN 125 
Gobordhone Pramanik v. Iswar Chandra 
Pramanik, (1900) 5 GWN 44. 

(1906) 30 M 226. 

(1908) 35 G 909. 


68 . 

69. 

70. 

71. 

72. 

73. 


74. 


40 C 477 FB. 

N. C, Sheriff v. The State of Madras, A 
1954 SC 397 ; (1954) SCA 576. 
Venkatarani Lokshminarayan Chetty, ILR 
1957 AP299. 

(1915) 38 A 169 (173-4). 

(1925) 48 A 60 (65). 

Lakshmidas Lalji, (1907) 32 B 184 (189) 
dissenting from Begu Singh, (1907) 34 
C 551 (FB) ; Mathur A 1945 P 362. 
per Pinhey, J., in Aiyakannu Pillai, 

(1908) 32 M49 (FB). 
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explain many of the differences which will now be referred to.” In view of 

'-'T Nair, J., is no longer tenable. Miller 

Court The Rangoon High 

Court has held that an application under S. 476 now occupies e.xactly tL 

“ one made formerly under S. 195. Section 476 has-been 

cation. Section 476 has to be read with S. 195 and is therefore restricted 
by the limitation contained m cl. (i) of that section. An order for prosecu- 
tion under S. 476 cannot therefore be made for alleged perjury during a 

^ ground that the Bombay case and the earlier 

PonTtf ‘^“7 npon S. 478 read with S. 195 (1) (c). The Patna High 

Se old ‘he place 

ot the old Ss. 195 and 476. ® See also Commentary on S. 195 subra. The Allaha- 

bad High Court has held, (1) that in view of the amendments of Ss. 476 and 

Amending Act of 1923, there was strong ground for holdin<y 
that the ‘ntended S. 476 to be co-extensive in its scope with ds. (ft') 

an (r) of S 195 (1), (2) that S. 195 being a restrictive section, there was 
nothing in that section and S. 476 to prevent the Munsiff from making a com- 
plaint under ordinary law, in respect of an offence under S. 471, IPG 
which he found to have been committed before him.’® ’ 

S be made under 

b. 476 IS almost invariably a matter of discretion, so and the High Court will 

lot interfere with the exercise of that discretion except in extraordinary cases.«oa 

in its scope and includes offences not 
actually committed in the presence of the Court during Trial but also 

offences committed in relation to a Court proceedings outside the Court.*' 
he Court makes a complaint under this section for one offence the Magis- 
trate cannot convict the accused under another section. ^ 


is lal whediT/n "““q-ry'-What a Court has to decide under this section 
minL ^ V, 1 . of the kind contemplated appears to have been com- 

m',w’ yhether it is expedient m the interest of justice that it should be 

fi “ flec's'oo. the Court may if it 

thinks fit, hold such preliminary inquiry as it considers necessary. The nature, 

the preliminary enquiry are entirely at his discretion. It is no 
valid objection to such inquiry that the future accused were not allowed to 
cross-examine the witnesses who gave evidence against them at the inquirv.** 
In this case** the view m Perumala Venkata Subbiah,^* ok., that the party should 

viewirranrT'’"^*^^ s” witnesses against him and the 

case but t he future accused was entitled to produce evidence in his defence, 


75. (1907) 34 C551 FB subsequently over- 
ruled in Bahadur v. Eradulla MuUick, 

(1910) 37 G 642 FB. 

76. Maung Shwe Phe v. Me Me Honoke. 
(1924) 3 R 48. 

77. Jadunandan Singh, (1909) 37 C 250 : 10 
CLJ 564, following Dharamdas Koire, 
(1908) 7 GLJ 373 and distinguishing 
In re Debji, (1893) 18 B 581 and Akhtl 
Chandra, (1895) 22 C 1004; Kushal 
Ram, A 1931 A 443. 

78. Chamari Singh v. Public Prosecutor of 
Gaya, (1924) 4 P 24. 

79. Dwarka Prosad V. MakundSarup, (1925) 


24 ALJ 122. 

V. Aditram, (1924) 26 Bom LR 
80a. Ranjit Jfarain Sin^h v. Rambahadur Sineh 

(1925) 5 P 262. 

81. Md. Abubackerv. Md. Mokiuddin, (1955) 

1 MLJ 46. ' ^ ’ 

82. Karan Singh V. Stale, A 1956 MB 193 • 
1956 Cr LJ 1072. 

83. In re Raja Rau, {1926) 50 M 660 : 51 
MLJ 331. 

84. (1922) 44 MLJ 74. 

85. (1921) 6 PLJ 146. 
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were not accepted, but the view in Abdul Ghafur v. Reza Hussain^^ was 
followed. 

Any preliminary inquiry that may be deemed necessary under S. 476 
need not be of an exhaustive nature.®’ 

11. No complaint by Court necessary in respect of Abettors. — 

There is nothing to prevent the trial of an abettor of an offence committed 
by a party to a proceeding in Court without a complaint by the Court under 

S. 476.S® ' 

12. Nature of complaint.— Under the present law a Court must make 
a complaint and cannot directly order prosecution. The complaint must set 
forth the offence, the precise facts on which it is based and the evidence avail- 
able for proving it.®® 

13 Power of withdrawal.— Is regulated under S. 195(5). Hence 
complaint under S. 476 in respect of an offence under S. 21 1, I. P. C., cannot 
be withdrawn.®® 

14. Practice and Procedure. — No prosecution under S. 476 should be 
directed unless there is a reasonable probability of a conviction though the 
authority taking action under S. 476 should not decide the question of guilt 
or innocence.®^ 


• There is nothing in S. 476 which requires a Court to 
take action if at all immediately after the conclusion of the case in which the 
offences are said to have been committed or within anv fixed time thereafter.®® 
This case was distinguished in Ashraf 

Although it is clear as _ was pointed out in Gyan Chand Roy^^ that the 
responsibility of the prosecution undcF S. 476 rests upon the Judge entirely, 
there is a difference of opinion between different High Courts which are 
noticed below regarding Uime-limit\ 

(a) View before Amendment. 

Calcutta. — The Calcutta High Court by a full bench decision held in 
Begu Singfi^^ that the power under S. 476 is exercisable onlyy or immediately after 
the conclusion of the trial ; an application for sanction under S. 195 can be made 
later on as an entirely different and independent proceeding and it was further 
held therein that the word 'Court’ in S. 476 means the officer or Judge before 
whom the offence was committed and not his successor in office. 

Rangoon. — The Rangoon High Court in Maung Shwe Phe v. Ma Me 
Hmke^^ referring to the decision of the Full Bench of the Calcutta High Court 
in Begu Singh^^ and that of the Madras in Aiyekannu PillaP'^ held that they had 
been rendered obsolete by the amendment in 1923. 


86. (1912) 34 A 267 following Mutabudal, 
(1903) 26 A 249. 

87. Bhutan Chandra Prodhan, (1927) 55 C 
279. 

88. Fakir Singh, AIR (1928) 787, following 
. Ghansam Singh, (1910) 32 A 74 ; Debi- 

tat V. Dhajadheri Goshami, (1911) 15 
CWN 565 and dissenting from In re 
Narayan Dhonddev, (1910) 12 Bom LR 
383. 

89. Ram Prosad, (1927) 49 A 752. 

90. Ibid. 

91. Jadunandan Singh, (1909) 37 C 250 : 10 
CLJ 564. 


92. Titak Panday, (1915) 37 A 344 (346) 
following Girwar, 6 ALJ 392 ; In re 
Lakshidas Latji, (1907) 32 B 184; 
Rustamji Hormusji Tarwalta, (1902) 4 
Bom LR 778. 

93. (1916) 39 A 91 : Rahimulla Sahib, 
(1907) 31 M 140 FB. 

94. (1881) 7 C 208. 

95. (1907) 34 G 551 FB : 5 CLJ 508 : 11 
CWN 569, overruled in Bahadur v. 
Pradatulla MuUick, (1910)37 C 642 : 
12 CLJ 45 the meaning of ‘Court*. 

96. (1924) 3 R 48 (50). 



1383 


S. 476, Note 14] procedure in cases mentioned in s. 195 

Madras. — The Madras High Court by a full bench decision in Aiua 
Kannu held that the power conferred by this section can be exercised 

by the Court only in the course of a judicial proceeding or at its conclusion or 
so shortly thereafter as to make it really a continuation of the same proceed- 
ing in the course of which the offence was committed. This view wa*’, ex- 
plained \xi Pichai RowotharP^ and distinguished \nVenkanna PaltudiP''^ on the 
ground that the question decided in the said full bench case^’ was not how 
early, but how late a stage the Court’s powers under S. 476 could be exercised 
and it was held that action might be taken at any time during the course of the 
trial. 

Allahabad. — The Allahabad High Court in Tilak Pande-f did not follow 
the Madras view®’ but in Girwar Prasad^^ accepted the Calcutta view in Degu 
Singh^^ expressed by Geidt, J., in 34 C 551 FB (562). 

Bombay. — The Bombay High Court^ dissented from the view in Begu's 
case.®^ 

Lahore. — The Lahore High Court in Khan Muhammad^'^ distinguished 
the said full bench decision of the Madras Higli Court®’ on the ground that 
there was no delay in the case under consideration. 

Sindh. — The Judicial Commissioner of Sindh inrejelhnial WadhumaP 
follows the Bombay view in Lakhmidas Lalji and Wamay Dinkar's^ cases, viz.y 
that there is nothing in S. 476 either impliedly or expressly limiting the trial 
within which action under the section should be taken. 

Although there is no time limit as held by the Allahabad, Bombay, 
Lahore, Patna, Sindh and Oudh Courts which seem to be the correct view, 
application under S. 476 should be made promptly, but in view of sub-scc. 
^3) such proceedings should be stayed pending appeal. 

(b). View after Amendment. 

Andhra. — It cannot be put as a matter of law that action should be taken 
under this section either in the course of Judicial proceedings or immediately 
after its closure.^ The accused cannot take advantage of the delay, when it 
is not even alleged that the other parly is responsible for the delay.^ 

Allahabad. — Delay in filing camplaint under S. 476 is fatal.® 

Bombay. — Under S. 476 as it now stands, the application need not be 
made in the course of the proceedings out of which it arises or immediately 
thereafter.’ Whereafter issue of notice for perjury, nothing has been done 
for more than four years, the proceedings may well be dropped.® 


97. (1908) 32 M 49 FB ; RahimduUa Sahib, 
(1907) 31 M 140 (FB) ; see In re 
Padmanabha Hebbera, (1918) 42 M 422 
(424) FB ; Venkanna Pelrudu, (1916) 31 
MLJ 440 (453, 454). 

98. Pichai Rowthan, (1912) MWN 1206 : 
13CrLJ 825. 

99. (1916) 31 MLJ 440 (446). 

1. (1915) 37 A 344. 

la. (1909) 6 ALJ 392, followed in Sunder 
Lai, (1922) 44 A 642 : 20 ALJ 666. 

2. Lakshmidas 32 B 184 (192) 

Waman Dinkar, (1918) 43 B 300. 

2a (1922) 4 L 58 (60) : 93 IG 991. 

3. 7 SLR 187 : 15 CrLJ 541. 


4. Uggirclu Danaich, In re, (1935) An \VR 
837. 

5. Kuldip Singh v. Amar Singh, A 1958 
Pun j 166 ; see also Sundarasami Reddy 
V. Venkalaftpa Naidu, (1958) 2 An \V1< 
480. 

6. Narain, A 1948 A 287 ; 49 Gr LJ 361 
where Md. Kuka v. Dl. Judge Assen, A 
1937 R 62 and A 1946 A 156 referred 
to. 

7. Bhagwadas Naiaindas v. D. D. Patel and 
Co., A 1940 B 131 ; 41 Gr LJ 526. 

8. Krishnaji Narain v. Bhagvan Ganesh, A 
1943 B 113. 
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delay cHwo months Prescribed for such applications. A 

tion should be dismissed on®that gSd Xne' 

Oudh.— Has taken the same view as in Nagpurpo 

.he »< 

the order is part of the proceedings.!^ reasonably be said that 

who might have given ^perdnen/^e^^^^ father of the accused, 

mg the prosecution, unfess the accused is no grou^nd for not sanction- 

able and deliberate . 12 makes out that the delay was avoid- 

for in’ S- '28 has provided 

case ofAhamade Rahman v Dwip 

Court in the case nf r/ Bombay High 

no second appeal to the Hish ^Gou/t ^TL* Parshottam,^* that there is 

«-.« s;.“rs hr:4, 

Act. ^iTe ^ ‘h'= Limitation 

Court is not the High Court days'."® "‘PP^^’’ Appellate 

was held tha7*i” was”h7H^vh^ro^ 7 before the amendment it 

under tlxis section under S 439® and the was compeynt to revise orders 

The present Code h^ nr,7irl^ f ^ ^ Sessions Judge had no such powers.” 

for a reHsion bv S' and has provided 

sub-sec. (1). It vvas held bv a® full^ '^ords “'record a finding to the effect” in 
Eranholi Athan^^ that the Hiaii r Madras High Court in 

however was over-ruled bv a no powers of revision, which view 

was of the same Court in 

time by ' the ^*®rtduc'tron'''of a °P revision has at the same 

mentioid in S 195 nfm! 5 ®’ u P''°'"d=d ‘liat ‘he superior Court as 
subordinate CourUas L T P°'^^'‘" ""^er S. 476 when the 
for the making of such ap^k^t ™n.'^^ ‘‘ complaint nor rejected an application 

the ffighTcourt shoSld*’be "*■ section under which 

Revenue or Criminal^ Cburf th7 ‘C'vil, 

order of the « i rt > »»hen the revision is directed against an 

it follows that the a7Dhra?i°“‘ '’ 'l7b S- «9 and 

Bench On7 need^ir i ‘ '7 ‘he Criminal 

^ term it as a Civil Revision although the practice 


9. 
10 . 
11 . 

12 . 

13. 

14. 

15. 


Bholanath v. Acchram, A 1937 N 91 
^jjad Hussain, A 1935 Oudh 113 

A 1930 L 316 ; 31 Cr LJ 

• 1 ^ 0 » 

^j^PP^Mnker, In re K 1929 M 510: 
30 Cr LJ 866. 

air |l927) c'^287®‘ = 


16. 

17 . 

18. 


19. 

20 . 


(1925) 5 P262. 

Chandra Kumar Sen v. Sm. Maihuriya 
Debya, (1925) 29 GWN 1035. 

Gopal Barik, (1906) 34 C 42 : 11 CVVN 

L« • fj 460 ; see Ankanna, (1899) 
28 M 205. 

(1903) 26 M 98 FB. 

(1909) 33 M 48 (FB) following .Jn/iiw- 
saluNaidu, (1898) 21 M 124 FB ; see 
In re Bat Gangadhar Tilak, 26 B 785. 
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of the Calcutta High Court was to move the Criminal Bench against orders 
directed against Ss. 195 and 476 and term the same as ‘Civil Revision’ and 
the section applicable was S. 1 15 of the Civil Procedure Code and formerly 90 
days time wa.s allowed for such motions or applications as in Civil Applica- 
tions for revision. See tiie full bench decision of Hara Prasad Das.“^ 

Motions against applications under S. 476 against the order of a 

cases arising out ol applications against orders from the 
Civil Court, the Appeal will lie to the civil side of the High Court or the 
District Court as provided in S. 476B22 and revision under S. 115 C. P. C 
will lie to the High Court. But on which side ? 

The practice prevailing in the Calcutta High Court is to move the 
Crunmal Bench in such cases under S. 1 15 of the Civil Procedure Code, 
although 60 days time, and not 90 days are allowed. The Criminal Bench 
hears such applications as these cases are by standing orders for distribu- 
tion of business, taken up by the Criminal Bench. A full bench of the 
Allahabad High Court held in the case of (Banerji J., dis- 

senting) that the order under S. 476 passed by a Civil Court could not be 
revised under S. 439. In decision^^ the same High Court pointed out that the 
alterations in S. 476 had not affected the arguments or the decisions in Bhup 
Kumar's case,^^ and that even in revision against an order passed by the Civil 
Court S. 115, Civil Procedure Code is not applicable, but in the later 
decision*^ it held that revision lay under S. 115 Civil Procedure Code a^rainst 
an order passed under this section by a Civil Court. ° 

Orders passed by Revenue Courts— motion. — In applications 
directed against order of Revenue Courts the proper /oru;« for revision seems 
to be the Board of Revenue and not the High Court-^ since the High Court 
cannot revise orders passed by the Collector of a District as was held in Ram 
Sahai,^^ although it might be argued that the High Court can exercise the 

powers of general superintendence under S. 107 of the Government of India 
Act. 


Orders under S. 476-A.— Revision.— The Lahore High Court in 
Bechram^'^ and the Bombay High Court in SomabhaPs easels have held that as 
a general rule it is inadvisable for the High Court to interfere in revision 
with an appellate order refusing to withdraw a complaint. 

(4) Points for consideration. 

A. It is expedient in the interest of justice that an enquiry 
should be made. —If an action is taken under S. 476 the finding must be 
recorded to the above effect. The Select Committee observed : — “In order 
to give effect to the decision arrived at in our consideration to Cl. 114 that pro- 
ceedings under S. 476 etc., should be subject to revision we have introduced 
words which will make it necessary for the Court to record an order.” 
It has been recently held in Munnusami Naidu^^ that the provisions to record 


25. Behari Lai, AIR (!928) A 588. 

26. RamSahai, (1917) 40 A 144 (147) • 
Ashruf Alt, (1916) 39 A 91 distinguish- 
ing ; Bhajan Tewari, (1915) 37 A 334. 

27. (1928) 7 L 108. 

28. Somabhai Vallabhai v. Aditbhai Parshot-- 
tarn, (1924) 48 B 401. 

29. (1928) MWN 229: AIR (1928) M 
783 ; Sharda Bat v. Laxminarayan Rao 
A 1955 Mys 59. 


21. tl913)40G477 FB. 

22. Duval J., in Hamid Ali\. Aiadhu- 
sudh^n Das, (1926) 31 CWN 281. 

23. (1903) 26 A 249 : 9 (1904) AWN FB ; 
Swamippa Mudaliar, A 1959 M 107 
following Kumarivalu, ILR 1940 M 
107; A 1940 M 465 (FB) ; Hara Prasad 
40 G 477 FB ; Surendra, 35 CWN 775. 

24. Abdul Haq v. Sheo Ram, (1927) 28 
Cr LJ 296 ; 100 IC 376 : AIR (1927) 
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a finding that an offence has been committed is mant/a/ory and failure to so 

record IS not merely an irrugularity curable by S. 537, infra, for an appeal 

Ues. it was further held therein that complaint should not be made unless 

interests of justice so require. 

The expression 'it is expedient in the interests of j’ustice’ means to 
attain or do what is right and proper in the circumstances. As used in S. 476 
It does not mean that the prosecution should be ordered just to satisfy the 
private grudge ol a party. Tiie only relevant consideration is whether ‘it 
IS expedient in the interests of justice’ that a complaint should be made. 

1 nat mvoK^es a careful balancing of many features.^^ 

These words are the key-note to the section. =*2 

Whether it is expedient in the interests of justice, no hard and fast rule 
can be laid down and each case must be decided on its own facts.^^ 

Two things are necessary. The Court has to be satisfied that {a} it 
appears that an offence under S. 195 (1) (b) or (c) has been committed in or 
in relation to a court, (6) it is expedient in the interests of justice that an 
enquiry should be made.^^ It is necessary that a strong prima facie casQ 
should be made out.®^ Prosecution should not be directed unless there is 
reasonable probability of conviction.^® 

The mere existence of contradiction in the evidence of a witness is not 
sufficient for sentencing prosecution under S. 476. If the statement even if 
lalse is immaterial it is not expedient in the interests of justice to sanction 
prosecution.^’ 1 he judges in^’ should have used complaint by Court instead 
of sanction which must have been loosely used. 

B. ‘May Record a finding to that EflFect.’ — In the absence of an 
express finding that the prosecution is expedient in the interests of justice an 
order under S. 476 cannot stand as the defect is incurable.^* It has been 
held however in^® that the absence of such finding is not necessarily fatal, it 
can be cured by S. 537. It is sufficient if the record shows clearly that the 
Court has applied its mind to the expediency.^® 

C. ‘Into any offence referred to in Section 195 (1) (b) or (cj 
which appears to have been committed in or in relation to a 


30. Kedarnalh v. Kailashnath, A 1955 MB 
42 ; 1955 Cr LJ 484 ; Dikram Singh, A 
1924 L 680. 

31. Shrojf, A 1954 SG 397 ; 1954 Gr LJ 
1019 ;>m, A 1934 S 155. 

32. In re Chalor Jethaji, A 1932 B 551 : 34 
Gr LJ 33. 

33. Kuldip Singh v. Amar Singh, A 1958 
PuDj 166 ; 1958 Gr LJ 681. 

34. Tashkhir, A 1945 A 397 ; jVaivabali, A 
1931 G 760 ; John Peter, A 1953 TG 
343 ; 1953 Gr LJ 1419. 

35. in re Chalur Jelhajai, A 1932 A 351 ; 34 
Gr LJ 38 ; Mathura Sahu v. Damri Ram, 
15 Gal LJ 337; 18 Gr LJ 291. 

36. Narain Singh, A 1948 A 287 ; 49 Gr LJ 
861 ; Liaqat Hussain v. Vinay Prakasht 
A 1948 A 156 ; 47 Gr LJ 545 ; Gopal 
Das\. Jnanendranalh, A 1938 G 677 ; 
40 Gr LJ 450 ; Agha Ali Ahmad, A 1944 
34 ; Ganwar, A 1944 S 155. 

37. Balabhadra Piarayandu, In re, 1955 Aa 


WR 575. 

38. In re Pakriswami Pillai, A 1948 M 297 ; 
49 Gr LJ 340 j Nabani Nath, A 1933 
G 147 j 34 Gr LJ 684 (1); Surendra 
Nath V. Kuncha Charan, A 1930 G 352 ; 
Nand Kumar, A 1937 P 534; Maniswami 
Naidu,A\92^ M 783 ; ShardaBaiv. 
Lakshminarayan Rao, A 1955 Mys 59 
see Fakir, A 1953 Or 337 ; 1953 Gr LJ 
1834 ; Satish Chandra Malik, A 1930 G 
705 ; In re Chitikaxi Ramayya, A 1933 
M 67 (1) ; 33 Gr LJ 960 ; Surajlal v. 
Sheo Shankar Lai, A 1934 Oadh 272. 

39. Bachu Singh v. Tribeni Singh, A 1939 
P l7Q;Nawabalijrha, A 1936 P 162; 
Charan Das, A 1930 S 170 ; Lai Behari, 
A 1962 A 251. 

40. L.R.y. IJjalulla Paikar, 58 G1117; 
32 Gr LJ 842 ; Dwaraka Prasad, A 1910 
N 227 ; 41 GrLJ 157; Ram Prasad 
Ojha V. Moheshanand Pandey, A 1948 
P5;Ibu Ali, A 1935 A 608 (1). 
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S. 476, Note 14] procedure in cases mentioned in s. 195 

proceeding in that Court*. — Sub-section (1) does not authorise a complaint 
with reference to oflfences described in S. 195 (1) (a) committed in relation 
to a proceeding in Court. 

The proper authority to make a complaint under S. 476 is not the Court 
which took cognizance and issued process, but the Court which tried and 
disposed of the original case,^^ The Co«r/ contemplated by Ss. 195 and 476 
is the Court before which the offence of which inquiry is contemplated is 
committed.*® When a false information to police is followed up by a com- 
plaint in Court, held accused should be prosecuted under S. 211 I. P. C. and 
not under S. 182 I. P. C.** 

Powers under this section should not be exercised unless the offence 
referred to in S. 195 (1) (c) is committed by parties to proceeding.*® Ss. 195 
and 476 must be read together. S. 476 lays down the procedure as to how 
the bar imposed by S. 195 sub-cls. (1) (b) and (r) is to be removed. From 
S. 195 (1) (c) it is clear that it bars the cognizance of the offence of forgery 
and certain other connected offences when the offence is committed by a 
party to proceedings in Court. If such offence is committed by a person 
who is not a party to any proceeding in Court, this section has no appli- 
cation.*® The Court has no power under this section to complain against 
witnesses.*’ Where the offence charged does not fall within the purview 
of S. 195, the Court has no jurisdiction to complain under S. 476.*® 
Offence under S. 193 I. P. C. is an offence which clearly falls witliin S. 195 
(1) (b) ; The fact that the District Munsif has also complained that the 
facts establish offences under other sections not mentioned in S. 195 (1) (6) 
or (c) is not a ground for cancelling the complaint so far as offence under S. 193 
I. P. C.*® S. 195 does not bar trial of an accused person for a distinct offence 
disclosed by some facts, which is not included within the ambit of the 
section.®® 

Illustrative cases : 

Complaint in case of perjury. — In order to prosecute a man, it must 
be shown that he has not merely given evidence which is contradictory or 
which has not been believed but evidence which is intentionally false so as 
to form the basis of an enquiry or a complaint.®* Usually it would not be 
expedient to prosecute a witness who has made contradictory statements in 
the course of the same deposition, but this does not apply where different 
depositions are recorded after an inter\'al of time.®® Proceedings for perjury 
against a witness should be stated after conclusion of the case in which the 


41. Ramanaih Bux Singh^ (1926) 98 IG 63 : 
AIR (1927) Oudh 51. 

42. Tarakdas Makhopadhaya, fl925^ 53 C 
488 : 30 CVVN 504. 

43. In re Maneklal GarabddaSy (1926) 28 
Bom LR 1296. 

44. liambrose, (1928) 6 R 578. 

45. Rahimdino, (1927) 28 Cr LJ 989 : 105 
IG 802 : AIR (1928) S 69 (6); see 
also GtrdAart Lai Serowgee, (1916) 21 
CVVN 950. 

46. Mathur Prasad v. Pilambar Singh, A 
1945 P 362 ; 47 Cr LJ 183 ; Abdul 
Rahim V. Pusia Bat, A 1939 N 85 ; 40 
Cr LJ 572. 

47. Sengada Goendan v. Vayyapuri Goendan, 
A 1932 M 129; 33 Cr LJ 218 (1). 
Contra Dwaraka Prasad v, Mukund 
Swarup, A 1926 A 21 ; 26 Cr LJ 1506 ; 


K. S. Ibrahim, A 1925 R 28. 

48. AmbikaSahi,A 1948 A 80 ; 48 Cr LJ 
41. 

49. In re Papllugari Viera Reddy, N 1941 
M 576 ; 42 Cr LJ 800. 

50. Bashirul Huque, (1953,) SGA 1061. 

51. In re Chatur Jethaji, A 1932 B 551 ; 34 
Cr LJ 33 ; Karmat Ali, 55 C 1312 : 30 
Cr LJ 221 ; Subha Singh, A 1941 P 165; 
42 Cr LJ 446 ; Baldeo Das Tansuk Das, 
A 1918 C 97 (Statements made in 
Course of Lengthy cross-examination); 
Bata Krishna Pat, A 1945 P 295 
(routine statement made by witnesses) ; 
Mannalal Sardarmal Jain v. Ram Kishan 
Jodhraj Maharaj, A 1959 MP 264 ; 
1959 Cr LJ 848. 

52. Jit Singh, A 1945 N 145 ; 36 Cr LJ 
935. 


CRIMINAL PROCEDURE, 1898 [S. 476, NOTE 14 

Witness gives evidence.^3 \Vhere a witness gives false or fabricated evidence 

any ofTer.ee uSer S 47 

aii> ouence under S 193 or S. 471 I. P. C. was committed it cannot be said 

that ,t was committed in or in relation to or by a party to any iudicTal 
proceedings to attract the provisions of this section.”* ^ ^ judicial 

Complaint in respect of offence under S. 211 I P C PnnrtQ 

should consider whether an attempt to use the law in aid of a private grX 
and also what facts can be proved and whether these facts are likelvtobe 
acfusLdon ” \ 7 heS has authority to complain agai^ false 

rep"\T dot not a": Magistrate.^t testing such 

prosecution of informant uSeTs. flTh ^ 0 .*°*^ "ecessary for a 

jurisdtTron'oHhe'coun to^roieff 7nder st76^•n’'t''^'*'7 f 

referrpfl to in I'M / ^ ^ • i i respect of an offence 

"eS iZ'ied if.'ii/,;' '■’“'f'"", i- h*™ 

it is empowered to detU whh the offence a a v 7 ole°a?l 4 starts 

confine its complaint to the party and mt aTst cn 7 1 7 “ " r 
who was not <i party to the oroceedinfr hn/ against a person 

oftheoff'enre-^’ In/ . ^ participated in the commission 

oitiieoi encc. In an earlier case the same Court held that S 476 is 

restricted to the party in a case arising from S. 195 ([) (c) Where a 'nleader 

d “PP®ars to have been committed in or in Relation 

witn^s^es 77 r S*T 64 " the statements made by the 

ab rthTfec 7 whe ht 7 "°™"'hting Magistrate are irreconcil- 

wi Ls 7 s is 1777 ^ t m been committed by the 

Iplears to haTher Tire section assumes that an offence 

Slined at the application under S. 476 may be 

which the nffenr#' ' M a stranger to the proceedings in the course of 

Which the offence is alleged to have been committed.®^ 

Neraji petition, A neraji petition or a petition impugning the police 
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report and praying that the accused be placed on trial is a “complaint” under 
the Criminal Procedure Code.®^a 

OHence must be specified. — The law does not authorise a Judge 

in issuing a general roving commission to a Magistrate to inquire into the 

truth or falsehood of depositions, but the judicial inquiry must be as regards a 
specific charge. 

Accused persons must be specifically named — The section requires 
that the offence has been committed by some definite person or persons 
against whom pioceedings in the Criminal Court are to be taken.®^c 

Necessity of Preliminary Inquiry, — ^ After such preliminary inquiry 
as it thinks necessary.* — These words have been substituted for the words 
after making any preliminary inquiry that may be necessary.’ The alteration 
in the language is slight and seems to be a verba! alteration. 

In the following cases®® it has been held that the preliminary enquiry is 
discretionary as the Court thinks fit, but in«® it has been held that although 
the holding of preliminary enquiry is discretionary, it should be held when- 
ever necessary jn the interests of justice and in Darpa J^arain Bera v. Bepin 
Behari MitraP^ that a party cannot complain unless he has been prejudiced 
by the omission. The Patna High Court has held that in an inquiry under 
S. 476, the accused is entitled to cross-examine the witnesses of the oDoosite 
party.®® 


_ F. Notice if essential.— It has been held in Raja Rao^^ that the law does 
not intend that a Court which has complete discretion to refuse to hold an 
enquiry at all, must if it holds an inquiry, issue notice to the party and give him 

the equivalent of a full dress trial, but the Patna High Court in’® has held 
that ample opportunity should be given to the accused to show cause why 
he shou d not be prosecuted. 

Preliminary Inquiry or Notice. — Though not legally necessary has 
been held to be desirable in the following cases. It is not necessary that 
there should always be a preliminary enquiry before the Court can make 
an order under sub-sec. (1). It is a matter left entirely to the discretion of 


Gangadhar Predhan, (1915) 43 C173; 
Tayebulla, (1915) 43 G 1 152 ; 20 GWN 
1265. 

64b. Baijor Lai 1 G 450 ; Kashi ShukuL 38 A 
695: 14ALJ814. 

64c. Mahomed Bhakku, (1896) 23 G 532 
following Chowdry Mahomed Izarne Haq, 
20 G 349 : 534. 

65. Pir Jadir Baksh Shah, (1924) 6 L 34 
(39);/?flw Ram. (1926) 50 M 660: 
(1927) MWN 63 ; Surja Hariant, (1901) 
6 GWN 295 (297) ; Niyamut Mtah, 
(1905) 1 GLJ 630 ; In re Narayana 
Nadan, (1914) 26 MLJ 486 : 15 Gr LJ 
271, 

66. (1920) Pat Supp GWN 61: 54 IG 
173. 

67. (1911) 15 GWN 691 : 14 GLJ 123: 12 
Gr. LJ 209. 

68. Ganeshwari Palharaj, (1921) 6 PLJ 146. 

69. (1926) 50 M 660 : (1927) MWN 63 ; 
Raghaoiw. Baldevy A 1944 N 359:46 
Cr LJ 766 ; Nagar Md. v. Hamam 
Singh, B 1938 L 841 : 40 Gr LJ 140 ; 
In re Varadajalu Jlaidu, A 1937 M 716 ; 


Gura, A 1923 R79(l);5fl6» Ulfat 
Rai,\ 1919 A 15: 21 Cr LJ 276; 
M. C. Ganti v. P. L. Harbart, 58 C 215 : 
32 Cr LJ 826. 

70. Ramoo Sineh, {\Q20) Pat Supp GWN 
61 : 54 IC 173 ; see Lalji Gope v. 
V. Giridhari Chaadhury, (1900) 5 GWN 
106; Ram Prasad, 37 C 13 (20); 
Liqmt Hussain v. Vinay Prakash, A 1946 
A 156 : 47 Gr LJ 543 ; Sajjad Hussain, 
A 1935 Oudh 113 : 36 Cr LJ 319: 
Bai Kasturi Bat v. Anmalidas Lakhidas, 
49 B 710 : 26 Gr LJ 1189; Imam AH, 
A 1924 A 435 ; Perumali Venkata 
Subbiah, A 1923 M 228. 

71. Ram Prosad, C 13 (20); Lokenath, 
10 GWN 109 ; Ram Piary Roy, (1912) 
10 ALJ 247 ; Darpa Narain Beta v. 
Bepin Behari Mitra, (1911) 15 GWN 
691 ; Choudhuri Aluhammad Izherul Huq, 
20 G 349 ; Baparam Surma, 20 G 474 ; 
In re Jirabhal Mhosah, 7 Bom LR 84 ; 

2 Gr LJ 54 : Sarat Chandra v. Hari- 
charan, 51 Cal LJ 43 : A 1930 G 282. 



1390 


CODE OF CRIMINAL PROCEDURE, 1898 [S. 476, NoTE 15 

a /-n^a/aaV case has been made 
out. s 4/6 doe^ not make a preliminary enquiry essential in law and 

" “qa'ry would not be illegal.”c 

r further ^^PPoHed not by oral evidence but by documents 

no urther preliminary inquiry is necessaryPKi The terms of S. 476 do not 

ro?unl • enquiry before the making of the 

h 3Tth “"'y when the offence 

one ol those refei red in S. 195. There is no reason why there should be 

a preliminary enquiry before a complaint under S. 182 I. P. G. referred to 

Tnurt 1 V made by a public servant.’‘e The Allahabad High 

Gouit has liowever held that no person can be prosecuted under S. 476 unless 

‘\'"ade, and further held that the Judge or the Magistrate 
desiring to take action must himself make the inquiry.’^ Although preli- 

^‘"^773'^"'^""^^ ‘^?5"'“ble in cases of perjury, as was pointed out m Mathura 

t msad, on a strict interpretation the view in Shabbir Hussain^^ does not seem 

o e^ rig It. esides under S. 559 infra the Successor-in-office may hold an 
enquiry. ^ 


Evidence in Preliminary enquiry how to be recorded.— Although 
tiie Code does not expressly provide with regard to the manner in which the 
evidence m a preliminary enquiry under this section should 6e recorded a 
summary of the statements of the witnesses examined thereat should be made.’* 

person against whom the Court holds a preliminary enquiry cannot claim to 
cross-examine witnesses.’® ^ 


15. Court.— “Section 476 speaks of ‘Civil, Revenue or Criminal Court.’ 
It does not refer to any Court other than such Courts whereas S. 195 refers 
to Courts in general. To my mind it is clear that the expression ‘Courts’ 
m S. 1 9p is of wider scope than the e.xpression ‘Civil, Revenue or Criminal 

5 particularly clear by the amendment of 

0 [Z) . " The expression ‘Civil, Criminal or Revenue Court’ in S. 476 
cannot ot course include a priv^ate Court of arbitration or commissioner.” 

n er o. (aa) It IS not necessary for a Magistrate when a complaint is 
made by a Court to examine the complainant and neither S. 200 nor 202 
requires preliminary inquiry before the Magistrate can assume jurisdiction 

to issue process.’® High Court in writ petition deciding Civil rights is a Civil 
Court. A Tribunal hearing election petition is not a Court.®® A Com- 


71a. jYarajappa v. Chikramappa^ A 1059 Mys 
117:1 959 Gr LJ 618; Darpa Narain 
Berav.Bepin Behari Mitra, 15 OWN 
691 ; Asharfila, A 1952 A 306 : 1952 

Gr LJ 62 1 ; Kailashpali Mishra v. 
Mondial Ahir, A 1952 P 10 ; 1953 

Gr LJ 285 ; Sajjad Hussain, A 1935 
Oudh 1 13 : A/. Mohd. Kaka, A 1937 R 
62 : 38 Gr LJ 615; Puma Chandra Datta 
V. Sk. Dhaluy 58 G 374 ; A 1930 C 
721 (2) : Fazlur Rahman, A 1930 G 515. 
l\h. Jamuna Singh v. Lai Dhari Singh, A 
1934 P 538. 

1\q. Md. Tahir, A 1941 L 52:42 Gr LJ 
351 ; Mand Kumar, A 1937 P 534. 

7 Id. N. C. Ganti v. F. L. Harhart, 58 G 215 : 
32 Gr LJ 826 ; Sundarami Reddy v. 
Venkata Subba Maidu, (1958) 2 An \VR 
480. 
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A 1957 G 382. 
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Basim, A 1937 R 62 ; 38 Gr LJ 615. 
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m^sioner acting as Election Judge under U. P. Municipalities Act is not 
a Gourt.®^ A Special Judge constituted under the Special Court Ordinance 
cannot transfer a proceeding under S. 476 before it.®- Where a complaint 
IS filed by a Munsit and the District Judge hearing dismisses the appeal 
holding that there was sufficient material for a complaint, he is not pre- 
cluded from dealing with the case.®® A Divisional Commissioner acting 
under the Income Tax Act is not a Court.®-* 


16. Power of successor in office to make the order. — A full bench 
of the Calcutta High Court held that the expression “Court” could only 
mean the Judge who tried the case.®® This decision was over-ruled by a 
full court of seven Judges in Bahadur^s case®® and includes a successor in 
office. ^ A complaint under S. 476 should be made by tlie Magistrate who 
IS presiding in the Court at the time of the complaint and not his predecessor 
m office before whom the offence specified in S. 195 was committed.®^ The 
Rangoon High Court has held that after the amendment this section has 
been so modified as to allow the Court to act either on its own motion or 
suo mo;« and an application under S. 476 now occupies the same position as 
made formerly under S. 195 and there is no objection to action being taken 
by the successor of the judge who tried the case, although it was observed, 
that such application should be made promptly.®® The Legislature has now 
provided by S. 559 that the powers exercisable by a Court can be exercised 
by his successor in office — see also Dechram and other cases.®® 


The Bombay High Court has held dissenting from Begii Singh^^ that the 
words Committed before it or brought under its notice in course of a judicial broceedings^ 
relied on in Begu^'* which are no longer to be found in the section and that 
the alternative procedure under S. 195 is no longer open upon the amended 
section. Where the offence is alleged to have been committed in a proceed- 
ing before a Judge of the High Court, the word ‘Court’ in tiie section must 
be taken to mean “High Court” and any other Judge of that High Court 
would have the power to dispose of that application.®® It has been held tliat 
no prosecution under S. 21 1 I. P. G. is sustainable without complaint being 
first made by the Court which tried the case of the accused against the 
petitioner.®* The Court trying this case and not the Court before which 
proceedings are instituted and by which process is issued, is the proper autho- 
rity to complain.®^ The Patna High Court has held tliat a Court to which 
an application under S. 83, Transfer of Property Act, is made is entitled 

under S. 476 to make a complaint with respect to documents filed with the 
application.®® 


17. The Court forwarding an order for prosecution to tl 
District Magistrate — whether a sufficient complaint. — Where the Coi 


8 1 . Satyanarain v. Lai Chand, 1 960 Cr LJ 
1178: A I960 A 561 following 
Kedarnathy A 1957 A 484 (F B). 

82. Sree Kant Pathak, A 1945 P 84. 
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A 1942 M 753. 
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85. Begu Singh, (1907) 34 G 551 (FB) 
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86. Bahadur V. EraduUu Mutlick, (1910) 37 
G 642 SB followed in Khan Muhammad, 
(1922) 4 L 58 (60) ; P. C. Beharilal v. 
Abdul Kader, A 1940 L 292 : 41 Cr LJ 
843 j Puma Chandra Dalta v. Sheikh 
Dkalu, 34 GWN 914 : 32 Gr LJ 377. 

87. Subramania Chattiar, In re A 1957 M 


442; 1957 Cr LJ 765. 

88. Maung Shwe Phe v. Ma Me Hmoke, 
(1924) 3 R 48 (51, 52). 

89. (1925) 7 L 108 (110) see a\so Baldeo 
Prasad, (1924) 22 ALJ 772. 

90. Baikasturbai v. Vanmalidas Lakhmidas, 
(1925) 49 B 711. 

91. Sheikh Samir v. Sajider Rahman, (1926) 
53 C 824 (826) following Brown v. 
Ananda Lai MuUiek, (191G) 44G650: 
20 GWN 1347 ; Rambrose, (1928) 6 R 
blQ ‘, Muragan V. Ranmi Naidu, (1927) 
53 MLJ 455. 

92. Tarakeswar Mookerjee, fl925) 53 C 488. 

93. Chamari Singh v. Public Prosecutor of 
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*'s section merely 

directed a copy of his order to the District Magistrate for necessary action 

Bu'rUre Calcmu did not vitiate the order.'^ 

undersell I 1 ®^ ^ ^ «se 

in writing simply sent the proceeding to the S. D. O. for dispofal.®^ ^ 

476A, Superior Court may complain where subordi- 

r?vn R "P”**®** so.-The power conferred on 

Civil, Revenue and Crminal Courts by Section 476, sub-section 

( ), may be exercised, in respect of any offence referred to there- 
in an a eged to have been committed in or in relation to any 
proceeding m any such Court, by the Court to which such former 
Court IS subordinate within the meaning of Section 195, sub- 
section (dj, m any case in which such former Court has neither 

made a coinplaint under Section 476 in respect of such offence 

nor rejected an application for the making of such complaint : 

and, where the superior Court makes such complaint, the provi- 
sions of Section 476 shall apply accordingly ^ 


SYNOPSIS 

6. Rejected. 

7. Ss. 476A and 526. 

8. Appeal. 

9. Appeal to Supreme Court. 

c I no Changes. — This section and the next was added by 

c Committee. — *‘VVe have entirely redrafted 

OS. 476A and 476B. S. 476A in our draft is now confined to the case where 

a superior Court takes action after no action whatever has been taken under 
o. 476 in an inferior Court.’* 


1. Legislative Changes. 

2. Report of the Select Committee. 

3. Effect of Amendment. 

4. Scope. 

5. Expediency of prosecution. 


If t r Amendment. — This section gives effect to Bechu 

Benari Lai s case®* which held that the Sessions Judge on appeal was entitled 
to direct the prosecution of the petitioner for forgery irrespective of the fact 
that he was not a party to the original proceedings and supersedes the view 
in Ram Prasad Malik^'^ which held that neither the High Court nor the Sessions 

Judge had power to direct a prosecution for an offence committed before the 
Provincial Small Cause Court. 

pendency of an application for sanction before a lower 
Court (but not rejected) is no bar to the superior Court from granting the 
sanction under S. 476A.®® S. 476 contemplates that a Court may either of 
its own motion or on application make a complaint- S. 476A contemplates 
that an appellate Court may make a complaint if its subordinate Court has 
taken no action under S. 476 suo motu or has rejected any application made 
to it to do so. S. 476B gives a right of appeal to an appellate Court under 


94. Maung Shwe Phe v. Ma Me Hmoke, 
(1924) 3 R 48 (50). 

95. Durjodhan Bhat, (1925) 52 G 666. 

96. (1919) 20 Cr LJ 630 : 52 IC 390 (P). 

97. (1909) 37 C 13 ; Harinandanf A 1941 


P 592 ; Nironjanlal Mxtalcdy A 1944 A 
40 ; 45 Cr IJ 403. 

98. In re Ramdas Vishnudass, ( 1 924) 26 Bom 
LR 713. 
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certain circumstances.®® Under this section the power conferred on a Court 
by S. 476 (1) may be exercised by the Court to which such former Court is 
subordinate witliin the meaning of S. 195 (3). No appeal lies against the 
decision of the claims Commissioner appointed by the Government under 
the provisions of the Railways Act to enquire into and decide the claims 
arising out of railway accident. It is not competent for the High Court to 
make a complaint in respect of the offence under Ss. 420 and 193 I. P. C. 
alleged to have been committed in or in the course of the proceedings before 
the Railway Claims Commissioner.' 

5. Expediency of prosecution. — If the perjury would not very much 
affect the result of the trial in which it was committed, it is not expedient 
in the interests of justice to prosecute the perjuror.'^ 

6. “Rejected”. — Sections 476A and 476B do not talk about dismissing 
an application but in the case of rejecting and in the other of refusing to 
make a complaint on application.® A dismissal for default does not amount 
to a refusal, an application in revision lies to the High Court.* The word 
“rejected” means rejected after consideration in the merits.^ 

7. S. 476A and S. 526.— It is impossible to allow the same Judge or 
the same Magistrate to be the complainant and the Court.® Transfer was not 
directed in Sai^ but the proceedings were quashed as fresh trial was thought 
in the circumstances of the case inadvisable and the principle of 'nemo debet bis 
vexarV applied in the spirit if not in the letter. 

8. Appeal.— Would lie from the decision equally wliether the Court 
refused to make a complaint under S. 476A or whether he made a complaint 
under S. 476.® The proceeding in the Committing Court in which the 
person deposed can be a proceeding both in relation to the Sessions trial as 
well as in relation to the Criminal appeals heard by the Court. The High 
Court can therefore file a complaint under this section.’ The High Court 
is competent by virtue of S. 476A to institute a complaint under S. 476 
against the accused for using forged documents before a Sessions Judge.® 

9. Appeal to Supreme Court. — Where the plaintiff made an applica- 
tion in the Court of the Successor of the Court which had tried the plaintiff’s 
suit as a Subordinate Judge first class, asking that a complaint be filed 
against the appellant under Ss. 193 and 471 I. P. C. but before it could be 
heard the successor was transferred. The District Judge thereupon trans- 
ferred the matter to the Senior Subordinate Judge who made the complaint. 
On appeal to the Additional District Judge it was held that the Senior 
Subordinate Judge had no jurisdiction to make the complaint as he was not 
the successor. The High Court in revision set aside the order of the Judge. 
The Supreme Court held that the High Court was neither the Original 
Court nor the Court to which the original Court was subordinate according 
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jurisdiction to make the 

and sho I 1 V Therefore all that the High Court could, 

accoShig to disposal 

Pivif^R^’ ^ny person on whose application any 

n a nt Cr^tnaJ Gouit has refused to iLke a com- 

a cim^ain"t''h whom such 

such Z t n""' ‘he Court to which 

1 9? the meaning of Section 

nntl’re ^ Superior Court may thereupon, after 

rnmn^a- . parties concerned, direct the withdrawal of the 
complaint or, as the case may be, itself make the complaint which 
the subordinate Court might have made under Section 476 , and, 

such complaint, the provisions of that section shall 
apply accordingly. 

SYNOPSIS 

8. Appeal if governed by Criminal Pro- 
cedure Code. 

9. Appellate Court should consider on 
the merits. 

10. Appellate Court has no jurisdiction to 
take additional Evidence. 

11. Procedure. 

12. Revision. 

This section is new and was added by S. 128 
to avoid the difficulty pointed out in Bhagi- 


1 . 

2 . 

3. 

4. 

5. 

6 . 
7. 


Legislative Changes. 

State^Amendment. 

— Bombay. 

Report of the Select Committee, 

Scope. 

Limitation. 

Does a second appeal lie ? 

Forum of Appeal. 

1. Legislative Ghanjees. 

ofAct XVIII of 1923. 

The section was inserted 
ralhi}^ 

2. State Amendment 

of 1948°rmm^eh following new section was inserted by Bombay Act 46 

?at on mXto itff;fii;n ^ Criminal Court dealiigwithanappli- 

appcri unlr S 476A afd "u o'*" a Conrt dealing with an 

have Dower to mak/* « k ^ Court dealing with an application in revision shall 

shall be made ^ ^ just. Proved that no such order 

ment ^ ^ ^ Government or any public servant acting on behalf of the Govern- 

firalU fr*?^^***'* of the Select Committee. — “Section 476B provides speci- 
makj^a compl^m “ making of a complaint or against a refusal to 

iAjiir>t!! 'i 476B gives a right of appeal to a person against 

ar*r*Mi . such person succeeds on appeal, the 

appe late Court s order would be to direct the withdrawal of the complaint. This 

Ii ^hat an appeal is to be filed after a complaint has 

actually been made and not before. The Bombay High Court has held 
a in quas ing under S. 476B the direction should be a ‘withdrawal of the 

. It not enough to direct that the sanction granted bv the 
w fi withdrawn.>2 A full bench of the Punjab High Court has 

^ hat the appeal under S. 476A is entirely a creature of and governed 
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12 ALJ 684. 
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12. Sanabhai V. Aditram, {\92\) 48 B 401 
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by t^he provisions of the Criminal Procedure Code and has nothing to do 
with the Civil Procedure Code. As such the appeal is a Criminal appeal 
and. not a Civil appeal, although decided by the Civil Court. The Court 
deciding such an appeal whether it is a Criminal, Civil or Revenue Court, 
IS acting as a Criminal Court under the provisions of the Cr. P. Code 
and there cannot be any revision under S. 1 15 Civil Procedure Code against 
the decision in a Criminal Appeal, which must logically be governed by the 
provisions of S. 439 Cr. P. Code. Further any Court subordinate to the 
High Court whether it is a Criminal, Civil or Revenue Court when it is 
deciding an appeal under S. 476A must be deemed to be an inferior Criminal 
Court within the meaning of S. 439.^3 The Allahabad High Court in a 
case where the proceedings initiated under S. 476 arose out of a Civil suit 
and was heard by a Civil Court which directed the filing of a complaint and 
the appellate Court dismissed the appeal against the order for default but 
subsequently ordered its restoration, held that the proceedings must be 
treated as Civil proceedings to which Civil Procedure Code applies and not 
Criminal proceedings to which Criminal Procedure Code will apply. Although 
the appeal is provided for in S. 476-B, its procedure for hearing would be 
governed by Or. 41 R. II Civil Procedure Code and as such when the appeal 
was dismissed for default an application for its restoration was made under 
Or. 41 R. 19, C. P. C., the lower Court had jurisdiction to restore the 
appeal.'^ The Calcutta High Court has held that the provisions of Or. 4 

R. 11 Civil Procedure Code will not apply, it is a statutory appeal but has 
held that when this appeal is from a Civil Court, Revision lies under S. 1 15, 
C. P. C., but the Criminal Bench hears such applications as the Chief Justice 
allots such cases to be heard by the Criminal Bench.*^ \n Hamid Ali w. 

Chotzner, J., held in view that the appeal is regulated by 

S. 424, Cr. P. Code. Duval, J., held the view that it is regulated by Or. 41, 
Civil Procedure Code. The Madras High Court has held that when the 
order is passed by a Civil Court revision lies under S. 1 15 Civil Procedure 
Code and not under S. 439.^’ If the complaint relates to offences mentioned 
in S. 195 (I) [b) and S. 195 (1) (c), an appeal would be competent. No 
appeal lies in respect of an offence mentioned in S. 195 (1) (a). Where the 
Legislature does not provide for an appeal it is preposterous on the part of 
the appellant to invite the Supreme Court to interfere in Special appeal.^® 
Ss. 476B gives an appeal against a refusal to make a complaint, not against 
dismissal for default.^® Appeal under S. 476-B is against making a 
complaint and not recording a finding. Starting date of limitation is the 
date on which the complaint is signed and not forwarded to the nearest 
Magistrate. In such cases an application for revision lies to the High 
Gourt.2® Section 476A gives a right of appeal to an applicant against refusal 
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of Court to make a complaint and not against dismi^al r.C j- 

started by the Court ^ clismissal of the proceedings 
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prescribe or specifically 

.t‘tmprai;rinr„‘';:et;:afe‘t 


The Aether r^erson'^h^^ bT preset fed'or noL 

Ihe Oudh Court in^ held the same view following /iriV. 27 The Madras 

^’^28 Rowthers^^ has dissented from^o the view in RaniiCs 

case 28 which was doubted in Ram Chandra^s case.ai ^ 

wTstitt";^ ^^^darAddya v. Nanxlal 

of an aoneal was nnt tV t point about the possibility 

01 an appeal was not discussed, seems to be wrong. ‘ 


the ^evv’intL'!? no provision for second appeal but it is submitted that 

itnircattn thattt Chowdhry^'^ so far as it says by 

whether <s 11 ' cannot exercise the powers of revision 

^an hardirhe sn I ^ode, Is the case may be, 

learnerl Ti^Htrp ^ niatter of fact in a later decision^® the same 

learned Judges revised the order under S. 115, G. P. G. 
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7. Forum of Appeal.*— The section uses the expressions “any Civil, 
Revenue or Criminal Court” and enjoins that appeals lie to the “Court to 
which such former Court is subordinate within the meaning of S, 195 
sub-scction (3)”. 

See Commentary on S. 195 (3). 

In Mohim Chandra Nath Bhowmich}^j Mukherji and Graham, JJ., held 
that appeals would not lie to a Magistrate to whom appeals are transferred 
for disposal under S. 407 (2). 

The Madras High Court in Kalayanji v. Ramdeen Lala^^ held that an 
appeal against an order of a Judge of the Presidency Small Cause Court, 
Madras, directing under S. 476 the prosecution of a person for offences under 
Ss. 193 and 196 lies only to the Appellate side of the High Court and not to 
the full bench of the Presidency Small Cause Court under S. 38 of the 
Presidency Small Cause Court Act (XV of 1882) or to the Original side of the 
High Court. 

An appeal lies under the provisions of the Code against an order made 
by the Court to which the Court making the complaint is subordinate^®. 

Appeal lies from the order of a single judge of the High Court to the 
Division Bench of the High Court and not to the Supreme Court’’^ An 
appeal from an order of the Division Bench of the High Court lies to the 
Supreme Court^®. 

8. Appeal if governed by Criminal Procedure Code. — Chotzner, J., 
held that an appeal under this section against an order under S. 476 by a 
Civil Court must be dealt with as an ordinary appeal under the Code as is 
provided by S. 424, but Duval, J., held that the appeal must be treated as a 
Miscellaneous Civil Appeal and registered under Or, 41 of the Code of Civil 
Procedure®®. 

For the purpose of limitation an appeal under S. 476-B is an appeal under 
the Criminal Procedure Code and the delay may bo condoned under S, 5 of 
the Limitation Aci®^*. 

It has been held that an appeal from an order under Section 476 from 
a Civil Court lies to the Civil Court'^®* though it is heard by the Criminal 
Bench. 

9. Appellate Court should consider on the merits. — The 

Legislature intended that an Appellate Court in cases of appeals under S, 476-B, 
should consider the entire matter on its merits^. 


34. (1928) 49 CIJ 342 : 33 CWN 285. 
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347. 
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307. 

33. M. C. Shariffy A 1954 SC 397 distin- 
guished in Naraindasw State of U.P., 

A 1961 SC 181. 

39. Hamid AH Btpari v. Madhusudan Das 
Sarkar, (1926) 31 CAVN 281. 
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Dhupnerain Singh, A 1954 P. 76 (FB) ; 
Rasotuddin, 53 C 827 ; In re Subta~ 
mania Aiyar, A 1955 M 12 ; Jonordana, 
57 M 177 FB. 
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Charon Dey, 51 CLJ 45 ; Hukum Rai, A 
1957 Punj, 134 (FB) ; Dhup Ratain 
Singh, A 1954 P. 76 (FB). 

40. Ram Charon Das, (1925) 23 ALJ 5 
followed in Jogabandhu Choudhury v. 
Abdul Subhan Sarkar, 33 CWN 
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10. Appellate Court has no jurisdiction to 
evidence — A District Judge has no jurisdiction to take 
in a matter coming up under this scction‘i. 


take additional 

additional evidence 


The appellate Court acting under this section has no jurisdiction to 
remand the case to the lower Court for recording additional evidence and to 
base Its conclusions on the additional evidence so collected^'. 

The appellate Court acts illegally if it remands the case directing the 
Court of first instance to file a complaint ; it must do so itselP^ 


power to remand the case but has 
uTry additional evidence^. - The Andhra High Court has held a con- 


11. Procedure.— ’IVhere an appeal is preferred under S. 476-A against 
an or er of the Munsif under S. 476 refusing to direct a complaint to be 
made on the view that he had no jurisdiction in the matter, feW, it is the 
duty ot the Judge to decide first of all whether the Munsif was correct in the 
View he took about jurisdiction"*®. 


12. Revision.— The Bombay High Court in Somabhai v. Adilbhai" 
m view of the amendment of S. 439 by deletion ofS. 195 doubted whether 
It could exercise revisional powers under S. 439 in a case under S. 476, 
although It held that it had such powers in extraordinary cases. 

Superior Court to which appeals ordinarily lie and which is empowered 
under S. 476-B to hear an appeal cannot necessarily be deemed to be a 

Court. It can continue to be a Civil Court if it is in fact a 
Civil Court and in that view where an order is passed by a superior Civil 
Court the case does not fall under S. 439 and the High Court has no power 

A .S- ^^39 or S. 107 of the Government of India 

Act . Ihis case is a decision by Sulaiman, J., — a single Judge. True, 
there IS no revision under S. 439 or S. 107 of the Government of India 
Act but the decision cannot be supported, although it has followed the 
(^cision of the full bench in Bhup Kunwar^^ in so far as it has held 
that the High Court has no power of interference in revision. The High Court, it 
may be pointed^ out, has in such cases, the powers of revision under S. 1 15 

C. P. C. See hanai Lai Saha v. Alakhan Lai Saha!^ and Abdul Huq v. 
Sheo Ram^^, 

Revision lies under S. 1 15 Cr. P. C. if the order is from a Civil Court®** 
and under S. 439 if it is from a Criminal Court®*. 
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43. Sharda Bai v. Lakshminarayana Rao, 
A 1955 Mys 59: 1955 Cr LJ 718 ; 
State V. B. K. Pal Choudhmy, A 1959 
Ass 197 overruled by Dr. Pal Choudhury, 
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Manni Lai, A 1937 A 305. 


45. K. Narahari Pillai, A 1959 A P. 51. 
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217. 

49. (1903) 26 A 249. 
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477. [Power of Court of Session as to such offences 
committed before itself.] Rep. by the Code of Ctiminal 
Procedure {Amendment) Act, 1923 {18 of 1923), S. 129, 


478. Power of Civil and Revenue Courts to complete 
inquiry and commit to High Court or Court of Session — 

(1) When any such offence is commuted before any Civil or 
Revenue Court, or brought under the notice of any Civil or 

Revenue Court in the course of a judicial proceeding, and the 

case is triable exclusively by the High Court or Court of Session, 
or such Civil or Revenue Court thinks tiiat it ought to be tried 

by the High Court or Court of Session, such Civil or Revenue 

Court may, instead ol sending the case under Secti .n 476 to a 
Magistrate for inquiry, itself complete the inquiry, and commit 
or hold to bail the accused person to take his trial before the 
High Court or Court of Session, as the case may be. 

s 

(2) For the purposes of an inquiry under this section the 
Civil or Revenue Court may, exercise all the powers of a Magis- 
trate ; and its proceedings in such inquiry shall be conducted as 
nearly as may be in accordance with the provisions of Chapter 
XVIII, and shall be deemed to have been held by a Magistrate. 

SYNOPSIS 


1. Corresponding sections in former Codes. 

2. Legislative Changes. 

3. State amcndmcnls (1) Madras (2) West 
Bengal, 

4. Scope. 

5. Sub-section (1). ‘Any such offence’. 


6. Case sent by a subordinate Judge to a 
D. M. for investigation. 

7. Inquiry. 

8 Sub-section (2). Preliminary inquiry, 
y. Power of High C^ourt. 

10. Jurisdiction of Sessions Court — District 
Munsif — Inferior Criminal Court. 


!• Corresponding sections in former Codes 

This section corresponds to Ss. 173 and 1 75 of the Code of 1861 and 
Ss. 474 and 476 of the Code of 1872. The section in the Code of 1898, before 
it was amended was similarly worded as that of the Code of 1882. 

2. Legislative Changes 

In sub-section (2) the words “subject to the provisions of S. 443” after 
the word “may” were omitted by S. 28 of the Criminal Law Amendment Act 
(XII of 1923) and the words, ^‘and of Chapter XXXIII in cases where that chapter 
applies^* were inserted by the same Act. 

Ss. 443-464 were deleted by Act 12 of 1923, Section 28 and the words 
“and of chapter XXXIIl in cases where that chapter” applies were omitted 
by Act 17 of 1949. 

3. State Amendments 

(1) Madras. — In sub-scclion (1), the words ‘High Court or’ wherever they occur and 
the words ‘as the case may be’ were omitted by Madras Act 34 of 1955. 

(2) West Bengal. — Same as in Madras Amendment, vide City Sessions Court Act, 
(W. B. Act 20 of 1955). 
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wordt'‘‘anr-dro]lS::ce” to Civil and revenue Courts. The 

> oiience relate to olTences referred to in Section 195.^2, 

SESSION Kjr 

offence referred to in sIVoo and words mean an 

clause (c) Section 195 tm niToti r offences mentioned in 

circumstances under which it is^r that section qualified by the 

proceedino in any Court in men by a party to any 

proceeding, as described in rl M ^ evidence in such 

the formcTr is tK u rl have no doubt that 

S. 478 of the Code are the offenr*^”’ and that the offences referred to in 

to suclt odences when comm iue^V"""'^ 

and Chalterjec If after 'wtness of the party.-'* Mookherjee 

aulliorities, therefore is tliat ‘^bser^^ “The result of the 

S. 195 upon S. 478 indirinl* ■ ^ ^iy*:®**on of the effect of clause (c) of 

efl'ect of cl. (b) of S. ^95 noon s'*T7r divided ; but upon the question of the 
in favour of the view that ihe n rr’ recent decisions of this Court 

to be treated as incorporated i.tThVlauenMovlt^ *" 

Fatehabad^ in\he Disti4cr j^*d*cial proceeding before the Munsif of 

suspected of such offences for trf d iho r 

- -- -a 'a 

Inves'tieadon^^R^r"^ 1 Sul^rdiuate Judge to a District Magistrate for 
Ma^isuffe nf *" ‘“''estigate— It was held that the 

ingi S 16 of AcfxXinTns^^^^ i-estigation accord- 

clause' ('r/nfSp^?i sanction to a private person under 
Secd^478 nnr ^ I ^ "“r' not debar a Civil Court from prodding under 

vrZie oer/n^ hfh" I t ■?. of a complaint made by a 

Section ^ o be a bar, till set aside, to a proceeding under that 

Inquiry prior to commitment is 

essential.-Where the Court elects to commit the accused itself, the pro- 
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cedure as to preliminary enquiries into cases triable by a Sessions Court 
(Chapter XVIII) must be strictly Ibllowed.^^ 

The power of a Civil Court to commit a case to the Court of Session, 
after completing the preliminary inquiry, is given by S. 474 of the Code 
of 1872 and is restricted to the class of cases provided in that section, 
viz^y where oflences exclusively triable by a Court of Session arc com- 
mitted before tlic Civil Court. “ A Civil Court making an inquiry under Sec- 
tion 478 should proceed in the same way as a Magistrate would do in enquiry 
into a case before committal.^® 

^Exercise all the powers of a Magistrate.’ — Stanley, C.J., lield : — 
“In the one and only case in which I know of criminal jurisdiction being 
conferred upon Civil or Revenue Courts, viz-, Sections 478 and 479 of the 
Code of Criminal Procedure, ilie powers and the procedure are laid down in 
very precise and well-delined terms.”®® 

9. Power of High Court. — (I) to quash commitment, see S. 215. Assum- 
ing for the sake merely of argument that an appeal lies under cl. (15) of 
the Letters Patent from an order of commitment made under S. 478 l)y the 
Judge of the High Court trying a civil suit on the original side, the order can- 
not, under S. 215 be set aside except on a point of law. 

(2) to interfere in revision. — The High Court has power to revise the 
proceedings of the District Munsif purporting to act under Section 478.®'^ 

10. Jurisdiction of Sessions Court^District Munsif— Inferior Cri- 
minal Court. — A Civil Court acting under Section 476 of the Code is not an 
“inferior criminal Court” within ili 
has therefore no jurisdiction to call 
Section 435 and to stay the proceedings relating to an enquiry into a charge 
of an offence held by that Court under Section 478.®^ 


e meaning of S. 435; a Sessions Judge 
for the records of a Civil Court under 


479. Procedure of Civil or Revenue Court in such 
cases. —When any such commitment is made by a Civil or 
Revenue Court, the Court shall send the charge with the order of 
commitment and the record of the case to the Presidency Magis- 
trate) District Magistrate or other Magistrate authorised to commit 
for trial, and such Magistrate shall bring the case before the 
High Court or Court of Session, as the case may be, together 
with the witnesses for the prosecution and defence. 

SYNOPSIS 

1. Corresponding Sections in former Codes. — Saurashtra. 

2. State Amendments, —Madras. 

— Bombay. — \Vcst Bengal. 


57. Chinna Vedagiri Chetli, (1881) 4 M 227 : 
2 Weir 584; Rangatoonee, (1874) 22 
WR (Gr) 52 — ^casc under S. 474 of Act 
X of 1872. 

58. Popat Nathu, ( 1 879) 4 B 287. 

59. Babu Prasad, (1917) 40 A 32 : 15 ALJ 
805 : 19 Cr LJ 40 ; 42 IG 1000. 

60. Satig Ramw, Ranji Lai, (1906) 28 A 


554 (560) FB. 

61. Venkaiagiri Ai^ar v. W. M. Fhm, (1919) 
43 M 361 : 37 MLJ 652 ; t/mrai, A 
1934 0udh 185 (2). 

62. Abdul Khadar Sahib v. Mesrn Sahib, 
(1892) 15 M 224: 2 MLJ 148. 

63. Ramchandra Raju v. Subromania Piltai, 
(1895) 5 MLJ 226 : 2 Weir 602, 
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1. Corresponding sections in former Codes 

2. State Amendments 

(1) Bomb.iy._Tl,c words "DiMrict Magistrate” were deleted by Bombay Act 23 of 

(2) Saurashtra.—Samc as Bombay Amendment, aide Saurashtra Act 4 of 1952. 
deleted by .M^dra" ATm'^o'f '’‘=" 

(W. b! Act City Sessions Court Act, 1953 

ni No tw i f ^ cases of false evidence. — 

ii clusiJr wh ‘contained in Sections 476 to 479 

oninion thn^ any Civil, Revenue or Criminal Court isof 
intei dLnlf P7f " appearing before it as a witness has 

procreZo L^h''^"- of the judicial 
Eur7ns^ of h intentionally fabricated false evidence for the 

that^ for^h S'age of the judicial proceeding, and 

false eLenep' of perjury and fabrication of 

such witness sh^'^'id'k interests of justice, it is expedient that 
to have h prosecuted for the offence which appears 

the deLerv" by him, the Court shall, at the Ze of 

DrocppHinir^ ^ ^ Judgment or final order disposing of such 

therefor ^ntlmg to that effect stating its reasons 

7 • ^ thinks fit, after giving the witness an 

^3 1 f^ * IT ^ T _ * ^ ^ complaint thereof in writing 

eviHpnrn ^ officer of the Court setting forth the 

and^ for ‘ opinion of the Court, is false or fabricated 

iiiri<;rli>i^^*^ 7 a Magistrate of the first class having 

■JTp 7“^ '"^.y’ ‘I the accused is present before the Court, 

:inH mo security for his appearance before such Magistrate 

before su^ch^SlgSratJ^ evidence 

14 * where the Court making the complaint is a 

ig ourt, die complaint may be signed by such officer of the 
Court as the Court may appoint. 

Explanation, For the purposes of this sub-section, a 

rresidency Magistrate shall be deemed to be a Magistrate of the 
nrst class. ® 

1 (2) Such Magistrate shall thereupon proceed according to 

law and as if upon complaint made under Section 200. 

(3) No appeal shall lie from any finding recorded and com- 
plaint made under sub-section (1). 
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(4) Where, in any case, a complaint has been made under 
sub-section {\) and an appeal has been preferred against the 
decision arrived at in the judicial proceeding out of which the 
matter has arisen, the hearing of the case before the Magistrate 
to whom the complaint was forwarded or to whom the case may 
have been transferred shall be adjourned until such appeal is 
decided ; and the Appellate Court, after giving the person against 
whom the complaint has been made an opportunity of being 
heard, may, if it so thinks fit, make an order directing the with- 
drawal of the complaint ; and a copy of such order shall be sent 
to the Magistrate before whom the hearing of the case is pending. 

(5) In any case, where an appeal has been preferred from 
any decision of a Civil, Revenue or Ciiminal Court but no com- 
plaint has been made under sub-section (1), the power conferied 
on such Civil, Revenue or Criminal Court under the said sub- 
section may be exercised by the Appellate Court ; and where 
the Appellate Court makes such complaint, the provisions of sub- 
section (1) shall apply accordingly, but no such order shall be 
made, without giving the person affected thereby an opportunity 
of being heard. 


(6) No proceedings shall be taken under Sections 476 to 479 
inclusive for the prosecution of a person for giving or fabricating 
false evidence, if in respect of such a person proceedings may be 
taken under this section. 


1. Legislative Changes. 

2. Report of the Joint Committee. 

3. Scope. 

4. Object. 

5. Applicability. 

6. Sub*seciion (1). 

7. Opportunity of being heard. 


SYNOPSIS 

8. When may complaint be made. 

9. Sub-section (2)— Complaint by High 
Court. 

10. Sub section (3). 

1 1. Sub-scciion (4). 

12. Sub-section (5). 

13. Sub-section (6). 


1. Legislative Changes. — This section was added by Act 26 of 1955. 


2. Report of the Joint Committee . — Statement of Objects and Reasons 

“The Committee have inserted a new S. 479-A — when any person 
appearing as a witness before any Court gives or fabricates false evidence 
and the Court is of opinion that such person should be prosecuted for 
the offence committed by him, the Court which sees and hears the 

witness should at the time of delivery of the judgment, record a finding to 

that effect and make a complaint to a Magistrate of competent jurisdiction. 
No further enquiry is required in such a case. The person against whom 
such a complaint is made shall have no right to appeal against such an order. 
If however an appeal is preferred against the decision arrived at in the 
judicial proceedings out of which the matter has arisen, the appellate 
Court will hear the person complained against and pass necessary orders 
and may, if it thinks fit, withdraw the complaint. In cases where no comp- 
laint has been made by a Court of trial the appellate Court while hearing 
the appeal may, if it thinks fit, make a complaint. 


OF cRmiNAL PRoceouRE, 1898 CS-. 479A, Note 3 

who wif™ iir'fi ' p'or"'"" - p'“” 

witness has given false evidence of which a 

fotfli'-o™ 1:0^77 

tion 47Trtvas enacted J“''‘^d.ction to try the casl*‘ Sec- 

dealing with perjurors. It was meant to b'eTair rbrnrsld^eft? To" br^f 
a crmnnal to book promptly and not to harass him after Ton ddaU There 
IS a clear remedy at lea^st in some cases where perjury is dTovTr;fter the 

tllTase die appe*lhm c‘"Tl a" appeal is taken from the decision of 

under this sTT -,8 T" . ‘T "? .^<^^1 with the offender 

the provisions of Ss 47 fi t The provisions of S. 479-A override 

Tdence or fabrTd^^^^ "! “ “’"y ‘^e giving of false 

the course of the Tudi-Tl proceTfnT- ' “ """" 

hefnrTrf necessary for the application of S. 479-A are that a Court 

ir witnesT'T''^^ 'f’a' a particular witness 

who Ins inlendrin ^ ^'be prosecution against a witness 

who has mten lona ly given false evidence m any stage of judicial proceeding 

or has intentionally fabricated false evidence for the purTse of its beinf 
nm imdeTs.^Te proceeding can only be iinder^ S. 479-A and 

as a witiTeTriTTT r of any person appearing before a Court 

section pnoTaft ^ ^ evidence or fabricating a false evidence, this 

ec T «rTi is cl T"‘'T is a self-contained 

T^naTToiP ihVT J of ?■ 476 and S. 479-A, and its mar- 

nrocpdiiip ret t' 1 I'l^ does not contain an exhaustive and self-contained 
TTiTfs T ? ° !i'' P^'jory. Section 479-A applies where the 
rant anH n ^ certain cases of false evidence, namely, serious, flag- 

nerinrv whp to all other cases of 

perjury where the Judge has not recorded a finding under S. 479-A(I).‘° 

condition precedent to taking action under this section is that there 


64. 


65. 

66 . 


Virudan, (1962) MWN 290 ; A 1962 M 
following Munianmh, (1958) 2 An W R 
509 and Chidamilal Jain, A 1960 SC 41 
following Jai Dir Singh v. Makhan 
Stngh, 1958 Gr LJ 591 ; Dhan Singh 
y. Ramsuva, A 1958 A 364: A 1961 
MP 303 ; BijU Pathak, 39 P 203 ; A 
1961 P 387 ; ^m/oAr, ILK (1959) 9 Raj 

Parshouam Lai V. Madan Lai. A 1959 
Punj 145 ; 1959 Cr LJ 511. 

w ^ Chinniah Koya A 1 960 

A ?96l^'7^’^ V. 5’A>'ama Singh, 


67. 


68 . 


69. 

70. 


Dhan Singh v. Ramsaran A 1961 MP 305 
(307) ; 1961 (2) Cr LJ 646 {set cases 
referred to). 

Mannalal Sadarmal Jain v. Ram Kishan 
Jodhraj Maheroj, A 1959 MP 264; 
1959 Cr LJ 348 followed in Dhon 
Sin^h V. Ramitcaran, A 1961 MP 
305. 

S. Abdul Jabbar, In u, A 1958 AP 469 : 
1958 Gr LJ 856. 

State of Bombay V. Premdas, A 1960 B 
483 ; 1960 Cr LJ 1426 where Dr. B. K. 
Pal Chaudhury,A 1960 SC 133 distin- 
guished. 
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must be a finding recorded by the Court concerned at the time of the i,.d,r 

r; “S. 

in,u^; ?.Spi;S' S tSYs? sis 5'"S 

more expeditious and effective manner of dealing with perjurors.^* ^ 

5. Applicability.— This section comes into play only when a wifnp« 

IS sought to be proceeded against for perjury committed before it and that too 
when the Court has to make a complaint under S 47f^ Thic • ^ 

not attracted to S. 193, I. P. C.« ^ provision is 

This section applies only when any person appearing before a Court 

Xre"sS%“"p;;;t-" “'■ ‘^^’davit 

The application of the provisions of this section to a person anoenrlno- 

obviated merely bv^rcason of the f!rc“t 

Section^ •’‘'‘‘''y proceediiw, r« 

Section 479-A ap^phes to a case under S. 193 I. P. C. where the gist of "die 

complaint is an offence within the purview of S. 196 or 471 I P ti,,, 
visions of S. 479-A do not apply.” ‘ v oi o. lao oi i/l l. l . c. the pro- 
fession. f^ourl”— An Additional 

nnde f I'-in ■ "'’l” Sessions case out of which petitions for action 

by the itiLTjudgeT'’"''"^ 

7. “Opportunity of being heard”.— Means giving a right of audience.” 

iRe, ?r. may complaint be made.— All that .S. 479-A renuircs is 

that the finding should be recorded at tlie lime of the delivery of die judgment 

‘ ‘‘svlf may be filed .suhseqiiemly after 

guing the Witness an opportunity of being heard.®® ^ 

(2).— The Magistrate shall proceed in the same way as 
mentioned m S. 200 and when complaint has been filed by the Court, the com- 
plainant need not be examined vide S. 200 (aa). ' 

— The complaint should specify the part of 

inf considers to have been false and made 

intentionally.®^ 


10. Sul^section (3).— Mentions that no appeal shall lie from any 
nnaing recorded and the complaint filed under sub-sec. (1). 


71. Sudhir Kumar, 65 GWN 600. 

72. S. Ahdul Jobbar, In re, A 1958 AP 469 : 

1958 Cr LJ 856. 

73. B. K. Pal Choudhury, A 1959 Ass 197 : 

1959 Cr LJ 1147 Overruled by B. K. 

A 1960 SC 133. 

74. Parshottam Lai v. Madan Lai, A 1959 
Punj 145 ; 1959 Cr LJ 511. 

75. Jagmohan Reddy, Public Prosecutor v. 
^J^suba Sanjavmma, (1959) 2 An. \VR 
326 : A 1959 AP 567, Contra. C Lai v. 
Vchit Mahto, A 1961 P 175. 

/5a. Shabir Hussain v. Slate of Maharaxhlra, 
A 1963 SC 816 followed in Mohalinga, 
A 1963 Ker 315 and overruling Dur%a, 
Prasad Khosla, A 1959 A 704, Lalbehars, 


A 1962 A 251 and Premdas, A I960 B 
483; Bamdev Mi>ra, A 1963 Or 179 
following State nf Bombay v. Kuthukati 
Ojka, A 1961 SC 808. 

76. Narojappa v. Ckikuraniah, A 1959 Mvs. 
117: 1959 CrLJ 618. 

77. C. Lai V. Uchit Mahto, A 1961 P 175. 

78. Uggirollah Duniah, In re : 1955 An 
\VR 837. 

79. Mahmud Khan, A 1945 N 127. 

80. Munniamma, In re (1958) 2 An W’R 
509 : Ponnari Dasi Rdddi, In re A 1958 
AP657; 1958 CrLJ 1289. 

81. B. K. Pal Chowdhury, A 1959 Ass 197 • 
1959 Cr LJ 1147. 
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11. Sub-section (4).— Provides that in case of an appeal from the 

479-A has been filed tL 
n av iko a^ n S 'nr' f' complaint for perjur; and 

Ss. 476-479 do not apply to a proceeding under this section. ^ 

sub sec' (^j .-Pooirr of Appellate Court-ln a case governed by 

ub sec. (5) of this section terms of both sub-secs. (1) and (5) have to be 
complied with. The combined effect of these sub-sections is require the 

Couit intending to make a complaint to record a finding that in its 
anir‘thIi%'’''T" as a witness has intentionally given false evidence 

fuste 4 ‘ of perjury and in the interest of 

i ,4 ?’ ‘'i ‘hat such witness should be prosecuted for the offence 

anct to give the witness proposed to be prosecuted an opportunity of being 

leard as to whether a complaint should be made or not. The finding 

ennhr*^^ made by ,S. 479-.A(l) was only of a prima facie nature and it 

coiifcl not be a finding which would have any force at the trial upon the 
complaint pursuant to that finding.'^^ ^ 

• 

13. Sub-sectioa (6).— Makes it abundantly clear that the procedure 
laid down in sub-sec. (1) is not alternative to the one in Ss. 476-479. The 

expression may e taken in sub-sec. (6) does not mean discretionary proceed- 
ings but means proceedings which could be taken. 

The expression “if in respect of such a person proceedings may be taken 
nrnr l. icctioii means 1 m respect of such person a finding has been 
^ ('); bub-section (6) contemplates exclusion of 

ap lications of provisions of b. 176. I leiice there must be strict compliance 
With the requirements of S. 479.®*' ^ 

Entire proceedings are not required to be completed before delivery of 
judgment.®^* ^ 


480. Procedure in certain cases of contempt.-(l) 

When any such offence as is described in Section 175, Section 
j^o, Section 179, Section 180, or Section 228 of the Indian Penal 
Code IS committed in the view or presence of any Civil, Criminal 
or Revenue Court, the Court may cause the ofTendcr, to 
be detained m custody ; and at any time before the rising of the 
Court on the same day may, ifit thinks fit, take cognizance of 
the offence and sentence the offender to fine not exceeding two 
hundred rupees, and, in default of payment, to simple imprison- 
ment for a term which may extend to one month, unless such 
fine be sooner paid. 


SYNOPSIS 

1 . Corresponding sections in former Codes. 5. At any time before the 

2. Legislative Changes. Court on Uic same day. 

A cognizance. 

4. In the view or presence. 6a. Procedure. 


rising of the 


82. Dr. Pal Choudhury v. Stale of Assam, A 
1960 SC 133 : (1960) 2 MLJ (SC) 69 ; 
1960 Cr LJ 174 : overruling B. A". 
Pal CAoud/iury, A 1959 Ass 197; CAimalu 
Bangayya, A 1 960 A P 233. 

83. Mannalal Sadarmal Jain v. Ram Kishan 
Jodkroj Maharajy A 1959 .MP 264, See 


Badulla, A 1961 A 97. 

84. State of Bombay v. Premdas, \ 1960 B 
483 (484). 

85. State V. Biy.iPathak 39 P. 203 : A 1961 
P. 387. 

85a. Choity Laly. Chtranjit Lai, A I960 A 
230. 
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7. Contempt under S. 228 I. P. C. 

8. Form of warrant. 

9. Discharge of offender on submission of 


apolog)'. 

10. Imprisonment in default of payment 

11. Appeal. 


SonV""" 


n Changes.— The words “whetlicr lie is a Fiironean 

Butish subject or not, after the word “offender* in sub-ser fn 

retained from the earliest Code (Act XXV of 1861 S H ^ 
unamended Code of 1898, were omitted by S. 29 of the CrimhiaM* ^ 

Amendment Act, ip (XU of 1923). In subLc. (2) le wokH^^^^^ 

the*said substituted for the words “S. 443 or S. 444" by 

See Act No._ XXXII of 1952— “An act to define and limit the powers of 

Hiah Contempts of Conrts’. Untie, the said Act^ 

High Couits shall have and exercise the same jurisdiction, powers and 

ConternDt^ accordance with the same procedure and practice, in respect of 
Contenipts of Courts subordinate to them as tliey have and exercise in respect 

themselves. A Chief Court shall exercise the same powers 
and authority m accordance with the same procedure and practice, in respect 

Lnceo°fa cT a High Court. No High Court shall ’take cTnt 

zance of a contempt alleged to have been committed in respect of a Court 
subordinate to it where such contempt is an oiTcnce punishalile under the 
Indian Penal Code virlr, S. 3 of Act XXXI I of 1952. S. I provides for punish- 
ment, whereas S. 1 deals witli short title, extent and commencement of the 


3. Scope.— The High Court has power to punish summarily hv impri- 
Mnment Conternpt of Court committed by the publication of a libel out of 

S’nearm " 74 ^ o‘“‘rS- ^uch a case is not a proper one for an 

ppeal to Her Majesty.' Such contempt is not included in the words 

Indian Penal Code”, although the ‘Contempt’ may 
elude defatnation . It is an offence which by the Common Law of Englancl 
s punishable by the High Court in a summary manner with fine or imprison- 
ment or both. The summary powers conferred by S. 480 may extend 
to uontenipts committed in the precincts or offices of the Court, but it docs 
not extend to contempts committed outside the Court.®® The High Court has 

the po^wer of summarily punishing for contempt out of Court in relation to 
any of its jurisdiction.®* 

The section applies to contempts committed in the presence or in view 
ol any Civil, Criminal or Revenue Courts ; other contempts are punishable 

under contempt of Courts Act (Act 32 of 1952). The provisions of S. 482 

can only be employed w'here cognizance has already been taken under this 
section.®® 


86 . 


87. 


88 . 


Surendra Nath Banerjee v. Chief Justice 

Court of Bengal, 
(1883) 10 lA 171 : lO G 109. 

In u Rasiklal Nag, 44 C 639 (648) : 24 

S>y 1284 : 18 Cr LJ 

420 : 38 IG 980. 

ChogmalSeraogi, (1919) 23 C\VN 389 ; 


20 CrLJ 373:50 IC 981. 

89. In the matter of**Amrita Bazar Patrikaf 
(1917) 45 G 169: 21 CWN 1161 
(FB) ; Narayandas Bhagwan Das, A 1959 
S G 1118. 

90. Ramlal, A 1940 L 233 : 41 Cr LJ 
760. 


1408 


CODE OF CRIMINAL PROCEDURE, 1893 [S. 480, NoTE 4 


4. ‘In the view or presence.’ — This section only refers to certain 
ojTences coinmitied in the view or presence of the Court and taken cognizance 
of on the same day.^^ 

If plaintiff who is directed to appear with books fails to appear, S. 480 
does not apply as no olTcnce was committed in the view of the Court.®*- 

5. ‘At any time before the rising of the court on the same day.’ — 

rhe procedure laid down in S. 480 of the Code should be strictly followed. 
The provisions ol the section should be applied then and there at any rate 

eloie Its using, by the Court in whose view or presence a contempt has 
been committed which it considers should be dealt with under S. 480. Sec- 
tion 537 covers such an irregularity.^^ A Court acting under S. 482 is not bound 
to take proceedings on the same day^ as it is when acting under S. 480.®^ 

Sce%^. 175, 178, 179, 180 and 228 1. P. C. 


6. Taking cognizance” — means that the Civil, Criminal or Revenue 
Courts have been given additional powers and it does not lose its identity as a 
a\i or Revenue Court.®* In a trial fur an oOence of which cognizance has 

been taken under S. 480 the omission to record proceedings in the manner 
Iciid down in S* 4(31 is f^tal to tlie proceedings#^^ 

6a. Procedure. — See S. 181# 


■ . 228 I. P. C.— Wlicrc the accused was convic- 

ted under S. 228 1. P. C. by a Presidency Magistrate, S. 242 was not complied 

evidence ol intentional insult or interruption by accused, 

the Court had no jurisdiction to proceed under this section.®® Insult or 

interruption to a public servant ofl'ered under S. 228 I. P. C. should be while 
e is sitting in a stage of a judicial proceeding.®’ Where a subordinate Judge 
started proceedings against a pleader by serving a notice on him to show 
cause oi contempt under S. 228 I. P. C). and examined a number of witnesses, 
but hac no intention of proceeding either under S. 480 and 482 or S. 476 but 

intended the evidence to form a part of his report to the District Judge for 

the purpose of the proceedings under the Legal Practitioner’s Act, held that 
t e evidence thus recorded could not be the foundation for an order against 
the accused for contempt.®® 


Other contempts.— \\ here the Magistrate finds tliat on such examina- 
tion the complainant insists on refusing to answer questions touching a subject 
on w iich he was bound to state the truth and take proceedings under S. 480 
and convict him under S. 1 79 I. P. C., held^ the conviction cannot be upheld.®® 
11 a person refuses to sign a statement under S. 364, he is punishable under 

_ I Ml I 1 r I 4 


8. Form of warrant.— Sch. V, Form No. XXXIII. 

9. Discharge of offender on submission of apology, — See S. 484, 


91. Seshayya, (1889) 13 M 24 ; See Bhabesh 
Cfutndra, A 1963 Tripura 80. 

91a. Chagmal, 23 CWN 389. 

92. Paiambar Baksh, (1889) 11 A 361. 

93. Bipin Chandra Pal, (1907) 35 C 161. 

94. Varma, A 1947 N 35. 

95. Ramnath, A 1953 A 39 : 1953 Cr LI 
320. 

96. I LR (1948) 2 G 50. 

974 Surendra Pfath Banerjee v. Chi^ Justice 


and Judges of the High Court, 1 0 lA 171; 
10 Cloy; Debendra, 52 CWN 336; 
Abdus S attar v. Badrinarayan, A 1962 
B29. 

98. KamUsh Bahaduri, A 1948 P. 74 : 48 Cr 
LJ 27. 

99. Motilal, 36 Cr LJ 446 ; Shedilal, A 1924 
oudh 402 (court acted under Section 
482 and not under Section 480). 

1 . Umar, 39 A 399. 
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10. Imprisonment in default of payment. — Imprisonment in 

default of payment of fine does not absolve the oncnder from liability to the 

levy of the fine by distress and sale of movable property. The ofl'ender is as 
a matter of practice sent to jail. •» 

11. Appeal. — Lies under S. 486. An appeal lies against a sentence 
imposed under S. 480 only under S. 486(1) to the Court to which decrees or 
orders made in such court are ordinarily appealable.^ Appeal lies when 
Court proceeds under this section summarily on the same day and imposes 
summary fine up to Rs. 200 under S. 228 I. l^ C.^ Sentence of fine of Rs. 10 
indicted under this section by a sub-divisional Magistrate is not appealable as 
S. 413 applies to the appeal in view of S. 486(2).* 

481. Record in such cases. — (1) In every such case the 
Court shall record the facts constituting the offence, with the 
statement (if any) made by the offender, as well as the finding 
and sentence. 

(2) If the offence is under Section 228 of the Indian Penal 
Code, the record shall show the nature and stage of the judicial 
proceeding in which the Court interrupted or insulted was 
sitting, and the nature of the interruption or insult. 

SVNORSIS 

1. Corresponding sections in former Codes, as well as the finding and sentence’. 

2. ‘The Court shall record the facts consti- 4. Finding and sentence if a judgment. 

tuting the offence’. 5. Sub-section (2). 

3. ‘With the statement made by the offender 

1. Corresponding sections in former Codes 

This section corresponds to paragraphs 2 and 3 of S. 435 of the Code 
of 1872 and is the same as that of the Code of 1882. 


2. ^The Court shall record the facts constituting the offence.’^ 

The directions contained in S. 481 are mandatory and the omission to record 
the particulars mentioned in that section in any proceedings taken under 
S. 480 is fatal to such proceedings'. A criminal court inlliciing a fine 
for contempt of Court should specifically record its reasons and the facts 
constituting the contempt, with any statement the offender may make, 
as well as the finding and sentence. Where this course was not adopted, 
the High Court set aside the order inflicting a fine®. The Judicial 
Committee laid down as a general rule that in case of contempt of Court 
the charge should be distinctly stated and opportunity should be given to 
the accused of being heard before sentence is passed’. 


la. 3WRCr(L)2I. 

2. D. K. Reddy, A 1942 M 181 : 43 Cr 
LJ 397. 

3. A 1953 Hyd 285 : 1953 Cr LJ 1850. 

4. Bhaivani Mohan J oar dar, A 1944 C 382: 
46 Cr LJ 177. 

5. In re Surendra Nath Banerjea, (1906) 10 
GWN 1062 : 4 CLJ 415: 4 Cr LJ 210 : 
Krishna Chandra Bhowmick, A 1923 G 
562 ; jfalhu Mai, A 1928 L 357 : 29 Cr 
IJ 880 ; Debendra, 52 OWN 336 ; 
Ram Lai, A 1931 N 198 ; 32 Cr LJ 


1221 . 

6. Panchanada Tijr/ziiVa/i, (1809) 4 MHCR 
229. 

7. In te Edivard Hutchinson Pollard, (I8G8) 

LR 2 PC 106, followed in Chan Hang 
Kiu, (1909) 6 MLT 9 : 1 1 Cr LJ 277 : 
4 IG 539 ; In re IM Hing Firm, 13 CWN 
685 (PC) : 19 MLJ 324 ; In re 

Surendra Nath Banetjee, (1900) 10 CWN 
1062 and Krishna Chandra Bhowmick, 
(1923) 37 CLJ 535. 
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the finding **and^sentenTe!^ ‘\fl“'!hL™ih‘*^ “s weU as 

is that the Cotiit cannot comoel thp ^ expression ‘if any’ indicates 
bat it cannot mean that hp J^r^ 1 i accused to make a statement, 
statement. We hold that this opportunity to make a 

the procedure was fataP. ' recorded . Held, that this defect in 

is no^t a^'ju ^nfenP^A^ fulfTnd d “ j"**®*",®”*— and sentence’ 

effectively the rights ^ofthys^blccVs^^^^ To guard furthermore 

sentence under S. 480, S^'^es a right of appeal from every 

Where a poison niakiii<j a, noise in C^rM%rt Jc* u j • t 
under S. 22a I. [>. c., the ?ccmd rnnv charged with an offence 

judicial proceeding interrupted and that thelnt the stage of 

such vhul i„ogul.?i,l.. i. p'oeed:?. ™ ~ .n.eu.io.al, .. 

•c, J;,:,h'.rhuZ‘l:'s,.U“ ■■ ‘i-' O"- «a-d 

S..S "ils „.^“rseS“s5 -‘fiT i ““ 

presence shonlH hn ir^ and committed in its view or 

E of fine or tha ^ otherwise than in default of pay- 

be imposed ’upon him ‘or sS^ CoLr° should 

opinion that th^^ ’ u any other reason of 

480 such Court aftpr^ ^ disposed of under Section 

and’ the sialement nf facts constituting the offence 

forward IheTaTe 

same, and may require SrTtl ^ ? jurisdiction to try the 
of such arnispH Security to be given for the appearance 

security is not o-i J* Magistrate, or, if sufficient 

such Magistrafe. forward such person in custody to 

this^^sLdon to whom any case is forwarded under 

Iccused ^ersnfin complaint against the 

aco^ person in manner hereinbefore provided. 


8, 


Krishna Chandra, Bhowmick, (19231 37 
CLJ 535 (537J : 24 Gr LJ 798 (%9)- 
74 IG 542 : AIR (1923) G 562. ^ * 

^tndra Nath Banarjee, (1900) 10 

eWN 1062 :4 GLj"4i5 :% Gr ij 


10 . 


11 . 


In T€ Kukati Narasa Reddi, (1914) 15 Cf 
LJ 621 (M) : 25 IG 629 ; Mai Khan 
Singh, A 1936 A 762 : 38 Gr LJ 55. 
Ramnath, A 1953 A 59 : 1953 Cr LJ 
320 ; Dalip, A 1921 L 102 ; Debendra, 
52 G V\' M 336. 
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SYNOPSIS 


1. Corresponding sections in former Codes. 

2. Scope. 

3. Such Court after recording the facts 


constituting the ofTcnce. 

4. Power to commit. 

5. Sub-scction (2). 


It Corresponding sections in former Codes 

This section corresponds to S. 163 of the Code of 1861, S. 463, paragraphs 
1 and 2 ; S. 206 of Act IV of 1877 and is the same as that of the C’ode of 1882. 


2. Scope.— “The 163rd section provides that in all cases except those 
dealt with summarily, the Court before which the offence is committed 
after reconsidering the facts constituting the contempt, and the statements 
of the accused person, shall forward a case to a Nfagistrate. It distinctly 
contemplates that the trial is to be by a judicial oflicer other than the 
person before whom the contempt was committed. There is nothing to 
warrant the inference that an officer before whom, while acting in a particular 
capacity, a contempt has been committed, punishable under S. 228, can, in 
another capacity, take up and try the offence — an offence committed against 
himself. If he could do so, it would be in violation of a fundamental rule in 
the administration of justice that no man can be a judge in a cause wherein 
he is interested”^*. 

The Court has the option of proceeding under Ss. 480 to 482 or under 
S. 476, and the existence of S. 482 does not operate so as to take away this 
option^*. A Court cannot act under this section unless cognizance has been 
taken under S. 480 before it has risen for the day. If cognizance is not taken 
under S. 480 and if the Court still wishes to take proceedings it can do so 
under S. 476^*. Reasons must be given for proceeding under S. 480*^ 

A court acting under Section 482 of the Code is not bound to take pro- 
ceedings on the same day, as it is when acting under Section 480.*® Sec- 
tions 480 to 482 do not apply to village Munsifs.** 


3. Such Court after recording the facts constituting the offence 
and the statement of the accused as hereinafter provided.— If a Court 
before which the offence of contempt under Section 179 I. P. C. is committed, 
considers that a sentence of imprisonment is called for, it should record 
a statement of the facts constituting the contempt and the statement of 
the accused, and forward the case to the Magistrate.*® In a case where a 
subordinate Magistrate was insulted in the course of a trial by him and the 
Sub-Magistrate proceeded to act under Section 482, but was unable owing 
to the offender having left the Court house, to record any statement from 
the latter explanatory of his conduct : Hddy that the dismissal of the 
case on the ground of no such explanatory statement being recorded was 
improper.*® 

4. Power to commit.— Sub-section (2) of Section 487 says that a Magis- 
trate, instead of forwarding the case under Section 482 to a Magistrate 
having Jurisdiction to try the same, may commit to the Court of Sessions or 
High Court. 


12. per Norman I., in Chunder Seckar Roy, 
(1869) 12 WR (Cr) 18 (21); Bachai 
Singh, A 1959 A 693. 

13. Shankar Krishnaji Gavankar, A 1942 B 
206 (1) : 43 Cr LJ 769. 

14. Newandran Vishindas, A 1948 S 97 : 49 
Cr LJ 327 

15. Chedilal, A 1924 Oudh 402 : 25 Cr LJ 
1 127 ; /rt Ktimaran Pfair, A 1954 M 


893. 

16. Bepin Chandra Pal, (1907) 35 G 161 
(165). 

17. Venkatarami {mi) 15 M 131 : 2 Weir 
605. 

18. Rullun Sahoo, (1869) 11 WR (Cr) 
49. 

19. (1879) 2 Weir 604. 
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3 S b * 

the manner hereinbefore provided^* Thif the accused person in 

the Code ofl 882. ^ This clause existed in its present form in 

2oTeTci s,!p7a"%Zd^^^^ w ‘^5 

Act XVIII of 1923 vvhen the Connor Amending 

to act m the discharge of his nubhV frmrf' servant acting or purporting 

on oath. Hence the Mae i .mte f. ^ u examination 

to be examined. ^ ' forwarding the case under Section 482 is not 

dSt b“e"?c[‘’-l 

and 482, Court within the meaning of Sections 480 


SYNOPSIS 

2. Scope. 


!• I-cgislalive Changes. 

1. Legislative Changes 
not bTen furtfeTaiTndS"*'^ ""d has 

has repealed the Registra- 

sub.i^is^*:::;^^ r^:;- ;^ aiin^tt° n'/r s ^ 

on882?»"°H'‘ "leaning of Section ik ofThe"code®(AcrX 

witfim ;t°meamW orSecIion'476 

District Ma<ri«;tnf^ AW} . the fact that he was also the 

execution of Act III of is"?! 22 ^ he was acting in 

deal with“’an of direction by the Government, a Sub-Registrar cannot 

deal with an offence under Section 228 I. P. C. under Sections 480 and 482.« 

loffv — "wb^***^^**"^^ of ofiFender on submission or apo- 

adfodtreY!'^" Section 480 or Section 482 

iMterrl intentioLl ifsult or 

ofre^ Lv r *^u on his submission to the order 

satisffi- apology being made to its 


20. 0874) 13 BLR App. 40 : 22 \VR (Cr) 

21. Fulja, (1887) 12 B 36. 


22. Haridas Bairagi, (1893) 2 CWN 

ccxliv. 

23. Probhat, 34 CWN 56. 



S. 485] 


IMPRISONMENT OF PERSON REFUSING TO ANSWER 


1413 


SYNOPSIS 

1. Corresponding sections in former Codes. 2. Legislative Changes. 

1. Corresponding sections in former Codes 

This section corresponds to Section 164 of the Code of 1861, Section 437 
of the Code of 1872 and Section 207 of Act IV of 1877. The unamended 
Code of 1898 was similarly worded as that of the Code of 1882. 

2. Legislative Changes (1898) 

The words “or Section 482” and “or forwarded him to a Magistrate for 
trial” were inserted by Section 2 and first schedule of the Repealing and 
Amending Act, 1914 (X of 1914). 

Litigants are bound to conduct themselves in an orderly manner, but too 
much notice should not be taken of a sudden lapse, during a moment of 
excitement, into language which is unfortunately too common among the 
lower class of rustics and is not meant to be taken seriously. Where the 
petitioner is detained and adopts a submissive attitude when brought before 
the Court later after the excitement has worn off, a due admonition or a 
petty fine at the most is sufficient for preservation of order.-* 1 he High 
Court on revision directed the Munsif who tried and punished the petitioner, 
a pleader for contempt for having used certain words in spite of the pleader’s 
assurance that the words in question had no reference to him, to consider 
whether it was not a case in which the Munsif himself should take action 
under this section. Justification and apology are incompatible.*^® 


485. Imprisonment or committal of person refusing 
to answer or produce document. — If any witness or person 
called to produce a document or thing before a Criminal Court 
refuses to answer such questions as sire put to him or to produce 
any document or thing in his possession or power which the 
Court requires him to produce, and does not offer any reasonable 
excuse for such refusal, such Court may, for reasons to be 
recorded in writing, sentence him to simple imprisonment, or by 
warrant under the hand of the presiding Magistrate or Judge 
commit him to the custody of an officer of the Court, for any 
term not exceeding seven days, unless in the meantime such 
person consents to be examined and to answer, or to produce 
the document or thing. In the event of his persisting in his 
refusal, he may be dealt with according to the provisions of Sec- 
tion 480 or Section 482, and, in the case of a Court established 
by Royal Charter, shall be deemed guilty of a contempt. 


1. Corresponding sections 
Codes. 

2. Lcgislalive Changes. 


SYNOPSIS 

former 3. Form of warrant. 

4. Appeal. 

5. Power of Chartered HighCourt 


24. Jit Singh, (1912) 23 PWR 1912 : 13 Cr 
LJ 567 : 15 IG 983. 

25. Rm Balihai, 11 ALJ 985: 14 


Cr LJ 687. 

26. Tarapore, A 1910 S. (F B). 239, 
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1. Corresponding sections in former Codes 

sociiliirssTarsworrSdi"^ 

2. Legislative Changes (1898) 

were substituted for ihe^wd^s ^ document or thing'* 

larly worded as that of the Code of 1882 the section is simi- 

3. Form of warrant.-fe Sch. V, Form XXXIX. 

4. Appeal. — See Section 486. 

no. ts;-c,nT.rir:“ 

I- P. C. that beino- the reHiivP questions as reported under Section 179 

» 

wiihom’compulsfon'on'* the"mrt’'’or"‘i‘h a statement on oath voluntarily and 
made, such a stateZm ‘he Court to which the statement is 

criminal charge If a witnes<! against him on his trial on a 

him on a subsfouen tcH^in against 

may know beforehand that Lmh'^r’h'^^ although he 

fectly futile so far as hie H 1 ^ objection, if the answer is relevant, is per- 

ruled ^^ ’ concerned, and must he over- 

See Commemai7 on ^cdon'480 s^ra!' *" commit for contempt.- 

attel?dnnr/h™““*'-’' P*^®'®*****-® f®** punishment for non- 
If anv wX I ^ obedience to summons.-(l) 

Court is summoned to appear before a Criminal 

obedienri P K and time in 

Refuses to at TrT"' "“gleets or 

where he , ^X^^P r ProHi the place 

him to den t ^d"”u before the time at which it is lawful for 

aooear ic ’fi ^d* ru before which the witness is to 

such w-t m u ?^P“dient in the interests of justice 

Jofnila X Summarily, the Court may take 

Srtnn? “f and after giving the offender an 

opp ortunity of showing cause why he should not be punished 


27. 


28. 

29. 


^ari Ukshman, 10 B 185 followed in re 
yanesfi /^arayn Sathi, (1889) 13 B 600 

(oil). 

fCuber Narayan, 66 GWN 47. 

Gopal Das, (1881) 3 M 271 (FB) 


followed in Ganu Samba, 12 B 440; 
Moher Sheikh, (1893) 21 C 392 ; Afoss, 
(1893) 16 A 88 — cases under Section 
32 Evidence Act. 
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one 


(2) In every such case the Court shall follow, as nearly as 
r„ ihich a„""ppeal £ 


1. Legislative Chanq-es. 

2. Scope. 

1. Legislative Chances 
of 1955. 


SYNOPSIS 

3. Apparent conflict 
485-A and 487. 


between Sections 


(1955). This section was added by Act 26 


2. Scope.— This section prescribes summary procedure for punishment 
oI a witness for non-attendance in obedience to summons, after civincr lum an 
opportunity to show cause and sub-section (2) provides that the Court 
shall follow the procedure prescribed for summary trials in which an appeal 

lies (bee Section 264) and the line to be awarded shall not exceed Rs. 100/- 
although under Section 174 I. P. G. the punishment ranges from one month 
to SIX months simple imprisonment and from a line of Rs. one hundred to 
one thousand. The Legislature has provided for an appeal as in contempt 
cases under Section 485. This section is not referred to in Section 487 which 

enacts that certain Judges and Magistrates are not to try olfences mentioned 
in Section 195 Section 174 I. P. C. being one of the ofl'ences referred to in 


For a prosecution of an offence under Section 1 74 I, P. C. no Court 
Shall take cognipnee except on the complaint of the public servant but 
lor the prosecution of a witness under Section 485-A there is no such bar 
me Language as used in this section ‘it is expedient in the interests of 
justice and ‘after giving the offender an opportunity of showing cause’ is 
almost the same as in Section 476. ° 


3. Apparent conflict between Sections 485-A and 487. On a 

rea mg of Sections 487 and 195 (1), it is manifest that only offences fallintj 
under Section 195 (1) are governed by Section 487, Section 485-A, is outside 
the purview of Section 487 which is a prohibitory provision. That section 
excludes the jurisdiction of Courts in which the offence is committed before 
itsell or m contempt of its authority. But Section 485-A is an enabling 

provision conferring Jurisdicton on a Court to take cognizance of an offence 

committed in contempt of its authority. Therefore the latter should be treated 
exception to the former. There is no difficulty in reconciling Section 
^o/ with Section 485-A. They provide for different situation and there 
IS no repugnancy at all between the two. Consequently the question of 

^ection 485-A being a dead letter does not arise. It cannot be said that 
6 legislature omitted Section 485-A in Section 487 by over-sight or that 
there is a lacuna in Section 487 which has to be filled up by the legislature 
* f iT principles of interpretation of statutes is that in the event 

h “^eing an inconsistency between two provisions of law, the last enacted 
Should prevail, in view of the assumption that in the last expression of the 
legislature will or intent that should prevail. So even if it is thought that 
sections could not be harmonised, effect should be given to Section 
^o5-A having regard to the doctrine indicated above^®. 


30. Armda Reddi, A 1959 AP 144 ; 1959 Gr LJ 350. 
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486. Appeals from convictions in contempt cases.— (1) 

Any person sentenced by any Court under Section 480 or Sec- 
tion 485 or Section 485A may, notwithstanding anything here- 
inbeiore contained, appeal to the Court to which decrees or 
orders made in such Court are ordinarily appealable. 

(2) The provisions of Chapter XXXI shall, so far as they are 
apphcable, apply to appeals under this section, and the Appell- 
ate Court may alter or reverse the finding, or reduce or reverse 
the sentence appealed against. 

(3) An appeal from such conviction by a Court of Small 
Causes in a presidency-town shall lie to the High Court, and 

an appeal from such conviction by any other Court of Small 
Causes shall lie to the Court of Session for the sessions division 
within which such Court is situate, 

conviction by any officer as 
Registrar or Sub-Registrar appointed as aforesaid may, when 
such officer is also Judge of a Civil Court, be made to the Court 
to which it would, under the preceding portion of this section, 
be made if such conviction were a decree by such officer in his 
capacity as such Judge, and in other cases may be made to the 
District Judge, or, in the presidency-towns, to the High Court. 

SYNOPSIS 

1. Corresponding sections in former Codes. 3 Scope 

2. Legislative Changes. 4 _ Appeal. 

1- Corresponding sections in former Codes. — This section corres- 
ponds to Section 413 of the Code of 1861, Section 268 of the Code of 1872 
and is the same as that of the Code of 1862. 

2. Legislative Changes. — The addition of the words by Act 26 of 
1955 “or Section 485-A after “Section 485” is a consequential amendment. 

3. Scope. This section provides for appeals from contempt cases 

against the sentence passed under Section 480 or Section 485 and Section 
485-A supra* 

4. Appeal— lies against sentence imposed under Section 480 only 
under Section 486(1) to Court to which decrees or orders made in such 
Court are ordinarily appellate.®' Summary fine up to Rs. 200 under Section 
228 I. P. G., is appealable,®* but in view of Section 41 3, a sentence of fine of 
Rs. 10 inflicted under Section 480 for an offence under Section 228 I. P. C. is 
not appealable.^ 

‘OrdinarUy appealable*.— Section 195 (3) of the Code as amended. 

Order refusing application to commit for contempt— Appeal.— 
An appeal lies from an order refusing an application to commit for Conterfipt 
of Court.®* 


31» A 1942 M 181 : 43 Cr LJ 33. Bhowani Mofuin JoardoTj A 1944 C 3825 

397. 40 LJ 

32. Rao* A 1953 Hyd 285 : 1953 34. Mofundra iall Mittar v. Anunda 

^ ^ *856. coomer Milter, (1897) 25 C 236. 
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487. Certaia Judges and Magistrates not to try 
offences referred to in Section 195 when committed before 
themselves. — (1) Except as piovided in Sections 480, 485, and 
485A no Judge of a Criminal Court or Magistrate, other than a 
Judge of a High Court, shall try any person for any offence referred 
to in Section 195, when such offence is committed before himself 
or in contempt ot his authority, or is brought under his notice 
as such Judge or Magistrate in the course of a judicial proceed- 
ing. 


(2) Nothing in Section 476 or Section 482 shall prevent a 
Magistrate empowered to commit to the Court of Session or 
High Court from himself committir.g any case to such Court. 


SYNOPSIS 


1. Corresponding sections in former Codes. 

2. Legislative Changes. 

3. State Amendment. 

— Madras. 

4i Applicability of the section. 

5. Scope. 


6. Cases where trial held not valid. 

7. Can Magistrate try a case of false evi- 
dence or its abetment. 

8. Trial undesirable though not illegal. 

9. Sub-section (2). 


1. Corresponding sections in former Codes.— This section in the 
Code of 1898 before it was amended in 1923 was similarly worded as that ol 

the Code of 1882. ^ 


The Corresponding provision in Act X of 1872 is Section 473 which stood as 

follows: — 

“Except as provided in Section 435 “(new Section 480)” Section 436 
(new Section 482)” and Section 472 “(now Section 477) no Court shall try 
any person for an offence committed in contempt of its own authority. 

2. Legislative Changes.-The figures “Section 477” after the word 
“sections” in clause (1) were omitted by Section 130 of the Code of Criminal 
Procedure (Amendment) Act, 1923 (XVIII of 1923). 

The words “and the Record of Rangoon” after the words “H'g|j^Cou':t” 
in clause (1) were repealed by the Lower Burma Courts Act, 1900 (VI ol 
1900) which Act has since been repealed by the Repealing and Amending Act 

1923 (XI of 1923). 


3. State Amendment — 

Madras.— In sub-section (2) the words “or High Court” have been omitted by 
Madras Act 34 of 1955. 

4. Applicability of the section.— It is to be remembered that cases 

under the Code of 1872 (X of 1872, Section 473) should be cited with caution 
as the words were “for an offence committed in contempt oi its own autho- 
rity” which were not limited to offences falling under Chapter X of the 
I. P. C., but extended to all contempts of Courts.^^ The Code of 1898 con- 
templated that the offences referred to in Section 487 are those that are 
mentioned in Section 195 (1) (a) viz- Sections 172-188 I P. C which clearly 
falls within Chapter X of the I. P. C. The Amending Act of 1923 has deleted 
Section 477 which has been repealed by the same Act. 


35 . Parsapa Mahadevappa, (1876) 1 B 339. 
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prohii)[i *tho^SGss!ons”^ ludao^7-^*^^ of Section 487, as amended, clearly 

to in Section 195 of the Code ^Th P^i'son for any offence referred 

the heann. an used in this secd^^ 

come to the knowledge of ^ \f f facts alleged to constitute offences 

such Magistrate is debartod und^er &ct!oV l8^o7^fe''cr''' p"' Cod 

trying the case himself 37 oi me L.r. 1. Code from 

nnf t-.i • ' Cognizance of a case under Section 188 I P C ran 

is not competent to try tile cast“ ^^I^S'^trate whose order is disobeyed 

I. Ih C.'^'S'-'an ‘' y a case under Section 188 

which he had himself passed ‘'b*. tTA-'?nvf7 was an order 

ss,:'H,iSs:;SsS¥Fp'^^^ 

overruling another Calciuta decision.*'' ^ liomba> High Court** while 

p«‘- s r r. ‘-t- 

under Section 144 for th^ r r . *, ''^“cn he had made the order 

for dtsob“ce if Ms otvn ^ad been started^ 

preventing a ^Ia'^sUam‘“froiri^^^^^ “ f 

does not actually try the case himself?” ^ °P offence so long as he 

before M^t'ir conrmitted 

but hr a later decision it was held tlLt he “ °«<^"ding,« 

commit or send the case for enquiry to anoMer^XT^ ^ 

the giving onalsc™vddenceTn a 4^“S‘strate convicted accused of abetting 
that when the Magistrate could not'haicT^ proceeding before himself. Held, 

evidettce.-he could^not try Me abcHtor - " " ^ave the false 


False evidence-Examination on oath of person for the purpos 

M such?“se®c^d n“t“**”“ “ 7^®*' *® * P'-oceedings.-A MagMrat 
m suen a case could not examine him on oath.*® 


Ranchnod Dayal, (1873) JO B HCR 424, 

see contra Raiji Daji, {lQ93) 18 B 380 
(FB). 


36. A'rwnd/>/;<2, AIR (1924) N 51 following 
Madkub V. Novodeep, (1889) 16 C 
121 . 

37. Kunwar Bahadur, (1920) 21 Cr LJ 696 : 
57 IC 936 ; Pahaluan Singh, 27 Cr LJ 

38. Mritunjoy Gonw. Shristidhar , 23 

CWN 520. ' ^ 

39. 7>aAra/i/wjam, (1907) 12 CWN 246 - 
7CLJ70:7CrLJ 103. 

40. Garpar D*Siha, {\Q32) 6 B A19. 

41. Sarat Chandra Rakhil, {\fiQ9) 16 C 766 
(FB) followed in Banku Behari Naik 
(1903) 7 CWN 708. 

42. Madhab v. Nabadoira, (1889) 16 C 
121 ; Overruled by Sarat Chandra 
Rakhit, 16 G 766 (F B). 

43. Abdulla Saheb, (1900) 24 M 262; 


44 Satish Chandra v. Lokendra Lai, 39 CWN 
I053 ;37CrLJ 936. 

45. Kamaleswar Banarjee , 34 CW^N (2 DR) 

46. Ram Chun Singh, (1872) 18 WR (Cr) 15, 
see Ramdayal Singh, (1870) 5 BLR App 

o^» 

47. Sagatoo Mah, (1874) 22 ^\'R (Cr) 49, 
followed in KuKarin, (1876) 1 A 129 ; 
Proceedings, (1873) 7 MHCR App 
1 7 % 

48. Anon, 1 MHCR App 28. 

49. Harkharan 5'i/iA (1900) 27 G 455 ; 4 
CWN 249. 
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8. Trial undesirable though not illegal. — A District Judge who has, 
on hearing a civil appeal, sanctioned the prosecution of a party for forger)% 
is not debarred by Section 47:^ of ilie Code {X of 1872) from trying the offence 
in his capacity as a Sessions Judge.^® 

9. Sub-section (2). — Only a Magistrate who has the power to commit 
may commit to the Court of Sessions in contempt proceedings. 


CHAPTER XXXVI 

Of the Maintenance of Wives and Children 

Of the Maintenance of wives and children.— This chapter is com- 
posed of 3 Sections (Sections 488, 489 and 490). Section 488 provides for an 
order for maintenance of wives and children. Section 489 contemplates 
that the Magistrate may alter the allowance on proof of a change in the 
circumstances of the person receiving such allowance, or under clause (2) he 
may cancel or vary the order in consequence of any decision of a competent 
Civil Court and Section 490 provides for the enforcement of such order. 
Before dealing with Sections 488, 489 and 490 it would be pertinent to deal 
with a general view of these sections. 

General. — Before a Magistrate makes an order under Section 488 (Act 
X of 1882) he must find that the complainant is the wife of the person from 
whom she claims maintenance, and it is necessary for the wife to prove that 
the husband “neglects or refuses to maintain her”.^^ 4 he English Statutes and 

Decisions “which must have been familiar to the Indian Legislature when the 
Code of Criminal Procedure was passed” arc recited in the judgment ol West 
J. in Shaikh Fakimddin.^^ 

Nature of proceedings under this Chapter. — (i) Proceedings are 
judicial proceedings. See Section 4(m). “The j roceedings under Chapter XLI of 
the Code of 1872 (corresponding to present Chapter XXXVI) are judicial 
proceedings in their nature and must not be conducted as if they were 
ministerial matters”.®^ 

(ii) Person proceeded against is not an accused . — This is now clear in view of 
the Amending Act XVIII of 1923 having deleted sub-section (7) and amend- 
ed sub-section (9). Section 343 does not apply \o 7i proceeding under this sec- 
tion.®* 

(iii) Proceeding in a criminal case for the purpose of transfer. -A Distiict 
Magistrate is competent under the general terms of Section 528 (1) of Cr. P. C. 
to transfer to his own Court the maintenance proceedings under Section 488 
of the Code, pending before a Court subordinate to him.*® In view of the 

Amending Act XVIII of 1923 having deleted ‘criminal’ before ‘case’ in Sec- 
tion 526 (i), (ii) and (iii), such cases can be transferred. 


50. D’5j7i'a, (1882; 6 B 479. 

51. In re Gubbdas Bhadas, (1891) 16 B 269 ; 
Syed Saib v. Meerain Dee, (1909) 20 
MLJ 12 : 10 Cr LJ 502 : 4 IG 140. 

52. (1884) 9 B 40. 

53. Laraitiv. Dau Dial, (1882) 5 A 224: 
(1882) AWN 240 decision under Sec- 
tion 536 of Act X of 1872. 


54. In re Dai Manek, (1928) 30 Bom LR 
958 ; see contra Demello v. Demello, 
(1926) 27 Cr LJ 1000: 96 IG 856; 
Sew Kumhar v. M. Kumhorin, 63 CWN 
341. 

55. Mussammat Ghulam Rukhia, (1904) 5 
PR 1905 : 2 Cr LJ 40. 
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^ suppressed by statutory provisions in Chapter 

AXXVI. (i) of a wife.~The personal law of the individual is different from 
the statutory right to maintenance given by Section 536 of Act X of 1882 
corresponding to the present section. Under the Mahomedan Law (Shia 
Law) a muta wife is not f ntitled to maintenance but she is entitled to main- 
tenance under Section 488.f« The effect of Apostacy of a Mahomedan wife 

Ipso facto dissolves the marriage, and the wife is not thereafter entitled to receive 
maintenance from her husband.^’ 

(ii) of a child. The right of children to be maintained by their actual 
father is a statutory right, and the duty is created by express enactment 
independent of the personal law of the parties.^® 

488. Order for maintenance of wives and child- 

(1) If any person having sufficient means neglects or 
refuses to maintain his wife or his legitimate or illegitimate 
child unable to maintain itself, the District Magis- 
trate, a Presidency Magistrate, a Sub-divisional Magistrate or a 
Magistrate of the first class may, upon proof of such neglect or 

refusal, order such person to make a monthly allowance for the 

maintenance of his wife or such child, at such monthly rate, not 
exceeding five hundred rupees in the whole, as such Magistrate 
thinks fit, and to pay the same to such person as the Magistrate 
from time to time directs, 

(2) Such allowance shall be payable from the date of the 

order, or if so ordered from the date of the application for main- 
tenance. 

(3) Enforcement of order. — If any person so ordered 
fails without sufficient cause to comply with the order, any such 
Magistrate may, for every breach of the order, issue a warrant 
for levying the amount due in manner hereinbefore provided for 
levying fines, and may sentence such person, for the whole or any 
part of each month’s allowance remaining unpaid after the 
execution of the warrant, to imprisonment for a term which may 
extend to one month or until payment if sooner made ; 

Provided that, if such person offers to maintain his wife on 
condition of her living with him, and she refuses to live with 
him, such Magistrate may consider any grounds of refusal stated 
by her, and may make an order under this section notwithstand- 
ing such offer, if he is satisfied that there is just ground for so 
doing. 

If a husband has contracted marriage with another wife or 


56. 5'(zAt6<i, (1882)f8'C 736, followed 719. 

in Din Muhammad, (1882) 5 A 226. 58. Kariyaddan Pckker v. Kayat Btttam Kutiif 

57. Sonaulla v. Ma kin, (1918) 9 LBR 206 : (1895) 19 M 461, 

12 Bur LT 60 : 19 Cr LT799 j 46 IC 
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keeps a mistress it shall be considered to be just ground for his 
wife’s refusal to live with him : 

Provided, further, that no warrant shall be issued for the 
recovery of any amount due under this section unless application 
be made to the Court to levy such amount within a period of 
one year from the date on which it became due. 

(4) No wife shall be entitled to receive an allowance from 
her husband under this section if she is living in adultery, or if, 
without any sufficient reason, she refuses to live with her hus- 
band, or if they are living separately by mutual consent. 

(5) On proof that any wife in whose favour an order has 
been made under this section is living in adultery, or that without 
sufficient reason she refuses to live with her husband, or that they 
are living separately by mutual consent, the Magistrate shall 
cancel the order. 


(6) All evidence under this Chapter shall be taken in the 
presence of the husband or father, as the case may be, or, when 
his personal attendance is dispensed with, in the presence of his 
pleader, and shall be recorded in the manner prescribed in the 
case of summons cases : 


Provided that if the Magistrate is satisfied that he is wilfully 
avoiding service, or wilfully neglects to attend the Court, the 
Magistrate may proceed to hear and determine the case ex 
parte. Any order so made may be set aside for good cause 
shown, on application made within three months from the date 
thereof. 


(7) The Court in dealing with applications under this sec- 
tion shall have power to make such order as to costs as may be 
just. 

(8) Proceedings under this section may be taken against any 
person in any district where he resides or is, or where he last 
resided with his wife, or as the case may be, the mother of the 
illegitimate child. 


SYNOPSIS 


1. Legislative Changes. 

—1923 and 1955. 

2. State Amcndn\cnts. 

— Bombay. 

— Saurashtra. 

3. Report of the Select Committee. 

4. Statement of objects and Reasons. 

5. Effect of 1923 and 1955 Amendments. 

6. Scope. 

7. Procedure. 


— (a) Recording of Evidence. 

— (b) Second application. 

— (bb) Compromise. 

— (c) Burdi n of proof. 

— (d) Ss. 200 — 203 inapplicable. 

— (c) Order cannot be rescinded. 

— (fj tx parte proceedings— how can be 
set aside. 

— (g) Court fees. 

Divorce. 
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10 . 

11. 

12. 

13. 

14. 

15. 

16. 

17 . 

18. 


19 . 

20 . 


a retrospec- 


B. 


G. 

D. 

E. 

F. 


— Period of Iddat. 

Making of the Order. 

(i) Conditional order. 

(ii) Final order. 

A. It cannot have 

live effect. 

Magistrate cannot direct 
maintenance exceeding five 
hundred rupees. * 
Payment directed must be a 
monthly rale and in coin, 
fixing duration of the period. 
Amount how to be fixed. 
Principle as to right of main- 
tenance when the wife lives 
apart 

Enforcement of the order. 

Limitation. 

Subsequent change in the circums- 
tances of tlic parties. 

Cancellation of the order. 

Alteration in allowance. 

Appeal. 

— No Letters Patent Appeal. 

Revision. 

Further Enquiry. 

Sub section (1). 

— Who can be ordered to pay main- 
tenanc e. 

— Father-in-law not liable. 

— Son in a Joint Hindu family. 

— Minority of the husband no ex- 
cuse. 

“^Ilaving suincient means*’. 

. A or Refuses to maintain his 

wife or his legitimate or illegitimate 
child. 

— What wife has to prove. 

Proof of neglect or refusal to main- 
tain. 

—Such neglect may be express or im- 
plied. 

—No refusal after compromise. 
—Adjudication of Insolvency of hus- 
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band completely disproves wilful 
neglect. 

—Legitimate or illegitimate child. 

— Proof of Paternity. 

Magistrate not to decide lawful 

guardianship of the illegitimate child. 
21. "Unable to maintain itself”. 

Pursuit of higher education. 

23. Mhat classes of Magistrates have 

jurisdiction to pass such orders. 

24. Sub-section (2). 

2o. Sub-section (3). 

— Enforcement of the order. 

Decree for restitution of conjugal 
rights. 

— ‘Issue a warrant for levying the 
amount.’ 

— ‘For levying fine.’ 

— ‘May sentence’. 

— Limitation. 

—1st Proviso. 

— 2nd Proviso. 

— Compromise. 

26. Offers to maintain. 

27. Order cannot be enforced. 

28. Sub-scction (4). 

— If she is living in adultery. 

— "Or if without any sufficient reason 
she refuses to live with her hus- 
band’. 

29. Cruelty. 

— ‘Or if they arc living separately by 
mutual consent.’ 

30. Sul)-section (5). 

— Civil Court’s decision supersedes the 
order of Criminal Court. 

31. Sub-section fB). 

32. Sub-scction (7). 

33. Sub-section (8). 

34. Jurisdiction of Court. 

35. Temporary Residence. 

— Casual V'isitor. 

— Settled abode of mistress. 


Act XVnT^nf*^l^ 9 ^ section was amended by Section 131 of 

r ( u j jj words five hundred’ rupees have been substituted 

lor one hundred’ in sub-section (I), vide Act 26 oflQSS. 

2. State Amendments — 

‘a Sub sub-section (l),ihe words ‘the District Magistrate’ and the words 

a Sub-divisional Magistrate’ shall be deleted, vid, Bombay Act 23 of 1951. 

(2) Saurashtra.— Same as in Bombay, vide Sau. Act 4 of 1952. 


J^eport of the Select Committee.— “We notice that the original 
Bill proposed to raise from Rs. 50 to Rs. 100 the amount awardable as 

under Section 488. This proposal was rejected by the Committee 

A /^iQoi passing of the Maintenance Orders Enforcement 

c, 4 1 which enables our Court to enforce summary orders up loan 
amount of £2 a week, we think the limit in our own land might as well be 
raised to Rs. 100. This involves a consequential amendment in Section 489. 


4. Statement of Objects and Reasons.— (KiWtf CL 1 12 of Bill of 1914). 

Firstlyy the maximum amount payable for maintenance has been raised 
om rupees fifty to rupees one hundred per mensem. Secondly, in default 
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of payment of maintenance a Court is authorised to inijjose a sentence of six 
months imprisonment in lieu of tlie cxistinj^ limit of one month’s iinjn'ison- 
ment for each month’s allowance unpaid in whole or in pari. Thirdly, a limit 
of one year from the date of default has been imposed within which a 
warrant for the realisation of maintenance due must be applied for. Fourthly, 
the word ‘wilfully’ which now qualifies the neglect to comply with an order, 
has been omitted, owing to the diniculiics which have arisen in its interpreta- 
tion. Fifthly, the words ‘commits adultery’ have been substituted for the 
words ‘is living in adultery’, and a woman who has been guilty of adultery 
before the order is obtained Is precluded from obtaining an order for 
maintenance. An order for mauitenance may also be cancelled if it is proved 
that the woman commits adultery after it has been passed. Fimlly for the 
words ‘accused’ which is inappropriate in this section, the words ‘person 
against whom proceedings are taken’ have been substituted.” 

In the original Bill Clause 1 12 in sub-section (3) ‘si.x-months’ imprison- 
ment was proposed and in sub-section (4) it was proposed to substitute 
‘commits adultery’ in place of ‘living in adultery’ and in sub-section (5) 
for the words ‘is living in’ before ‘adultery’ it was proposed to insert ‘or 
at any time commits adultery’ beyond the amendments that have passed 
into law. The Select Committee did not accept the above amendments 
as referred to in the foregoing paragraph. Unfortunately a salutory 
provision viz> a woman who has been guilty of adultery before the order 
IS obtained and thus would have been precluded from obtaining an order 
of maintenance has been neglected. The Courts have interpreted the 
expression ‘living in adultery’ to mean that a single lapse or an isolated 
act of adultery will not be sufficient but a continuous act®®. It has 
been suggested in 32 C. W. N. cxxxiv that the Legislature should, 
in sub-section (4), substitute, for the words, “living in adultery,” the 
words, “found guilty of adultery.” It seems the suggestion in the pro- 
posed Bill which was not accepted by the Select Committee should be 
accepted by the Legislature. 


5. Effect of the 1923 Amendment. — Having regard to Section 489 
(2) introduced by the Amending Act XVIII of 1923 it seems that the 
view taken in the following decisions®® that the subsequont decree for 
restitution of conjugal, rights puts an end to the oriler of maintenance passed 
under this section has been restored, and the view taken in Bozyi v. Ala Nyin^^ 
viz. that such decree does not affect the maintenance of the child, or the 
views in Subhudra v. Bardeo Dube and other cascs*^ which held that such decree 
does not affect the order under this section seem to be no longer good law. 
In sub-section (1) one hundred rupees has been substituted for ‘fifty rupees’ 
and it has recently been held by the Madras High Court that the words, 
*in the whole’, which follows the said expressions, do not mean that Rs. 100 is 
the maximum limit for all dependants together but means for all the kinds 
of expenses of each dependant such as boarding, lodging, medical expenses 
and school fees etc.^\ In sub-section (3), a new proviso has been added 


59. Ful Chand v. Maganlal, (1927) 51 B 

160 : 30 Bom LR 79 — see cases referred 
to. 

60. Bai Parcati v. Mansuk Jelha, 44 B 972 : 
22 Bom LR 1097 : 59 IG 361 ; In re 
Chandulal Ramchand, (1919) 43 B 885 : 
21 BomLR 766 : 20 GrLJ 687. Nur 
Mohammad v. Ayesha Bibi, (1905) 27 A 
483 j Venkayya v. Maddu Paidma, (1923 
March) 46 M 721 :45MLJ 104:24 


Gr LJ 720 : AIR (1923) M 707. 

61. 13 Bur LT 104 : 22 Gr LJ 127 : 59 tC 
559 (R). 

62. (1895) 18 A 29 followed in lllath 

Narayanam Morsad v. Kelhil Ililicherry 

Ammo, (1917) 33 MLJ 449 ; (1918) 
MW 65 : 18 GrLJ 971. 

63. Kent v. Kent, (1925) 49 M 891 (896, 
897). 
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^ liSuon‘nf 1 °*^ ActXVIIIofl923 Mhich has prescribed 

cn Zcd that III n'"' y The Legislature has now 

clue for etvJ ? P„ ^'Torce payment of arrears is limited to arrears 

Unrler th Statement of Objects and Reasons” quoted subra. 

Under the prev.ott^s Code there was no such bar«h Sub-section (7) has been 

has been"reT"' T A Section 340 (2), and the old sub-section (8) 

rorref ^ as sub-section (7). The amendment in sub-section 8 

SectiKo«/,m° (9) is consequential upon the amendment of 

Effect of 1955 Amendment.- 

maintenance has been raised from 
rupees. 


-The amount that may be awarded as 
one hundred rupees to five hundred 


ted wife ornOM P'ovides a speedy remedy and safe guard a deser- 

en lo, In M T "Ten other issues are raised they should be 

ht lafior in ,h r • S^i"cd by a protracted 

n^nZl h ‘-T’^rts. Doubtless it is with that intention that 

no appeal has been allowed from orders under Section 488”®^ “With reeard 

1 ° i‘i5 sufficient under Section 488 (1) if the 

ran m-.L‘ ‘f maintain them is proved. On such proof the Magistrate 

payment of a monthly allowance for the mainte- 
dfrer?, ^ Magistrate from time to time 

Chddren in the future is not sufficient of itself to 
debar the Magistrate from making the order. The Magistrate will be entitled to 

n ^ circumstances m which the offer was made, and whether it was 

bf hanH ? T "Ot i" ‘he custody of the father should 

rt ■ hr P him . Section 488 does not contemplate preliminary 

enquiry before issuing notice.” r / 


^ is that of a summons case vide sub-section (6). 

Ordinarily an inquiry must be as full as in a warrant-case.**® 

n Recording of evidence.— Proceedings under Ch. XXXVI of 
Or. P. Code cannot be conducted as in a summary trial under Ch. XXII 
but the evidence taken must be recorded as provided by Section 355”. An 
order awarding maintenance made without recording evidence is illegal.^® 

(^) Second application. On principles ot res judicata the second application 
for maintenance IS barred' but where the previous application had been dismissed 
tor ddauit, held that there was no bar to entertaining the second application.'^® 
This decision was followed in Maung Hla Alaung v. Ma On King.’’^ 

u* Compromise. “A compromise with the order” based on 
Which has also been declared unenforceable because it contains conditions 


64. 

65. 



67. 


68 . 

69. 

70. 


AH My a v. Nga Padon, (1909) 11 Cr LT 
79 : 4 IG 900. 

In re Kandasami Chetty, n^25) 50 MLI 

44. ** 


David Sasson, (1925) 49 B 562 (565 
27 Bom LR 359. 

Nand Lai MUra, (1960) 3 SCR 431 • 
1960 SC 882; (1960) 1 MLT n 
(SG) ; 1960 CrLJ 1246. 

Lingadu, (1885) \Vcir II 629. 

Kali Dassi, (1892) 20 G 351. 

V^aia Chata Padiachi, (1882) 2 We 
628 ; see Gonda, ( 1 870) 1 3 WR (G 


19. 

71. Laraiti^ (1882) 5 A 224 ; Sadruddin v. 
Musahille Khanam, 24 PR (Cr) 1916 : 
18 Cr LJ 326 ; Afutesari v. A'and 
Kumar Singh, 17 Cr LJ 106 : 32 IC 
842 ; Afussamat Janoti v. Cadalo, (1877) 
1 CLR 89. 

72. Alon Mohan De v. Surabala Dasi, (1919) 
24 CWN 32 ; 30 CLJ 128 : 21 Cr LJ 3 
where Hakimi Jan Bibi v. Alouza AH, 
(1905) 1 CLJ 214 was distinguished. 

73. (1927) 5 R 697 : AIR (.927) R 328. 
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Other than for payment of a cash monthly allowance docs not oust the juris- 
diction of the Magistrate to entertain and decide a second application under 
Section 488 although a suit is brought on the basis of a compromise and is 
decreed. 

(c) Burden of proof. — In maintenance proceedings under the Cr. P. 
Code the wife must show that she is the accused.'** 

(d) Sections 200 to 203 are inapplicable to such proceedings. — An 

application under this section is not a complaint and a Magistrate cannot 
therefore take action under Section 202.'^ 

(e) Order can not be rescinded. — -Section 369 applies to an order 
under this section and the order cannot be revised’^ 


(f) Ex parte proceedings — may be taken only if the Magistrate is 
satisfied that the husband is wilfully avoiding service, or wilfully neglects to 
attend the Court. See proviso to sub-section (6), 

Proceedings against a person for maintenance on the ground that he 
is the father of an illegitimate child should not be conducted ex paite"^' 
and evidence in such proceedings ought to be taken in the j)resence of 
such person or his pleader unless he is wilfully avoiding service of summons 
or neglecting to attend the Court."'* 

Ex parte order how can be set aside . — A Magistrate has under sub-section (6) 
the power to re-open a case in which the maintenance has been awarded ex 
parte by his predecessor and to revise such an order where the petition is pre- 
sented within 3 months of the order."** 


(g) Court fees. — An application under this section should not be 
dismissed for failure to comply with an order for payment ol court-fees.®'* 

8. Divorce. — As the Magistrate will have to determine under Cl. (I) 
that the woman or the lady applying for maintenance is the “wife”®* and 
the burden is on her to prove marriage®'*, the husband before the order is 
made can take the plea of ‘divorce’ and prove it. '1 he Magistrate is to 
decide such questions®^ and he is bound to inquire into a plea and if he 
finds that it is a valid plea he cannot pass an order under this section.®* 


Ever after the passing of the Hindu Marriage Act, 1955, customary 
rights of divorce were saved and such divorces continued to have the force 
of law among the communities where the customs prevailed. VV^herc the 
trial Court finds that the petitioner and the husband vyere actually divorced 
by means of a caste panchayat, the High Court will not interfere,®^ 


Jurisdiction of criminal court is not excluded by virtue of Sections 4 and 
18 of Hindu Adoption and Maintenance Act. Amount of maintenance has 


74. Smt. Jurdial Kaur V. Jang Singh, A 1959 
Punj 185 : 1959 Cr LJ 516. 

74a. Wajoon v. Ma Them Tin, (1913) 7 Bur 
LT 71 : 15 Cr LJ 484. 

75. Sardaran v. Amir Khan, 29 PR 1905. 

76. /ianda Narain Newar v. Afanmaya Kamini, 

^ (1316)21 CWN 344. 

77. Anon, 7 MHCR App xlii. 

78. Ajoy Chandra Das v. Duti Bewa, 1 CLJ 

1U2. 



80. Ponnamal, (1892) 16 M 234. 

81. Gulahdas Bhaidas, (1891) 16 B 269 ; 
Shah Abu, 19 A 50 (FB), 

82. Wafoon v. Ma Ihien Tin, 7 Bur LT 71 : 
15 Cr LJ 484 : 24 IC 572. 

83. Hasan Chanea v. Mi Sin, (1915) UBR 1, 
53 : 16 Cr LJ 531. 

84. Weir II 620. 

85. Nallathangal v. Naiman Ambulam, (1960) 
1 MLJ 134: A 1960 M 179: 1960 CrLJ 

490 ; see Belarani v. Bhupal Chandra, 60 
OWN 212, 
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to be fixed having regard to the income of the husband.*®^ The provisions 

of Section 488 will have no elTect on Section 44 of the Divorce Act'»^ Where 

Ss "JkI f proceeding applies under Section 

obieefion Ih.r ^PP^ar and does not take 

a ouprr,n .are not maintainable and he cannot subsequently be 

bo d to “i’" " ^ P'^^tion*^ The Ma\istraie is 

dh rl ?r ^ I woman’s status as wife, or the qLtion of 

involI''iL'"‘*^^ knowing about the divorce prior to her application cannot 

aim ni*^ slti can however 

claim maintenance for the child m her custody,®^ 

11 of 'Divorce' can only be raised by the husband whenever he is 

show why he failed to comply with an order under sub-sec- 

tion (3), ® 


entitled to maintenance even after divorce 
until after the expiry of the period of Iddat.«i The period of Iddat should 
not be deemed to have expired until the expiry of 3 months from the date on 
which she was made cognisant of the divorce.'’^ 

Order docs not deprive husband of the right to divorce.— A Magis- 

ra es oicei under this section does not deprive the husband of his inherent 

rig 1 o c ivorce his wife and after such divorce the Magistrate’s order can no 
longer be enforced. 


Co-habitation does not put an end to the order under Section 488.®‘ 


?o\ tbe Order. — sub-section (2) and proviso to sub-sec- 

tion (3). 


(i) Conditional order. — The object of maintenance proceedings is not 
to punish a parent for his past neglect but to prevent vagrancy by compelling 
those who can do so to support those who are unable to support themselves 
and have a moral claim to support. If therefore, a father offers to maintain 
his son on condition that he lives with him the Magistrate should refrain from 
passing an order against the father, until he has had an opportunity at least of 
proving that the offer is made in good faith. But the Punjab Chief Court 
in an earlier decision held that an order for the maintenance of a wife passed 
on condition that she resides in her husband’s house is illegal.®® A Magistrate 
cannot pass a conditional order under this section by dismissing the wife’s 


85a, Ram Singh, A 1963 A 355. 

86. James Fredrick Rowland V. Mrs. Raynab 
Rowland, 62 CVVN 221 : A 1959 C 703: 
(1959) GrLJ 1365. 

87. Robin Richard Mercy Richard, A 1959 
P. 489 : 1959 Cr LJ 1206. 

88. Janat Bibi v. Aid, Abdul Rahman, A 1955 
AP 1. 

89. Abdur Rahman v. Ayivu, A 1962 Kcr 
234. 

90. In re Punjalal Chunilal, (1928) 30 Bom 
LR617 ; AIR (1928) B 224. 

91. Syed Sahib, (1909) 20 MLJ 12 : 10 Cr 
LJ 502 : 4 IC 140 ; Maung Bashwa v. 
A/a jyyt/n, (1910) 4 Bur LT 13 : 12 0 
IJ 82 : 9 IG 457. 


92. Mahomed Hosain v. Ala Pwa Huit, (1919) 
10 LBR 104 : 56 IC 663. 

93. Kasim Pirbhai, 19 A 50 (FB) ; Mahmed 
Abid AH Kunwar Kader v. Ludden Sahiba, 
(1886) 14 C 276. 

94. Laxman Gajju Sitabai taxman, A 1958 
B 14 ; 1958 Cr LJ 23 ; Kashinath Panda 
V. Padanbati Debi. A 1956 Or I9X 

95. Sardar Mahomed v. Kur Afahomed. (Nov. 
1916) 22 PR Cr (1917) : 16 PWR (Cr) 
1917 : 18 Cr LJ 811 : 41 IC 331, 
following Man Singh v. Mt. Dherma, 18 
PR 1894. 

96. Jowala Devi v. Jamiat Singh, (Sep. 191 1) 
14 PR(Cr) 1917 : i8CrLJ 528: 39 
IC 496. 
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application on the husband’s promise to provide for her and adding that if 
failed to do so he must pay her a certain monthly allowance. The Lahore 
High Court set aside such an order holding it to be ultra vires. The wife 
can insist upon being kept in the house where the husband himself lives. 

(ii) Final order. — Under sub-section (2) the allowance directed shall {a) 
be payable from the date of the order or, (/;) if so ordered, from the date of 
the application for maintenance. 

A. It cannot have a retrospective effect from a certain date.®^ 

The Magistrate cannot direct maintenance for the period prior to tlie date of 
the order for maintenance, but can direct only future maintenance.^ However 
an order directing payment in advance from the date of the order has been 
held to be legal.^ 

B. Magistrate cannot direct maintenance exceeding five hundred 
rupees in the whole — Under the old Code Rs. 50/- was the maximum amount. 
The Amending Act (XVIII of 1923) increased the same to Rs. 100/-. 

The Amending Act 26 of 1955 has raised the amount to Rs. 500/-. It was 
held under the Code as amended in 1923 that a Magistrate has no jurisdiction 
to make an order allowing maintenance at a monthly rate exceeding one 
hundred rupees.^ “To contend that when a woman makes an application for 
herself and for her children she could only be given Rs. 100/- for the main- 
tenance of herself and of her children whatever be the number is oj)posed to 
the clear wording of the section”.® Young daughters (aged ten and live years) 
residing with the wife were held entitled to separate maintenance.^ 

Maintenance of Rs. 30/- per month is not excessive when the annual income 
is not less than Rs. 1500/-.® 

C. Payment directed must be a monthly rate and in coin. — See 

sub-section (I) “monthly allowance” and “such monthly rate”. 

The law does not allow an order for the payment of two cloths annually, 
the payment must be a monthly payment.® An order for the payment of 
maintenance in grain is not in accordance with the Code.'^ The section only 
permits the Court directing a monthly payment of money and an order 
directing a mixed payment in kind and in cash every year is contrary to the 
terms of the section.® 


D. Fixing duration of the period. — An order fixing the duration of 
the period for which the maintenance ordered is to be paid is cancelled as 
unauthorised by law.® But under the English law an order for maintenance 


97. 

98. 

99. 
1 . 

la. 

2 . 

3. 


Notha Singh v. Mst, Harnam Kaur, 
(1926) 7 L 3l3, following Phula Khan, 
213 PLR 1915 and Jowala Devi v. 
Jamait Singh, 14 PR (Cr) 1917 and 2 
Weir 630. 

In re Bai Manek, (1928) 30 Bom LR 
958 ' ' 

(1875) Weir II 635. 

Rose Cracker, (1927 29 Cr LJ 458 : 108 
IG 906 : AIR (1928) M 899. 

Rat 189. 

Palmerino V. Palmerino, (1926) 28 Bom 
LR 1299. 

Kent Kent, (1925) 49 M 891 (893); 


Mvkta V. Dalta Mahadev, (1924) 26 
Bom LR 186 ; Covinda Raov. Channana- 
bai,\ '\9bt An WR 407 (b). 

4. In re Dai Manek, (1928) 30 Bom LR 
958. 

5. Karnail Sin^h v. Bachan Kaur, A 1955 
Punj 26 ; 1955 Cr LJ 334. 

6. (1884)WcirII 627. 

7. Selambal, (1883) Weir 11 626 ; Dilsukh, 
(1911) 19 PR 191 1 Cr : 13 Cr LJ 188: 
13 IG 1004. 

8. Mukta V. Datta Mahadev, (1924) 26 
Bom LR 186 (187). 

9. (1901)2 Weir 634. 
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“till the child shall no longer be chargeable on the Parish” was held good4® 
Progressing by increase of rate is illegal.^^ 

E. Amount how to be fixed. — In fixing the amount of maintenance, 
no luxury should be allowed and necessaries of life should be considered 
according to the station in life of the applicant and the means of the respon- 
dent.'^ “The sum he should be ordered to pay is fixed according to his 
rneans, the status of the parties and the age of the child. No other considera- 
tion should come in”.'^ 

If a minor is living with the legally constituted guardian other than the 
father, then an order for maintenance under this section cannot be refused 
merely on the ground that the offer of the father to maintain the child, if the 
latter lives with him, is not accepted.'* If the father wants to have them in 
custody he must enforce his rights if any, in due Civil Court. The original 
order will remain in force unless cancelled.'® 

F. Principle as to right of maintenance while wife lives sepa- 
rate. — An order under Section 488 for the maintenance of a girl cannot be 
cancelled on her marriage without proof that she has thereby become able to 
maintain herself and ceased to depend upon the maintenance ordered.'^ See 
in re Bai Alanek^^ where it has been held that the wife can insist upon living 
with her husband. Where a wife is turned out or ill-treated so as to make it 
impossible for her to live with her husband or where the breach between the 
husband and the wife is irremediable so that it is impossible for the latter to 
return to the former after many years’ separation without leading to fresh 
trouble and dispute, she is entitled to maintenance by living separate with 
him. The principle applies equally to the case of a Hindu or Mahomedan, 
whether the question arises under Section 488 of the Code or in a suit for 
restitution of conjugal rights.'® 

10. Enforcement of the order: — See Commentary on sub-section (3). 
The order may be enforced by any Magistrate in any place where the person 
against whom the order is made resides, vide Section 490. 

11. Limitation. — Under the old Code there was no period of limitation 
for recovery of arrears of maintenance. The Amending Act (XVIII of 1923) 
by inserting the last proviso to sub-section (3) has enjoined that the arrears 
of maintenance cannot be recovered for more than a period of one year. 

12. Subsequent change in the circumstances of the parties. — 

The Magistrate may cancel the order under sub-section (5) or alter or vary 
the same under Section 489 infra. Sub-section (2) to Section 489 provides for 
cancellation or variation of the order in view of an order or decision of a 


SBurLT 134: 16 Cr LJ 656 : 30 IC 
480. 

16. Pafidera Nader, (1926) 50 M 663: 
( 1 927) MVVN 11 1 : 52 MLJ 176. 

17. Meenalchi Ammal v. Karuppa PiUai, 
(1924) 48 M 503. 

18. 30 Bom LR 958. 

19. Aft. Khurshid Begum v. Abdul Rashid^ 
(1926) 100 IG 169 : AIR (i9?7) N 139 
(civil case) ; Babii Ran v. FCokia, (1923, 
Dec.) 46 A 210 : 22 ALJ 68 ; AIR 
(1924) A 391. 


10. MaOiews, 2 Salk 475 E, 

11. Upendra Nath Dhal v. Soudamini Dasi, 
(1886) 12 G 535 followed in In re 
Ramayee, (1890) 14 M 398: 2 Weir 
651 : 2 NWPHGR454. 

12. Dragon V. Dragon, Bur LT 269 : 13 
Cr LJ 55 : 13 IG 391. 

13. liaran Shanta, v. Ma Chan Tha May, 
(1924) 2 R682 (685). 

14. Mst. Sarfraz Degum v. Miran Baksh, 
(1927) 9 L3I3 (316) : 29 PLR 401: 
AIR (1928) L 543. 

15. Alurgesan Mudatiar v. Godiamma, (1914) 
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competent Civil Court. This was not provided in the old Code but case-law 
regulated the same and has now been embodied in Section 489. 

*‘Divorce” is not spccificallv mentioned in the Code but it has l)een held 
that the order cannot be enfbrced after “Divorce”, See Commentary supra 
under the heading “Divorce”. 

‘Arrangement between the parties out of Court’ after the order, although 
not specifically provided for in the Code may come under ‘living separately by 
mutual consent’ noted under sub-sections (4) and (5). 


Sections 488 and 5^^— Section 540 applies to a proceeding under this sec- 
tion, Where a Court exceeds the reasonable discretion afforded by 
Section 540 in examining Court witnesses who could have been included in 
the list of petitioners* witnesses held^ the order is bad.^® 

13. Cancellation of the order.— 5^^ sub-section (5) and Section 489 (2) 

1st part. 


14. Alteration in allowance. — -See Section 489 infra. 

15. Appeal. — No appeal lies against an order under this section. 

An order of maintenance under Section 316 of the Code of 1861 is a 
“judicial proceeding of a criminal Court” within the meaning of Section 404 
of that Code, but no appeal lies against such order under Section 409 of that 
Code.2i The Calcutta High Court in a decision under the same Code of 

1861 held by a majority (Markby, J., dissenting) that there was no conviction 
of an offence and that consequently no appeal lay.^" 


Under the amended Code of 1923 a defendant is not an “accused”, vide 

Appeal in Goundan v. Kulhi Yar^malP Hence no appeal lies. 

No Letters Patent Appeal.— No appeal lies even under Section 15 of the 
Letters Patent against the order of a single Judge of the High Couit. 


16. Revision— lies to the High Court under Section 439 and the party 

should move either the District Magistrate or the Sessions Judge under Sec- 
tions 435 and 438 before moving the High Court direct as m other app icat.ons 
for revision to the High Court. Section 435 uses the f^P- ^’^sion ‘ as to the regu- 
larity of any proceedings of such inferior Court” and Section 488 is a proceed- 
ing within the meaning of that section. 


When a Joint Magistrate has rejected a petition for maintenance, the 
District Magistrate has no power to take evidence under Section 438 except 
for the purpose of a recommendation to the High Court. 

Remedy in Civil Court-order uusatisfactory-hterfnence m rrmiW^-Where 
the order under this section is considered unsatisfactory the Madras High 
Court declined to interfere with it in revision because it was obvious from the 
statute itself that persons aggrieved by these Magisterial orders are expected 

to take their case to the Civil Courts.*^ 


20, Manntnaih Kullapava Vrttil v. Dhargaia 
Ammal, (1926) 52 MLJ 118: AIR 
(1927) M 361 : 100 IC 123. 

21. Thakubin Ira, (1868) 5 Bom HCR81 
(Cr Ca). 

22, Golam Hossein Chowdhurj^^ (1867 7 V\R 
(Gr) 10 JB. 

23. (1924) 48 M 388. 


24 Rajana Appadu, (1915) 39 M 427:28 
MLJ 483 : 17 MLT 330 : 16 Cr LJ 326{ 
28 IC 662 following Thakubin ha, 
(1868) 5 Bom HCR (Cr Ca) 81. 

25. Ml. Mahaginia\. Ram<haran, (1914) 12 
ALJ 461 : 15 Cr LJ 575 : 25 IC 327. 

26. Kandasami Chelly, (1925) 50 MLJ 44 
(45). 
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Ma or modify a 

further enquiry on the ground that the rate fixed by the order appears to be 
beyond the means of the person ordered to pay the allowance.^* ^ 

Sub-section (1)— Who can be ordered to pay maintenance to 

th/r,?u husband who is liable to maintain his wife and 

the father alone is liable to maintain his child. 

Uable.-“The husband’s father cannot be made 
minor.™ ^ " ‘"^‘"‘e^ance^o even though the husband is a 


r->n h“” "i” * 1^“'"* ^‘“4" family.— A Hindu not divided from his father 
can be ordered to maintain his wife under this section. 

Minority of the husband is no excuse.— ‘That the youth is 16 years 

of age only, and studying at School would not by itself be a sufficient reason 
lor holding him excused .3* 

19. ‘Having sufficient means’.— There must be a consideration and 

determination upon evidence of ‘sufficient means to maintain* before the 

Magi^strate can pass an order under this section.^^ The burden of proof is on 

the father or the husband as the case may be, to prove that he has no sufli- 
cient means.^* 


Having regard to the principle that a husband is bound to maintain his 

li^evei might I)e his moans or income the amount of maintenance pay- 

^ ^ ^ Wife must necessarily depend upon the needs for sustenance in such 

a case.^^^ 


• -1 * "The expression ‘means* in Section 488 does not signify only 

visible means such as real property or definite employment. If a man is 

S 5 able-bodied he must be taken to have the means to support his 

vnfe. The fact that the husband may be of slender means does not justify 
absolute refusal of an order for some maintenance. 

Father having means failing to support child. — The section applies 
to the case of a father who has sufficient means to maintain his child but 
neglects to do so.®^ 


Husband turning out his wife is liable.^^ 


27. Ml Parbali v. Chotey, (1904) 17 GPLR 
127. 

28. Subbanasart v. Karuppai, (1886) Weir II 
575. 

29. Waryam Singh, (1913) 12 PR (Gr) 

1914 : 245 PLR 1914 ; 15 C- LJ 577 : 
25 IC 329. 

30. Miran, 26 PR 1903 : 26 PLR 1904. 

31. Ramasami, (1889) 13 M 17 : 2 Weir 
620. 

32. Roshun (1872) 4 NWPHGR 123 

oo (*25). 

33. Ibid. 

34. Ma Thav. Nga San (1911) UBR 


190 : 13 Gr LJ 162. 

34a. Ganganama v. Subharayndu, A 1961 AP 
510 ; 1961 (2) Gr LJ 760 see also 
Kmdeswori Maopan, (1961) 1 MLJ 18 ; 
A 1 960 M 348. 

35. In re Kandasami Chetty, (1925) 50 MLJ 
4-t (45) ; Mohammed Ali, A 1944 L 392. 

36. Choekalingam Pillai, (1887) 2 VV'^cir 
617. 

37. MaE.Shiv. U. Adiisa, (1922) 24 Cr 
LJ5I0; 72 IG 974: AIR 1922 (R) 
(UB) 15. 

38. Aishan v. Sher Alukammad, 22 Cr LJ 
149 : 59 IG 853. 
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20. ‘Neglects or refuses to maintain his wife or his legitimate or 

illegitimate child’.— This expression does not apply where the husband states 
that he is willing to maintain the wife and the wife slates that slie is willing 
to live with her husband but contends that he refuses to maintain. 

A definite finding on the point is necessary.^® 

The grounds upon which the order is based should be set out in the order 

itself.^i 

What wife has to prove. — All that she has to prove is that he has suHl- 
cient means and that he has neglected or refused to maintain her.^^ A deli- 
berate attribution to immorality to a wife must be construed as legal cruelty 
entitling the wife to live separately and claim maintenance.'^* Last minute 
offers to take back the wife are open to scepticism. 

Proof of neglect or refusal to maintain. The Iligh Oourt quashed 
proceedings where there was no evidence that the liusband was unwilling to 
support his infant children, but on the contrary he stated drat he was willing 
to do so provided they resided under his roof and not in his father-in*law s 

house.‘* 

Such neglect may be express or implied.— A neglect or refusal by 
the husband to maintain his wife may be by words or by conduct. It may be 
express or implied.^^ 

A mere offer to pay maintenance at the time of trial is not a justiheation 
to reject an application under this section.'** 

No refusal to maintain after a compromise is entered into.— Once 
a compromise is entered into to pay a maintenance, held there is no refusal to 
maintain on the part of the husband and Section 488 has no longer any appli- 
cation.'’ 


Adjudication of Insolvency of husband completely disproves 
wilful neglect.— The fact that a husband, who is in arrears of maintenance, 
has been adjudicated an insolvent, under Section 27 of the IToymc.al Insol- 
vency Act (V of 1920) is conclusive, so long as the order of adjudication 
stands, that he is unable to pay his debts, and he^ is therefore not gin ty o 
wilful neglect within the meaning of Section 488. 


Legitimate or illegitimate child unable to maintam “self. 

“Child” has not been defined in the Code but a “Child is a person who has 
not reached full age. The attainment of puberty cannot be takcfi as the age 
when childhood ceases.**' “Child” in Section 488 means one w ho has not 


39. Phula Khan, 213 PLR 1915 : 16 Cr LJ 
86 . 

40. Gulabdas Bhaidas, (1891) 16 B 269 
(272). 

41. ^non.MHG Pro. 28th Nov. 1874. 

42. Ramji Malvia v. Smt. Alunni Devi, A 
1959 A 767 : (1959) Cr LJ im Sec 
Balraj Kumar, A 1962 Punj 266. 

43. Kandaswami Moopan, A 1960 M 348 
(see cases referred to). 

44. Panchoo Dass v. Doodhamayi, (1871) : 16 
VVR (Cr) 72 : 8 Beng LR App 
XIX 

45. Bkikaiji Maneckji v. Maneckji, Manchaji, 
9 Bom LR 359 ; 5 Cr LJ 334, followed 
in Mt. Hidyai Khalun v. Mahomed Hayat, 

(1912) 6 SLR 208 ; 14 Cr LJ 503 : 19 


IC 959 ; Purnashashi v. Nagendra, A 
1950 C 465. 

46 Kevibu Ammal v. Ranganatham, (1923 
Aug.) 25 Cr LJ 9 : 76 IG 30. 

47 Budhu Ram v. Khem Devi, (1926) 27 Cr 
LI 779:95 IC 315 : AIR (1926) L 
469. 

48. Halphidav. HalpliUa, (1923) April, 50 
C 867 (871) : AIR (1924) G 230. 

49. Krishnaswami Ayyar v. Chandravadana, 

(1913) 37 M 565 : 25 MLJ 349 : 14 
MLT (HC) 224 : (1913) MWN 695 : 
14 Cr LJ 525 : 20 IG 1005 followed in 
Baran Santa v. Ma Chan Tha May, 
(1924) 2 R 682 and Gangaramsa v. 
Vishnusa, (1922) 5 NLJ 247 : 23 Cr LJ 
167. 
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attained the age of majority. Maintenance is to be allowed until the child 

rhlTn'" •" k by this section are very restrictive^ 

A chUd who'ha?"u a child if he is not able to maintaL himself.« 

iVi. rl.k ” 1 claim maintenance from 

his father as he is capable of earning his livelihood.^* 

Even if It IS proved that the children were born to a person as a result of 
illegitimate union, the father is bound to maintain them.^? 

fe^mate 

Sedin hrindanT.i' "" h^^ovTn behalHn s^uetpr^ 

dufin':; ma"rh J N^t rrr purpose of provU nL^ ce 

during maniage. That is still the law except as to any proceeding in conse- 
quence of adultery, but under Section 120 Evidence A?t partiesfo c vS 

r.ro7;ci:',— - “ 

be supported. ^ otood for blood-test being made cannot 

,b. ptsaa Ss' ' "" 

‘decide lawful guardianship of the illecitimate 

I ^^^g'sfrate has no power to enter into Ly question fs to the 

to tl!e®c\?stodv‘'nr'*hN'r‘^‘^‘^°‘^'^'"f *” ^^ahomedan Law a mother is entitled 

to the custody of children even when she has been divorced bv her husband 

Ut that does not relieve the father from the obligation of maintaining them.*! 
f the children are legitimate the question of the mother’s right to thefr custody 

would depend upon the personal law of the parties.*^ ThI husband would 

Te gLSsh%'"orthe --i-d under 

u® deprived of maintenance because his mother refuses to 

fC ^he"chnH The father cannot insist under this section 

nat the children should be given to his custody.®^ 


50. 

51. 

52. 

53. 

54. 

55. 


Khedam Rajwarar v. Lagan Singh, fl920) 
2 PLT 109; 22 Cr LJ 336: 61 IG 
64 ; SQrasivati, A 1961 Kcr 297. 

Abdul Rahim v. Ma Shwe May, (1022) I 
Bur LJ 123 ; 24 Cr LJ 590 (1) : 73 IC 
334 (1) ; AIR (1923) K 45 (1). 
Gangaramsa v. Vishnusa, 5 NXT 247 : 23 
CrLJ 167 : 65 IC 631 : AIR (1922) 

Narayani Amna v. J^amukutty, X 1958 
Ker 216 : 1958 Cr LJ 1024. 

^ijalal V. Saheb Jan, (1895) 18 A 107 : 
(1895) AWN 242 ; Mahadeo Rao v. 
Jashoda A 1962 M HI. 

Dome, (1873) 
Piltay, A 


56. 

57. 

58. 

59. 

60. 

61. 

62. 

63. 

64. 


Rozairo v. Ingles, (1893) 18 B 468. 
Subhaya Goundan v. Ahourbelu, A 1959 N 
396: 1959 CrLJ 1037. 

Sabad Domni v. Katiram Dome, (1873) 
20 WR (Cr) 58. » n ^ 

Lai Das v. Nekunjo Bhaisiani, (1878) 4 
C 374. » V / 

Kariyadam Pokkar v. Kayat Biran Kulti, 
(1895) 19 M 461. 

Aysfmbai, ( 1 904) 6 Bom LR 536. 
Kariyadan Pokkar v. Kayat Biran KuiiL 
(1895) 19 M 461. 

Maymuda Bibi v. Kurukkan, (1910) 15 
G^^'N xxvii see also contra. Copen v. 
Copen, (1911) 15 CWN cxxxvi. 
Rahimunisa v, Md. Ismail, A l958Hyd 

14 ; 1958 Cr L J 47. 
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Absence of specific provision in Moliamedan Law does not afTcct the 
right of a Mohamedan illegitimate cliild to maintenance against fatlier but 
the decision of a Civil Court is binding on Criminal Court and cannot be 

ignoi^d.*^* 

• 4 

21. ‘Unable to maintain itself’.— These words seem to mean “unable 
to earn livelihood for itself”, i. e.y a complete livelihood, such as an adult 
person might earn, without depending on any other person.*^ 

The words “unable to maintain itself” in Section 488 (I) relate to the 
absence of sufficiet maturity in physical and mental development in the child 
rendering it in consequence unable to earn its livelihood by its own exertions'^^ 
and do not refer to inability through proverty or absence of means.®’ 

These words are not confined to physical inability to earn a livelihood 
as was held in Parthi Velappa Moideen^^ but include pecuniary inability.®® 

When an application is made under Section 488 by tlie child it is the 
duty of the Magistrate to enquire first whether the child is unable to maintain 
itself; secondly, if the father is in a position to support his child ; and thirdly 
whether the father is neglecting to maintain his child. Past neglect may be 
a cogent factor in coming to a finding that at the time of the application the 
father is neglecting or refusing to support his ollspring.®-' 


22. Pursuit of higher education. — When the son is able to maintain 
himself but wants to prosecute his studies in order to better his prospects he 
has no right to force his father to comply with his wishes.’® 

23. What classes of Magistrates have jurisdiction to pass such 
orders.— A District Magistrate, Presidency Magistrate, a Sub-Divisional 
Magistrate, or a Magistrate of the first class may pass an order under this sec- 
tion. A Magistrate of the second class cannot pass such an order even upon 
a transfer by the Magistrate contemplated above, but he can enforce an order 
of maintenance, vide Section 490. 

The jurisdiction to take action arises only upon ‘proof of such neglect or 
refusal’ to maintain. 


“We think that the word *may in Section 488 as distinguished from ‘shall’ 
shows that the Magistrate has a discretion to decide in what cases the award 
of maintenance may properly be made. No doubt the discretion must be' 
exercised judicially and reasonably, not capriciously.’^ 


24. Sub-section (2) — ‘from the date of the order’.— 1 he allowance 

can only be made payable from the date of the order.’^ A Magistrate has no 

power to make an order for payment of any sum for the maintenance for 

any period prior to the date on which the application for maintenance was 
judged.’® 


64a. jy<^fets Ara v. Asif Sadat Ali Khan, 

.. A 1963 A 143. 

65. Baran Shanta v. Ma Chan Tha May, 
(1924) 2R682 (684). 

w. rorfrf. 5 NWPHGR 237. 

67. (1913) MWN 997 ; 25 MLT 355 21 IC 
469. 

68. Chanton v. Chakkerpayyan Malhes, 39 M 
957 : (1916) MWN ill : 17 Gr LJ 16 : 
32 IG 144 followed in Parappati Chinna 
y^Shankumni Menon, (1919) 37 MLJ 
361 ; (19191 MWN 632 : 20 Gr LJ 73. 

09. Sardar Muhammad v. P(ut Mohammad, 


(1910) 22 PR Gr (1917) : 16 PWR Gr 
(1917) : 18GrLJ811;41 IG 331; A/j/. 
Dhan Kiur , A i960 Punj 595. 

70. Abdul Rahim w. ^laShweMe, (1922) 1 
Bur LJ 123 : 24 Gr LJ 590 : 73 IG 334; 
AIR (1923) R45 (1). 

71. Ponnayeev. Periya Moopan, (1908) 31 M 
185, following Gautapalli Appolamma v. 
Canlapalli Tellayye, 20 M 470 FB 
(476). 

72. (1875) Weir II 635. 

73. Abdul Rahim v. Mst. Amir Begum, (1926) 
7 L 363. 
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2j. ^ Sub-section (3)~Enforcement of the order.— A new proviso has 
been adaed to this sub-section by Section 131 of Act XVIII of 1923 providing 
for limitahon of one year for the realisation or recovery of arrears of mainte- 

Amending Act has substituted for the words 
utUully neglects the following words “fails without sufficient cause" in the 
beginntng of this sub-scetton after the word “ordered”. The following deci- 
sions under the old Code which held that before acting under this sub-sec- 
tion he Magistrate must be satisfied that the default has been due to the 
wi 11 neglect on the part of the defendant, in view of the change in the word- 
ing of the statute, can no longer be treated as good law. Under the law as 
amended the Magistrate before issuing warrant and passing the sentence will 

fT **^*'?*^ } defendant has failed without suffiicient cause to comply 

With the order. ^ ^ 


llie failure of the husband to obtain 
maintenance under sub-section (5) does 
iiling an objection under sub-section (3).'® 


a cancellation of the order for 
not preclude the husband from 


Ihe phiasL has contracted occurring in the proviso, inserted in sub- 
sec ion (Jj by Act IX of 1949 is sulhciently wide to entitle a second wife to 
Its beneht even m case where the husband has not married for the third time 
. . .during the lifetime of the second wife.’® Sub-clause (3) definitely pres- 
cribes a mode of e.'iecution of an order passed under Section 488 to be the 

same as that under Section 386. An undivided interest in movable proper- 
ties could not be attached, seized and sold under Section 386 (1) (a).” 


Decree for restitution of conjugal rights— subsequent ill-treat- 
ment— wife absolved from condition of living with husband — A 

decree for restitution of conjugal rights passed by the Civil Court, in the 
husband s favour cannot for ever fetter the discretion of the Magistrate in the 
exercise of his powers under provuo to Section 488 (3) of the Code.'® It seems 

t at t e earne Ju ges in deciding this case had overlooked the provisions of 

Section 489 (2) and as such it cannot be treated as good law. 


The provision in Section 488 (3) that the Magistrate may issue a warrant 
notwithstanding the husband’s offer to maintain his wife itself contemplates 
that the offer has been made before the issue of warrant. An order by a 
Magistrate without issuing a notice and holding an enquiry is illegal.^® 

‘Issue a warrant for levying the amount’.-See Sch. V. Form 

^ll» 


Only one warrant nxay be issued for the whole of the arrears. — There is nothing 
in the amended Section 536 of Act X of 1872 to render levy of accumulated 
arrears of maintenance by a single warrant illegal.®® 

/For levying fines’.— Under sub-section (3) read with Section 386 (1) 
(a) it IS competent to a Magistrate to issue a warrant for levying the amount 
ot maintenance due by attachment and sale of any movable property belong- 
ing to the person ordered to give maintenance even if such property consists 


74. Gyanada Dost, (1894) 22 G 291, 
followed in Bhikukhan v. Zehiran. 
(1897) 25 G 291 ; Prabhulal v. Rami, 
(1902) 25 A 165. 

75. Kamala Sundari Dassi, 56 GVVN 843 

Ohandra Das, 


77. Buchi Ramiah v. Ruk Kana, A 1961 AP 
43. 

78. Rajpatti v. DevU, (1924) 22 ALJ 806. 

79. Naraxn, A 1959 A 556: 1959 Cr LJ 
1039. 

80. Sidheswar Tear v. Syamadasi Dost, (1894) 
22 C 291 (296). 
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of a share in a joint Hindu familv estate . i t i- i 

this view of Fawcett, J.®i ^ J > did not agree in 

arreaT^stVnnoSsk for month’s 

which have not accrued to her up to thaTdTe!^ maintenance 

«r J ”c‘. “ “« 

sentence is for th^ uf^l/^l/!v icant. It is clear that the power to 

unpaid after the execution^onhl nionth’s allowance remaining 

for c"™7r,rs™? "”jr 

in Biyacha v. Moidin Kuthi^^ and in thp tjie Madras High Court 

part of each mon.h'f anovvance . emaforif’^^l “r ""y 
warrant.®® unpaid after the execution of the 

.01 o'hMrt.?"” “ 

no. S,KS oLr. “ *'»""■» of.hr ,if, .,„d 

sition that as soon as a h, tend oH ^ °° '>>« P^opo- 

him, he ceases o maintain his wife if she lives with 

offer is to be carefully tested and if ^ maintain’. .. .his wife. Such an 

to live with her husband shp ic T* adequate reason for refusing 

The first part of thrprov1;o wfo^ ^r*^ deprived of her maintenance.** 

the husband even under sub^ctionTir lt7h ^''^”^ble to 

application for maintenance ^vvel? is Lie if “f ‘he 

maintenance.*® enforcement of the 

main^enTi^rfhtclT mav bf f ft '*e after the order for 

abandoned the claim for arrears n 

suspend the order but it has not the effecToKLh^^^^^^ 


81. 

02 . 

82a. 


83. 

84. 

85. 


hom^Rrns 

Baldeviv. Rammth, A 1955 Raj 61. 

4^7. ^ 351 : 15 Cr LJ 

( 1 Rn 7 \ A^?i n f/arain, 

(1887) 9 A 240 : (1887) AWN 54. 

J^aratn, A 1959 A 556 ; 1959 Cr LJ 
8 M 70. 

V Pandera Nadar, (1926) 50 
M 663 (667) ; 52 MLJ 176 : (1927) 


86 . 

87. 

88 . 

89. 

90. 


MWN III. 

Ram Kishore v. Bimala Devi, A 1957 A 
658 ; 1957 CrLJ 1052. 

Smt. Ranjit Kaur, A 1960 EP 221 

l-Satish Chandra [ Dhatlachar- 
CLJ 180 : 24 Cr LJ 945 : 
75 IG 529 : AIR (1923) C 456. ’’ 



1436 


CODE OF CRIMINAL PROCEDURE, 1898 [S. 488, NoTE 26 

discu^sfed *” maintain.— See Mussamat Sarfaraz Begum v. Miran Baksh»- 

A husband who turned out his wife cannot avoid liability by simply 

‘hat he will keep her in his housp.®^ Thp r^frL T 


Stating 
bona fide offer.®® 


Thereb' noihinf fn though refusing to cohabit with her.- 

nere is nothing in the Code which compels the criminal Court to award 

tlfnher iT a rn'T"'"'' husband agrees to protect and main- 

to cohabrt wi“”‘ because he refuses 

therefore h-’T.' i"*' r''" bas contracted a second marriage and 

Ihfs section ®^ ‘' '^“h him does not justify an ordef under 

husband keeps a concubine in his house apart from his wife it is 

kept in' the same'' houseTs hb SivedllflgaL'"" he^Sh concubine is 
manner as to offend her self-respect, she is entitled to separate maimenance.««“ 

27. The order cannot be enforced.— (1) When there has been a si.h. 

sequent decree or decision of a competent Civil Conri e r* 

Section 489 (2) infra. competent Civil Court. See Commentary on 

(2) When there has been a divorce.^ See Commentary supra. 
be etlL'ed'TgaSt t^he maintenance is dead, it cannot 

between X^p"art£%' “ compromise and mutual arrangement 

(5) When he is adjudged an insolvent.®® 

^ living in adultery®®* or that she refused to 

live with the husband without any sufficient reason. 

the ^ ^bild cannot be enforced if the father is prepared to help 


. Sub-section (4). — This provision applies only when the wife 

ains an or er for herself and not when one is made for the children.*® 

Sub-section (4) does not govern sub-section (3). The phrase Tails with- 
cause in sub-section (3) does not include the raising of the pleas 
w ic are mentioned in sub-section (4). If any of the causes mentioned in 
su sec ion (4) arose after the maintenance order was passed in favour of 


91. 

92. 

93. 


94. 

95. 

96. 


(1927) 9 L^3I3 (316): 29 PLR 401 
AIR (1928) L 543. 

Ahhan v. Sher Mohammad. 11920) 22 r 

LJ 149 : 59 IG 883 (L). 

Mi Tkein v. Gna Po. Nyan, (1913) 7 Bu 
LT 34 : 15 Gr Lj 278 : 23 IG 486 
Iqbalunntsa Begum v. Habib, A 1961 A I 
445. 

Baswammay. Seelareddi, (1922) 42 ML 
566 ; (1922) MWN 265: 23 Gr L 
336 : AIR (1922) M 209. 

Waryam Singh, (1913) 12 PR (Gr] 
1914: 15GrLJ 577. ' 

Canapali Amma v. Ganapalli Tellayya 
(1891) 20 M 470 FB : 7 MLJ 303. 


97. In re Punjabe Chunnilal, (1928) 30 BLR 
617 (619): AIR (1928) B 224; 
Abdurahman, A 1962 Ker 234. 

98. Eda Ati v. Lai Bibi, (1913) 41 G 88 : 17 
GW'N 1130: 14 Gr LJ 378 : 20 IC 
138. 

98a. Hirmala, 37 C VV N 638. 

99. Halphida v. Halphida, (1923) 50 C 
867. 

99a. Rukmini Bai v. ^aroj Dham Singh, A 
1963 A P 407. 

1. Balia V. Ml. Atti, (1914) 115 

PLR 1914 : 15 Cr LJ 529 : 24 IC 841. 

la. Nan Saw Shwe v. Maung Hpone,^ Bur 
LT 51 ; 14 Cr LJ 98 : 18 IC 658. 
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the wife, then the only course open to the husband is to apply for the cancella- 
tion oi the maintenance order under sub-section (5). The language of sub- 
section^ (4) and sub-section (5) also indicates that sub-section (4) is to be 
read with sub-section (5) or sub-section (1) but not with sub-section ( 3).2 

The Magistrate has a discretionary power to award maintenance under 

this section and such discretion is not wrongly exercised when a Magistrate 

reluses maintenance to a woman who, for adultery with one of a lower caste 

IS expelled from her caste and has thus made it impossible for her husband to 
live with her.3 

In view of sub-section (2) of Section 490 it would appear that the grounds 
stated in sub-sections (4) and (5) are not exhaustive as ‘Divorce’ and sub- 
sequent decree of a competent Civil Court may be pleaded. 

she is living in adultery*. — Best, J., held : — “It is very doubtful 
if the framers of Section 488 intended the word ‘adultery’ as used therein to 
have the limited meaning given to it in defining the offence of adultery in 

the Penal Code But so far as a wife seeking an order of 

maintenance under Chapter XXXVI of the Code is concerned, the wrong 
done to her is in no way affected by the circumstance of lier husband’s 
concubine being married or unmarried, or in case of lier being married, 
whether it is with or witliout her husband’s consent or collusion that slie 

is living in such concubinage However any other tiian the 

limited interpretation of the word as defined in tlie Indian Penal Code is 
impossible in the face of the concluding clause of Section 4 of tlie Code of 
Criminal Procedure.”^ 

The opening words of Section 4 “unless a different intention appears 
from the subject and context” seem to have licen overlooked I)y Best. J., in 
Mannatha AcharVs case^ as pointed out in a full bench decision of the same 
High Court in 20 M. 470 by Benson J., where this view was overruled and 
Shephurd, J., held at p. 473 that the words ‘living in adultery’ point to 
a continuous course of conduct, not to isolated acts of immorality. 'Phis 

view of Shephurd, J., has been followed in Kallu v. h'aimsalla and other 
cases.^ 

It may be pointed out that in 26 A 326 as well as in 29 C.VV.N. 647 
the wife gave birth to an illegitimate child, stilt she was held entitled to 

maintenance. 

It is not a stray act or two of adultery that disentitles a wife from claim- 
ing maintenance from her husband but it is a course of continuous conduct on 
her part by which it can be called that she is living in adulterous life that 
takes away her right to claim the said maintenance. 

See Commentary supra under this heading. 

*Or if without any sufficient reason she refuses to live with her 

husband*. — See Commentary on sub-section (3) under the heading ‘ofTers 
to maintain*. 


2. Ram Kishore v. Bimh Det L A 1957 A 
658 : 1957 CrLJ 1052. 

3. Pomaytev, Periya A/ooMn, (1900) 31 
M 185. 

4. Mannatha Achari, ( 1 893) 1 7 M 260 (26 1 , 

262) overruled by GantrpalH Appalam- 
tna\.Gantapalli Yellayya, 20 M 

470 (FB). 

5. (1904) 26 A 326 followed in Patala 


Atchamma v. Pelala Muholaksim, (1907) 
30 M 332 ; Jatindra Mohan Banfrjee 
V. Surbala Debi, (1924) 29 OWN 647 ; 
sec Fulchand\. Magoulal, {[921) ^2 H 
160. 

5a. M. P. Subramaniyam v. T. P. Patmakihi^ 
mmol, A 1958 Mys 41 : 1958 Cr LJ 
397. 
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29. Cruelty— in Section 488 is not limited to personal violence caus- 
ing danger to life limb or health, bodily or mental so as to give rise to a 

reasonable apprehension of such danger. A systematic cause of ill-treatment 
and oppression is a good ground for the wife’s refusal.'* 

A deliberate attribution of immorality to wife must be construed as lesal 
cruelty entitling the wife to live separately and claim maintenance.^ ^ 

separately by mutual consent’.-To come 
Tdii^crntr./ ‘hew.fe must have lived apart by 

in are living separately by mutual consent” mean 

in effect that the separate living must be the result of a deliberate and 
express agreement between the parties. A hasty rejoinder to a husband 

^n^nm T was manoeuvring for a consent from the wife 

remrn to him ‘Consent, especially when she was willing to 


If the wife is living separately from her husbnnd 

cient reason refuses to live with him, the right to claim 
is barred by sub-section (4),'-* 


and without any suffi- 
maintenance from him 


When the separation is not by mutual consent the Magistrate has 

hudSn^anerhe''' T differences between the 

mnchalt h d a wa r ^' bitrament of a Panchayel and the 

pancha>eU had awaided the wife a certain stipend as maintenance.'*** 

If a husband has contracted marriage with another wife and the wife who 

be d Tm7d’"r living would not 

it is^ lb?^nd h-i ir ''[*"****'‘'*1 consent". In spite of an argeement if 

refusal at the tim f acted upon or there is actual neglect or 


tr. Provisions of Section 488 can legitimately be taken into account 

cxistencc of another wife is a reasonable 
cause for the first \yife to refuse to live with her husband as his consort. The 

provisions of Sections 10, 13,14, 23, 24 and 25 of the Hindu Marriage Act 

and of Section 488 constitutes a system of law. Mere refusal of matrimonial 

bed by wife IS no desertion nor is it desertion to neglect opportunity of 
consorting with the husband*^ o kk r 


the husband has contracted a second marriage in the 
absence of neglect and refusal to maintain does not entitle the wife to live 
apart and claim maintenance*^. 


6. Mr. Richard y. Mrs. Richard, A 1955 M 
461 : 1955 Cr LJ 1 192 ; Pancho v. Ram 
Prasad, A 1956 A 41 ; 1956 Cr LT 
11 . 

7. Kandaswami Marpan, A 1960 M 348 
— see cases referred to. 

o* Ma Pwa Kyin v. Ataung Ba Thin, (1922) 

1 Bur LJ 124 : AIR (1923) R 100. 

y- Ranji Malviya v. Smt. Munni Devi, A 
1959 A 767 : 1959 Cr LJ 1386. 
tU. Nathan Sonar v. Mathura Kuer, (1918) 
4 PLJ 109 (114) ; 20 Cr LJ 154:49 IG 
346. 


11. Smt. Gurdiayal Kaur v. Jang Singh, A 
1959 Punj 185 : 1959 Cr LJ 516. 

12. Alukund Lai v. Smt. Jyotishmati, A 1958 
Puaj 390 : 1958 Gr LJ 1340. 

13. Bhagwati v. Sadhu Ram, A 1961 Punj 
181. 

14. Bela Rani Chatterjee, 60 C\VM212 
where Panchu Gopal, 59 GVVM 717; 
overruled Deobati A I960 MP245; I960 
CrLJ 1090 ; Mst. Dhan Kaur v. 
JViranjan Singh, A 1960 Punj 595 ; 
Contra Kandjsami Gounden, A 1963 
Mad 282. 
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A husband is relieved from the obligation to maintain his wife so long as 
she voluntarily remains absent or misconducts herself by committing adul- 
tery 

If after order of maintenance parties reunite it puts an end to the order. 
If the wife separates again she has to file a fresh petition and obtain an order 
only if she satisfies the Court that she had sulhcient ground for the husband 
who had neglected to maintain herl^ If a husband decides to marry another 
wife and has actually married one, the first wife can legitimately claim to live 
separately, and if the husband and the wife mutually agree that she should 
do so, it cannot mean that the wife is living separately by mutual consent 
The wife is not debarred from claiming maintenance provided she succeeds 
in proving neglect and refusal to maintain and that the husband has failed to 
comply with the, agreement by which the husband undertook to pay a 
certain amount to the wife as maintenance for living separately by mutual 
consend^ Where the husband and wife had been living apart for two years, 
the wife had been turned out. The husband’s offer to take back the wife 
has to be bona fide otherwise the wife is entitled to maintenance*®. 

It is now settled law in England, America and India, that a wife is 
entitled to insist that she should not be exposed to the unpleasentness of the 
relatives of her husband*®. Tyranny of the mother-in-law over daughter-in-law 
is a ground for the wife claiming maintenance.*® 

The provisions of Section 488 can legitimately be taken into account to 
determine whether or not the existence of another w'ife is a reasonable cause 
for the lirst wife to refuse to live with her husband as his consort. Mere 
refusal of matrimonial bed by wife is not desertion within the meaning of 
Hindu Marriage Act (1955), Sections 10 (1) (a) Expt. 23 (1) (c)'-®. 


Sections 488 (1) and (6), 244, 355 and 537. — The combined efl'ect of 
the provisions of Section 488 (b), Sections 244 and 355 is that a Magistrate 
holding an inquiry under Section 388 must make a memorandum of the 
substance of the evidence of each witness examined by each of the parties to 
the proceeding. Contravention of this provision for recording evidence under 
Section 488 (G) is not merely an error or irregularity which can be cured 
under Section 537'*®^. 

30. Sub-section (5). — It appears on a comparison of the two sub- 
sections (4) and (5) that the latter is a verbalim copy of the former and the 
Legislature could have avoided repetition. But that is not so. The distinction 
between the two sub-sections appears to be that sub-section (4) applies to the 
circumstances stated therein being found before the order is passed and 
sub-section (5) applies after the order is passed. That this is so is patent 
from the fact that sub-section (4) opens with the words “No wife shall be 
entitled to receive an allowance from her husband” and the closing words 
of sub-section (5) viz-, “the Magistrate shall cancel the order” on proof of 
that is stated therein. See Commentary on sub-section (4). 
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189 : 1956 Cr LJ 1325. 
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181. 

20a. Naraanappa v. Putlama, A 1963 Mysore 
174. 
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the Magistrate who passed 

an order duly given upon proof °A cannot call in question 

under Section 490 cannot take into rn 'rt while enforcing the order 

identity of parties aTd the "°"^‘derati^on anything further than the 

decision is no longer good lavr'^xCTt ^eems this 

by the Amending Act XVIII of 1923 ^ 

on the grounds^ set^^orn’ln"^ Seaion" 488^ IsTth h ‘‘ cancelled 

the operation of the order would remain suspended 

sSsissi ssissss 

Hsilsas f~f =s 

coirzriX'sirrr’*™ 

ring.2^ ^ cancellation upon such an event occur- 

nanclcmf be rrL'd by“h7 hu^b'and'it the ‘“f'’’'" 

for maintenance under^Section 48a1n enforcement of the order 

hie a separate petition ft^SltThr^rdl^^a^' e^dT^^^ " 

for rfshtmln^" f co'Sut" rig“^^^ affected by a decree 

the father obtains an'o?der fo^r tL gua^dlmitp oFtheXld.^ '' 

the I**' 

a‘*“h 

StS‘ *' 

being‘XSliar!‘toih‘t'‘r‘‘r Criminal Court under this section 

enforce an order for m ' f ^ Magistrate should not 

h^hat the respo^demTs "n^orthe f/thVof l^hil^.'^V' 
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Section 489 (2) as amended has superseded in the view in Ramdheyan Ram 
V. Ml. Rang Dularia^’ which held that a Civil Court decree is no answer to an 
application for enforcement of an order obtained by the wife under Section 
488, but restored the view in Chandulal Ranchodr^ Now it is not only open 
to give effect to a decision of a Civil Court declaring relationship not to exist 
as was held in Maddu Venkayya v. Maddu Paidanna^^''^ but the Magistrate 
shall under Section 489 (2) either cancel or vary the order in accordance 
with such decision. 


31. Sub-section (6). — Prescribes the procedure and stales that the 
evidence shall be recorded in the manner prescribed in the Summons 
case. 

Where there is a failure to comply with the provisions of sub-section (6), 
it is an illegality which vitiates the procedings.^' Where although the husbanci 
was absent on the date of hearing the evidence of the witness of the wife was 
recorded in the presence of the husband’s pleader, the irregularity did not 
cause prejudice to the applicant.*® 

Application by child against putative father. — Where on an appli- 
cation by a child through her mother as guardian for maintenance against 
the respondent on the allegation that he is the putative father, the Magistrate 
before issuing notice to the respondent holds a preliminary inquiry 
and finds that he as not satislied that the respondent is tlie father and rejects 
the application without sending notice to the respondent, held the procedure 
adopted is illegal.^** 

Section 488 (6) Proviso—Ex parte order. — Subjective satisfaction of the 
Magistrate as to wilful negligence of the husband in attending court is neccs- 

sary.2®^^ 

See Commentary supra under the heading “Procedure” and see also 

parte orders” as stated in Proviso to this sub-section. 

32. Sub-Section (7). — Of the Code of 1898 has been deleted by Sec- 
tion 131 of Act XVIII of 1923. 

The language of present sub-section (7) which is old sub-section (8) 
seems to suggest that the order as to costs should be passed at the date of the 
making of the order. 

High Court may award costs in revision.®® 

33. Sub-section (8). — Old sub-section (9) was new in the Code of 
1898 and has been renumbered as Section 488 (8), because old sub-section (7) 
has been omitted by the Amending Act XVIII of 1923, and for the word 
“accused” the following has been substituted ^^proceedings under this section may 
be taken against any persond* 

This amendment is consequential upon the deletion of sub-section (7) and 
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28. Bechu Lai Alurmi V. Shanti Bat, A 1956 

VP 37 : 1956 Cr LJ 1252 ; Revapba, A 
1960 Mys 196. ' 

29. Nandlal Misra v. Kanhaiyalal Misra, A 

1960 SC 882. 

29a. Bhimrow, A 1963 Mysore 238. 

30. Keni v. Kent, 49 iM 891 ; Ma Tin Tin v. 
Mating Aya, A 1941 R 135, 
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upon the view tliat such person is not an accused person as it follows from 
an amendment of Section 340 (2) ante. 

% 

Scope.— The crucial words of Section 483 (8) are “resides”, “is” and 
where he last resided with his wife.” Under the Code of 1882 the 
IMagistrate of the district where the husband or father, as the case may be, 
resided only had jurisdiction. Now the jurisdiction is wider. It gives three 
a temative loi urns. This has been designedly done by the Legislature to 
eria ) e a discarded wife or a helpless child to get the much needed and 
urgent lehef in one or other of three forums convenient to them. The proceed- 
ings under this section are in the nature of civil proceedings, the remedy is a 
summary one and the person seeking that remedy is originally a helpless 

tQQQ^^i • J“**|®^^*^**®“ Court. — Under the old Code prior to the Code of 
1898 which for ilie first time introduced sub-section (9) which has been 
retained in the Code as amended in 1923 with the modification noted above it 
was held in Dulana and other cases^^ that the claim must be tried in a place 
wheie the husband resides or as in Malcolm De Castro"^' where the wife resides 

decisions was settled by the amendment of the Code in 

i O C/O » 


35. Temporary residence.— Where the wife put in her application 
during the temporary residence of her husband it was held that it was sufii- 
cient to give the Court jurisdiction.^^ The expression ‘resided’ in cl. (8) will 

include a temporary residence and is not to be confined to permanent 
residence. 

“Last resided with wife”. — To attract sub-section (8) it is not neces- 

saiy that residence should have been permanent or for any length of 

time. All that the sub-section requires is that the husband and the wife must 

have been residing in the place contemplated by the sub-section, i. e.y the same 

must have been their last residence prior to the violation of the proceed- 
ings.®^ 

Section 488 (8) and 531 — Although the idea of permanent residence, and 
a casual or temporary residence is implicit in the expression “where he resides 
or is” in Section 488 (8) the next expression “where he last 

resided with his wife” in the sub-section does not recognise the distinction 
between the permanent residence and casual residence. In view of the pro- 
visions of Section 531 and the decision in Ramchandra Prosad v. State of Bihary 
A 1961 SG 162 the mere fact that proceedings were taken in a Court would 
not vitiate the order under Section 488.®^ 

The mere fact of the Marriage taking place with in Magistrate jurisdiction does 
not give him jurisdiction under this clauseJ^^ 
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Casual Visitor. — Such residence docs not include casual visits by a person 
to the house of his mother-in-law where his wife happens to be at the timc.^' 

Settled abode of mistress. — In considering the case of a kept mistress it 
cannot be reasonably demanded that the nature of residence on the part of 
the man should be more permanent than is required in the case of a lawful 
husband 


489. Alteration in allowance. — (1) On proof of a change 
in the circumstances of any person receiving under Section 488 a 
monthly allowance, or ordered under the same section to pay 
a monthly allowance to his wife or child, the Magistrate may 
make such alteration in the allowance as he thinks fu : Provided 
that if he increases the allowance the monthly rate of live 
hundred rupees in the whole be not exceeded. 

(2) Where it appears to the Magistrate that, in consequence 
of any decision oi a competent Civil Court, any order made 
under Section 488 should be cancelled or varied, he shall cancel 
the order or, as the case may be, vary the same accordingly. 


SYNOPSIS 


1. Corrrspondini; sections in former Codes, 

2. Legislative Changes. 

3. Effect of Amendment. 

4. Scope. 

5. On proof of a change in the circums- 


tances. 

6. Party seeking an alteration of the order 
— alteration. 

7. Sub-section (2). 

8. Notice. 


1. Corresponding sections in former Codes. — This section corres- 
ponds to Section 317 of the Code of 1861, Section 587 of the Code of 1872. 

2. Legislative Changes (1898). — The words, ‘that if he increases the 
allowance*, after the word, ‘provided and the words Un the whole* were inserted 
for the first time in the Code of 1898. 

Legislative Changes (1923). — Sub-section (2) is new and was added 
by Section 132 of Act XVIII of 1923. The words “one hundred rupees’* 

been substituted in sub-section (1) for by the said Act and the 

amendment is consequential upon the amendment of Section 488 (1) supra. 

Legislative Changes (1955). — The words five hundred* in sub-section (1) 
have been substituted as in Section 488 by Act 26 of 1955. 

3. Efifcct of the Amendment. — Under the old Code the Magistrate 
could only alter the allowance in view of the change of circumstances but he 
could not cancel the order. Now he may cancel the order not in view of the 
change of circumstances but in consequence of any decision of a competent 
Civil Court. The Legislature has given effect to the decisions of the Courts 
on the effect of Civil Court decree noted supra under the commentary to the 
last section. It seems that the decisions in Din Mohammad and other cases^® 


37. Ramkumar v. Rukmint, (1921) 22 Cr LJ 
710:63 IG 870 (Oudh). 

38. Hidayal Khatun v. Mohammed Hoyal, 
(1911) 5 SLR 220: 13 CrLJ 522: 15 
IC 794, where Bright v. Bright, 36 C 


964 : 4 IC 419 ; Fermandez v. IVray, 25 
B 176 ; Anartliia Narayana v. Periyana 
Kona, 5 MHCR 101, were referred to. 

39. (1882) 5 A 226 (1882) AWN 237 ; 
Shah Abu Ilyas v. Ulfat Bibi, 5 C 558. 
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which held that the alteration in the allowance contemplated by the section 
only refers to a power to alter the amount and not to a total discontinuance 
thereof has not been ov'erruled but modified in view of the provisions of 
Section 489 (2), but the view of the full bench of the Allahabad High Court 
in Shah^ Abu Ilyas v. Ulfat Bibi*^ which held that the section applies to a 
change in the pecuniary or other circumstance, but has no application to a 
change in the status of parties (due to divorce, etc.) which would entail a 
stoppage of the allowance seems to be unaffected. But the better view seems 
to be that the change of circumstances refers to a change of such as 
‘divorce’ which entitles the Magistrate to cancel the order as was held in 
Shaikh Daud,^^ although it may be argued that in such cases application to the 
Magistrate under Section 488 (5) is the proper remedy. 

4. Scope. — This section empowers a Magistrate to altogether cancel his 
order awarding maintenance and does not restrict him to merely reducing the 
amount.'*^ 

Where there was a consolidated order under Section 488 in favour of 
wife and three children and one of the child died, it is open to the Court to 
modify the order under Section 490.*^ This section was not intended to 
encourage applicants to resort to Criminal Courts up to the very time an 
order is passed by a competent Civil Court. 

If the husband is able to pay a little more and keep the wife going on in 
an even keel, it cannot be said that he is thereby obliged to pamper a wife 
who seeks to live apart from him. The consideration of an easy allowance 
however no doubt is in the discretion of the Court, is not outside the scope of 
Section 488 or Section 489.^^ 

The expression ‘change in circumstances’ is wide enough to cover a case in 
which the husband persistently refuses to cultivate the field which was given 
to the wife in lieu of her maintenance, the Court can fix a cash maintenance.** 
The advance in age of the child is a change of the child’s circumstance.*’ If 
circumstances already existed at the date of the order, order passed is not to 
be changed on subsequent proof of such circumstances.*® 

5. ‘On proof of a change in the circumstances’. — For meaning of 
“change in the circumstances”, see Din Mohammed^^ and Shah Abu Ilyas v. Ulfat 
BibiA^ 

6. Party seeking an alteration of the order must move the 
Court. — If a person against whom an order for maintenance has been made 
considers that such an order should no longer be in force against him, it is 
for him to apply under this section and get the order altered.*® 


40. Shah Abu Ilyas w. Ulfat Bibt, (1896) 19 
A 50 (F B) overruling Mahbuban v. 
Fakir Baksh, 15 A 143. 

41. (1921) 17 NLR 92 : 22 Cr LJ 633 : 63 
IG 329, following Nepoor Aural v. 
Jurai, (1873) 19 \VR (Cr) 773 : 10 
BLR App xxxiii and Mussammat Biji 
V. Naval Khan^ 21 PR (1894) Cr; Janki, 
A 1955 AP 11 ; Rahimalulla, A 1947 M 
961 : 48 Cr LJ 395. 

42. Menatchi Ammal v. Mulhu.nvami Pillat, 
(1924) 48 M 503 ; Md. Rahimalulla, A 
1947 M961. 

43. Tetri, A 1950 C 168 ; 35 Cr LJ 473 ; 
Kalwant Bai, A 1953 B 366 ; 1953 


Cr LJ 1461. 

44. IV. Ross V. Elemour Agnes Ross, A 1932 
S 210 : 34 Cr LJ 548. 

45. Cangamma v. Subbarayudu, A 1961 AP 
510: 1961 (2) Cr LJ 760. 

46. Pun Deb V. A//. Birhnuli, A 1950 A 454: 
51 Cr LJ 961. 

47. Ma Thelu Nya, A 1939 R 95. 

48. A. S. Govindam v. AUs. Margaret 
Javammel, A 1950 M 153: 51 Cj LJ 
455. 

49. Parbhu Lai, 25 A 165 (167) (1902) 
A \V N 224 ; Shanoo Devi v. Daya Ram, 
A 1933 L 1026 ; 35 Cr LJ 473.' 
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If a minor daughter has been married to a person and is living with the 

husband who is maintaining her the father may apply under this section for 
cancellation of the order. 

“Alteration”. — It is not correct to say that once the power under Sec- 
tion 489 (1) to alter the allowance is exercised it exhausts itself; the Court has 
always power to adjust the allowance to the resources of the husband or tlie 
father as often the occasion may require or justify.^® A Magistrate has power 
to direct that the increased rate of maintenance ordered by him be paid from 
the date of the application asking for the increase. But ordinarily an order of 
this type should be effective only from the date of the order. In order to 
give retrospective effect to it there must be special circumstances.^^ A cont- 
rary view has been held in®- to the effect that the order for increase or 
decrease of allowance takes effect from the date of tlie order and cannot be 
given retrospective effect. 

Application to increase the allowance of maintenance is not maintainable 
where the father privately makes an arrangement for maintenance of his child 
by setting apart a portion of his property.®^ The application for reduction of 
maintenance cannot be disallowed on the ground that as the petitioner was 
not prepared to pay more maintenance when the prices have gone up, he 
cannot now claim any reduction in the maintenance allowance when the 
prices have gone down. The argument would have held good if the respon- 
dent had filed an application under this section for enhancement.-*^ 

7. Sub-section (2)— is new.— 5^^ Commentary supra under the heading 
“Legislative Changes”. 

For purposes of this sub-section the Criminal Court should take the 
decision of the Civil Court as it stands. It should not consider whether the 
decision of the Civil Court has altered the circumstances of the case as the 
Magistrate has found.®® Refusal by the Magistrate in an application under 
sub-section (2) to consider ex parte decree for restitution of conjugal rights 
passed after written statement is filed is an error of law.^* Party can ask 
Magistrate to cancel or modify order under Section 488 to make it accord 
with the decision of Civil Court.®^ The Magistrate is not bound to cancel the 
maintenance order in favour of the wife under Section 488 because a ( lyd 
Court has made an order for restitution of conjugal rights in favour of the 
husband. The Magistrate is entitled to decline to revoke the order under Sec- 
tion 488 when there is no evidence before him as to what home the husband is 
prepared to offer the wifc.®« A Civil Court decree that the applicant is not 
the father of the child would appear to be a proper ground for cancellation 

of the order of maintenance.®® 


Raj Reddy v. Shantamma, A 1958 AP 
532 : 1958 Cr LJ 1006. 

Mrs. G. Titos v. Mr. IP. Titos^ 1917 
M\VN 604 : A 1947 M 425. 

Tarak Nath Dhar, 52 CWN 166 : A 
1949 C 87 not followed in KuntibatOy 
58 CWN 702. 

Dujghata v. Ayodhya Prasad, A 1953 VP 
28 : 1953 Cr LJ 1214. 

Fakruddin Shamsuddin Saiyad v. Bai 
Jenah, A 19-H B 1 1 : 45 Cr LJ 271. 

U. Arzima, A 1940 R 298. 


50. P. Tlitgaraja Pillai, In re \ (1954) 2 
M L J 608 : 1955 Or LJ 175. 

51 Dr. T. K. Afayuinanmar v. Asananbul 
Ammal, A 1958 Mys 190 : 1958 Cr LJ 
1522. 

52. Amroom, 53 CWN 465 ; A 1949 C 584; 
Lillasanli v. Madan Gj^al, A 1935 L 
24 • 37 Cr LJ 68 ; Taribala v. Kibnl 
Ram, 42 CWN 64 : A 1938 C 1+4 ; 
Ml. BhagsuHan v. \Aid. Akbar Khan, A 
1930 L 99. 

53. Kesheo Rao v. Kumari Malltbat, 1941 
NLJ 622. 
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55. 

56. 

57. 
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Section 489 without^Lst^glvif^l^ ™reTsonab^^^^ modified under 

o o u leasoname notice to the opposite party. 

”*‘‘*®*' maintenance. -A copy 

the person in whose favour it is made, or to his guardian^ if anv 
or to the person to whom the allowance is to be paid • and such 
order may be enforced by any Magistrate in any pCe where t^ 
person against whom it is made may be, on such Mamstrate 

being satisfied as to the identity of the partis and thf non- 
payment of the allowance due. 


1 . 


Scope. 


SYNOPSIS 

2. No provision as to costs. 


'NTofr' f *. * ‘ it was not the intention of the Legislature that thp 

llnTT M application is made to enforce an o^rof mainte- 

nance, should take into consideration anything further than the identity of the 

parties and the non-payment of the allowance” Notwithstandintr tlT 

visions of Seclion 538 of the Code of I 872 ! the M^rirate S his mlde^Tn 

ordei for maintenance under Section 536 may issue a warrant for collection 

of aireais of maintenance when the husband is out of his jurisdiction “In 

the case of a woman producing under Section 490 an order for hir maintel 

nance, the Magistrate has to satisfy himself whether the allowance asked for is 

due under the order”.*3 a Magistrate should not refusI To enforce pay 

to bl^madf Xfcrtn“",h''Tf‘'“ by application for execution 

passed the original order, or his successor.®" The Magistrate who passe^d 'the 
original order can issue a warrant for collection of arrears of maintenance "» 

wife refSe"s T five with T ^'^"“on including sub-section (1). Where 

not bar hel^lll -'’^bon (4) does 

CHAPTER XXXVII 

Directions of the Nature of a //aieas Corpus 

491. Power to issue directions of the nature of a 


60. 
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62. 

63. 

64. 


Janni A 1955 , aP I; 1955 Gr LI 149 ; 
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^arn Papayamma, (1881) 4 M 23. 

Abu Ilyas v.UlfatBibi, (1896) 19 

Mi Thaingv.pfgaPo Min, (1909) 11 


Cr LJ 79 ; 4 I G 899. 

g^247^ Tun Jan v. Me. Myaing, A 1941 

66. Gnanambalammal, 52 M 77. 

66a. Kundaswami Goundn, A 1963 M 283 not 
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Chatterjee, 60 GWN 212; A 1956 G 
136. 
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habeas corpus,- {\) Any High Court may, whenever it thinks 
fit, direct — 

(a) that a person within the limits of its appellate criminal 
jurisdiction be brought up before the Court to be 
dealt with according to law ; 

(/}) that a person illegally or improperly detained in public 
or private custody within such limits be set at 

liberty ; 

(c) that a prisoner detained in any jail situate within 
^ ^ such limits be brought before the Court to be there 

examined as a witness in any matter pending or to 
be inquired into in such Court ; 

(d) that a prisoner detained as aforesaid be brought 
' * before a Court-martial or any Commissioners for 

trial or to be examined touching any matter pend- 
ing before such Court-martial or Commissioners 

respectively ; 

(e) that a prisoner within such limits be removed from 

one custody to another for the purpose of trial ; 

and 

(f) that the body of a defendant within such limits be 

brought in on the Sheriff’s return of cepi corpus 
to a writ of attachment. 


(2) The High Court may, from time to time, frame rules to 
regulate the procedure in cases under this section. 

SYNOPSIS 


1. Report of the Select Committee, 

2. Earlier Law. 

3. Legislative Changes. 

5. Habeas Corpus under Art.|,226 of tlic 
Constitution. 

6. “May Direct”. . • j- .• 

7. Cl. (a) — A Person within jurisdiction 

to be brought up for being dealt with 
according to law. 

8. Cl. (b)— Illegal or Improper Detention. 

9. Custody of minor Children. 


10. Cl. (c). 

11. Cl. (d). 

12. Cl. (e). 

13. Cl. (0. 

I i. Who can move. 

15. Successive Applications. 

16. Sub-section (2) — Rules. 

17. Procedure. 

— Affidavit. 

— Supreme Court Rules. 

18. Costs. 

19. Appeal. 


1 Reuort of the Select Committee.— “We do not consider that the 
addition made by this clause to Section 491 is particularly necessary or desir- 
ahlp Tt is true that in respect of extradition proceedings an alterna ive 
^mcedure iriaidlwn in Section 3 of The Indian ExU adition Act 1903 but 
having regard to the view taken by the Calcutta High Court in Rudolf Stall- 
man’s casf (39 Cal. 104) as. to the scope of its functions under the section, we 

think that clause might well’ be deleted.” 
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Sir;;' ;? is'.^ :™ 

r;5:" r>' - hS" Sir 

iSSiVSrfS'' 

Hio-h -t f • ^ Court Criminal Procedure Act) the power of the 
their orin-iaal °P 

her RuIL a.J o!.dcr“!5 'Tr^^ ®®*®ham- 

“and .leither die Hurir^ ’ ^ r'" ‘*>e words 

wri, ol /X; 4 L thereof shall transfer issue any 

Jdie'Sdnf^idfysr f irre“inodIfiratron;!"i:S 

FP r"' of IS 

na\e oeen aesignated m the former by names of these Acts. 

,; „ ^®S‘®?^**''®.C!**anges.~The Amending Act (XII of 1923) bv Ser- 

‘‘Any of the HigircWts^'f ‘*’® expression 'Vliy> High Court" hv 

and in sub-sSn M V Pn‘ t 'Villiam Madras and Bombay,” 

1 • .1 . ^ appellate Criminal jurisdiction^^ for the words “ordi- 

nary original civil jurisdiction,” and the expression “42 nZh r ?' • u 

section (2) for the expression ’“Each onhe^airH^'^^u^^” 
whether''with!n'o°rfgina 1 fudfdictkin' of '"ihe T'''"h ‘‘ P®''*°" 

.s‘^nm‘proti^rtctTre 

comnfbs 1 oTfrom"the Gover^^^^^ in'^Co^ of any 

Sub-section (3) was omitted by th\"re‘ e"alf;7a"^:j Am:nXl'?c^3^-°f ^ 9^/7 

cmrSpoSVo^firEw"”^^ ‘"® dLs'erTsSioT' 49°' 

See the history of the section in Cirl/r^ZhTanZT^^^^^ 

the HGh Courrtf ks,l C- J- particularly regarding the power of 

Prior to the cinstit m4n law writ independently of Section 491. 

n Constitution which now under Article 226 gives the power to the 

Z ^^^'^’^%o[',abeas corpus,^ mandam,^. prohibitior,, 

rThtrcoX red bv Pa TA ‘*'® ""forcement of any of the 

rignts conlerred by Part III or for any other purpose, and the power of the 
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(1890) 6 Beng LR 392 (438*444). 

In the matter of Ganesh Sundari Debi 5 

fe"? - matter \j 
Khetija Btbi, 5 Beng LR 557. 

(1927) o4 C 727 : 31 GVVN 593--sec 

cases reviewed by Rankin C J, parti- 


71. 


cularly regarding the power of the 
High Court to issue writ at Common 
Law independently of S. 491. 

2nd ed., Vol. IX, paragraph 
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Supreme Court under Article 32 (2) to issue such directions, it was held iiV^ 
that the power of the Courts in India to issue the writ habeas corpus are con- 
trolled and circumscribed by Section 491 and they have no longer tlie jurisdic- 
tion to issue the common law writ of habeas corpus and to exercise the powers 
which the Courts in England exercise. After the Constitution the applicant 
has the same remedy as under Art. 226. 

Habeas corpus jurisdiction comes under Article 226 of the Constitution. 
Petition described as under Criminal Miscellaneous jurisdiction, held^ the des- 
cription is a misnomer.'^ 


The powers of the High ComT under Section 491 are not as wide as 
those under the Habeas Corpus Act of England. but one matter is common, 
namely the right of any person detained within llie limits of the Court’s 
appellate jurisdiction, whether by Government or by any one else to apply to 
the High Court and demand that cither that he be ‘dealt with according to 
law or that he be set at liberty’. Prior to the commencement of the Cons- 
titution the power to issue a writ in the nature of a habeas corpus could 
be passed only under Section 491 which after Art. 226 of the Constitution 
is redundant. But since Section 491 stands unrepealed the remedy offered 
by Section 491 can be availed of.‘* The considerations which the High 
Court has to keep in view for the application for issue of a writ in the nature 
of a habeas corpus or other directions are entirely different from those which a 
committing Magistrate or a Sessions Judge had to consider in a bail appli- 
cation by a person accused of the commission of non-bailable offence. 'I'he 
High. Court will be failing in its duty if it were to decline to examine the 
validity of a detention on the ground that the persons concerned can seek 
relief by way of bail application.’'' 


5. Habeas Corpus under Art. 226 of the Constitution — Preventive 
Detention Act, 1950. — The Pligh Con It is however entitled for the purpose 
of testing whether the detenu is illegally or iinproperl)- detained, to examine 
the grounds to see if they pertain to the object of the Act. 'J he question 
whether the activities of the detenu which are made the grounds for deten- 
tion would in fact affect the public order or not cannot again be gone into 
the proceedings under Section 491 . The question whether the vagueness or 
indefiniteness of the statement furnished to the detained person is such as to 
deprive or preclude him of the earliest opportunity to make a representation 
to the authority is however a matter within the jurisdiction of the High Court. 
The test whether a ground given is vague or indefinite is whetlier, given a 
ground, the petitioner' will be able to make an effective representation or 
not.’'* The Preventive Detention Act, 1955 is inlra vires, Ihe detention 
in such cases is eflected with a view to prevent the person concerned from 


72. C. P, Matben v. Dt. Magt. Trivendrum, 
66 lA 222: 40 GrLJ 675 (PC) ; Ilaridas 
Donaji, A 1949 N 201 : 50 Gr LJ 492 ; 
Ramjilal, A 1949 FP 67 : 50 Gr LJ 271 
(FB) Narayanaswami Maidu, A 1940 M 
307 Sitao Jholia, A 1943 N 36; 
Vimalbai Desppande, A 1945 N 8 PG ; 
KishofiUl, ILK (1945) L 573. 

72a. Ranjit Kumar v. Secretary T. P. A, 
Society, 67 GWN 297 : A 1963 G 261. 

73. Prabhakar, A 1943 N 26 : 44 Gr LJ 
345. 

74. Rama Krishna v. Rhaghavyalu, A 1962 M 
354 ; Ram Lai, A 1952 C 26 ; Jordan 
Singh, A 1952 MB 80 ; 1952 Gr LJ 795; 


In re Venkatoraman, A 1951 M 267; 
Kulomani, A 1951 or 20. 

75. In re Kunjan Nadar, A 1955 TG 74 : 
1955 Gr LJ 740 ; Kedarnath v. Jagannath 
Agarwal, A 1960 Punj 122. 

76. Dharma Das v. District Magistrate, A 
1960 Guj43: 1960 Gr LJ 1588 where 
Machinder Shivaji, A 1950 FG 129 : 51 
Gr LJ 1480 ; R, N. Mukherjee, A 1951 
N 1 (FB), R. V. Halliday, 19 1 7 AG 260, 
Mohd, Atar Riivi, A 1951 A 456 ; 
State oj Bombay v. Atma Ram, A 1951 
SG 157 : 52 Gr LJ 373 followed; T, C. 
Dasappa, A 1954 bG, 440. 
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acting prejudicially to certain objects which the legislation providing for such 
detention has in view.^^ “Public safety” oi'dinarily means security of the 
public oi theii freedom from danger to public health may also be regarded 
as securing public safety, dhe meaning of the expression must, however, 
vary according to the context'®. 

^Vhere grounds of detention are vague, the order of detention is bad. High 
Court cannot inquire into truth or otherwise of facts mentioned in the 
grounds. Opinion of the Advisory Board under Section 1 1 of the Preventive 
Detention Act, 1950 is not subject to revision under Art. 227 of the Constitu- 
tioIp^ Unreasonable delay in supplying grounds®® has been held to be a 
good ground for interference. Where a person who has been detained under 
the Preventive Detention Act applies under Section 49!, all that can be seen 
in the proceedings is whether the grounds communicated or connected with 
tlio order of preventive detention and whether the order made by the 
District Magistrate was made fide or mala fide.^^ Once it is found that 
the legislation relating to preventive detention is within the competence of 
the Legislature the Court has nothing to do with the reasonableness or un- 
reasonableness of the legislation.®^ 


An ‘irrelevant’ ground is a ground which has no connection at all with 
tlie satisfaction of the authority, while a ‘vague’ ground is one which is not 
sufficient to enable the detenu to make an effective representation.®® 

The satisfaction of the authority making the order of detention as to the 
matter specified in the Preventive Detention Act is the only condition for the 
exercise of his powers and the Court cannot substitute its own satisfaction for 
that of the authority. It is however open to the detenu to show abuse of pro- 
cess.®^ 

The question whether the grounds given for detention are sufficient oi 
not is not for the Court.®® 


In habeas corpus proceedings the Court is to have regard to the legality 
or otherwise of the detention at the time of the return and not with reference 
to the date of the proceedings.®® 


When a detention order gives two grounds, and one was found to be 
non-existent, the order of detention cannot be upheld on the other ground.®’ 
Where one or more of the number of grounds communicated to the person 
detained are found to be vague, the provisions of clause (5) of Article 22 of 
the Constitution cannot be said to have been complied with.®® 


77. A. K. Gopalan v. Slate of Madras, A 
1950 SC 27 ; V. ; A 1963 

A 4 overruling Moolchand, A 1948 
A 281. 

78 Ramesh Thapar v. The StaU of Madras, 
A 1950 SG 124. 

79. Madan Shaw, A 1962 G 1 19 : (1962) I 
Gr LJ 279 following Srinibas Nandi, A 
1962 C 162 : 1962 (1) Gr LJ 311; 
Kulamani Mohanfy, A 1951 or 20 : 52 Gr 
LJ 104 ; Nowalmal, A 1951 Ajmer 87 : 
52 Gr LJ 1475 (Detention under 
Punjab Safety Act 2 of 1947). 

80. Harnam Singh, A 1952 Punj 359 : 1952 
Gr LJ 1529 ; Inder Singh, A 1952 Pepsu 
61 : 1952 GrLJ 591. 

81. Md. Aihar Rizvi, A 1951 A 456. 

82. Lakhminarayan, A 1950 FG 59; 


Sushil, 53 GWN 545 ; B. N. Mukerjee, 
A 1951 N 1 (FB). 

83. Tarapada v. State of West Bengal, (1951) 
SGR 212 (218) : A 1951 SG 481. 

84. Ashutosh Lahiry, 1950 SCR 433 ; 
Maganlal Jivanbhai, A 1953 B 59. 

85. 5Aim, A 1951 SG 174. 

86. SafatuUa, 55 GWN 27 ; Ramnarayan, A 
1953 SG 277 sec Ansumali, 56 OWN 
711. 

87. Sohanlal Saxena, (1954) SGA 53; 
following Talpada, 47 CW.n 13 

88. Niren Basuv. State of West Bengal, W 

GWN 464 : A 1955 G 370 ; Baktwar 
Singh V, State of Pepsu, A 1953 Pepsu 
207 : 1953 GrLJ 1828. 
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The order of detention to be served upon the person detained would 
usually consist of two parts (1) the preamble and (2) the grounds. 
The preamble cannot be treated as the grounds contemplaied by 
Section 7 of the Preventive Detention Act. Vagueness of the grounds is a 
^relative term. If the statement of facts is capable of being clearly under- 
stood and is sufltcienlly def.nite to enable the detained person to make his 
representation, it cannot be said that it is vague.®® An order directing deten- 
tion of any person without giving the period for which the person is to be 
detained is not capable of being properly carried out, hence the detention is 
illegal.®® Where order under Section 3 of Foreigners' Act is served on the 
detenu in jail, it is legal. 

The fact that a sufficiently long time lapsed indicates that the petition was 
made not because the detention of the children was illegal. 

6. “May direct”. — The Court is not bound to act. The power to 
grant relief under Section 491 is discretionary.®* 

7. Cl. (a) Person within Jurisdiction to be brought up for 

being dealt with according to Law” (Habeas Corpus ad Subjicendum).— 
Unlike other writs, writ of habeas corpus is a prerogative writ, that is to 
say, which is issued in cases where the ordinary legal remedies are inappli- 
cable or inadequate.®^ It is a prerogative process for securing the liberty 
of the subject by affording an effective means of immediate release from 
unlawful or unjustifiable detention whether in prison or in private custody.®^ 

The right of personal freedom is now guaranteed under the Fundamental 
Rights by the Constitution. Article 21 guarantees protection of personal liberty. 
Punitive detention and preventive detention come under Article 21 and 
in habeas corpus proceedings, the legality or otherwise of the detention 
is to be determined by the Court with reference to the time of the return 
and not that of institution of the proceedings®®, and for preventive 
detention application lies.®^ Article 22 of the Constitution safeguards 
against arrest and detention in certain cases. A person may apply for bail 
or move an application in habeas corpus.^^ Merely to inform the person 
that he has been arrested under Section 7 of the Criminal Law Amendment 
Act, 1932 without giving any particulars of the alleged acts for which such 
action has been taken against him is not sufficient compliance with Article 22 
(I) of the Constitution.®® In such cases the applicant will have to apply 
under Art. 226 of the Constitution. 

To attract the application of this section the person must be within the 
limits of the appellate jurisdiction of the High Court at the time of hearing 


89. Naush Chandra Ganguly, A 1959 SG 
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LJ115. 
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SCA 399 : A 1953 SC 277. 


(1953) 


Shibanlal v. State of H. P., (1954) SCR 
418. 


Tarapada v. State of West Bengal, (1951) 

Sej 208 (215) A 1951 SC 481. 
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of the application.^ The High Court can order that a person detained. 

shall be ‘dealt with according to law’ and release him altogether in case he 

IS ‘improperly detained’ and enquire into the good faith of any detention 

The powers conferred by this section are not as wide as those under 

the Habeas Corpus Act.^ Where the petitioner in his affidavit alleges 

want of good faith, counter affidavit should be filed on behalf of the 
State.^ 

In an application for the issue of a writ of habeas corpus on behalf of a 
detenu, the Court can only investigate into the question whether the acts of the 
detenu are such as are vague or irrelevant and can form the basis of the 
subjective satisfaction of the detaining authority."* 

c ^ ,91 Improper Detention.— The object of 

Section 151 is to prevent the commission of an offence which a person de- 
signs or intends to commit. It is the subjective satisfaction of the officer 
pneerned that is envisaged in Section 151 and it is not for the High Court 
m proceedings under this section to go into the question whether the officer was 
indeed justified in coming to his conclusion. In habeas corpus proceedings 

the Court IS to have regard to the legality or otherwise of the detentfon at 

the time the Coun has to decide whetiier the person has to be released or 

not. What the Court is concerned with is not whether the arrest of the 

applicant is legal or illegal but whether his detention under the order passed 

IS legal or illegal.® Release obtained under a bogus order before the 

accused had served the full term of imprisonment and rearrest of the accused 

for semng the sentence cannot be said to be illegal.^ The analogy of 

(nvil Proceedings in which the rights of parties have ordinarily to be ascer- 

tained as on the date of the proceedings cannot be invoked in proceedings 

under Section 491 If at any time before the Court directs release of the 

detenu, a valid order directing his detention is produced the Court cannot 

direct his release merely on the ground that at some prior stage there was 

no valid cause for detention.® In Basanta Chandra's case^ it was further 

held that it is open to the detenu to show that the order was in fact not 

made oi it was made in fraudulent exercise of the power. In such cases it is 

the clear duty of the Court to step in and to order that the person detained 
should be set as liberty.® 


The condition of the law of habeas corpus in India and the purpose and 
express words of Section 205 of the Government of India Act afford a 
contrast to the conditions of the English law and the object and general terms 
of Section 19 of the Judicature Act, 1873.*® 



1. Dayal Tripathi, \ 1945 Oudh 117; 46 
Gr LJ 419; A 1946 N 20 and Leo 
^cparlia, A 1944 G 76 followed in 
Bismilla Shah, A 1950 Pesh 20 : 51 Cr 
LJ 1285. 

la. Suraj Prasad V. Teshwanla,A 1944 N 221; 
47 Gr LJ 33; sec Ranjan Kumar Ghosh, 67 
CVVN 297 (Lunatic detained in a 
Mental Hospital). 

2. Prabhakar, A \9i3 N 26. 

3. FaU Ahmed, A 1948 L 87 : 49 GrLI 
161. 

4. Gour Gopal, 56 GWN 427. 

5. A. K. Gopalan v. Slate of Kerala, ILR 
(1962) 1 Kcr 566 : A 1962 Kcr 215. 

6. In re Jayantilal Nalhubhai Parekh, A 
1949 B 319: 51 Cr LJ 184. 

7. Gian Singh, A 1948 N 83 ; 49 Cr LJ 


127; Bhabani Prasad Chandra, A 1949 P. 
41 ; 49 Cr LJ 668 ; Perry, ILR (1946) 
1 Ll 95 . 

8. Basanta Chandra, (1943) FCR 81 : 49 
GWN (FB) 56 ; FG 18 followed in 
Indu Bhusan Deb v. Dt. Magt Allahabad, 
A 1949 A 82 : 49 Cr LJ 663 following 
MooUhand, A 1948 A 281 : 49 Cr LJ 
352 ; Prahlad Panda, A 1950 or 107 ; 51 
Cr LJ 890 ; Aid. Sahbaz Khan, A 1950 
Pesh 1 ; Tamizuddin Ahmed v. Province of 
East Bengal, A 1 949 Dacca 33 : 5 1 Cr 
LJ65. 

9. Harish Chandra, A 1943 A 277 (FB) ; 
44 Cr LJ 722. 

10. Shibnalh Banerjee, 50 CVVN 25 PC ; A 
1945 PC 156. 


S. 491, Note 9] directions of the nature of a habeas corpus 1453 


The Court cannot investigate the sufficiency of the material or the 
reasonableness of the grounds upon which the authority ordering detention has 
been satisfied.'^ 

The expression ‘improperly’ in Section 491 cannot include any considera- 
tion of the question whether the legislation in question is proper for it is 
beyond the province of a Court to consider any such matter. The word 
‘improperly’ therefore can only refer to cases in which although the forms of 
law have been observed there has been a fraud on an act or an abuse of the 
powers given by the Legislature.'^ High Court can inquire whether the 
detention under Defence of India Act or Rules is legal.'® 


A detenu cannot more the High Court or the Supreme Court under 
Section 491 or Art. 226 of the Constitution or under Art. 32.'®-^ 

In the absence of any order of Government, the continued detention of 
the applicant was held to be an illegal or improper detention witltin the 
meaning of Clause 


9. Custody of minor children. — Ordinarily no doubt the basis of the 
issuance of the writ of habeas corpus is an illegal detention but in the case of 
the writ issued in respect of the wife or the child, the law is not so much 
concerned about the illegality of the detention as the welfare of the person 
detained. The Courts will supersede the natural rights of the parent and 
will not restore the child to him, where on account of liis misconduct or 
ineptitude, the moral welfare of the child is endangered.'* The fact that a 
sufficiently long time lapsed or was permitted to lapse between the period of 
the removal of the children and that there was no danger to the lives of the 
children are grounds for refusing to interfere.'® Where a minor is illegally or 
improperly detained the High Court would interfere by way of habeas corpus 
provided that it is not a case where the remedy under the Guardian and 
Wards Act is more suitable in the interests of justice.'® 

A guardian can apply under this section for the custody of the minor 
child when the minor of 13 years is detained against the wishes of the lawful 
guardian. The fact that the hither of the minor ill-treated the minor’s 
deceased mother is no valid ground for refusing custody to the father of the 
minor child. The Court of Wards can be invested with authority to 
assume superintendence of the person of a minor in spite of the existence of a 
guardian appointed by will or other instrument.'* The power has to be 
exercised with caution and not in a case where there is a dispute merely as to 
who should be the guardian of a particular minor.'® 


1 1 . Gatiri Nandnn, .V \ 048 A 4 1 4. 

12. JiUndra, 36 CWN 1088 : A 1932gC 
253 and Wasudu Anant Sohani, ILR 
1048 N 488 : 50 Cr LJ 165 followed in 
K. Suryanarayan Rao, 29 Mys LJ 28 ; 
Harish'Chondra, A 1943 A 27 (FB) : 44 
Cr IJ 722 ; Dr. Ram Babu Saxtna, A 
1950 A 342 : 51 Cr LJ 947. 

13. Kim/aiai, A 1945 N 8. 

1 3a. Makhan Singh Tarkikka v. Stale of 
Punjab, SGA Cr App no. 80 of 63 
decided on 2-9-63. 

13b. In re Jagardeo Ram Sumar Tewari, (1924) 
26 Bom LR 12.52. 

14. Bholnnath Disan Das v. Dt. Afagislrale, 
Jullundar, A 1959 Punj 238 : 1959 Cr 
LJ 653 (case under Art. 226 of the 
Constitution) ; ^airabibi, 12 Bom LR 


891 : 11 Cr LJ 687 ; Jashy, 29 C 290 ; 
Saraswati Ammal v. Danakoli Animal, A 
1924 MP 73 : 26 Cr LJ 6. 

15. Gopalji V. Sreechand, A 1955, A 26 : 
1955 CrLI28. 

16. Mohd. Amir Abbasi v. Nasiruddin, A 
1952 MB 54 : 1952 Cr LJ 578; flaidari 
Begum V. Jawad AH, A 1935 A 55 : 36 
Cr LJ 554. 

17. S. Rama lyerv.K. V. I/alaraia Iyer, A 
1948 M 294 : 49 Cr LJ 369 ; Subba- 
swami, 53 M 72. 

18. Deputy Commissioner Gonda v. Md. 
Sheikh, A 1934 Oudh 392. 

19. Sultan Singh v. Mayram Radhaswami, .A 
1930 A 260 ; 31 Cr LJ 719 ; Gopalji v. 
Shre Chand, A 1955 A 28 : 1955 Cr LJ 
24. 
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son -Thr ^ custody of minor 

SOU riie Madras High Court by a full bench has held that in applications 

paramou“r^U f fh r'w "*■ "^ild as being 
s^etThe CoMri • r'"’ ‘i'® P‘'°P®‘' for the father would be to 

Act '» ^ ^ Guardian and Wards 


corresponds to the writ which is known as 
^^beas Corpus ad Teshficandum. “The object of the writ is to enable a person 

Durnot "f P™°" ‘"’■““Silt up before a Court for the 

purpose of giving evidence as a witness”.^' Under the Indian Law the 
detenu may be brought up before the High Court. 


r' ^ W-— This clause corresponds to the writ known as Habeas 

Corp^ ad Respondendum. “The object of this writ is to bring up prisoners who 
are detained in custody under civil or criminal process before Magistrates 
or Courts ol record for trial or examination or any other charge”. 

Criminal Proceedings contemplated in Section 270, Government of 
India Act he in the ordinary Criminal Courts and not in special Courts 
which are the creation of Military Law,^’ can be interfered with. 


Martial law, as has often been said, is no law at all, the ordinary Courts 

I 1 except under military protections and the 

erlect of the maitial law, Section 491 does not apply to such cascs.^* 


;? {e).-This is known as Habeas Corpus ad Deliberandum and 

Reapias. The object of these writs is to enable the removal of prisoners 
Irorn one custody to another for the puopose of their trial”.*^ “7’wo writs 
must be applied for, the writ ad deliberandum to the gaolor to deliver the 
prisoner, and the writ recipias to the other gaolor to receive him.*” 


13. Clause (f).— When the Sheriff has taken the body of the defendant 

in custody in execution of a writ of attachment he returns the writ with an 

endorsement of the fact, that he has taken the defendant in custody “The 
attachml^nr enforcing obedience to a writ of habeas corpus is by 


14. Who can move.— A third party can move for a habeas corpus writ 
to release a person in custody, under the rules framed by the High Court, 

only when the person in detention is unable owing to the restraint to make 
the applications himself. 


The affidavit of the third party shall state the reason why the person 
restrained is unable to make the affidavit.^ To allow irresponsible persons 
to move petitions under this section on behalf of persons about whom they 
have really no knowledge merely on political or other affinity is prejudi- 
cial to the proper and efficient administration of Justice.^^ The languac^e of 


20. Shaikh Moidin v. Kunhadevi, A 1929 M 
33 (FB). 

21. Halsbury, 2nd Ed. Vol. IX, para 1266. 

22. Halsbury, 2nd Ed. Vol. IX, para 1267. 

23. Kartar Singh, A 1946 L 103 ; 47 Cr LJ 
1022 (JB). 

24. Chanappa Shanlrappa, 55 B 263 (under 
Sholapur Martial Law Ordinance). 

25. Halsbury, 2nd Edition, Vol IX, Para- 
graph 1268. 


26. Halsbury 2nd Ed., Vol. IX, Parapraph 

1269. ^ 

27. Halsbury, 2nd Ed. V'ol. IX, Paragraph 

1260. ® ^ 

28. In re Kunjan Nadar, 1955 Cr Lf 740 ; A 
1955 TC , Kunjama, A 1951 TC 
123 ; 52 Cr LJf 641 ; Raj Bahadur, 57 
C\VN517. 

29. In re Hardial Singh, A 1949 EP 130: 
50 Cr LJ 370. 
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Section 491 places no limit to the class of person or persons who can move 
X High Court with relation to a person in custody. Such a petition at the 
instance of a complainant is competent,^® 

15. Successive applications. — “The applicant has a right to apply 
successively to every Court competent to issue a writ of habeas corpus and 
each tribunal must determine such an application upon its merits unfettered 
by decision of any other tribunal of co-ordinate jurisdiction even though the 
grounds urged are exactly the same.®^ 

The Bombay High Court has held that successive applications under 
Article 226 of the Constitution do not He.®^ The Patna High Court has held 
that in India it is not open to a detenu to ask for a review of an order 
already made under Section 491. Entertainment of a second application on 
the same facts would amount to a review of the earlier judgment and would 
be clearly barred by Section 369.^® Orissa High Court is of the same view.** 

16. Sub-section (2) — Rules. — See the Calcutta High Court Rules. 

The following are some of the rules : — 

1. All applications for orders under clauses (^ 2 ), (i), (c), (e) and (/) 
Section 491 of the Code shall be made before the Division Bench taking 
criminal business of the Appellate Side of the High Court. 

2. Such applications shall be made by Advocates and Attorneys may 
instruct such Advocates. They shall be made on petition duly verified by 
affidavit setting forth the circumstances under which the order is sought. 

3. Where the application is made for an order under clause (e) of that 
section for the examination of a prisoner as a witness it must state the place 
where he is detained and for what purpose his evidence is required. 

4. Where the application is made for an order under clause (e) to 
remove a prisoner from one custody to another for the purpose of trial notice 
of the application must be served on the prisoner and it shall be stated in the 
affidavit where the prisoner is detained in custody, to what other custody it is 
proposed to remove him and the reason for such change of custody. 

5. Where the application is for an order under clause {f) that the body 
of a defendant should be brought in on the Sheriff’s return ol ‘cepi corpus' to a 
writ of attachment the return must be produced before the Court on requisi- 
tion, 

6. In any case in which the Court shall order a person in custody to be 
brought either before it, or before a court martial before Commissioners 
acting under the authority of a commission from the Governor-General-in 
Council, or to be removed from one custody to another, a warrant shall be 
prepared and signed by the Registrar of the Appellate Side and sealed with 
the seal of the Court. Such warrant where issued under rule 34 shall be 
forwarded by the Registrar of the Appellate Side to the officer in charge of 
the jail in which the prisoner is confined. In every other case it shall be 
served personally upon the person to whom it is directed. 

30. Alam Khan, A 1948 L 33 : 48 Cr LJ 32. Prahlad, A 1951 B 25 FB. 

984. 33. Raghunandan Tadao, 1948 P 262 : 50 Cr 

31. Halsbury, 2nd Ed., Vol. IX, Paragraph I-J 528. 

1239 ; Ramjilal, A 1949 EP 67 : 50 34. Bruj Kishou Palnaik^A 1950 Or 144 ; 

Cr LJ 271 (FB) : A 1928 PC 300. 51 Cr IJ 826 (FB). 
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7. \Vhcre the Court is of opinion that a prima facie case for granting 
the application is made out, a rule nisi may be issued calling upon the person 
against wnom the order is sought to appear on a day to be named therein to 
siiow cause why such order should not be made and at the same time to 
produce in Court the body of the person alleged to be illegally or improperly 
detained then and there to be dealt with according to law. 


8. On the return day of such rule or on any day to which the hearing 
thereof may be adjourned, where no cause in shown, or where cause is shown 
and disallowed, the Court shall pass an order that the person improperly 
detained shall be set at liberty or delivered to the person entitled to his 
custody. Where cause is allowed the rule shall be discharged. 


9. In disposing of any such rule the Court may in its discretion make an 
order for the payment by one side or the other of the costs of the rule. 


For Form of Warrant see Chapter XI, Rule 
1929, dated 25th July, pp, i5i0 — 1511. 


43 vidcy Calcutta Gazette, 


17. Procedure. Under the English practice, on an application for a 
writ ot habeas corpus the respondent might state his reasons in justification 
ol tlie detention eitliei when showing cause on the order nisi or when making 
a return to habeas corpus. When the justification depends upon 

the validity of a regulaUon, the question of its validity may be allowed to be 
discussed at the nearing ot the rule nisi itself.®^ It would be improper for 
the Criminal Bench acting under Section 491 to retry for itself"^® the question 
wliich has already been determined by the High Couit in its ordinary Ciimi- 
nal jurisdiction or to pass an order overriding an under already made by the 
Fligh Court. Ranking J.^ observed in that “This Bench is in no way a Court 
ol appeal Iroin the learned Judge exercising the ordinary original Criminal 
jurisdiction . Ihis view is now not tenable as appeals from the Sessions 
Judge (binglejudge ol the High Court) lie under Section 41 1 A to the Division 
liench. 

A single Judge of the High Court of Mysore cannot deal with an applica- 
tion under Section 491. It should be heard by a Division Bench. Madras 
Fligh Court Rules 2 and 24 nave been held intra vires and it has been held 
that order given by a single Judge of the High Court in matters contemplated 
by Section 491 is not within jurisdictions.®® 

It was held under the unamended section that the application should be 
made to the High Court in its original Criminal Jurisdiction.^ The Calcutta 
High under subsection (2) has framed certain rules which came into force 

from August 1, 1929 and it has negatived this view. 

Rules 62 and 63 framed by the Bombay High Court under Section 491 
suggest that all matiers of defence or justihcation with regard to the detention 
of the applicant for the writ of habeas corpus are to be considered at the time 
cause is shown by the respondent against the rule nisi issued on a prima facie 
case being made out by the applicant for the writ of habeas corpus.^* An 


35. Keshao Talpade, (1945) FCR 88:48 
CVVN FC 32 : 44 Cr LJ 719 (FC). 

36. Rameshwar Khiroriwalay 5G C 32 (35) : 
32 CVVN 889 (894). 

37. JV. D. i>hankar, 53 Mys HCR 365 
where Subodh, 52 C 319 and Rameswar 
Khiroriwala^ 56 C 32 referred to. 


38. Dt. Afagte. Trivendrum v. K. C. Mamiun, 
A 1939 M 120 : 'lO Cr LJ 320 (FB). 

38a. Charu Chandra AfajumdoTt (1916) 20 
CVVN 1233 decision by ChowdhuryJ ; 
Horace Lyall, 29 C 256. 

39. Keshao Talpade, A 1943 FC 72 : 44 Cr 
LJ 719 (FC). 
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application for a writ which has been disposed of on merits 

by the Court cannot be reheard, even though the party or the Counsel was 
not present at the time the petition was heard. 

Under Rules framed by the East Punjab High Court under Sectioit 491 ^2) 
it is permissible to present the petition under Section 491 direct to a Judge in 
his Chambers or in open Court or even at his residence. But the judge must 
be a Judge who is dealing with criminal matters m Single Bench at the 


Bv virtue of the provisions of Section 151 G. P. C. the High Court has 
the power to revise an order passed by the Court of Small Causes on appeal 
against the decision of the Authority appointed by the Payment ol Wages 

Act.'^ 


Affidavit — When no issue of fact requiring an answer is raised it is not 
necessary to file an affidavit but if an issue of lact is raised in the application 
then a counter affidavit on behall of the State refuting the facts is necessary 
otherwise the truth of the facts alleged will normally be accepted.*^ 


In habeas corpus proceedings the Court is to have regard to the legality 
or otherwise of the detention at the time of the return and not with lelereiice 

to the institution of the proceedings.” 


Supreme Court Rules. 

See Order XXXV of Supreme Court Rules. — {Article 32 of the C.onstitutiun, Rule 3) 
Habeas Corpus . — A petition for writ of ftabeas corpus shall be acconipanicd by an alfidavit ol 
Uic person restrained stating that the petition is made at his instance and setting out the 

nature and circumstances of the case : 


Provided that where the person resirained is unable owing to the restraint to make llic 
affidavit the petition shall be accompanied by an affidavit to the like eilect made by some 
other person acquainted with the facts, which shall state tlie reason why the person restrained 
is unable to make the affidavit. I he petitioner shall slate whetlier die petitioner has moved the 
High Court concerned for similar relief and if so with what rc^sult. 


Article 32 of the Constitulioa does not confer in the Supreme Court as 

Article 226 does on the High Courts to issue certain writs tor the enforce- 
ment of the rights conferred by Part HI. Article 32 provides a ‘guaranteed’ 
remedy for the enforcement of these rights and this remedial right is itself 
made a fundamental right by being included in Part HI. 


18 Costs.— Calcutta High Court Rules framed in 1929 under 
which the High Court can award costs. It was held that the Madras High 
Court could not issue writs under the Common law whether the application 
was under Section 491 or Article 226 of the Constitution such application 
being of criminal nature the High Court could not direct payment ol costs.*<^ 
There is no specific provisions for awarding costs m Section 491. In the 
absence ofrules under Section 491 (2) of the Allahabad High Court, costs 

cannot be awarded.^’ 


See the Bombay High Court Rules referred to in.^® 


40 In re Taren Kateswar Rao, A 1951 M 
611 : 52 Cr LJ 252. 

41. Rainjilal, A 1949 EP 67 : 50 Cr LJ 
271 FB. 

42. Khudu, 55 CWN 49 : A 1952 C 798. 

43. Bisheshar Dayal, A 1946 L 38 : 47 Cr LJ 

212 . 

44. Ram Narayan, A 1953 SC 277. 


45. Ramesh Thapar, A 1950 SC 124 (126). 

46. In re Venkalaraman, A 1951 M 267 ; 
Ramasami, 55 M 1049. 

47. Basudeo, A 1949 A 513 : 50 Cr LJ 798 
(FB) ; Basanta Chandra Chose, 23 P 968 
(FB) : A 1945 P 44. 

48. Reshav Talpade, (1945) FCR 88 : 48 
CWN 32 : 44 CrLJ7l9 (FC). 
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and Privy Council.'*^ ^ Court an appeal lay to the Federal Court 

132 if'*tU''cSs"thudor^‘TurnIl“ 

Supreme Court can be rn’cved^directly 

491A. [Powers of High Court outside the limits of 
appellate jurvsdictiori]^ Criminal Law (Removll 

of Racial Discriminations) Act. 1949 (17 of 1949 ), S. 3. 


PART IX 

SUPPLEMENTARY PROVISIONS 

CHAPTER XXXVIII 

Of the Public Prosecutor 

o, appoint Public Prosecutors.— (1) The 

State Government may appoint, generally, or in any case, or 

for any spec.fied class of cases, in any local area, one or more 
officers to be called Public Prosecutors. 

TV District Magistrate, or, subject to the control of the 

District Magistiate the Sub-divisional Magistrate, may, in the 

absence of the Public Prosecutor, or where no Public Prosecutor 
has been appointed, appoint any other person, not being an 

officer of police below such rank as the State Government may 

prescribe in this behalf to be Public Prosecutor for the purpose 
of any case. ^ ^ 


SYNOPSIS 


1. Corresponding sections in former Codes. 

2. Legislative Changes. 

3. Report of Select Committee. 

4. Report of the Joint Committee (1922). 

5. ‘Any Case’. 

6. Public Prosecutor. 

— Duty of a Public Prosecutor. 

— Duty of Public Prosecutor to call 
witnesses. 

— Court Inspector or Sub-inspector as a 


public prosecutor. 

7. Function of Legal Remembrancer. 

8. Case conducted by a private prosecutor, 

may be withdrawn by Public Prosecu- 
tor. 

9. Any Local area. 

10. Sub-section (2). 

11. No Court-fees for documents required 
by Public Prosecutors. 


1. Corresponding sections in former Codes. — This section corres- 
ponds to Sections 57, 58 and 202 of the Code of 1872 and the Code before 
Its amendment m 1923 was similarly worded as that of the Code of 1882. 

2. Legislative Changes. — In sub-section (2) the opening words ‘In 
any case committed for trial to the Court of Session’ were omitted and the 


49. Shibnath Banarji, 72 I A 241 : 50 CWN 
25 ; A 1945 PC 156 ; Haridas Danaji, 
A 1949 N 20. 


50. Tarapada v. Stali of IfVj/ Bengaly A 
1951 SC 481. 

51, Ranush Thappar, A 1950 SC 124 (126). 
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words *^such rank as the State Government may prescribe in this behalf’ were 
substituted for the words ‘the rank of Assistant District Superintendent’, and the 
words "any case’ were substituted for the words “such case” by Section 133 of 
the Code of Criminal Procedure (Amendment) Act 1923 (XVIII ol 1923). 

3. Report of the Select Committee. — “We are doubtful whether the 
second amendment made by the Bill in Section 492 really elTects what was 
intended. In some places there are special Police Acts and they do not 
invariably give the Local Government power to delegate to Assistant Superin- 
tendents the powers of a District Superintendent. Moreover there is a variety 
of nomenclature and we think it better to leave to the Local Governments to 
prescribe the rank of police officers who may be appointed Public Prosecutors 
for the purposes of a particular case”. 

4. Report of the Joint Committee, (1922). —“The words ‘In any case 
committed for trial to the Court of Session’ in the beginning of sub-section (2) 
have been omitted because the necessity of appointing a Public Prosecutor 
in the absence of that officer may arise not only in Sessions Courts but in all 
other instances. The words "such rank as the State Government may prescribe 
in this behalf’ have been substituted in the place of the words ‘the rank of 
Assistant District Superintendent’, because, as there is a variety of nomen- 
clature of the Police (Officers, we think it better to leave it to the Local 
Governments to prescribe the rank of police olliccrs who may be appointed 
Public Prosecutors for the purposes of a particular case”, 

5. ‘Any case^ — The substitution of the word ‘any’ for ‘such’ case seems 
to be a consequential amendment since sub-section (2) is no longer confined 
to the case of appointment of a Public Prosecutor in Sessions Courts only. 

6. Public Prosecutor. — See definition Section 4 (/) supra. 

The Advocate General, Standing Counsel, the Government Solicitor 
mentioned in Section 495 are not Public Prosecutor.^^ 

Where by a notification the Governor appoints the Advocate General of 
the Province, to be a Public Prosecutor generally for the Province, Advocate 
General is entitled to sign and file an appeal before the High Court. 

Duty of a Public Prosecutor. — “The Counsel for the prosecution has 
most accurately conceived his duty, which is to be assistant to the Court in 
the furtherance of justice, and not to act as Counsel for any particular person 
or party”. He should not by statement aggravate the case against the priso- 
ners, or keep back a witness because his evidence may weaken the case for the 
prosecution. His only object should be to aid the Court at discovering truth. 
A public prosecutor should avoid any proceeding likely to intimidate or 
unduly influence witnesses on either side.^® “The duty of a Public Prosecu- 
tor is to represent not the Police, but the Crown, and his duty should be 
discharged by him fairly and fearlessly and with a full sense of the responsi- 
bility that attaches to his position. The guilt or innocence of the accused 


52-53. Brindahan, A 1952 MB 13 : 1952 Cr 
LJ 153. 

54. Bhagwan Das^ A 1949 PC 263 ; 50 Cr 
LJ 886 ; Rainbahadur Singh, A 1957 A 
278 (Prosecuting Inspectors and 
Deputy Superintendents, CID in UP 


arc Special Public Prosecutors). 

55. Reg. V. Holden, (1838) 8 C and P 
269. 

56. Kashinath Dinkar, {\Q1\) 8 Bom HCR 
Cr Ca 126 (153) following 8 C and P 
269. 
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is to be determined by the tribunals appointed by law and not according to 
the tastes of anyone else”.^’ 

Duty of Public Prosecutor to call witnesses. — “It is the duty of the 
Public Prosecutor to call and examine all such (material) witnesses, and the 
Judge is bond to hear all the evidence upon the charge. It is true that the 
Public Prosecutor is not bound to examine persons who will not, in his 
opinion, speak the truth or support the points he desires to establish by their 
evidence ; but in such circumstances he should explain to the Court that this 
is his reason for not calling these witnesses, and he should offer to put them 
in the box for the cross-examination of the accused at their discretion. In 
the absence of any such explanation, or of other reasonable grounds apparent 
on the face of the proceedings, inferences unfavourable to the prosecution 
must be drawn from the non-production of its witnesses”.^® See in this con- 
nexion the case of Dhanum Kazi and other cases.®® Of course the view is 
sometimes expressed that the language in Section 114 ill. (g) of the Indian 
Evidence Act being ‘may’, the accused person cannot complain if the prose- 
cution has not called material witnesses. 

It is the clear duty of the Public Prosecutor to produce all persons, who 
lay claim to a first hand knowledge of the incidents under trial, and if the 
prosecution do not choose to place them in the witness box, it must at least 
lender them to the defence for cross-examination.®® See also commentary an 
Section 286 ante. 

Court Inspector or Sub-Inspector as a Public Prosecutor. — By 

Notification No. 2507-P,, dated 6th July, 1907, and published in the .Calcutta 
Gazette of lOth July, 1907, Part I.,'p. 1 162, every Inspector or Sub-Inspector 
of Police appointed to prosecute cases before Magistrates is a public prosecu- 
tor generally for all such cases.®^ 

The Amending Act XVIII of 1923 by substituting in sub-section (2) 
“such rank as the State Government may prescribe in this behalf” in place of 
“not being an officer of Police below the rank of Assistant District Superinten- 
dent of Police” gives the Local Government discretion to appoint any Police 
olficer. The said Notification referred to in Sital Singh^^ is modified by the 
amendment. 

7. Function of Legal Remembrancer in the Calcutta High 
Court. — “In exercise of the power conferred by Section 492 of Act X of 1882 
(the Code of Criminal Procedure), the Lieutenant Governor appoints the Legal 
Remembrancer to be ex-qfficio Public Prosecutor in all cases before the High 
Court on its Appellate Side with the exception of such cases as come before it 
from Presidency or other Magistrates in Calcutta” — 24th June, 1886, Noti- 
fication No. 2122A.®2 

By Notification dated 1st April, 1912 the Legal Remembrancer of Bihar 
and Orissa became ex-ojjicio Public Prosecutor for that Province, hence the 

Dhannum Kazi, (1881) 8 C I2I : 10 
CLR 151 ; Sagai Samba Sajao, (1893) 

21 C 6+2 (653) ; Ram Runjun Roy, 42 C 
422 : 19 CWN 28 ; Tenaram Mandat, 
(1920) 25 CWM 142. 

Jumo, (1909) 3 SLR 200: llCrLJ 
410 : 6 10 847. 

Sital Singh, (1918) 46 C 700 (703). 
Calcutta Gazette, 30th June, 1880, e 
783, 


57. Ram Ranjan Roy, (1914) 42 C 422 59. 

(428) : 19 OWN 28 followed in Amrita 

Lai Hazra, ‘12 0 957 (1004) ; 

Wanchope, 38 CWN 187. 

58. Tula, (1885) 7 A 904: (1885) AWN 

284; Durga, (1893) 16 A 84 (FB) ; 60. 

See Sardar Singh v. State of Bombay, A 
1957 SC 747 : 1957 Cr LJ 1325; 61. 

Staphin Cenerestine, A 1936 PC 289: 62. 

Habeeb Md. A 1954 SC 150 : Bakshish 
Singh, A 1957 SC 904. 
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appeal filed on 2nd May, 1913, on behalf of the Local Government by 
Mr. Orr Deputy Le,!;al Remembrancer for Bengal against an order of 
acquittal from Bihar was held to be incompetent.®*^ 

8. Case pending before a Sub-divisional Magistrate-being con- 

ducted by a private prosecutor -withdrawn by the Court Inspector 

under orders of the District Magistrate.-When a private complaint is 
nlea and then the complainant is given permission to conduct the prosecution 
and IS to be responsible for its conclusion, it is highlv improper that after he has 
closed his evidence and the charge has been framed, the prosecuting Inspector 
^ould turn up and suddenly drop the prosecution without even consulting 


/■n 'vords “in any local area” in Section 492 

(Ij qualify not only the words “for any specified class of cases” but also the 
preceding words “generally or in any other case”.®" 


10. Sub-section (2). — The amendment does not confine the sub-section 
in Its operation to Sessions trial and the District Magistrate or the Sub-divi- 
sional Magistrate may under this sub-section appoint any Police ofilcer not 
being below such rank as the State Government might prescribe for conduc- 

bng a particular case. See Commentary under the heading ‘Legislative 
Changes’. ^ 


11. No Court-fees for documents required by Public Prosecu- 
tors.— Copies of all documents which a Public Prosecutor may require have 
been exempted from Court-fees.*® 

493 Public Prosecutor may plead in all Courts in 
cases under his charge. Pleaders privately instructed to 
he under his direction.— The Public Prosecutor may appear 
and plead without any written authority before any Court in 
which any case of which he has charge is under inquiry, trial or 
appeal ;and, if any private person instructs a pleader to prosecute 
in any Court any person in any such case, the Public Prosecutor 
shall conduct the prosecution, and the pleader so instructed shall 
act therein under his directions. 


SYNOPSIS 

1. Corresponding sections in former Codes. sccution. 

2. ‘In wliich any case of which he has charge’. 5. Complainant’s pleader should act under 

3. “Or appeal’. his direction. 

4. Public Prosecutor should conduct pro- 


1. Corresponding sections in former jCodes. — This section corres- 
ponds to Section 60 of the Code of 1872 and is similarly worded as that of the 
Code of 1882. 

2. ‘In wbich any case of which he has charge*. — This expression 
has reference to the appointment of a Public Prosecutor under Section 492 (1). 

3. ‘Or appeal*. — The Public Prosecutor appointed under Section 492 

may appear and plead at the Appellate Court in a case of which he had 
charge at inquiry or trial. 


63. Deputy Legal Remembrancer, Bengal v. 65. A'aru A 1949 P 344. 

fid (i913) 41 C425. 66. Govt, of India Notification, 21st 

’ Lain Singh, (1923) January, 1868 ; Mrf. 45 CWN 

«A88:21 ALJ 1855;AIR(1924) A 768 ; 43 Cr LJ 539, 
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4. The Public Prosecutor shall conduct the prosecution. — “The 
Public Prosecutor may properly delegate the conduct of the case so far as to 
take the aid of an advocate exercising his proper function, provided he 
retains general management to himself”.*^ 

Where the Public Prosecutor is in charge of the prosecution the pleader 
or the agent appointed by the Railway under Section 145 (2) of the Railways 
Act will act under the direction of the Public Prosecutor.*^ 


5, pleader appointed by the complainant shall act therein 

under his direction. — “The Public Prosecutor may avail himself of the 
a^istanceofa Counsel retained by a private individual. In so availing 
himself of the Counsel’s services, the Public Prosecutor by no means deprives 
himself of the management of the case. The two together may work in 
harmony, if they do not, the Counsel may retire, or the Prosecutor may claim 
to keep the further conduct of the case solely to himself.*^ 


The word “act” in this section does not mean something other than 

examining, cross-examining witnesses or addressing the Court. The word is 

not used in a technical sense in distinction from “appear and plead” in the 

opening words of the section'® where the State is not before the Court and 

whether as complainant’s counsel or amicus curia the Court can hear 
him.’i 


494. Effect of withdrawal from prosecution. — Any 

Public Prosecutor may, with the consent of the Court, in cases 
tried by jury before the return of the verdict, and in other cases 
before the judgment is pronounced, withdraw from the prosecu- 
tion of any person either generally or in respect of any one or 

more of the offences for which he is tried ; and, upon such 
withdrawal, — 

(а) if it is made before a charge has been framed, the 

accused shall be discharged in respect of such 
offence or offences ; 

(б) if it is made after a charge has been framed, or when 

under this Code no charge is required, he shall be 
acquitted in respect of such offence or offences. 


SYNOPSIS 


1. Corresponding sections in former 
Codes. 

2. Legislative Changes. 

3. Effect of Amendment. 

4. Scope. 

5. Any Public Prosecutor — withdrawal 
by Public Prosecutor. 

6. D^ty of Court to give reasons. 

7. Accused a Competent Witness. 

8. Withdrawal at Committal stage. 

9. ‘In case triable by jury before return 


of verdict, and in other cases before 
Judgment is pronounced, withdraw 
from the prosecution. 

10. Officer entitled to withdraw from pro- 
secution. 

11. Sub-section (a). 

— Sub-section (b). 

— Order of acquittal bars further pro- 
ceedings under Section 403. 

12. Effect of withdrawal. 

13. Revision. 


67. 

68 . 

69. 


Narayan M. Pendshi, (1874) 11 
HCR 102 (104)— decision under 
tion 253 of the Code of 1872. 

Shiikh Mokbul 
1925 P 755 ; 27 Cr LJ 313. 

In re Narayan M. Pendshi, (1874) 


Bom HCR 102 ; Budrinaroyan Peralal, 
A 1951 MB 84 ; 52 Cr LJ 509 ; Bhupali 
Mathah A 1959 AP477. 

70. r«., 1930 768. 

71. Ghulam Mohammad, A 1942 L 296 ; 41 
Cr LJ 14 (FB). 
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1. Corresponding sections in former Codes. — This section cor- 
responds to Section 61 of the Code of 1872, and excepting tlie words 
introduced by the ainendinent of 1923, is similar to that of the Code of 
1882. 

2. Legislative Changes. — The words “appointed by the Governor 
General in Council or the Local Government” after the words “Any public 
Prosecutor” were omitted and the words “either generally or in respect of 
any one or more of the offences for which he is tried” were inserted by 
Section 134 of the Code of Criminal Procedure (Amendment) Act, 1923 
(XVIII of 1923). 

3. Effect of the Amendment. — Under the Code the effect of with- 
drawal from prosecution under cl. (a) was ‘discharge’ in respect of ail the 
charges and that under cl. (b) was wholesale acquittal. Under the amending 
Act XVIII of 1923 the Public Prosecutor may withdraw either generally 
or in respect of any one or more of the offences for which the accused is 
tried. 

The amendment has in effect overruled the case oi AffiluddinJ^ 

4. Scope. — The analogy of the English practice would be misleading 
as an aid to the construction on Section 494.'^ The proceedings under 
Section 337 are different in character from those under Section 494. The 
former deals with the actions of judicial, the latter with that of an executive 
officer. Section 494 says nothing about pardons at all. It gives a general 
executive discretion to withdraw from the prosecution subject to the consent 
of the Court, which may be determined on many possible grounds, 
one of which, no doubt, is that the person in respect of whom the charge is 
withdrawn may be willing to give evidence.”^* Even when Section 337 can 
be applied, it is not contrary to law to discharge the approver under Section 
494 (a).’-’ This section is an enabling one and vests in the Public Prosecutor 
the discretion to apply to the Court for its consent to withdraw from the 
prosecution of any person. Fhe consent, if granted, has to be followed up by 
his discharge or acquittal as the case may be.^® 

5. Any Public Prosecutor. — The qualifying wordsj“appointed by the 
Governor General in Council” having been deleted by the Amending Act 
(XVIII of 1923) any Public Prosecutor may apply for withdrawal. 

Withdrawal by Public Prosecutor. — The Public Prosecutor who 
has taken charge of the case instituted on a private complaint can withdraw 
the prosecution,^^ unless he is in charge the Public Prosecutor cannot 
interpose.^® 

Although private party strictly speaking has no locus standi to object to 
the withdrawal of the case but it does not mean that the private party can 
not be heard.’®^ 

6. Duty of Court to give reasons for allowing withdrawal. — An 

order by which the Court acting under Section 494 of the Code accords 


72. 2 CLJ 18 (n). 

73. Slate of Bihar v. Ram Naresh Panday, 
1957 SCR 336 : A 1957 SC 389 ; 1957 
Cr LJ 567. 

74. Bawa Faquir ^ Singh^ 65 I A 388 ; A 1938 
PC 286 ; ‘K) Cr LJ 360 ; Ramsaran, 
A 1945 N 72 ; Ousaph Takob v. Jose, A 
1959 Ker 309 ; 1959 Cr LJ 1 170. 

75. Harihar Sinha, 40 CWN 876 ; A 1936 
C 356 ; 37 Cr LJ 758 (FB). 

76. Slate of Bihar v. Ram Pfaresh Pand<\y, 


1957 SCR 336 : A 1957 SC 389 : 1957 
Cr LJ 1182 ; Giri Bala Dasi v. Nadar 
Cast, A 1952 G 699. 

77. Pratap Chand v. L. Beharilal, A 1955 
J & K 12. 

78. Ratanshah, A 1945 B 1^7 ; 46 Cr LJ 
434 

78a. S.B. Sherof v. K. P, Singh, A 1964 P 
33 following State of Bihar v. Ram 
Naresh, A 1957 SC 389. 
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consent to the withdrawal from a prosecution is a judicial order; and for 
every such order ^ reasons should be given so that the High Court, acting 
in its revisional jurisdiction, may be in a position to examine into the matter 
and deteimine whether the discretion vested in the Court has been properly 
exercised.'® Suhrawardy, J. in the case of G. V. Raman^^ although agreed 
with Mitter, J., in discharging the Rule because reasons were given in that 
case, observed that no reasons need be assigned and the cases relied on 
by Mitter, J., needed reconsideration. In this case the Crown referred 
to the case of Gulli v. J\arain^^ which held that failure to give reasons does 
not vitiate withdrawal, as Section 494 does not expressly require the Court 
to state reasons. 

An order allowing a case to be withdrawn under Section 494, is open to 
revision but the High Court will not interfere if suflicient reasons are recorded 
by the Court allowing the withdrawal.*^ f 

This section gives no indication as to the grounds on which the Public 
Prosecutor may make the application or the considerations on which the 
Court therefore in granting its consent may well be taken to be a judicial 
hinction. It follows that in granting the consent the Court must exercise a 
judicial discretion. In understanding and applying the section two main 
features thereof have to be kept in mind. The initiative is that of the Public 
Prosecutor. The Court has to satisfy itself that the executive function of 
the Public Prosecutor has not been improperly exercised or that it is not an 
attempt to interfere with the normal course of justice for illegitimate reasons 
or purposes. It cannot be taken to place on the Court the responsibility for 
a,primafacie determination of a triable issue. For instance, the 
discharge that results therefore need not always conform to the standard of ‘no 
primafacie^ under Section 209 (2) and Section 253 (1) or of ‘groundlessness* 
under Section 209 (2) and Section 253 (2). It is not correct to say that 
where the application is on the ground of inadequacy of evidence regarding 
judicial considerations, it would be manifestly improper for the Court to 
consent to withdrawal before recording the evidence and taking it into 
consideration. To hold so would be engrafting on the wide terms of Section 
494 an exception or a proviso limited to such a case.*® The reasons for the 
withdrawal must be such as to satisfy the judicial conscience of the Court. 
Consent is not to be lightly given merely because the Public Prosecutor has 
asked for it without a careful and proper scrutiny of the grounds on which 
it is sought,®^ or for confidential reasons of State.** A Magistrate need not 
consider evidence as is done at the time of giving consent to the with- 
drawal.*® 


In order to grant permission to withdraw prosecution the Magistrate is 
not to consider the evidence as is done in trail of cases. Further the appli- 


79. Umesh Chandra Roy v. Satuh Chandra 
Roy, (1917) 22 CVVN 69 : 26 CLJ 208: 
18 Cr LJ 886 : 41 IC 998, followed in 

Jagat Chandra Roy , v. Kalimuddin Sardar, 
(1921) 26 CWN 880 ; Rajani Kanta v. 
Idris Thakur, (1921) 48 C 1105:25 
CWN 615 : 22 Cr LJ 760 : 64 IC 280, 
followed in Suganchand v. Chuni Lai, 6 
NLJ 177 : 72 IC 361 : 24 Cr LJ 361 
AIR (1923) N 260; Sagan Chand v. 
Chunilal, A 1923 N 260. 

80. 33 CVVN 468: AIR (1929) C3I9; 
Kashivishvanathan, A 1948 M 422 ; 
Pratap Chand v. L. Behari Lai, A 1955, 
J & K 12 J 1955 Cr IJ 1182 ; Lakshmi 


Narayan, A 1932 L 368. 

81. 2P 708; A/w/ (1922) 24 Cr LJ 

433 : AIR (1923) L 163 ; In re Sadyan, 
(1908) 5 MLT 215. 

82. Bepin Behary Chose v. haripada Chose, 
(1922) 24 CrLJ5:71 IC 53. 

83. State of Bihar v. Ram Naresh Pandey, 
1957 SCR 336 ; A 1957 SC 389 : 1957 
Cr LJ 567. 

84. Onseph Takub v. Jose, A 1959 Kcr 309: 
1959 Cr LJ 1170. 

85. Amar Narain v. Alathur, A 1952 Raj 
42; 1952 Cr LJ 375. 

86. Ramesjha, A 1959 P 380 : (1959) Cr 
IJ 1616. 
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cation for consent may egitimatcly be made by the Public Prosecutor for 
reasons not confined to the judicial prospects of the prosecution 

In case of an approver who has been granted pardon under Section 337, 
the moment the pardon was tendered to the accused, he must he presumed 
to have been discharged. 

7. Accused a Competent Witness. — After tlie discharge of an 
approver under Section 494 he is a competent witness.®® An accomplice, if 
he is not an accused under trial in the same case, is a competent witness and 
may be examined on oath. The prosecution must be withdrawn and the 
accused discharged under Section 494 before he would become a competent 
witness. But if the Court, purporting to act under Section 494, sanctions 
the withdrawal of the prosecution, but omits to record an order of discharge 
and the accused continues to be kept in custody his position is in no way 
changed from that of an accused.®" This case®" was distinguished by the 
same High Court in Sherati Singh^'^ where the accomplice in fact ceased to be 
on trial although there was an omission to record the formal order of dis- 
charge under the section. The Allahabad High Court accepted the decisions 
of the Bombay High Court in Mona Punja and another case"^ relied on in 
Banu Singh^^ with the reservation that the value though not the admissibility 
of the evidence of an accojnplice might be seriously aft'ected by considerations 
arising out of the position in which the witness himself stood (with reference 
to his possible prosecution for the same offence) at the time when his evidence 
was taken and distinguished Banu's case®" mainly on the ground that 
there had been wholly irregular and invalid tender of pardon as also on 
the ground that the evidence of the accomplice was not allirmatively held 
to be inadmissible.®^ 

8. Withdrawal at Committal Stage — Validity.— It cannot be said 
that in a case triable by a Court of Sessions, an application by the Public 
Prosecutor for withdrawal with the consent of the Court does not lie in the 
committal stage.®® 

9. ‘In cases tried by Jury before the return of the verdict, and 
in other cases before the Judgment is pronounced, withdraw from 
the prosecution’.— The Public Prosecutor has no right after the conviction 
of the accused by the first Court and in the appellate stage of the case to 
present any petition for withdrawal under Section 494 (b) though the petition 
is inspired by the District Magistrate, nor the Sessions Judge is entitled to 
proceed to acquit the accused before he even attempted to judicially deter- 
mine the appeal by the accused.®^ 

'Either generally or in respect of any one or more of the offences for which he is 
tried\ — These words were inserted by Section 134 of Act XVIII of 1923, 
the intention of the Legislature being to make it clear that a Public Pro- 
secutor may withdraw one only of several charges — vide Statements of Objects 
and Reasons. These words have in effect superseded Affiluddi's case."® 


87. Peris, A 1954 SC 616. 

88. Kasem Alt, (1919) 47 C 154 : 31 CLJ 
192: 21 Cr LJ 386: 55 IG 994 ; 
Hussein Ht{ji, (1900) 25 B 422 : 2 Bom 
LR 1095 ; G. V. Raman, (1929) 33 
OWN 468. 

89. Banu Singh, (1906) 33 C 1253 : 10 
CWN 962 : 4 Cr LJ 145 ; Durant, 
(1898) 23B213 (215, 216). 

90. 15 Cr LJ 693. 

91. Mona Punja, (1892) 16 B 661 and 


Durant, 23 B 213. 

92. Muhammad J^UT, (1909) 7 ALJ 86 ; 11 
Cr LJ 21 : 5 IC 21. 

93. State oj Bihar v. Ram Naresh Pandqy, 
1957 SCR 336 ; A 1957 SC 389 : 1957 
Cr LJ 567. 

94. Ananta Lai Sinha v. Jahiruddin Biswas, 
(1927) 46 CLJ 121 : 104 IC 449 : AIR 
(1927) G 816. 

95. 2 GIJ 18 (n). 
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10 Officer entitled to withdraw from prosecution.-The Officer 
u ho has he power of withdrawing from the prosecution of a case under 
Section 4Jf is the officer referred to in Section 495 clause (I).”® Where a 
case has been started upon a Police report, and the Court Sub-Inspector 

wants to withdraw the case, the Court acts without jurisdiction in rejecting 

because the complainant wants to proceed 
with the case. In such a case the complainant has no locus standi to control 

of'thri'orof r®'' '^bo is appointed under the orders 

of the Local Government is appointed under Section 495 as a Prosecutor for 

Stlo'^'of" K “'"P'^tent for him to withdrawfromtheprose- 

Act XVHI ifToofl to his appointment.®® The Amending 

Act XVIII ol 1923 has deleted the words “appointed by the Governor- 

fAnv ' Pubhc ^P f^‘\^“ment” which occurred after the expression 
Any lubhc Itosccutor but that has not affected this decision. It has 

Sari' < r die I ® ^^"“babad High Court that it is improper on the 

part of the Court Inspector to suddenly withdraw from the prosecution in 

a case where a private complaint is liled and the complainant is given 
r; ffirZpuTnrit.- “-“‘ting the pleader engaged 

11. Sub-section (a).— This sub-section contemplates an order of dis- 
rr application for withdrawal is made before the charge is framed 
If the Magistrate accords his consent to the withdrawal of a charge under 
this sub-section and discharges the accused, the order is a judicial order.' 
lithe Older of discharge passed against an accused under Section 494 (al 
was not shown to be an improper order at the time it was passed, it could 

Selsbns Judged diffe'ent charge before the 


Sub-section (b).— The words hn respect of such offence or offences’ veeic 

inserted by Section 34 of Act XVIII of 1923 and are consequential uTon 

he amendment of the section itself, and limit the acquittal in respect of 

the offence withdrawn. Phis sub-section contemplates that the effect of 

withdrawal after a charge is framed or when no charge is required, r. p. in 
a summons-case, is acquittal. h > ^ 

1 ‘be prosecution contemplated by Section 494 implies a 
definite statement by the Public Prosecutor that he does not want to prosecute 
the particular case against the accused. It cannot be said that even 

when a Public Prosecutor asks for a removal of the case by transferring it 
there is a withdrawal under Section 494 .‘b ^ ® 


under this section bars further proceedings 
under Section 403. VVhere a certain number of persons have been as a 
matter of fact charged with robbery before a Magistrate, who consents to 
the withdrawal of the charge, the only course left to him is to make an 


96. Lakshmana Chetty v. Kulan Peria Karuth- 
pan, (191!) MVVN 106 : 11 Cr U 
722 : b IG 867. 

97. Gopi Bari, 1 PLT 400 : 21 Cr 

LJ 641 ; 57 IG 657, following Karuna 
Kantha Jha v. Rudra Kumar Jha, (19 9) 
4 PLJ 656 ; sec Silal Singh, (1918) 
46 G 700 : 30 CLJ 255 : 54 IG 53. 

98. Govtnd Balvant LaghaU, imQ) 18 Bom 
hR 266 : 1 7 Gr LJ 256 : 34 IG 976. 

yy. Ram Gobind Sin^ v. Lola Sinsh. 46 A 
^ : 21 ALJ 855 : AIR (1924) A 203. 
See contra—Sital Singh, (1918) 46 G 


700. 

1. Umesh Chandra Roy v. Salish Chandra Roy, 
(1917) 22 CVVN 69, followed in Jagat 
Chandra Roy v. Kali Muddi Sardar, 26 
CWN 880, and Rajanikanta Saha v. 
Idris Thakur, (1921) 48 C 1105 ; Sagan- 
chand V. Chunlal, {\922) 6 NLJ 177: 
AIR (1923) N 260. 

la. In re Seetheramu, (1911) MV\T4 74:12 
Cr LJ 440 : 1 1 IC 624 ; Varialh Bappai, 
A 1963 Kcr 346 following Akhil Bandhu 
Roy, A 1938 C 258. 

lb. Rama Rao, 1957 MLJ (Cr) 399. 
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order of acquittal under Section 494 {b)r An acquittal under Section 494 {b) 
operates as a bar under Section 403.® 

12. Effect of withdrawal.— -Withdrawal under cl. (a) before the 
framing of charge amounts to a discharge, and under cl. (1^) amounts to 
acquittal. The words “one or more of the offences for which he is to be 
tried” in Section 494 are general in character and they may be 'distinct 
offence or offences of the same kind or offences arising out of the same 
transaction.** 


An order of discharge being a judicial order the Government has no 
power to direct the prosecution of the accused on the same facts on the same 
charge.® The accused becomes a competent witness against the co-accused.® 
Discharge of accused on withdrawal of complaint is no bar to fresh com- 
plaint.’ 

13. Revision. — Where the Public Prosecutor has acted under the direc- 
tions or with the approval of the Government in applying under this section 
for withdrawal and where consent has been improperly given, the order of 
discharge or acquittal consequent thereto is open to correction by the High 
Court in exercise of its powers of appeal or revision as the case may be.® A 
private party has got no locus standi to apply in revision where the Court 
consents to the withdrawal of the prosecution and discharges the accused.® 

495. Permission to conduct prosecution. — (1) Any 

Magistrate inquiring into or trying any case may permit the 
prosecution to be conducted by any person other than an officer 
of police below a rank to be prescribed by the State Government 
in this behalf, but no person, other than the Advocate General, 
Standing Counsel, Government Solicitor, Public Prosecutor or 
other officer generally or specially empowered by the State 
Government in this behalf shall be entitled to do so without such 
permission. 

(2) Any such officer shall have the like power of withdrawing 
from the prosecution as is provided by Section 494, and the 
provisions of that section shall apply to any withdrawal by such 
officer. 


(3) Any person conducting the prosecution may do so per- 
sonally or by a pleader. 

(4) An officer of police shall not be permitted to conduct the 
prosecution if he has taken any part in the investigation into the 
offence with respect to which the accused is being prosecuted. 


2. Sheobaran Das V. Shibli, (1904) 2 ALJ 
30 : 2 Cr LJ 21 : (1904) AWN 277. 

3. ReDudikuULalSahib,{\9\l)¥iM91^ 
dissenting from Re Cotaya, (1917) 40 M 
977 (footnote). 

4. In re Billa, Maslhan, A 1955 A P 33. 

5. A", jy. Ghhachan, A 1919 P 449 : 50 
Cr LJ 992 ; Harihar Sinha, 40 OWN 
876 ; 37 Cr LJ 758 (F B). 

6. Danu, 33 G 1353 : Harihar Sinha, 40 
OWN 876 (F B) ; G. V. Raman, 33 OWN 
488 : 31 Cr LJ 215. 

7. JIasir v. Abdul Karim A 1934 L 169 ; 


Lori Chand, 34 CWN 196. 

8. Onseph Yakub, A 1959 Ker 309 : 1959 
Cr LJ 1170 ; Jagat Chandra Roy v. 
Kalimuddi, 26 CWN 880 ; A 1924 C 
382 ; Rajani Kanto v, Idris Thakur 40 
C1106; 22CrLJ 760 ; Rajendra, A 
1944 G 411 ; Anurupa, 55 CWN 160; 
Maula But, A 1949 P 233 ; 50 Cr LJ 
488 (F B) ; Bepin Behary Chose v. 
Haripada Chose, A 1924 C 538. 

9, Amar Narain Maihur, A 1952 Raj 42 : 
1952 Cr LJ 375 ; Gulli Bhagat v, Narain 
Singh, 2 P 708 : 25 Cr LJ 446. 
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SYNOPSIS 


1 . Correspondin£T sections in former Codes. 

2. Legislative Changes. 

3. Application of section to security pro- 
ceedings. 

4. Magistrate may grant permission to 
any person to conduct prosecution. 


— Permission when can be granted. 

5. Sub-section (2). 

6. Sub-section (3) 

7. Sub-section (4). 

“Excise officers are not Police officers 
within sub-section (4)”. 


1. Corresponding sections in former Codes.— This section corres- 

the Code of 1872. Sub-section (2) was inserted in 
the Code of 1898 for the first time, otherwise it was similarly worded as that 
of 1882 as amended by Act X of 1886. 


2. Legislative Changes. — The words, ‘with the previous sanction of 
the Governor General in Council,’ which occurred in sub-section (I) after 
the words, ‘Local Government in this behalf,’ were omitted by Section 2 
and Sch. I of the Devolution Act, 1920 (XXXVIII of 1920). 

3. Application of section to Security proceedings. — Section 495 
is not applicable to security proceedings.^® 


4. Any Magistrate inquiring into or trying the case may permit 
the prosecution to be conducted by any person. — The trying Magistrate 
has to aecide for himself whether he should grant or withhold permission 
to the complainant to conduct the prosecution and should not be guided 
by the Distrkt Magistrate’s opinion on a reference.*^ Rafiq, J., held: 

It is doubtful whether the words ‘any person’ in Section 495 of the Code 
would include an absolute stranger who had no connection in the remotest 
degree with the prosecution and whose desire to help the prosecution was 
based on a personal grudge only”.^^ 


Permission to conduct prosecution, when can be granted. — The 

provisions of sub-section (1) are no doubt wide enough to empower a trying 
Magistrate to permit ‘any person’ to conduct the prosecution but that does 
not mean that the trying Magistrate should grant the permission indiscri- 
minately,'® Where the complainant engaged a counsel after the examination 
of witnesses and the Public Prosecutor desired him to adress the Court, the 
permission of the Court under this section should not be refused.'^ A special 
Public Prosecutor may be appointed in a murder case to conduct prosecu- 
tion.'® Ordinarily in murder cases counsel or advocate engaged by the com- 
plainant should have no other place than that of one strictly subordinate to 
the Public Prosecutor.'® 


‘other than an officer of police.*— As to conduct of prosecutions by 
police officers in Upper Burma notwithstanding anything in Section 495, see 
the Upper Burma Criminal Justice Regulation, 1892 (V of 1892 ) Schedule, 
Art. XIV, Bur. Code ; in British Beluchistan, ue the British Beluchistan, 
Criminal Justice Regulation, 1896 (VIII of 1896) Schedule, Art. 17, Bel. 
Code. 



10. In re Muthia Aioopan, {\^\\) M 315 
(317) : 14 Gr LJ 559:21 IG 159; 
Alanik Hotf, A 1943 S. 54 ; Anandj'a 
Sambhya, A 1940 B 416 ; 42 Gr LJ 150. 

11. MaungPo, (1916) 10 Bur LT 213 ; 17 
Gr LJ 486 : 36 IG 166. 

12. Darshan Das v. Atma Ram, (1913) 11 


ALJ313(314): 14 Gr LI 389. 

13. Kabul, A 1933 S 345 ; 35 Cr LJ 320. 

14. Vas, 1930 MAVN 769. 

15. Anurapa Devi v. Ramlal Rajghoria, 55 

CVVN 160 ; A 1952 C 395. , , 

16. Md. Ismail, \ 1940 S. 220 : 42 Cr IJ 
158. 
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‘below the rank*. — The rank of a sub-inspector in Ajmere Marwara, 
see Aj. R. and O., and in Burma, see Bur R. AI. ; that of first class head 
constable in charge of a police station in Madras, see Mad. R. and O. to be 
prescribed by the State Government. 


‘but no person such permission*. — With the exception of 

the Advocate General, Standing Counsel, Government Solicitor, or other 
officer generally or specially empowered by the State Government in that 
behalf, no person whether Counsel or Attorney, can claim the right to 
conduct the prosecution of any criminal case without the permission of the 
Presidency Magistrate.^’ 

Notification. — Commercial Tax Inspectors in the State of Mysore are 
empowered to conduct prosecution pertaining to the Commercial Taxes 
Department in cases within their respective jurisdictions.^’^ 

5. Sub-section (2). — A Police Circle-Inspector who is permitted to 
conduct a prosecution can withdraw it as well with the permission of the 
trying Magistrate under Section 494 read with Section 495 (2).^® Criminal 
Courts have no jurisdiction to acquit accused persons on a motion for with- 
drawal of the case by a Police Inspector who is not specifically permitted to 
conduct the prosecution under Section 495.^® 

If a pleader conducting the prosecution on behalf on the complainant is 
satisfied that there arc good grounds for withdrawing from tiie prose- 
cution it is open to him to ask the Public Prosecutor to appear and apply for 
withdrawal. What sub-section (2) speaks of “any such officer” it con- 
templates the Advocate-General, Standing Counsel, Government Solicitor 
Public Prosecutor or other Officer when generally or specially empowered by 
the Government in that behalf when these ofiicers are appearin'r in tlieir 
official capacity. Sub-section (2) does not give the power of withdrawal to 
the officer named when they appear as private proseculor.“^ In Nagpur, a 
Court Jamadar^- and in Bombay a Circle Inspector'^® can withdraw the pro- 
secution, In U. P. a Court Inspector is not a Public Proseculor.^^ 

6. Sub-section (3). — The Public Prosecutor may properly delegate the 
conduct of the case so far as to take the aid of an advocate exercisino^ his 
proper function, provided he retains general management to himself.^s ^ 

7. Sub-section (4). — A Police Inspector, who has taken part in the 

investigation into an oflcnce, is not qualified to conduct the prosecution of 
the persons charged with that offence, but it is a mere irregularity curahl/^ 
under Section 537.2« ° ^ 

Excise Officers are not ‘Officers of Police’ as mentioned in this sub-section. 

If the Investigating Officer himself conducts the prosecution, the entire pro- 


17. Butlokrisio Das, (1880) 6 C 59 : 6 CLR 
374— decision under S. 129 of Presi- 
dency Magistrate’s Act (IV of 1877) ; 
Thedi Narayana A 1960 AP-1 (F B) : 
1960 Cr LJ 33. 

17a. Mys. Gaz. dated 1.8.1963, Part IV, 
S. 1— c (ii), p. 2411. 

18. Anantharama Vadhiar v. Muthia Thevan, 
(1914) MWN 776:15 Cr LJ 611:25 
IC 841; see Sital Singh, (1918) 46 C 700. 

19. Chockanada Gounden v. Salambura Counden, 
(1909) 10 Cr LJ 501 (N) : 4 IG 132. 

20. Karu Main v. Kedar Lai, 28 P 70 : A 


1949 P 344. 

21. Krishna Mohan Basak v. Lakshi Naravan 
Das, ILR (1946) 2 C 123. 

22. Dattaraya, A 1938 or 76 ; 39 Cr IJ 65. 

23. Janki Gopal, A 1936 B 35 : 37 Cr LT 
333. 

24. Ram Gobind, 4r)A 88. 

25. In re Narayan M. Pendshe, C874) II Bom 

HG 102. ^ 

26. Tribhoiandas Drij Bhukandas, (1902) 26 
B 533 : 4 Bom LR 271. 

27. Gopal, 57 B 441 ; 34 Cr LJ 905, 
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ceedings before the Court becomes null and void. 2 ® It has been held that 

non-compliance with the provisions of sub-section (4) is a curable irre'ju- 

laritv.^® 

/ 


CHAPTER XXXIX 


Of Bail 

496. In what cases bail to be taken.— When any person 
other than a person accused of a non-bailable offence is arrested 
or detained without warrant by an officer in charge of a police- 
station, or appears or is brought before a Court, and is prepared 
at any time while in the custody of such officer or at any stage 
of the proceedings before such Court to give bail, such person 
shall be released on bail : Provided that such officer or Court, if 
he or it thinks fit, may, instead of taking bail from such person, 
discharge him on his executing a bond without sureties for his 
appearance as hereinafter provided : 

Provided, further, that nothing in this section shall be 
deemed to affect the provisions of Section 107, sub-section (4), 
or Section 117, sub-section (3), 


SYNOPSIS 


1. Corresponding sections in former Codes. 

2. Legislative Changes. 

3. EfTccl of Amendment. 

4. Scope. 

5. Anticipatory Bail. 

6. ^When any person other than a person 
accused of a non-bailable offence’. 


7. Release on bail in bailable offence. 

8. Sufficiency of Bail. 

9. Proviso. 

10. Bail pending Appeal to Supreme Court 
be granted by Iligh Court. 

1 1 . Cancellation of Bail. 


1. Corresponding sections in former Codes. — This section corres- 
ponds to Sections 2 1 6 and 258 of the Code of 1 86 1 ; Section 1 28, paragraph 2 ; 
Section 194, paragraph 2 ; Section 204, paragraph 1 ; Section 388 and 393 of 
the Code of 1872. The Code before its amendment, was similarly worded as 
that of 1882. 

2. Legislative Changes. — The Proviso is new and was added by 
Section 135 of the Code of Criminal Procedure (Amendment) Act, 1923 
(XVIII of 1923). 

3. Effect of the Amendment. — The section as amended does not affect 

the provision of Section 107 (4) whereby the Magistrate before whom a 

person is sent under Section 107 (3) may order detention of such person in 
custody pending further action by him under Chapter VIII, nor does it 
effect the provision of the amended Section 1 1 7 (3). The amendment gives 
effect to the ruling in re Narayanasami Maickery^^ and supersedes in effect the 
ruling in Mewalal Thakur^s case"^^ which held that bail cannot be demanded 
from a person against whom proceedings under Section 107 are contemplated 
but no proceedings have been actually drawn up or issued. 


28. Kadikat.halam, 2 MLJ bl&ySyed 

Madar Sahib, 1956 An WR 206 ; Manik 
HoU, A 1943 S. 54 ; Sellamuthur A 
1954 M 513 followed ini Dusari, Joseph 
A 1959 AP 29 ; 1959 Cr LJ 25. 

29. A 1961 Ker 129. foUowing WUliam 
i'toniy, A 1956 SC 116, Pfarayan Row, \ 


1957 SC 737 

30. (1912) MWN 169 : 22 MLJ 357 13 
Cr LJ 447, 

31. (1906) 11* CWN4I5 ; Karbalani Husain 
Ali, A 1940 N 75 : 41 Cr LJ 155; Maung 
Saw Hlaing, A 1933 R 165. 
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|,-,l "’'»erent power under Section 561A to erant 

abeornT. of^baU- 

Se Suor^e r convicted persons.^* 

under SectS" ?f?,T ‘hat the inherent powers of the High Court 

havrtobeT ® ^ "'■^y by Section 496. They 

the wLs In ‘his section 

the TeXlcted se “ "'Idcr sense and not in 

he restricted sense of judicial proceedings.^^ Bail cannot be withheld as 

a punishmen‘. Where the offence is bailable, mere seriousness of the 

dnrnTrf'" '■‘'Pnse bail.^'= In bailable ofl'ence there is no ques- 

“1 granting bail as the words of the section are imperatile 

The UwTes'l^m ^ '^hh a bailable on'ence^is illega'p® 

to ti rrele! a ^Iag,strate to demand cash deposit as a condition 

prScribS fo^fhe the severity of the punishment 

acrused.‘» ^ character, means, and standing of the 

Tt,» r^**’P*“*'® ,?'■ *® •’••"“girt before a Court” (Anticipatory Bail) — 

The word appears occurring in Sections 496 and 497 admits of appearing 

rough counsel. An anticipatory bail can therefore be granted.^! ^Persons 
anticipating arrest in cognizable offence can be granted bail.*'^ 

‘,'^^1* ““y tban a person accused of a non-bailable 

offence . The marginal note to this section is “In what cases bail to bn 

taken substituted for “Bail to be taken in case of bailable offence” which 
occurred in the Code of 1882. Hence it follows that the section applies 
to persons arrested or detained without warrant although they ma^y^ be 

Chafer "vin"'' '^‘‘en arrested 

,0 sSuSTi" ?,;■ Z.S,“XT.x”vm .■f?523.“ “ 

refuse bad ur^ess tL Hw 

missed^«^*^^^*°"^ summarily or perfunctorily dis- 


32. 


33. 


34. 

35. 


36. 

37. 

38. 


Jairam Das, 72 lA 120 ; 49 CVVN 477 • 
A 1945 P G 94 ; distinguished in Talab 

SCA 321 ; A 1938 
5>G 376 ; Rasul Bux, A 1942 S. 132. 

Talab Hussain (1959) SCA 321 ; A 1958 
r^* >1958 Cr LJ 701 where Jairam 

49 CVVN 477 (P C) distinguished. 
Csal^'ahart Choudhury, 57 CVVN 581 ; 1953 
Cr LJ 1548. 

Allahrakha Umed Ali, A 1933 S 367 ; 
Nagendranalh Chakravorty, 51 C 402 * 
Jamini MulUck, 36 G 174. 

Abdul Habib Khan, A 1928 A 211-29 
Cr LJ 450. 

In rc District Magistrate Vizagapatlam, 
A 1949 M 77 ; 49 Cr LJ 640. 

In re Appah Kuda, A 1942 M 740 : 44 
Cr LJ 202 ; MR Rddha, (1955) 2 MLJ 

1 • 


39. 

40. 


41. 

42. 


43. 


Rajballam Singh, A 1948 P 375:45 
Cr LJ 340. 

Nagendra Nath Chakravorty, 51 G 402 ’ 
A 1924 G 476 followed in Ram Chand, 
A 1929 L 284 : 30 Cr LJ 1128. 

Mangilal, A 1952 MB 161 ; 1952 Cr 
I J 1 1 25. 

Jagan Singh, A 1952 VP 87 : 1952 Cr LT 
74 ; contra, Kailash, A 1955 A 98. Con- 
tra Narayan Prasad, A 1963 MP 276. 
Mahendra Singh, (1910) 14 CVVN 

cxxxviii ; Re Narayansami Naicker, 

474 ; Alir Hashmali, 
LR 121 — case under 


44. 

45. 


(1912) 36 M 

(1917) 20 Bom 
Chapter VIII. 

Kol^ori Singh, 

(132). 

Ralan Singh v. Nihal Singh, A 1959 MP 
216: 1959 CrLJ 723. 


(1877) 1 CLR 130 
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8. Sufficiency of bail.— The of leaving to the Police the deci- 
sion as to the sufTiciency of bail, when bail has been ordered by the Court, 
IS contrary to law. The duty of deciding as to its sufficiency or otherwise 
IS with the Court itself and not with the Police.'*® 

9 Proviso— was added by Section 135 of the Code of Criminal 

Procedure (Amendment) Act, 1923 (XVIII of 1923). 6'.. Commentary 

under the heading ‘Legislative Changes.’ 

The substantive portion of Section 496 applies to all persons except 

those accused of non-bailable offences. Furthermore, the provisions of 

this section are applicable not only to persons who are arrested or detained 

by an olhcer-m-charge of a police-station, but also to persons who appear or 

aie otheiwise brought before a Court. The proviso to this section makes 

It clear that the substantive portion of the section applies also to the proceed- 
ings.-*®^ ^ 

10. Bail Pending Appeal to Supreme Court. — High Court has no 
jurisdiction to grant bail to a person convicted of non-bailable offence during 
the pendency of his appeal before the Supreme Court on a certificate granted 
to him under Article 134 (1) (c). It is only the Supreme Court who can 
grant him bail.-*’ 

11. Cancellation of bail. — Bail cannot be cancelled by the Sessions 
Judge when the offence alleged is bailable and the bail is granted under 
Section 496 and the bail amount is reduced by Sessions Judge under Section 
498, Section 561 A cannot be invoked in such a case as it relates to the power 
of the High Court.^® The High Court will exercise the inherent powers 
under Section 561 A where it cannot get the proper evidence before it and it 
cannot come to a proper cunclusion whether the offence has been committed. 

It can cancel the bail in the interests of Justice in a proper case.**® 

497. When bail may be taken in case of non-bailable 
offence. — (1) When any person accused of or suspected of the 
commission of any non-bailable offence is arrested or 
detained without warrant by an officer in charge of a police- 
station, or appears or is brought before a Court, he may be 
released on bail, but he shall not be so released if there appear 
reasonable grounds for believing that he has been guilty of an 
offence punishable with death or imprisonment for life : 

Provided that the Court may direct that any person under 
the age of sixteen years or any woman or any sick or infirm 
person accused of such an offence be released on bail. 

(2) If it appears to such officer or Court at any stage of the 
investigation, inquiry or trial, as the case may be, that there are 
not reasonable grounds for believing that the accused has com- 


46. Gayilri Prosanru GhosaL (1888) 15 C 
455. 

46a. Santuk Singh^ A 1960 Punj 31 : 1960 
CrLJ 115. 

47. Gorey Lai, A 1959 A 558 : 1959 Cr U 
1043 (1), 


48. Batumji Alooktrji, A 1955 Mys 96 ; 

1955 Cr LJ 973. 

49. Talib Haji Hussain v. Madhu Kar 
Pureshaltam Mandkar, A 1956 SC 376 » 
1958 CrLJ 701, 
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S. 497, Note \] 


mitted a non-bailable offence, but that these are sufficient grounds 
for further inquiry into his guilt, the accused shall, pending such 
inquiry, be released on bail, or, at the discretion of such officer 
or Court, on the execution by him of a bond without sureties for 
his appearance as hereinafter provided, 

(3) An officer or a Court releasing any person on bail under 
sub-section (1) or sub-section (2) shall record in writing his or 
its reasons for so doing. 


(3A) If, in any case triable by a Magistrate, the trial of a 
person accused of any non-bailable offence is not concluded 
within a period of sixty days from the first date fixed for taking 
evidence in the case, such person shall, if he is in custody during 
the whole of the said period, be released on bail to the satisfac- 
tion of the Magistrate, unless for reasons to be recorded in 
writing, the Magistrate otherwise directs. 


(4) If, at any time after the conclusion of the trial of a 
person accused of a non-bailable offence and before judgment is 
delivered, the Court is of opinion that there are reasonable 
grounds for believing that the accused is not guilty of any such 
offence, it shall release the accused, if he is in custody, on the 
execution by him of a bond without sureties for his appearance 
to hear judgment delivered. 


(5) A High Court or Court of Session and, in the case of a 
person released by itself, any other Court may cause any person 
who has been released under this section to be arrested and may 
commit him to custody. 

SYNOPSIS 


1. Corresponding sections in former 

Codes. ^ , 

2. Legislative Changes (1923) and (I95b), 

3. Report of Select Committee— 1923. 

4. E^ct of 1923 and 1955 Amendments, 
i?,' Principles governing bail in non-bail- 

' able offences. 

6. What are reasonable grounds for 
granting bail. 

7. Pail if can be granted in non-bailable 
offences punishable with death or 
imprisonment for life. 


8. Anticipatory Bail. 

9. Proviso to sub-section (I). 

10. Sub-section (2). 

1 1. Sub-section (3). 

12. Sub-section (3A). 

13. Sub-section (4). 

14. Sub-section (5). 

— Cancellation of bail. 

15. Bail pending appeal. 

16. Bail during pendency of Appeal to 
Supreme Court. 


Chapter V-B for ‘arrest without warrant’ ; Section 170 for ‘appear- 
ance before the Court’, Section 167 for ‘a power to ask for a remand^ and 
Section 344 supra for remanding the accused to custody. 

1. Corresponding sections in former Codes. — This section corres- 
ponds* to Sections 156 and 212 of the Code of 1861 ; Sections 128, paragraph 
1, 194, paragraph 2 and 389 of the Code of 1872. The Code before its 
amendment was similarly worded as that of 1882. 
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vision. It often happens that the judgment of the trial Court is not 
pronounced immediately and in such cases if the Court is of opinion that the 
accused is not guilty, he may be released on his executing a bond witliout 
sureties for his appearance to hear judgment. (5) Sub-section (5) authorises 
review by the High Court or the Sessions Judge of any order for bail in a 
non-bailable case. 


Mn offence punishable with death or imprisomnent for life.'— Mookher\ec, 
held “We may also recall that Section 497 has been materially altered by 
Section 136 of Act XVIII of 1923 which substitutes the words “an olTence 
punishable with death or transportation for life’ for the words ‘the oficnce of 

which he is accused’. This cannot but be regarded as the result of liberali- 
sing influence on the policy of the Legislature, and the discretion of the 
Courts will henceforth be less fettered than before”. ^2 The phrase “death or 
transportation for life” in Section 497 does not extend to offences punishable 
with transportation for life only and means only those offences for which death 
and transportation for life are alternative sentences.®® 


Efifect of the 1955 Amendment.— The substitution of the word ‘impri- 
sonment’ for ‘Transportation’ is a consequential amendment after the abolition 
of the sentence of transportation. The words “or suspected of the commission 
of” any non-bailable offence makes the application of the section wider. 
As the object of the amendment of the Code in 1955 is to provide for a 
speedier trial, sub-section (3A) provides that the trial should be concluded 
within sixty days from the first date fixed for evidence and if not finished, 
bail will have to be granted to the accused, who is in custody during the 
entire period unless the Magistrate for reasons otherwise directs. 

5. Principles governing bail in non-bailable offences. —The pro- 
bability or improbability of the prosecution terminating in conviction is not 
a conclusive consideration for the grant or refusal of bail, particularly in a 
case in which evidence has not so far been led. For their guidance the 
Courts also look to other circumstances which may be determinative as for 
example the courts consider (a) the enormity of the charge, (b) the nature 
of the accusation, (c) the severity of the punishment which the conviction 
will entail, (d) the nature of the evidence in support of the accusation, 
(e) the danger of the applicant’s absconding if he be released on bail, (f) the 
danger of witnesses being tampered with, (g) the protracted nature of the 
trial, (h) opportunity to the appellant for preparation pf his defence and 
access to the counsel and (i) the health, age, sex of the accused. I'here are 
also other considerations and the above is by no means an exhaustive 
catalogue of the factors which should weigh with the Courts.®* In an appli- 
cation for bail, the magistrate should make serious effort to analyse the 
evidence which is available at the time he deals with the matter. He should 
take into consideration the ground urged by the prosecution that as a result 
to the granting of bail to the accused persons whether the posecution 
witnesses are likely to be terrorised and would experience considerable 
difficulty in stepping into the witness-box at the time of the trial.®® Where 


52. Nagendra Nath Chakarvartiy (1923) 51 G 
402 (417) : 38 CLJ 388 (396, 397), 
fcllowing Re Juhar Mull, (1906) 10 
OWN 1093 and Jamini Mullicky (1908) 
36 C 1 74. 

53, Mohammed Eusoofy (1925) 3 R 538, 
where H. M. Bondoille, (1924) 2 R 546 
was distinguished. 
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Janglekar, 54 A 115 FB 33 Cr IJ 96 ; 
Nawab Jung, A 1952 Hyd 30 ; 1952 Cr 
LJ 873 ; Md. Panjah, A 1934 S 121. 

55. Mahboob Ali Khan. A 1956 B 548 • 
1956 Cr LJ 983. 
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the accused are men of importance in their respective walks oflife, possessing 
considerable wealth and wielding great influence and the witnesses who arf 
o be produced by the prosecution comparatively occupying a very humble 

sta lls in life the apprehension that the accused on being released on bail 

will in all likelihood avail themselves of the opportunities to corrupt the 
prosecution witnes^s by tampering with their testimony cannot be dismissed 
as chimerical. The object of the detention of the accused is to secure his 
appearance to abide by the sentence of law. It is an error to suppose that 

consideration such as the nature of the charge, the nature of threvidence, 
the severity of the punishment awardable are by themselves material in 
deciding whether an accused person should or should not be released on 
bail. I hey are relevant because they affect the likelihood of the accused 
person failing to appear for his trial. The fact that there is also a possibility 
ot the accused tampering or attempting to tamper with witnesses is also a 
relevant factor to the grant of bail. A vague allegation that the accused is 
bad ^8 evidence is not a justification for not releasing him on 


6. What are reasonable grounds.— '‘W^hether there are reasonable 
grounds or not is a question which must be decided judicially. That is to 
say, there should be some tangible evidence on which the Court might come 
to the conclusion that, if unrebutted, the accused might be convicted. 

\yhere there was cause for further inquiry and there had not been undue 
delay in the proceedings, the High Court declined to grant bail.*® 

Delay in holding trial is a good ground. — “It is the right of an accused person 
to demand that the charge against him should be tried without any un- 
reasonable delay, and such delay will certainly dispose this Court to grant 

bail”.*! 

Likelihood of the offender absconding is a good ground. — The requirements as 
to bail are to secure the attendance of the accused at the trial. The proper 
test to be applied in the solution of the question, whether bail should be 
granted or refused, is whether it is probable that the party will appear to 
take his trial. 


‘Or suspected of the Commission of.’ — These words were inserted 
by Act 26 of 1955. The object was to provide anticipatory bail. 

7. Does It follow that under the amended section bail cannot be 
granted in non-bailable offences where the sentence is death or 
imprisonment for life. — The language being “shall”, on a strict interpreta- 
tion of the section, it seems, bail cannot be granted in such cases. But the 
other qualifying clause viz> “if there appear reasonable grounds for believing 
that he has been guilty” is very important to bear in mind in this connection. 
The mere fact that the accused is arrested or being tried on a charge for a 
non-bailable offence where the sentence provided for is ‘death or imprisonment 


56. Rao Harnarain Singh SheTji\ Singh, A 
1958 Punj 123 : 1958 Cr LJ 563 ; Mo- 
hammad Muzaffer. A 1963 A 127 where 
Jagjit Singh, A 1962 SC 253 explained. 
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59. Per Mitra, J. in Jamini Mutliek, 36 G 
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61. Narendra Lai Khan, (1908) 36 C 166 

(171) ; Rao Har Narain Singh Sherji 
Singh, A 1958 Punj 123. 
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for life does not fetter the High Court*s discretion in granting bail in 
such cases as the language used in Section 498 is ‘any case’. Undoubtedly 
the High Court has powers under Section 498 to grant bail in such cases. 

“Death or imprisonment for life”. — The words should be read dis- 
junctively, so as to mean offence punishable with death or imprisonment for 

life/® 

8. Anticipatory Bail. — Persons anticipating arrest in cognizable 
offences can be granted bail.®^ A contrary view has been held in®® that bail 
cannot be granted in anticipation to persons not yet arrested, detained by 
the police, nor to persons who have not yet appeared in Court. 

Under Sections 496, 497 and 498 bail cannot be granted to a person 
who has not yet been arrested for any actual charge of any offence or even 
on suspicion of his complicity in any offence and who is not required to 
surrender to any custody under any order of arrest but who apprehends that 
he may some time be arrested by the Police as a person accused of or 
suspected at the commission of an offence.®® -yN 

9. Proviso to sub-section (1). — This Proviso is new and was added 
by Section 136 of the Code of Criminal Procedure (Amendment) Act (XVHI 

of 1923). 

See Commentary supra under the heading ‘Legislative Changes’, and 
‘Effect of Amendment*. 

10. Sub-section (2). — Contemplates that the officer-in-charge of a 
police station or the Court may at any stage of the investigation or trial 
release the accused on bail if there are no reasonable grounds for believing 
that the accused has committed a non-bailable offence but that there are 
grounds for further enquiry. 

The Madras High Court in Manikam Mudalia^"^ condemned the practice 
where the Magistrate remanded the prisoners in the e.xpectation that evidence 
might turn up. 

Application for bail should not be dealt with in an arbitrary manner.®® 

There is nothing in the Code which debars a Magistrate before whom the 
enquiry is pending from granting bail even though bail had been refused by 
the Sessions Judge at an earlier stage of the enquiry. Sub-section (2) of this 
section itself contemplates of power in the committing Magistrate to grant 
bail at a subsequent stage.®® 

Where a Police-officer of superior rank deposed that he had evidence, 
which he believed, implicating the accused, and swore also to the truth of 

63. Rao Harnarain Singh Sherji Singh, A 1335; Abubakar Mohammad, A 1941 

1958 Punj 123 ; Nga San Hatwa, 5 R Section 83. 

270 ; A 1927 R 206 ; Tuaram, A 1927 66, State v. Narayan Prasad, A 1963 MP 

N 51. 276. Overruling Abdul Karim Khan, A 

64. Jagan Singh, A 1952 VP 87 : 1952 Cr 1960 MP 54. 

L] 7^ ; HidyatuUah, A 1948 L 77 FB 67. (1882) 6 M 63 approved MitraJ., 
relying on Johar Mull, 10 GWN in Jamini Multick, (1908) 36 G 174 

1093. (178). 

65. Kailash, A 1955 A 98: Amirchand, A 68. Kashiram, A 1960 MP312; Shantilal 

1950 EP 53 (FB), Sajjan Singh, A 1953 A 1955 Raj 141 ; 1955 Cr LJ 1205. 

Pepsu 146: 1953 Gr Lj 1523; 69. Doha Singh, A 1956 A 671: 1956 Cr 

A 1953 MP 3 : 1953 Cr LJ 102 ; Hasan LJ 1275. 

Mohammad, A 1951 N 471 : 52 Cr LJ 
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tlie first mforniation which alleged association of the accused in certain 
places and stated that the police had in their possession incriminating corres- 

tZ^lwe in Calcutta, it w^as held 

hat there was sufficient evidence for remand under Section 344.'0 

136 '„‘r rL‘?”S?, .s, rr 

non-bailahle offences svill be ordinarily given except in offences provided fo^ 

m sub-section (1), reasons in writing must be recorded when th^ case comes 
under sub-section (1) or sub-section (2). ® ® 

12. Sub-section {3A)— was added by Act 26 of 1955, notes to this 
section under “Effect of Amendment”, see^^ Case of Ta/ed Haji, A 1958 SC 376 


13. Sub-section (4)— was also added by the Amending Act of 1923. 
See Commentary supra under the heading ‘Legislative Changes*. 

14. Sub-section (5)— was substituted for sub-section (3) of the old 
Code by the said Act XVIII of 1923. 


See Commentary under the heading ‘Legislative Changes*. 

Caocellation of bail.— It is the duty of the Court to cancel bail in 
proper circumstances under Section 497 (5). No application is required by 
any party.’^ The power to grant bail by the High Court or by the Court of 
Session under Section 498 are wide, uncontrolled by any of the restrictions 
mentioned in Section 497. It is true there is under Section 498 no power 
to cancel bail as there is in Section 497. But if bail is granted by the 
Sessions Judge, the High Court can as a Court of revision cancel the bail. 
So also where the bail is granted by the High Court under Section 498, the 

High Court can in the exercise of its inherent power reserved under Section 
561A cancel the bail.’- 


15. Bail pending Appeal. -The Court of appeal should not release the 
accused convicted of a non-bailable offence unless there is an error of law or 
mistake of fact or any other reasons mentioned in Section 497.” In actual 
practice such petitions are moved and granted or rejected only when the 
High Court considers that there are reasonable grounds for believin*’’ that the 
accused is not guilty of any such offence. ^ 

pendency of appeal to Supreme Court.— The 

nign ^ourt has no jurisdiction to grant bail to a person convicted of non-bail- 
able oHence during the pendency of an appeal before the Supreme Court on 
a ceitificate panted to him under Article 134 (I) (c) of the Constitution and 
the Supreme Court can grant him bail.” 

f to direct admission to bail or reduction 

The amount of every bond executed under this 
Chapter shall be fixed with due regard to the circumstances of 


70. Narendra Lai Khan, (1908) 36 C 166 • 

13 GVVN 43 : 9 Cr LJ 375 : 1 IC 
738, 

71. Bohre Singh, A 1956 A 671 ; 1956 Cr 
LJ 1275 ; George Williams, A 1951 M 
1042 Seoli, A 1948 ; A 366 (F B). 

72. Champalal ,A 1956 MB 103 (FB): 1956, 
Cr LJ 404 sec Taleb Haji Hussain v. 


MondhAhar ; 1958 Cr LJ 721 : A 1958 
SC 376; (1959) SCA 321 (case of a 
bsiibihlc ofTence) Amjad Sheikh, A 1955 
G 141 : 1955 Cr LJ 446. 

73. GtU, A 1928 S 142 ; 29 Cr LJ 470 ; Sk. 
Karim, A 1926 N 279. 

74. Gor^ Lai, A 1959 A 558 ; 1959 Cr LJ 
1043. 
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the case, and shall not be excessive ; and the High Court or 

Court of Session may, in any case, whether there be an appeal 

on conviction or not, direct that any person be admitted to bail, 

or that the bail required by a police-officer or Magistrate be 
reduced. 


(2) A High Court or Court of Session may cause any person 
who has been admitted to bail under sub-section (1) to be 
arrested and may commit him to custody. 


SYNOPSIS 


1. Corresponding sections in former 
Codes. 

— Earlier Law. 

2 . Legislative Changes (1955). 

3. State Amendment. 

— Uttar Pradesh. 

4. Report of Joint Committee. 

5. Effect of Amendment. 

6. Applicability of section. 

7. Anticipatory Bail. 

8. Orant of Bail to W^omen. 

9. Bail with conditions. 


10. Scope. -« 

1 1. Amount of the Bond. 

12. Principles guiding Courts in the 
matter of granting or refusing Bail. 

13. “In any case”. 

14. Bail pending appeal to Supreme 
Court. 

15. ‘Whether there he any appeal from 
conviction or not’. 

16. Bail after conviction. 

17. Sub-section (2). 

— Cancellation of Bail. 


1. Corresponding sections in former Codes.— This section corres- 
ponds to Section 436 of the Code of 1861, Sections 390 and 598 of the Code 
of 1872 and is similarly worded as that of the Code of 1882. 

Earlier law.— The word ‘any person’ was substituted in the Code of 
1882 for the words ‘an accused person’ in Section 39 of Act X of 1872 which 
again occurred in a part of the Code headed, “Procedure incidental to 
Inquiry and Trial”, but this section was transferred in the Code of 1882 
under the heading “Supplementary Provisions”. In view of the amendment 
introduced in 1882 the following decisions^® under Section 43 of the Code of 
1861 which used the expression ‘accused person’ and held that the Court of 
Session had no power to admit convicted person to bail, and^® which also 
held that bail could not be granted in the case of a convicted persoUy who could 

not be treated as an ‘accused person’ within the meaning of the section, have 
been superseded. 

The Code of 1898 heads the chapter as ‘of Bail’ and the amendment in 
1923 leaves it unaltered. 


2. Legislative Changes (1955). — Sub-section (2) has been added by 
Act 26 of 1955. ^ 


3. State Amendment— 

(1) of the original Section 498 was renumbered as Sec- 
Uon 4Jo (I) and the following sub-section (2) was added by U. P. Act 28 of 1951 ' (2) 
Ihc power conferred by sub-seciion (1) on a Court of Session shall, in respect of such cases 
or class of cases as may be notihed, be exercisable by an Additional Sessions J udge, Assistant 

ocssxons Judge authorised in that behalf by notification in the ollicial Gazette by the State 
Oovernment . 


75, Mahendra Narayan Bagabhushan, 1 BLR 

App. Cr 7. ^ 

76. T/utkuri Prasad, (1876) 1 A 151 FB, 

followed in (1882) AWN 234 


FB ; see to the same effect Ram Ruttan 
Mookerjec, (1875) 24 VVR vCr) 8 and 
Kaneai Sahu, (1875) 23 WR (Gr) 40 
(42). 
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4. Report of the Joint Committe 

have been expressed whether a person who has been 
admitted to bail under Section 498 of the Code can be caused to be rearrested except in 

exercise of the inherent powers of the High Court. In order to remove these doubts a new 
b-scction (2) has been added to Section 498. The Committee approve the suggestion to 
provide for the cancellation of bail by the authority empowered to grant it. A suitable 
amendment in Section 498 has been made”.” 


5. Effect of amendment. — The following decisions^® which held that 
under Section 498 the High Court could not cancel bail, it could cancel bail 

under Section 561A by exercising inherent powers, in view of sub-section (2) 
are no longer good law. 


6. Applicability of the section.— The Judge of the City Sessions Court 
being a Sessions Judge for all purposes except for appeals, reference or revi- 
sion is competent to deal with an application for bail.‘» Section 498 does not 
apply to the case of approvers when they are subsequently tried, sub-sec- 
tion (3) of Section 337 controls this section.®® The only granting of bail 
which is referred to in Chapter XXXIX is the granting of bail to accused 
person, as accused person after conviction under Section 426.®^ A 
Sessions Judge may release a person against whom an order has been made 
under Section 118 pending a reference under Section 123. ®2 

7. Anticipatory Bail. — See notes under Section 497 Supra. 

8. Grant of Bail to women. — Under this section the scope of grant of 
bail is much wider but ordinarily the principle contained in Section 497 
should be considered in such cases. Under Section 497 it is open to a 
Court to grant bail to a woman even in cases where she is accused of an 
offence which is punishable with death or imprisonment for life.®® 

9. Bail with conditions. — A direction in the order of the High Court 

granting bail to the effect that if at any time the Magistrate is satisfied that 

there are reasonable grounds for believing that the accused is tampering with 
the prosecution witnesses he would be at liberty to cancel the bail is not a 
direction delegating to the Magistrate the power of the High Court. Condi- 
tional orders of this kind are in many cases convenient and are certainly not 
unusual in matters relating to bail and it is within the competency of the 
High Court to make such orders.®^ Defence lawyers pray before the High 
Court that their clients will report to the police station daily and the bail 
might be granted on such condition, in cases, while in opposing bail the 
lawyer for the state argues that if let out on bail, the accused might abscond, 
and such prayers are often granted. 

High Court has no inherent powers apart from Section 498 to grant 
bail.®® The Supreme Court has differed from Jairam Das^s case®® and held 


77. Joint Committee Retort, Cl 1954, Ext. 
Part II 52. 

78. Champalal, A 1952 MB 189 ; Munshi 
Singh, A 1952 A 39 ; A 1948 A 366 
(FB) N. S. Krishnan, A 1951 M 250 ; 
Mirza Muhammad, A 1932 A 534 ; 
Champalal, A 1956 MB 103 (FB) ; 1956 
Cr LJ 4U4 ; Crown Prosecutor v, N. S. 
Krishnan, A 1945 M 250 ; 47 Cr LJ 
106. 

79. Jainul Khan, 66 CWN 676. 

80. Karuppa v, Kundaru, A 1952 M 833 ; 
1952 Cr LJ 45 ; Md. Abdul Majid, A 
1927 S 173 ; 28 Cr LJ439. 


81. Jairam Das, 72 lA 120; A 1945 PC 94: 
46 Cr LJ 662 (PC). 

82. A 1942 S 132 ; 44 Cr LJ 378 ; A 1923 
C 723 

83. Chaki, ‘ A 1957 Raj 16; 1957 CrlJ 
102 . 

84. Champalal, A 1956 MB 103 (FB) ; 1956 
Cr LJ 404 ; Genda Singh, A 1960 A 525. 

85. Jairam Das, 72 lA 120 : 49 CWN 477 : 
46 CrLJ 662 (PC) distinguished in 
Taleb Haji Hussain v. Madhukar, A 1956 
SC 376 : 1958 Cr LJ 701 ; Amir Chand, 
A 1950 EP 53 (60) : 51 Cr LJ 430 
(FB). 

86. 72 lA 120. 
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that inherent power under Section 561 has to be exercised sparingly and with 
caution but under Section 561A the High Court has inherent power to 
cancel bail granted to a person accused of a bailable offence. In view of the 
insertion of sub-section (2) in Section 498, it is submitted that the High 
Court can exercise the powers of cancellation of bail under Section 498 (2).®^^ 


10. Scope. —It is now wellsettled that the powers of the High Court 
and the Sessions Judge under Section 498 are in no way controlled by Sec- 
tion 497 and it is open both to the High Court or to the Court of Session to 
admit a person to bail on good and sufficient cause in any case.®® The dis- 
cretion in granting bail under this section should be exercised in a judicial 
and not arbitrary manner.®® 


11. Amount of the Bond. — When a man who is arrested, is not 
accused of a non-bailable offence, no needless impediment should be placed 
in the way of his being admitted to bail.®® The bond should not be exces- 
sive.®^ 


12. Principles which should guide Courts in granting or refus- 
ing bail. — The discretionary power of the Court to admit to bail is not arbi- 
trary, but is Judicial, and is governed by established principles. The object 
of the detention of the accused being to secure his appearance to abide by the 
sentence of law, the principal enquiry is whether a recognizance would effect 
that end. In seeking an answer to this enquiry, Courts have considered the 
seriousness of the charge, the nature of the evidence, the severity of the 
punishment prescribed for the offence, and in some instances, the character, 
means and status of the accused.®^ In dealing with an application for bail 
it is relevant that the Court should consider what are the penal consequences 
of the act when proved, and what is the nature of the offence charged, and 
whether the offence charged is or is not a bailable offence.®® 

It is the glorious principle of criminal justice that a man is considered 
to be innocent till he is found guilty and when he is accused of an ofi'ence he 
must have freedom to defend himself.®^ A protracted trial is a circumstance 
in favour of granting bail.®® Delay in holding the trial is a good ground for 
granting bail.®® 


87. TaUb Haji Hussain v. Madhukar, A 

1958 SC 376 ; 1958 Cr LJ 701. 

88. Gulam Md. Azimuddin, A 1959 MP 147; 

1959 Cr LJ 600 ; Shantilal, A 1955 Raj 
141 ; 1955 Cr LJ 1205 ; Joglakar, 54 A 
115 FB ; Ramchandra, A 1952 MB 203 ; 
1953 CrLJ \7; HanumantaReddyfA 1953 
Mys 132 (135J ; 1953 Cr LJ 1548 ; 
Kripeshankcr , A 1948 A 26 ; Sajti, A 

1951 P. 497; 52 Cr LJ 657 ; Kripa 
Shankar v. Jagdish Manohar, A 1951 
Raj 360 Paras Ram, A 1951 HP 13 ; 51 
Cr LJ 1573 ; 52 Cr LJ 657 ; Keshav, A 
1933 B 492 Lakshmanan Valayudhan, A 

1952 TC 182 ; 1952 Cr LJ 909 ; Md. 
Muzaffar, A 1963 A 127 -where 
Juglaker, A 1931 A 504 (SB) ex- 
plained. 

89. ShantiJM, A 1955 Raj 141; 1955 Cr 
LJ 1201 ; Hutahimson, 53 A 931 ; 32 Cr 
LJ 1271 ; Krishna Copal, A 1923 L 
925 ; Kripa Shankar, A 1948 A 26 : 48 
CrlJ4L 


90. Mir Hashan Ali, 20 Bom LR 12J : 19 
Cr LJ 329 ; 44 IC 345 — a case under 
Section 496. 

91. Jamini Mullick, (1908) 36 C 16G (179) ■ 

A 1930 L 668 ; 31 Cr LJ 980. ’ 

92. Nagcndra Nath Chakraiorty, (1923) 51 

C 402 : 38 CLJ 388 ; also 

Mohammad Eusoof, (1925) 3 R 538. 

93. Khadim Ali, (1921) 19 ALJ 693 : 22 Cr 
LJ 654 ; 63 IC 414 ; Chulam Md. 
Azimuddin, A 1959 M 147 ; Shantilal, A 
1955 Raj 141 ; Nagendra Chandra Roy, 
A 1923 C 723 : A 1954 Raj 279 : 1955 
Cr LJ 66. 

94. Hanumantha Reddy, A 1953 Mys 132 ; 
1953 Cr LJ 1548 ; Vasant Vinavak 
Bhagwat, A 1951 MB 104 : 52 Cr LJ 
656 (plea of the accused — Voluminous 
accounts needs explanation). 

95. Keshav, A mZ B 492. 

96. Sourendra Mohan Chakravorty, 37 C 412 ; 
1 1 Cr LJ 217; Narendra Lai Khan, 36 
G 166 (171). 
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13 In 

Court are unfattLed.”^ After^rComn^ the powers of the High 

the Coroner’s Act (IV of?870) the hZ Coui'T ^^q^i^hion und^ 

such persons on bail.®® The Extradition Art I'Yv^^r i release 

to be furnished by persons accused of 9^ 1903) provides for bail 

which must be regulated bv he nr ^ r matter is one 

The Hi,„ C.„, 

has no power to admit an insolvent to bail.i ^^tter. The High Court 

tion or not” in this sectk»n d^Lt^mean^^haf^ convic- 

suspend sentence once it has reached fin can grant bail or 

judgement. * finality, t. e., after the signing of the 

no jldsclSon To"t-ant b^ralr “a f ^““rt.-The High Court has 

been granted, the S clri E *34 (I) (c) has 

Supreme Court can gmnt bail ^ cas^'^f °"‘y ‘’’® 

Supreme Court. ^ ^ ^ proposed appeal to the 

4 

tion 498 onhe'co" s*^ve! thi! Co“urr^nr*f h" " "“‘’--“Sec- 
powers to admit to bail even wh ^ Court of Session very wide 
and has not appealed In this rase ^th person has been convicted 

charged is, it fsTue a non.t which the accused is 

from the section quoted that the accused mky b^aXhte^^^^^ Lib-'' " 

granted pending the fihng^onhe apoeara^ appeal bail may be 

Court in the absence^of anv^ord*^ S ^g^rwalla’s case^ that the High 

ofi'ender to be released on ba^l Court has no power to direct the 

cannot be regarded as .ood L ^ K^ ^ 497 

any case whether there be ann^ i* Section 498 uses the expressions ‘in 

c uc appeal on conviction or not’. 

release an accus^*Tfter°con*Wc\wT,^ Sessions Judge has no jurisdiction to 
High Court.® See Section 307 ’e° i,^“‘ pending his appeal to the 

grant bail in case of reference to thf ‘he Sessions Judge to 

is different because the acredi;tt";ef 

added^by Acf2Trn9“53^^V^“T““^'"“ bail.-This sub-section was 
aaaea Dy Act 2b oi 1955. See notes under “Effect of Amendment”. 


97. 

98. 

99. 
1 . 

la. 


Sourindra Mohan Chakravarty , (1910) 37 

CWN 

& V Cr ^ • 

Jogeswar Passi, (1903) 31 C I : 7 CWN 
o89* 

Rudolf Stallman, (1911) 15 CWN 736 • 
12 Cr LJ 358 : 10 IG 958. 

Hormarji Ardeshio Hormarji, (1892) 17 B 

^^^T^ooviction under Section 50 of 
the Indian Insolvent Act. 

Bashiruddin Ahmad, A 1937 N 181 ; 38 


Cr LJ 384 ; Manikya Rao, A 1959 A P. 
639 (640) : 1959 Cr LJ 1398. 

2. Corey Lai, A 1959 A 558 : 1959 Cr LJ 
1043 (1). 

3. ShawkatAli,\ 1936 A 523 : 1956 Cr 
LJ 1035. 

4. MAikmanJ., in.8fl^/rxPrW, (1908) 

5 ALJ 419 (420) ; (1908) AWN 195: 8 
CrLJ49. 

5. (1926) 44 CLJ 134. 

6. Basappa, {\^2) 4 Bom LK 3b. 


S. 499, Note 3] 


BOND OF ACCUSED AND SURETIES 


1483 


499. Bond of accused and sureties. — (1) Before any 
person is released on bail or released on his own bond, a bond 
for such sum of money as the police-officer or Court, as the case 
may be. thinks sufficient shall be executed by such person, and, 
when he is released on bail, by one or more sufficient sureties 
qonditioned that such person shall attend at the time and place 
mentioned in the bond, and shall continue so to attend until 
otherwise directed by the police-officer or Court, as the case 
may be, 

(2) If the case so require, the bond shall also bind the person 
released on bail to appear when called upon at the High Court, 
Court of Session or other Court to answer the charge. 

(3) For the purpose of determining whether the sureties are 
sufficient, the Court may, if it so thinks fit, accept affidavits in 
proof of the facts contained therein relating to the sufficiency of 
the sureties or may make such further inquiry as it deems 
necessary. 


SYNOPSIS 


1. Corresponding sections in former 
Codes. 

2. Legislative Changes (1955). 

3. Scope. 

4. Contents of Bail Bond. 

5. Forfeiture — Time and place. 

6. Discharge of Sureties. 


7. Directed by the Police Officer or 
Court. 

— Bond to appear before Police. 

8. Bond executed in the name of King 
Emperor. 

9. Sub-section (2). 

10. Sub-section (3). 


1. Corresponding sections in former Codes. — This section corres- 
ponds to Section 274 of the Code of 1861, Section 391 of the Code of 1872 
and is the same as that of the Code of 1882. 

2. Legislative Changes (1955). — Sub-section (3) has been added by 
Act 26 of 1955. 

See Commentary on Section 514 for Forfeiture of Bond ; for Form of 
Bond, See Schedule V, Form No. XLII. 

3. Scope. — The section only contemplates the furnishing of a personal 
bond and a bond by one or more sufficient sureties. The accused as well as 
the sureties have therefore to execute only bonds. Cash security cannot be 
demanded but under Section 513 the accused if he offers to pay cash, may be 
allowed to deposit a sum of money in lieu of executing a personal bond and 
giving security of some persons.’ 

A condition in a bail bond that the accused should present himself at a 
certain police station every evening until the termination of the case is not 
invalid,® but where a condition was imposed that he should not leave 
Khargpur, although he lived with his family at Midnapore was held bad 
and he was released on bail unconditionally.® Condition in a bail bond 

7. R. R. Chari, A 1948 A 238 ; 49 Gr LJ 8. Rabari Suda Dhana, 3 Sau LR 167. 

2Q2 Approving of Rajballav A 1943 P. 9. A'ama/a Pa/i/iay, 53 OWN 699: 50 Gr LT 

375 j Miamat Khan, A 1951 N 206. 1009, 
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Other than a condition for attendance in Court is illegal.^'’ In bailable cases 
no conditions (such as ordering accused not to take part in demonstrations or 
make any^speeches) can be imposed in an order granting bail.” 

4, Contents of Bail bond. — The provisions of this section as to the 
nature and contents of the bond are imperative and it is incumbent to get a 
bond Irom the person released on bail. A bond by the surety alone is not 
contemplated by the Code and there is no power in the Code to forfeit such 

has been held in^3 ^j^ere it has been held that 

although this section requires two bonds, one from the person released on bail 

and the other from the surety, where the person released on bail did not 
sign the bond but the surety only sign the bond. 

When the surety furnishes the surety bond along with an affidavit as 

required by Section 499 (3) the Magistrate can accept his surety bond and can 

make further inquiry as well and for this purpose order verification from 
tahsil.^^^ 

The mere fact that Form No. XLII, Schedule V permits the contents of 

two bonds, one to be executed by the accused and the other by the surety 

together does not mean that both the bonds should be on the same sheet of 
paper.'^^ 

Forfeiture. Where the bail bond was in the form prescribed in 
Schedule V,^ Form No. XLII but in the undertaking by the surety the date 
for accused s appearance was not mentioned, the accused having made 
default the security was forfeited, held that the bail bond should be read as one 
document and the undertaking by the surety should be read as referring 
to the date mentioned in the portion of the bond signed by the accused and 
that, therefore, the bond was rightly forfeited for accused’s default of appear- 


Forfeiture— Time and place.— The surety can be held liable for 
the production of the accused at the place mentioned in the bond.^® When a 
surety bond is for the attendance of the person at the wishes of the police, the 
place at which the attendance is required must be specified even though the 
words “whenever required” would be sufficient as regards the time. Where 
no place is mentioned the bond is defective and order for forfeiture and for 
payment of penalty is illegal.^® Where time is not specified in the bond but 
is stated that the accused shall be produced “whenever called upon to do so”, 
held, the form of the bond was not illegal.'^ Where time and place are not 


10. Giani, 48 CWN 639. 

11. Gendu Singh, A 1950 A 525 ; 51 Cr LT 
1377. 

12. Baidjyanath Misra, A 1947 P. 58 : 48 Cr 
LJ 324 ; Brahmanand, A 1939 A 682 : 
41 Cr LJ 85 ; Bhoop Singh, A 1954 MB 
8 : 1954 Cr LJ 354 ; Narendra, 59 
CWN 475 ; Balwant Singh, A 19)8J 
and K 38 : 1958 Cr LJ 893 ; A 1936 N 
243 : 38 Cr LJ 100 ; Govindra Chandra, 
A 1951 or 18 : 52 Cr LJ 97 ; Chamra 
MeheT,A 1951 or 179. 

13. Bahar Hussain, A 1956 A 78 ; 1956 Cr 
LJ 23 ; Sribal Singh, A 1953 A 187 : 
1953 Cr Lj 446 ; Kundan Singh, A 
1952 Pcpsulll; 1952 Cr LJ 1056; 

I3a. Bahru Singh v. State oj Uttar Pradesh, 


A 1963 SC 430. 

Nazir Ahmad, A 1945 A 389 ; Indar, A 
1940 L 339; Abdul Aziz, A 1946 A 1 16; 
Reoli Prasad, A 1934 A 1046. In re K. 
SivasamiA 1962 M 340. 

1 4. Mapillai Kader Rowther, (1918) 19 Cr 
LJ 637 (M): 46 IC 47 : A 1947 C 
120: 47 Cr LJ 635 (Magistrate can 
enforce bond against accused and 
surety). 

15. Bhoop Singh, A 1954 MB 8: 1954 O 
LJ 334. 

16. Bholu, A 1952 Punj 228 ; 1952 Cr LJ 
974. 

17. Manmohan Chakrabarti, A 1928 C 261: ; 
Harbilas, A 1952 MB 2 ; 1952 Cr LJ 
142. 
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mentioned but it is simply mentioned that the accused shall appear in the 
Court till the decision of the case it does not entail any penalty on the 
surety.^® 


If there is a lacuna in the bond, then the surrounding circumstances and 
the documents which, so to speak, accompanied the bond itself when it was 
put in Court, could be looked into in order to determine what the clear 
intention of the party was.*® 


6, Discharge of sureties — on suicide of the prisoner. — When an 
accused person who has been let out on bail commits suicide the sureties are 
not liable for the default of his appearance and are discharged from their 
obligation to produce him.*® 


7. ‘By the Police officer or the Court as the case may be’. — The 

‘police officer’ mentioned here is not limited to the officer-in-charge of a 
Police station as mentioned in Sections 496 and 497 supra. See Kashi Ram’s 
case.** 


Bond to appear before Police —validity of — power of Magistrate 
to enforce penalty. — As there is no provision in the Criminal Procedure 
Code authorising a police officer to take a surety bond for the production 
of any person before the police, such a bond is ab initio void, and Magistrate 
has no power to alter it and impose fresh obligations thereunder.** 

8. Bond executed in favour of King Emperor. — After 26th January, 
1950 is not a bond under the Code and resort cannot be had to the provi- 
sions of Section 514 to forfeit the same.** 

9. Sub-section (2). — Sub section (1) provides that the time and place 
where the accused is to attend must be stated in the bond,** sub-section (2) 
states that if the accused is to appear before some other Court, the bond 
must expressly say so. When there is no mention in the surety bond of the 
Court in which the accused is to appear, the bond cannot be enforced.** 
Where surety bond undertook to produce in one Court and the accused asked 
to be presented to another Court absconded, held^ the surety was not liable.*^ 
The obligation of the surety to produce an accused ceases on transfer and 
retransfer to the same Court.*® The Magistrate can, when giving bail, order 
the accused to appear before the police.*® 

10. Sub-section (3). — Was added by Act 26 of 1955. It provides for 
acceptance of affidavits from sureties for the purpose of determining the 
sufficiency of the sureties or for testing of the sureties by the police or any 
Subordinate Magistrate or for making further inquiries. 

500, Discharge from custody. — (1) As soon as the bond 
has been executed, the person for whose appearance it has been 


18. Balivant Singh, A 1958 J & K 38 : 1958 
Gr LJ 893. 

19. Dakar Hussain, A 1956 A 78 :1957 SCR 
770. 

20. Vijayaraghavalu Naidit, (1912) 37 M 
156 : 26 MLJ 63 : (1913) MWN 77 : 
13 Cr LJ 684, following Mrisinga Deb 
Chailerjee, (1912) 16 C\VN 550 : 13 Gr 
LJ 592 : 15 IG 1008. 

21. In the matter of Chandra Sekhar Rat, 

(1884) 11 G 77, dissented frpm in 


KanshiRnm, (1913) 22 PR 1913 (Gr) : 
6 PLR 1914 : 21 IG 679. 

22. State of U.P. Md. Sayed, mi SGR 

770 ; 1957 SG 587 : 1957 Cr LJ 

888 ; Ram Saran Singh, A 960 P 232. 

23. Chiutaram, A 1936 N 243: 38 Cr LJ 
100 ( 2 ). 

24. Prabhu Dial, A 1927 A 831. 

25. Hernial Ganguly, 37 OWN 880 : 35 Cr 

LJ 332 

26. Kiamat, A 1945 L 215, 
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executed shall be released ; and, when he is in jail, the Court 

admitting hirn to bail shall issue an order of release to the officer 

in charge of the jail, and such officer on receipt of the orders shall 
release him. 

(2) Nothing in this section. Section 496 or Section 497 shall 

e eemed to require the release of any person liable to be 

detained lor some matter other than that in respect of which the 
bond was executed. 


SYNOPSIS 

I. Corresponding sections in former Codes. 2. Scope. 


1. Corresponding sections in former Codes.— This section corres- 
ponds to Section 217 of the Code of 1861, Section 394 of the Code of 1872 
and IS the same as that of the Code of 1882. 


2. Scope.— A Court while releasing an accused on bail has no power 

to restrict the movements of the accused. Where the Magistrate ordered a 

woman accused to be kept in a Mahila Ashram, the surety is relieved of his 

responsibi ity under tlie bond as the accused in such a case lias not been 
‘•released .2’ 


See Schedule V. Form No. XLIII, V, for warrant to discharge a person 
imprisoned on failure to give securitv. 


501. Power to order sufficient bail when that first 
tak^ IS insufficient.— If, through mistake, fraud or otherwise, 
insurlicient sureties have been accepted, or if they afterwards 
bccorne insufficient, the Court may issue a warrant of arrest 
directing that the person released on bail be brought before it 

and may order him to find sufficient sureties, and, on his failing 
so to do, may commit him to jail. 


1 . 

2 . 

3. 


SYNOPSIS 

CorrespDnding sections in former Codes. 
Application of section. 4 

Power of Migistratc to cancel a 


security bond once accepted. 

Power to increase the amount of bail. 


1. Corresponding sections in former Codes. — This section corres- 
ponds to Section 215 of the Code of 1861, Section 392 of the Code of 1872 
and IS the same as that of the Code of 1882. 

2 . AppUcation of section— Tyabji, J., held : “Section 501 applies to 
a case '^ere there are sureties and where through mistake, fraud or other- 
wise insufficient sureties have been accepted’\28 


Magistrate to cancel a security bond once ac- 
cep e . When a surety offered by a person for good behaviour has once 

L L T . a _ no power subsequently to cancel the security 

on though he might be of opinion that such surety is an unfit person.^* 


27, 

28. 


Raghubar Dayal, A 1938 Oudh 81 ; 39 
CrLJ 219. 


Inre Karuthan Ambulam, 0914) 38 M 
1088 (1091): 17 Gr LJ 132 : 33 IG 


308. 

29. Ramlal Acharjee, (1897) I GWN 394, 
decision on Ss. 109, 122, 125 of Act X 
of 1882. 
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4. Power to increase the amount of bail. — A Magislraic has power 
to increase the amount of bail subsequently having regard to the seriousness 
of the charge but he has no power to order that the bank deposits of accused 
will stand as security.^® 

502. Discharge of sureties. — (1) All or any sureties for 
the attendance and appea.ance of a person released on bail may 
at any time apply to a Magistrate to discharge the bond, either 
wholly or so lar as relates to the applicants. 

(2) On such application being made, the Magistrate shall 
issue his warrant of arrest directing that the person so released be 
brought before him. 

(3) On the appearance of such person pursuant to the 
warrant, or on his voluntary surrender, the Magistrate shall 
direct the bond to be discharged either wholly or so far as relates 
to the applicants, and shall call upon such person to find other 
sufficient sureties, and, if he fails to do so, may commit him to 
custody. 

SYNOPSIS 

1. Corresponding sections in former Codes. 2. Discharge of Sureties. 

1. Corresponding sections in former Codes. — This section corres- 
ponds to Section 218 of the Code of 1861, Section 395 of the Code of 1872 

and is the same as that of 1882. 

Liability of the surety begins from the dale of acceptance of surety- 
bond'®^. 

2. Discharge of Sureties. — Where a surely applies for a cancellation of 
his bond under Section 502 of the Code, there is no such thing as hearing the 
application on tlic merits. The presentation of the application itself imposes 
upon the Magistrate the duty of issuing a warrant for the arrest of the ac- 
cused.®^ 


When a person on 


bail commits suicide, the surety is discharged.®- 


A Magistrate has no power after the appearance of the accused to attach 
bail money deposited by the surety to realise the fine imposed by the convic- 
tion,®® even if the surety and the accused arc brothers living in a joint Hindu 
family.®^ Tt is the Magistrate alone who can order the accused person to be 
re-arrested on the bond being cancelled under Section 502 and lie only can 
direct the bond to be discharged and then the law requires that he can call 
upon the accused to find other sureties. The Superintendent of Police has 
no power to order for the rc-arrest of the accused and if he is arrested under 
the order of the superintendent of Police by Sub-Inspector they are jointly 
liable for false imprisonment.®® 


30. Dajiba v. Champal, A 1951 N 206. 

30a. Hakkaru Singh v. The State qf Uttar Pradesh, 
A 1963 SC 430 : 1962 MWN 412 SC. 

31. Jure Anant Shivaji, (1907) 9 Bom LR 
1285 : 6 Gr LJ 383 ; Wadhumal, A 
1940 S 136; 41 Cr LJ 802; JAa Maung, 

A 1937 R 244. 

32. Nrising Deb Chatterjee, 16 CWN 550 ; 


13 Cr LJ 592 ; In rc Rana Balm Pujari, 
A 1916 B 221 : 17 Cr LJ 393. 

33. Raghunaridan, A 1924 Oudh 396 : 26 
Cr LJ 1 12. 

34. Gridhari Lai, A 192 1 A 7 1 : 22 Cr LJ 
744. 

35. Kundan Lai v. Des Raj, A 1955 Punj 
51 : 1955 Cr LJ 410. 
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CHAPTER XL 

Of Commissions for the Examination of Witnesses 

503. When attendance of witness may be dispensed 
with and commission issued.— *(lj Whenever, in the course 
of any inquiry, trial or other proceeding under this Code, it 
appears to a High Court, Court of Session, or any Magistrate 
that the examination of a witness is necessary for the ends of 
justice, and that the attendance of such witness cannot be 
procured without an amount of delay, expense or inconvenience 
which, under the circumstances of the case, would be unrea- 
sonable, such Court or Magistrate may dispense with such 
attendance and may issue a commission for the examination of 
the witness in accordance with the provisions of this Chapter; 

Provided that where the examination of the President or the 
Vice-President or the Governor of a State as a witness is neces- 
sary for the ends of justice, a commission shall be issued for the 
examination of such a witness. 


(2) Omitted. 

synopsis 


1. Corresponclint; sections in former Codes. 

2. Legislative Changes — 1808, 1951, 1955 
and 1956. 

3. State Amendment 
— Bombay. 

4. Scope. 

5. Commission examination of a witness. 

6. Who can issue a commission. 


7. Grounds for granting or refusing Com- 
mission. 

— Pardanasliin Ladies. 

8. May issue commission to a Magistrate 
for examining a witness resident in his 
jurisdiction, 

9. Non-compliance of requisites if fatal. 


1. Corresponding sections in former Codes. — This section corres- 
ponds to paragraphs 1 and 2 of Section 330 of the Code of 1872, Section 76 
of Act Xof 1875 and Sections 157 and 158 of Act IV of 1877. 


2. Legislative Changes (1898). — Sub-section 
Code of 1898 for the first time, otherwise the section 
that of 1882. 


(4) was inserted in the 
is similarly worded as 


Legislative Changes (1955 and 1956).— This section was substituted 
for the old Section 503 by the Code of Criminal Procedure (Amendment) 
Act, 1951 (1 of 1951), Section 21 which came into operation on 1st April 

1951. ‘ 

The words ‘‘or any Magistrate” have been substituted for the words 
“District Magistrate or Presidency Magistrate” which occurred after the 
words “the Court of Session” by Act 26 of 1955 and sub-section (2) was 
omitted by Act 26 of 1955. The words “or Raipramukh” were omitted by 
A. L. O. 1956. 

3. State Amendment — 

A amendments made in sub-section (2) of Section 503 by Bombay 

Act 19 j 1 as amended by Bombay Act 39 of 1951 shall be deemed to have been super- 

Article 254 of the Constitution by the Criminal Procedure Amendment 
Act, .^6 of 1955, which u a Central Act. 
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4. Scope.— Where a witness expert in handwriting appears to be ilie 
principal witness in the case his examination on commission should not be 
granted, 

Witness in criminal case should not be examined on commission except 
in extreme cases of delay, expense or inconvenience and in particular the 
procedure by way of interrogatories should be resorted to in unavoidable situa- 
tions, The discretion to be used by the Magistrate is a judicial one and 
should not be ligluly or arbitrarily exercised. Sections 503 and 506, should 
be used sparingly and only in clearest possible cases. The matter is one to 
be decided on the facts in each case. As a general rule it may however be 
said that the iinp{)rtant witnesses on whose testimony the case against the 
accused person has to be established must be examined in Court and usually 
the issuing of a commission should be restricted to formal witnesses or such 
witnesses who could not be produced without an amomu of delay or incon- 
venience unreasonable in the circumstances of the case. 1 he mere fact that 
the proceedings have got protracted for an extraordinary length of time can 

by itself be no ground for issuing a commission.®' There is no provision 
whereby the Court can make a demand on the Government that the accused 
should be given expenses for going to a particular place in order to cross- 
examine the witness whose statement has been ordered by the Court to be 
recorded on commission. In tlic absence of any such provision of law the 
Court has no authority to pass the expenses of the counsel for the accused.®® 
In criminal cases a witness’s personal appearance in the Court should be 
the rule and commission should be the exception, when the case is before the 
jury then commission is almost always refused.®'’ The issue of a commission 
to examine a witness is not a very satisfactory mode of proceeding either in 
Civil or Criminal cases. Provisions of Order 26, Civil Procedure Code should 
guide Criminal Courts.^® 

On an application by a Ruler to examine himself as his own witne.ss on 
commission under Section 503, held^ that the Magistrate has the discretion 
to issue commission. Magistrate’s order disallowing the application was up- 
held by the High Court. 

5. Commissiou examination of a witness. — Wilson, J., held : “I 

do not say that Section 503 does not include a party to a proceeding but it is 
certainly primarily intended for the purpose of some witness other than the 
parties principally concerned, — persons ‘whose presence could not be obtained 
without an amount of delay and expense, which under the circumstances 
of the case the Court considers unreasonable”.*^ A complainant is certainly a 
witness.^® 

The mere fact of personal inconvenience cannot ordiparily justify the 

issue of a commission for the examination of a witness who is admittedly not 
Purdanashin,^^ 


36. Mr. Gratuv. Beaches, (1910) 9 MLT 
334 : (1911) MWN 97 : 17 Cr LJ 64 : 
9 IG 347. 

37. Dharmanand Pant v. State of U. P., 1957 
SCR 321 ; A 1957 SC 590 1957 Cr : 
LJ 894. 

38. Abdul Aziz, A 1958 Raj 127 : 1958 Cr 
LJ 694. 

39. Haroi Lai Narmada Prasad, A 1952 VP 
8 ; 1952 Cr LJ 296. 


40. Vishnoo Narain v. Dipchand Sitaldas, A 
1926 S 124 ; Krisfinaswamy, A 1954 
E P 294. 

40a. Abdul Alim Khan v. Sagarmal, A 1963 
MP 162. 

41. A. M. Jacob, (1891) 19 G 113 (121). 

42. per Coxc, in Abhoyeswari V. Kishori 
Mohan Banerjee, (1914) 42 G 19 (24) : 
18 CWN 1020 : 15 Cr LJ 348 (349). 

43. Purnendu Nath Tagore v. Kalipada Dutta, 
A 1956 C 513: 1956 Cr LJ 1196. 
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,io„ or u„t” “ '"d r™”' 

;,„=r f s “;c£5r“— 

Tfo feitMrP Ir appearance in a criminal Court would entail 

a lorleiture of her dignity and position in Hindu Society held that V. rh 

applications have been granted under Section 503, and granted on the 

p iiicj e tiiat in matters of procedure the customs and habfts of the neonle 

hould be taken into consideration.-* Straight, J., obsery“°I most .m 
.eoiouiigly ,ay ik?! il« i.kiog of ooi<fc„cL; commi„io„ i„ crLi3 ci L 

pm?., rd" i”"? "*"5 “ ""t"0"" “ in*” 

practice, and ought not to be adopted save in extreme cases^ of 

delay, expense or inconvenience.” He refused the prayer of the pedtioner 

should secure her ‘ ‘o'- her examination in Court as 

aSinr to '^“h the recording of her evidence, 

according to law in the presence of the accused. *= Straight T dissented 

womt^^^aTclim fb" which held tLt f 

woman can claim to be examined on commission as a matter of right. 

Ihe fact that the Magistrate will not have the advantage of seeing and 
healing witnesses being cross-examined is no ground to refuse commission." 

i he meie foct that a witness is temporarily ill is not a ground for examining 
him on commission."- but where the complainant was present twice for cross- 
examination and he was unable to attend for reason of health and a certificate 
of doctors was produced, commission should be issued.*- A commission cannot 
be refused on the ground that certain documents would be produced before 
the commission by the witnesses to be examined on commission.^" 

Fh^ ,[‘*’'S'b3ge being ‘may dispense with’ the Magistrate may issue commis- 
sioii lor the examination of a purdanashin lady as held in AbhoyeswarV s case^^ 
seems to be correct. 

The mere fact that a woman is the daughter of a prostitute is insufficient 
to show that she is not a purdanashin lady.^^ 

The view of Coxe, J., in Abhoyeswari'^ or the view in Basanta Bibi^^ that 


43a. Bahadur AH, {{^12) LJ 622 : 73 

IC 510 : AIR (1923) L 158. 

44. Din Tarini Debt, (1885) 15 G 775. 

45. In the matter of the petition of Farid-un- 
NHa, (1882) 5 A 92: (1882) AWN 184, 
where 4 G 20 was dissented from. 

46. 4 C 20. 

47. K. D. Bose v. Upendra, A 1951 G 380 : 
52 Gr LJ 503 ; Bala Bux, A 1938 P. 
360 : 39 Gr LJ 732. 


48. Md. Shafi, A 1932 P. 242 ; 33 Cr IJ 
942. 

49. H. Guha v. /?. R. Chandra, A 1937 R 
231 : 38 Cr LJ 875 ; Panchkauri, A 
1924 C 971. 

50. K. D. Bose v. Upendra, A 1951 C 380 : 
52 Cr LJ 503. 

51. Abdul Ghqffer Beg, (1913) 43 PLR 

1913 : 18 1C 147. 

52. 12 A 69. 
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it is very undesirable to compel tlie attendance of a pui'dnndsfiin is the correct 
view. 


The exercise of judicial discretion allowed by this section is that the 
attendance of a witness (who was at Indore, in a Native State) could not be 
obtained without unreasonable delay and expense.^^ 

There is no clear provision in the Code which says that the purdatiashin 
ladies are as of right exempted from appearance in a criminal Court, 
The Court has power to examine her in Court or private room provided that 
she does not become visible to the public.^^ Women should be examined in 
Chambers and not on commission.^® The Calcutta High Court in a recent 
full bench” decision has reviewed the decisions of all the High Courts and 
held that an accused whose personal attendance has been dispensed with 
under Section 205 can be examined under Section 342 through an agent or 
pleader and her personal examination in Court is not required. 

8. May issue a commission to any District Magistrate or a 
Ma^strate of the first class within the local limits of whose juris- 
diction such witness resides. — It was doubted in Hem Coomaree Dassel^^ 
whether a Presidency Magistrate could issue a commission outside his juris- 
diction. In Bal Gangadhar TilaHs case” the point was not discussed, although 
the evidence taken on commission was used at the trial. 

Proviso.— Was added by Act 26 of 1955. It provides for the examina- 
tion on commission of the President, Vice-President or the Governor or 
Rajpramukh of a State as a witness or witnesses for the ends of justice which 
should be recorded by the Magistrate if he thinks fit that the examination of 
such a witness is necessary. 

9. Non-Compliance of requisites if fatal. — If the essential pre- 
requisite for the validity of the issuing of a commission in Section 503 has not 
been complied with, the evidence so taken would be improper and could not 
be used against the accused, d his is a defect which goes to the root of the 
matter and is vital in its content. Thus entire proceedings are vitiated and 
the evidence of the witnesses taken on commission has to be completely 
eschewed from the record.”^ 

504 Commission to whom to be issued — (I) If the 

witness is within the territories to which this Code extends, the 
commission shall be directed to the District Magistrate or Chief 
Presidency Magistrate, as the case may be, within the local 
limits of whose jurisdiction the witness is to be found. 

(2) If the witness is in India, but in an area to which this 
Code does not extend, the commission shall be directed to such 
Court or officer as the Central Government may, by notification 
in the Official Gazette, specify in this behalf. 


53. Ramchandra Govind Harshe, (1895) 19 B 
749. 

54. Mankanwar v. Sakhraj, A 1958 Rai 137: 
1958 Gr LJ 137. 

55. Re Bilasray, 33 CWN 68. 

56. Md. Bacho, A 1930 S 56 ; Saleh, A 1936 

S221, 


57. Prova Debi, 66 CWN 577 (FB) : A 
1962 C 203. ' 

24 C 551 : 1 CWN 333: see In re 
\lanbfwy, (1911) 12 Cr LJ 501. 

59. 6B 285. 

59a. Dharmanand Pant v. Stale of U. P A 
1957 SC 504. 
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(3) If the witness is in a country or place outside India and 

arrangements have been made by the Central Government with 

the Government of such country or place for taking the evidence, 

of witnesses in relation to criminal matters, the commission shall 

be issued in such form, directed to such Court or officer, and 

sent to such authority for transmission, as the Central Govern- 

rnent may, by notification in the Official Gazette, prescribe in 
this behalf ^ 

SYNOPSIS 

1. Corrospondm? sections in former Codes. 3. Commission for examination in foreign 

2. Legislative Changes. country-in Jammu and Kashmir. 

1. Corresponding sections in former Codes. — This section corres- 
ponds to paragraph I of Section 35 of the Code of 1872, paragraph 4 of 

Act X of 1875 and excepting the words “Slave Trade Act, 1876, Section 3” 

was the same as in the Code of 1882. 

2. Legislative Changes. — This section was substituted for the original 
section as amended in 1923 by Act I of 1951. 

3. Commission for examination in foreign country- — in Jammn 
and Kashmir.— (1) Commission for examination of witness in Australia, 
Canada, Ceylon and Pakistan— notification in Gazette of India 1950 
Part II, Section 3, Page 3, S. R. O. 4, dated 8th April, 1950, 

(2) In United Kingdom— Gazette of India 1958, Part II, Section 3, 
Page 1966. 

(3) In Jammu and Kashmir — notification S. R. O. 847, dated 13th 
May, 1952 published in Gazette of India 1952 Part II, Section 3, Page 798. 

(4) Commission for examination of witnesses in Singapore shall be sent 
direct to the High Court in Singapore — see notification, in Gazette of India, 
dated 17th September, 1955 Part II, Section 3, Page 1797. 

(5) Commission for examination of witness in Federation of Malaya — 
see Gazette of India, 1954, Part II, Section 3, Page 1505. 

(6) Notification under Section 504 directed that commissions from courts 
of India for the examination of witnesses in Ghana should be issued in the 
prescribed form to the High Court of Ghana— Gazette of India 30th March, 
1963 Part II, Section 3 (ii), Page 984. 

505. Execution of commissions. — (1) Upon receipt of 
the commission, the District Magistrate, or such Magistrate as 
he may appoint in this behalf, shall proceed to the place where 
the witness is, or shall summon the witness before him, and shall 
take down his evidence in the same manner, and may for this 
purpose exercise the same powers, as in trials of warrant cases 
under this Code. 

(2) Upon receipt of the commission, the Chief Presidency 
Magistrate, or such Presidency Magistrate subordinate to him as 
he may appoint in this behalf, may compel the attendance of, 
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and examine, the witness as if he were a witness in a case pend- 
ing before himself. 

SYNOPSIS 

1. Corresponding sections in former Codes. 3. State Amendments. 

2. Legislative Changes— 1923, 1951 and — Bombay. 

^955. 4. Scope. 

1* Correspondiag sections in former Codes. — This section corres- 
ponds to paragraph 4 of Section 330 of the Code of 1872, and, excepting the 
words “or to whom the duty of executing such commission has been delega- 
ted'*, was the same as that of the Code of 1882, 

2. Legislative Changes. — This section was substituted for the original 
section as amended in 1923 by Act I of 1951. The words “of the first class’* 
which occurred after the word “such Magistrate’* were omitted by Act 26 of 

1955. 

3. State Amendments — 

Bombay. — For sub-scction ( I ) the follusving shall be substituted, namely:— (I ) up^n 
receipt of the Commission, the District Magistrate or such Magistrate subordinate to him 
as he may appoint in this behalf, shall proceed to ihc place where the witness is or shall 
summon the witness before him, and shall take down his evidence in the same manner, and 
may for this purpose exercise the same powers, as in trials of warrant cases under this Code 
vide Bombay Act 39 of 1955. 

4. Scope. — The right given to the accused under Section 256 to cross- 
examine after charge is not in any way alTected by the provisions of Chapter 
XL of the Code.®®*’ Examination on commission in absence of parties is 
most unsatisfactory.®® 

506. Parties may examine witnesses.— (1) The parties 
to any proceeding under this Code in which a commission is 
issued may respectively forward any interrogatories in writing 
which the Court or Magistrate directing the commission may 
think relevant to the issue, and it shall be lawful for the Magis- 
trate, Court or officer to whom the commission is directed, or to 
whom the duty of executing it is delegated, to examine the 
witness upon such interrogatories. 

(2) Any such party may appear before such Magistrate, 
Court or officer by pleader, or if not in custody, in person, and 
may examine, cross-examine and re-examine (as the case may 
be) the said witness. 

SYNOPSIS 

1. Curresponding sections in former Codes. — Bombay. 

2. Legislative Changes. 4. Scope. 

3. State Amendment. 

■I 1. Corresponding sections in former Codes. —This section corres- 
ponds to paragraph 5 of Section 330 of the Code of 1872 and is similarly 
worded as that of the Code of 4882. 


59b. Someswar Choudhury, 61 C 824, 37 Cr 
hJ 239, 


60. Snrdul Singh, A 1926 L 587 ; 27 Cr Lf 

Olo, . 
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section was substituted by the Code 
of Criminal Procedure (Amendment) Act, 1951 (I of 1951) Section 21. 

See Commentary on Section 503 under heading ^Pardanashin women*. 


3. State Amendment — 

Bombay. — In the substituted sub-section fU the wnrd« * * l- >• . 

been inserted after ‘-such Magistrate”, vid, Bombay Act 39 of 1955. ^ 


4. Scope. -Sections 503 and 506 should be used sparingly and only in 
clearest possible cases. The matter is one to be decided on the facts in each 
case. .\s a general rule it may however be said that the important witnesses 
on whose testimony the case against the accused person has to be established 
must be e.xamined m Court and usually the issuing of a commission should be 
restricted to formal witnesses or such witnesses who could not be produced 
without an amount of delay or inconvenience unreasonable in the circums- 
tances of the case.®* Before it becomes incumbent on a Magistrate to take 

action under this section it must appear that the evidence is necessary in the 
interests of justice.®- ^ 

It is open to a person accused in a warrant case to refrain from putting 
in any interrogatories when the commission is iirst issued, and to apply at a 
later stage for reissue of commission together with his cross-examination.*^ 
If the trial Magistrate rejects the application for examination on commission, 
then the only remedy of the aggrieved party is to move the High Court in 


507. Return of commission. — (1) After any commission 
issued under Section 503 has been duly executed, it shall be 
returned, together with the deposition of the witness examined 
thereunder, to the Court or Magistrate issuing the commission ; 
and the commission, the return thereto and the deposition shall 
be open at all reasonable times to inspection of the parties, and 
may, subject to all just exceptions, be read in evidence in the 
case by either parly, and shall form part of the record. * 

so taken, if it satisfies the conditions 
prescribed by Section 33 of the Indian Evidence Act, 1872, may 

also be received in evidence at any subsequent stage of the case 
before another Court. 

SYNOPSIS 

1. Corresponding sections in former Codes. 3. Scone 

2. Legislative Changes. ^ 


}' . sections in former Codes.— This section corres- 

1 of Act XI, 1874 and paragraph 6 of 

ofV882 ^ excepting sub-section (2), is the same as that 


6 1 . Dhanamanand Pant v. StaU of U P A 
1957 SC 594: 1957 Cr LJ 894 PC- 
BaIaBux,A 1938 P. 366. 

62. Dinabandhu Banik^a v. Hasan Alt, 33 


OWN 1088 : 31 Cr LJ 645. 

63. P. Q_. Bombrain v. Sormshwaf Choudhurjt, 
38 OWN 673 ; 36 Cr LJ 239. 

64. A 1936, Section 221. 
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S. 508A] 

2. Legislative Changes. — Sub-section (2) was new in the Code of 
1898 and was inserted as a result of decision in Hamdiandra Govind Harshe’s 
case.®® 

This section was substituted for the original Section 507 by the Criminal 
Procedure (Amendment) Act I of 1961. 

3. Scope. — This section provides for the inspection of deposition taken 
on commission.®®* 

In the trial de novo before the successor or the previous Magistrate, the 
examination and cross-examination of a witness taken on commission in the 
previous proceedings is admissible without anything further in subsequent 
proceedings.®® 

508. Adjournment of proceeding. — In every case in 
which a commission is issued under Section 503, the inquiry, trial 
or other proceeding may be adjourned for a specified time 
reasonably sufficient for the execution and return of the com- 
mission. 

SYNOPSIS 

1. Legislative Changes. 2. Scope. 

1. Legislarive Changes. — This section was substituted for the original 
Section 508 by the Criminal Procedure (Amendment) Act 1 of 1951. 

2* Scope. — The discretion given must be exercised in a reasonable 
manner so as not to subject the accused to unnecessary harassment.®’ Pro- 
ceedings cannot be stopped merely because the accused cited as one of his 
witnesses a person on whom process could not be served and who could not 
be examined on commission.®® 

SOSA. Execution of foreign commissions. — (1) The 

provisions of Section 505 and so much of Section 506 and Section 
507 as relate to the execution of a commission and its return 
shall apply in respect of commissions issued by any of the Courts, 
Judges or Magistrates hereinafter mentioned as they apply to 
commissions issued under Section 503. 

(2) The Courts, Judges and Magistrates referred to in sub- 
section (1) are — 

(а) any such Court, Judge or Magistrate exercising juris- 

diction within an area in India to which this Code 
does not extend, as the Central Government may^ 
by notification in the Official Gazette, specify in 
this behalf ; and 

(б) any Court, Judge or Magistrate exercising jurisdic- 

65. 19 B 749. : 42 Cr LJ 80. 

65a. P. Dombrain v. Someshwar Chaudhury, 67. Jacob, 19 G 1 18 (120). 

38 GWN 673 : 36 Cr LJ 239. 68. Rahman Khan, A 1938 Pesh 101 : 37 Cr 

66. Sukhramdas Hiranand, A 1940 S. 193 LJ 618. 
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tion in any such country or place outside India as 

lu Government may, by notification in 

the Official Gazette, specify in this behalf, and 
having authority, under the law in force in that 
country or place, to issue commissions for the exa- 
mination of witnesses in relation to criminal 
matters. 


Legislative Changes.— This section was added by the Code of Criminal 
(Amendment) Act 1 of 1951. For notificadons for execS of 

quoted in notes under Section 505 
.Jammu aTcS Ka^mir?" commission to be issued to a Court in 


CHAPTER XLI 


Special Rules of Evidence 

tinn^’ medical witness.-(l) The deposi- 

.Surgeon or other medical witness, taken and at- 

y a Magistrate in the presence of the accused, or taken 
on commission under Chapter XL, may be given in evidence in 

any inquiry, trial or other proceeding under this Code, although 
the deponent is not called as a witness. 


summon medical witness.— (2) The Court 
may, ii it thinks fit, summon and examine such deponent as to 
the subject-matter of his deposition. 


SYNOPSIS 


I. Corresponding scclions in former Codes, 
■i. LeoisJativc Changes. 

3. Rules and order. 

4. Sub-^cCion (1)— Atlcstalion by a 

Magistrate in the presence of accused. 
—Absence of certificate of attestation 
renders evidence inadmissible* 

— Record of statement. 

5. Scope. 


6. Medical Certificate. 

7. Medical evidence. 

— Reference to Text-books. 

8. Post-mortem report not evidence. 

9. Sub-section (2). 

— Summon and examine the medical 
witness— where deposition taken by 
Magistrate is deficient. 


1, Corresponding sections in former Codes. — This section corres- 
ponds to Section 368 of the Code of 1861, Section 323 of the Code of 1872, 
Section 71 of Act X of 1875 and Section 152 of Act IV of 1877. 


2. Legislative Changes. —The words ‘‘or taken on commission under 
Chapter XL” in sub-section (I) were inserted in the Code of 1898. Sub- 
section (2) was amended in 1882. 


3. Rules and orders. — In all cases of murder the committing Magis- 
trate should bind over the medical witness to attend at the Sessions Court at 
the trial unless grave inconvenience will be caused thereby — Madras Rules of 
Practice, 


The only use of the medical officer’s report will be to assist the police in 
getting up the case to refresh the memory of the Medical Officer at the time 
of giving his deposition and to aid the judicial officer in framing his queries. 
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It cannot be adinitlccl as evidence (except under Section 32 clause (2) and 
Section 33 of the lAidence Act) nor is it suliicieiU to read it over to the 
medical oflicer and swear Inin to tlie truth of it, his deposition must be 
recorded de novo and at length in the presence of the accused — C. P. Cir. 

Part VI, No. 55. 

Deposition must be explained to the accused to enable him to cross-examine the 
witness : — 

Before the Medical Olhcer leaves the Court, his deposition is to be fully 
interpreted to the accused who is to be allowed to cross-examine. In order 
to ensure that the Medical Ofiicer's deposition may in all cases be admissible 
under this section, the Magistrate must sign at the foot of it a certificate in 

the following form : — “The foregoing deposition was taken in the presence of 

the accused who had an opportunity of cross-examining the witness. The 

deposition was explained to the accused, and was attested by me in his 
presence’*. This is of course specially necessary when the deposition is taken 
in an inquiry preparatory to the commitment in the Sessions— C. P. Cir. 
Part II, No. 55, 

4. Sub-section (1) — Attestation. — This section requires that the 
deposition of a medical witness should not only be taken but also attested in 
the presence of the accused by the Magistrate in order to render it admissible 
in other proceedings. An attestation in the following form should, therefore 
always be appended to such deposition, viz- > — “Taken before me and signed 
by me in the presence of the accused”. 

Date (Signature of Magistrate) 

Bom. H. C. Cr. Cir. p. 18. 

In order to secure compliance with the provisions of this section Ma'ds- 
trates are hereby directed to sign at the foot of the depositions of medical 
witnesses a certificate as follows : — 

“The foregoing deposition was taken in the presence of the accused who 
had an opportunity of cross-examining the witness. The deposition was 
explained to the accused and was attested by me in his presence”. 

Alagistrate, 

,„Calcutta Gazeite, 27th May, 1891, Part I, p. 547, Assam Gazette, 6th Tune 
1891, Part III, p. 326. ' 

‘By a Magistrate’.—!.^., by any Magistrate. The expression is not 
limited to the committing Magistrate who held the preliminary inquiry,®® 

‘in the presence of the accused’. — These words were inserted in the 

Code of 1882 (Act X of 1882) in consequence of the decision in Jhuboo 
Mahton?^ 

‘Taken and attested by a Magistrate in the presence of the 
accused’.— Bombay, Bengal and Assam Circulars quoted supra. 

The Court is neither bound to presume under Section 80 nor under Sec- 
tion 144 ill. (e) of the Evidence Act that the deposition was taken and attested 
m the presence of the accused. Before the deposition of Medical witness 
taken by a committing Magistrate can under Section 509, be given in 
' evidence at the trial before the Court of Session, it must either appear from 


69. Dufga, (1883) AWN 180. 


70. (1882) 8 C 739 i 12 CLR 233. 
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the Mapstrate’s record or be proved by the evidence of witnesses to have 
been taken and attested in the presence of the accused,’^ 


bsence of certificate of attestation renders the deposition in- 

admissible.— Section 509 of the Criminal Procedure Code does not enact 

that a deposition of a Surgeon shall be taken and attested by a Magistrate in 

le presence of the accused ; what it does provide is that the deposition of a 

burgeon, i! so taken and attested, may be put in evidence. A Magistrate 

should take and attest a deposition in the presence of the accused, and should 

also, by the use of a few apt words on the face of the deposition, make it 
apparent that he has done so.‘2 


Record of Statement.— The statement of a medical witness, taken and 
attested by a Magistrate in the presence of the accused, is admissible as 

evidence in the Sessions Court, although the Medical witness is not himself 

called It ought therefore to be recorded with the utmost care and accu- 
racy. The defect may be cured by calling the Magistrate or any other 

person who was present at the inquiry before him and able to testify to attes- 
tation.’^ ’ 


A Au .^‘^®Pf-~The evidence of a medical man who has actually seen the 
aead body and has performed the post-mortem examination of the corpse of the 
person touching whose death the inquiry is, is as that of a medical expert 
adniissible,^rj^, to prove the nature of injuries which he observed on the 

u K ^ ’• secondly^ as opinion evidence with respect to the manner in 
Which those injuries were indicted, and the cause of death.’^ The examina- 

lon o an expert ought generally to be by questions put hypothetically upon 
Jacts proved or to be proved by the evidence of other witnesses.’® 

1 Medical O/Hcer was cross-examined in Commit- 

a ourt by only one of twelve accused, relating to the provisions of this 
section was against the principles of natural justice.” Where a medical 
wi ness IS kept present in Court and his statement in the Committing Magis- 
rate s Court is then admitted such admission is not illegal,’® It has been 
e , that the ^ction is not intended to be applied where medical witness 
IS piesent m Court.’® This section is intended to be confined to cases in 
w lie a medical witness is not called at the trial. It cannot be extended to 
casts where the medical witness is called and examined.®® Even if ‘deposition’ 
means evidence given in examination-in-chief and cross-examination, when 
^ cross-examined before the charge and that was done by way 

m right, ms evidence is ‘deposition’ within the meaning of Section 509. 
JJenial of any right under Section 256 which is that of only further cross- 
examination, does not deprive it of its character as deposition.®^ 

A Session Judge is not authorised to allow a surgeon to describe the 
post-mortem appearances merely from the knowledge acquired by him from a 



72. 

73. 

74. 

75. 


Kachali //an (1890) 18 C 129, follov 
mg Riding, (1887) 9 A 720 : (188> 
AWN 228 ; Sukha Saniya Mian, A 195 
Raj 208 : 1957 Gr LJ 289 ; Nawab, i 
1933 L 131 : 32 Cr LJ 443. 

Pohp Singh, (1887) 10 A 174 (178, 179 
1888 AWN 1 1 ; Bajrangi La/ (1899) 
CWN 49 (55, 56). 

Bharat, (1916) i8 Gr LJ 380 : 38 H 
764 (Oudh). 

Kachali Hari, (1890) 18 G 129. 

Roghuni (1882) 9 G 455 (451) 
UCLR569 (574, 575). 


76. Ibid ; see Meher Ali MuUick, (1888) 15 
G 589 ; Nand Singh, A 1943 L 18l ; 44 
Gr LJ 518. 

77. Shankcr Rao, A 1958 Mys 1 : 1958 Cr 
LJ 54. 

78. Nanji, A 1957 MB 72; 1957 Cr LJ 
199. 

79. Ramaswami, A 1936 M 426 ; 37 Cr LJ 
471. 

80. Bharosey, A 1947 Oudh 41 : 47 Cr LJ 
930. 

81. Ram Deo Singh, A 1959 A 511 : (1959) 
Cr LJ 936. 
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perusal of the notes made by another surgeon,®^ but the opinion of a surgeon 
which can be judicially determined is the opinion expressed by him under 
examination as a witness.^^ 


6. Medical Certificate. — Where a Medical Officer who has given a 
certificate as to the cause of death of a deceased person, is subsequently 
examined as a witness, it is not sufficient to ask him merely to attest the 
accuracy of the statements made in the certificate. Such certificate being 
in itself no evidence the witness should be examined directly as to the cause 
of death, character of wounds, symptoms, eic,^^ 

Where a medical witness deposes with respect to a certificate given by 
him to the effect that the accused was in a fit condition to make a dying 
declaration, the deposition cannot be said to relate to non-medical matter so 
as to exclude the operation of sub-section (1).®^ Where the statement of the 
Medical Officer who had examined the injuries and recorded the dying 
declaration and his statement in the Committing Magistrate’s Court was 
under this section, heldy this was proper so far as it related to the injuries 
examined by him, but in so far as it related to the dying declaration he 
could only be treated as an ordinary witness and he ought to have been 
examined before the Committing Magistrate and as that was not done, his 
evidence about the dying declaration ought to be excluded from commission.®® 

7. Reference to Text-books in Medical Evidence. — The evidence 
of a medical witness relying on text-books is not of much value unless it is 
exhaustive with regard to all circumstances.®^ 


8, Post-mortem report not evidence. — A medical man in giving 
evidence may refresh his memory by referring to a report which he has made 
in his post-mortem examination, but the report itself cannot be treated as 
evidence and no facts can be taken therefrom.®® Post-mortem report is not 
admissible as evidence except to contradict the officer who made it®® or by 
way of refreshing the memory of the person who made it.®® 


9. Sub-section (2) — Power to summon medical witness. — 

“Although Section ,323 of the Code of 1872 (corresponding to the present 
section) allows the examination of a Civil Surgeon taken and duly attested 
by a Magistrate to be given in evidence in the Court of Session, it does not 
in any way preclude the Sessions Judge from calling the Civil Surgeon and 
examining him, and this course ought to be pursued in every case in which 
the deposition taken by the Magistrate is essentially deficient or requires 
further explanation or elucidation”.®^ In a case depending almost entirely 
upon medical evidence, the evidence of the Civil Surgeon before the Magis- 
trate should not be tendered or accepted as evidence. Before the Sessions 
Court the Zillah Surgeon should be examined as an expert.®^ 


82. (1891) Rat 549. 

83. Kamini Dossee, (1869) 12 WR (Gr) 25 ; 
Matha,5\ CWN 200 PC. 

84. K. Venkatroyadu (1881) 2 Weir 659: Vid- 
yamati. A 1951 HP 82 : 1952 Cr LJ 33. 

85. Jan^ir Singh, A 1951 Pepru 111 : 52 Cr 
LJ 883. 

86. Dur Singh Ghasla Bhilala, A 1 955 MA 
25 : 1955 Gr LJ 279 ; Waris Khan, A 
1940 Oudh 209 : 42 Cr LJ 483. 

87. Chena Reddy, A mo M 7 10 ; ^2 Ct LJ 
582. 

88 . Roghuni Singh, (1882) 9 C 455 (460) : 
UCLR569. 


89. JadabDai, (1899) 27 G 295 (303) : 4 
CWN 129 (143j-leading case on 
retracted confession ; Goundan, 59 M 

349:37 CrLJ471. 

90. Ramsarup Rai, (1901) 6 CWN 98 ; 
Ramasami, A 1938 M 336 : 40 Cr LT 
596. 

91. Field J., w .SwM, (1882) 9 

C 455 (462) : 11 GLR 569 (575, 576), 
referred to in 22 B 596 (601), 16 
CPLR 122 (123), 7 ALJ 468 (477). 

92. Mantapampella Padigudu, (1882) 2 Weir 
660. 
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I. ^ *" which the deposition taken 

y e agistrate is essentially deficient or requires further explanation. ®=> 


hv " *'’if ‘ evidence of the medical witness taken and attested 

by a Magistrate in the presence of the accused, is essentially different or 

wunesr^J t ^ th ^ J^'^ge should summon and examine the 

w tness,» but the evidence of the Civil Surgeon who may be Xen is 

admissible under Section 33 of the Evidence Act ^ 


510, Report of Chemical Examiner etc,— (1) Any docu- 

under the hand of any Chemical 
Examiner or Assistant Chernical Examiner to Government or the 

Chief Inspect^ of Exp osives or the Director of Finger Print 
s^i Wn ‘a any matter or thing duly 

submitted to him for examination or analysis and report in the 

course ofany proceeding under this Code, may be used as evi- 
dence in any inquiry, trail or other proceeding under this Code. 

floods .b*'^ Court may, if it thinks fit, and shall, on the applica- 

! icb accused, summon and examine any 

such person as to the subject-matter of his report. ^ 


SYNOPSIS 


1. Corresponding sections in former Codes. 

2. Legislative Changes ( 1955). 

3. Documents inadmissible under the 
section. 

4. Purporting to be a report. 

5. Duty of Chemical Examiner and the 
pA'identiary value of his report. 
—Report may be admitted and used as 

evidence— duty of the prosecution to 
explain difference between report of 
the Chemical Examiner and Scriolo- 
gist. 


Chemical Examiner or Assistant 
Chemical Examiner. 

7. Report cannot be admitted in appeal 
when not tendered in evidence. 

8. Identity of matter or thing is not estab* 
lishcd in the absence of evidence show- 
ing it was seized by the Chemical Elxa- 
miner. 

9. Sub-section (2)— Summoning and exa- 
*^>ning Chemical Examiner etc. 

10. Sending of articles to Chemical Exa- 
miner. 


in former Codes This section corres- 

ponds to Section 370 of the Code of 1861, Section 325 of the C^drof 1T72 
and IS the same as that of 1882. 

2. Legislative Changes (1955).-In sub-section (1) after the word 
Assistant Chemical Examiner to Government” the words ‘or the Chief Ins- 
pector of Explosive or the Director of Finger Print Bureau or an Officer of the 
Mint and sub-section (2) were added by Act 26 of 1955. 

Report of Chemical Examiner 


iK P^‘ f ‘“adnussible under the section.— A certificate from 

the Professor of Anatomy at the Grant Medical College in Bombay, as to 

certain bones submitted to him for examination is not per se admissible in 
evidence, but must be proved by calling the professor as a witness." 


52 


93. Jangoo Singh, A 1951 PcpsuIJl: 

Gr LJ 883 ; Raghuni Singh, 9 C 455. 

94. Bharat, (1916) 18 Cr LJ 380 : 38 IC 


95. 


764 (Oudh). 

Ahij^a Manaji, (1922) 47 B 74 : 24 Bom 
LR 803 : AIR (1923) B 183, 
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^ As the reports of the Chemical Examiner and Seriologist are admissible 
m evidence under this section there is no need to produce them as witnesses.®® 

^ It IS wholly unnecessary to send all the bottles recovered by the police 
m the presence of the panchas and which contain the same. 

a report.’— Under Section 370 of the Code of 

1(501, the original report of the Chemical Examiner bearing his signature 
and not a copy of the report, should be put in evidence.®^ In order that the 
report of a Chemical Examiner relating to the discovery of poison in the 
matter submitted to him for examination may be admitted as evidence under 
Section 5.10, it must purport to be signed by the olhcer or officers who detect 

the poison and who from personal knowledge can certify to the correctness 

ot the result embodied in their report.®® Copy of original report of Chemical 
Examiner is not admissible without formal proof®®^. 

5. Duty of Chemical Examiner and the evidentiary value of the 
Report.— The Chemical Examiner’s duty is to indicate the number of blood 
stains found by him on each exhibit and the extent of such stain unless 
they are too minute or too numerous to be described in detail. Merely to 
say that blood was detected on an exhibit is not enough. It may well lead to 

a miscarriage of justice compelling judges to acquit when they would have 

convicted had the report been more revealing.®® 

A report of the Chemical Analyst may be accepted in evidence even 
where his statement is not recorded, when no application for summoning him 
was made by the accused.^ Evidentiary value of the report of the Chemical 
Examiner is not lost because he is not cross-examined.® 

“May be used as Evidence”. — Where there is difference between the 

report of the Chemical Examiner and that of the Imperial Seriologist, held, 

the duty to explain the difference was on the prosecution and the mere pro- 
duction of the report of the Chemical Examiner saying that the blood was 

found on the articles did not prove anything.® Copy is not admissible.-® A 

report of blood test by the Chemical Examiner to a police-officer is not hit 

by Section Where the conviction depends upon the report of the 

Chemical Examiner he should be examined.* 

as hereinafter provided” in Section 162. -A report of blood 
test submitted by the Chemical Examiner to a police officer does not become 
mad^missible in evidence by virtue of the provisions of Section 162 (1). 
buch a report can be proved under Section 510 by production of the docu- 
ment Itself and the application of Section 1 62 (I) is expressly made subject to 
what is hereinafter provided in the Code. The word “hereinafter” in 
Section 162 is not restricted in its operation to Section 162 alone but applies 

to the body of the Code, to hold otherwise would be to introduce a patent 
inconsistency between Section 207-A and Section 162 for by the former 

section in committal proceedings statements recorded under Section 162 are 
to be regarded as evidence.'*® 


96. RupDeviy. State of H. P. \ 1955 HP 

1 

97. Bishumbher Doss, (1871) 15 VVR (Cr) 
49;6BLRApp 122. 

98. Venkataswami Achari, (1886) Weir H, 
661. 

A 1963 Or 50. 

99. Prabhu, Babaji v. State of Bombay, A 
1956 SCSI ; 1956 Gr LJ 147. 

1. Abdur Rahman, ^ 1958 MP 285 ; 1958 
CrLJ 1194. 


2. Suleman, A 1961 Guj 120. 

3. Tulshiram, A 1954 SC 1 : 1954 Cr LI 
225. 

3a. Parialisam, A 1963 Or 58. 

3b. Ukhakole v. Stale of Maharashtra, A 
1963 SC 1531. 

4. liappu, A 1933 A 837 ; Behram Sherior 
A 1944 A 321 ; 46 Cr LJ 162. 

4a. Vkha Kola v. State of Afaharashtra \ 
1963 sc 1531. ' 
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^ Examiner or Assistant Chemical Exami- 

1 the certificate was signed by a person stylin? himself ‘Addi- 

tonal Chemical Examiner’, held, it is of no more value as evidence than a 

piece of waste paper.'*t) eviuence man a 

section, Inspector of Explosives® or the 

men s^n t ° ‘ but the amenl 

of ‘he Analyst appointed 

Sled Corporation is not evidence under this section.’ He must be 

i i7‘ be admitted in appeal for the Brst time espe- 

cially when It IS not formaUy tendered in evidence.— Section 510 does 
not imply that without tendering the report of the Chemical Examiner in 

evidence, it can be made use of for the first time in appeal. It is a piece of 
evidence that does not require any formal proof, but at the same time it 
must be tendered as evidence and used as such, so that the accused may have 
a chance of questioning the identity of the packets.® ^ 

nati!; > “f ***^”®, ‘*“‘y submitted to him for examl- 

rhere ^-; ';;! M ^ ^ I no‘ established where 

nh IS no evidence on the record to show that the packet received by the 

Chemical Examiner was the packet taken from the prisoner.'® 

several d?c“SonT““" ^6 of 1955 to give effect to 

sTeprtneal''them^Ld”’‘'\l 'b^TrlidL TouTd''im.^^^^ 

Sererw h ‘be seals were not 

are sent to the 

duce^ rL..^ . If^-^'-i^'ence as to such sealing is not pro- 

on viSusirHrll^ reliance on the discovery of blood stains 

had been taken *2 Th^ Court would have done if necessary precautions 

receiv^ bv T^ie 11 J Chemical Examiner is not usually 

furn sh him W h ‘be inquiry commences. It is the duty of the Court to 

cost^of snmmnn^ l°f ^ "'“bout any application by him.” The 

thf Smie I ?h "‘^'bnee witnesses in the Sessions trial had to be borne by 

— “ig 

510A. Evidence on affidavits.— (I) The evidence of any 
person whose evidence is of a formal character may be given by 
affidavit and may, subject to all just exceptions, be read in evi- 
dence in any inquiry, trial or other proceeding under this Code. 


4b. 

5. 

6 . 

7. 

8 . 

9. 

10 . 


Autal Muchi, (1884) 10 G 1026. 

Inayet, A 1950 A 369 ; 51 Cr LJ 1013, 
^amj> Hussain, A 1950 L 97. 

Mahari, A 1953 C 561 : 1953 Cr LI 
1317. 

Suleman Shanji, A 1943 A 445. 

Wali Muhamad, {\^2Z) 21 ALT 869* 
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Autal Muchi, (1884) 10 C 1026. 
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Dattappa A 1951 N 191 ; Ujagar, A 
1939 L 149 ; 40 Cr LJ 576. 

Matia, A 1955 Raj 82; 1955 Cr IJ 
835 ; AulaJ, 10 C 1026 ; Opel, 18 CWN 
180 ; Md. Din, A 1926 L 79. 

In re Rangaswami, A 1957 M 508: 
1957 Cr LJ 866. 

Asaram, 1957 Cr LJ 193 {Madhya 
Bharal). 
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( 2 ) The Court may, if it thinks fit, and shall, on the applica- 
tion 01 the prosecution or the accused, summon and examine any 
such person as to the facts contained in his affidavit. 


1« Legislative Changes. 


SYNOPSIS 

2. Scope. 


1. Legislative Changes. — This section was inserted by Act 26 of 1955. 

2. Scope. — As the object of the amendment of the Code in 1955 was to 
provide for speedy trial and to finish the inquiry as in Chapter XII quickly 
the provision for evidence of any person where evidence is of a formal 
character in any inquiry or trial or other proceeding has been prescribed in 
this section. 


Sub-section (2) — provides that the Court on the application of the 
prosecution or the defence summon any such person who has sworn the 

affidavit. 


In case of evidence on affidavits, the opposite party can surely serve the 

other side with counter-affidavits. 


511. Previous conviction or acquittal how proved. — la 

any inquiry, trail or other proceeding under this Code, a pre- 
vious conviction or acquittal may be proved, in addition to any 
other mode provided by any law for the time being in force, — 

(a) by an extract certified under the hand of the officer 
having the custody of the records of the Court in 
which such conviction or acquittal was had to be a 
copy of the sentence or order ; or 

{b) in case of a conviction, either by a certificate signed 
by the officer in charge of the jail in which the 
punishment or any part thereof was inflicted, or by 
production of the warrant of commitment under 
which the punishment was suffered ; 


together with, in each of such cases, evidence as to the identity of 
the accused person with the person so convicted or acquitted. 


SYNOPSIS 


1. Corresponding sections in former 
Codes. 

2. Previous conviction or acquittal how 
proved. 

3. Mode of proving previous conviction. 

— May be proved — by production of 

certified copies of previous judgment. 


4. By finger impressions to prove the iden- 
tity. 

5. Expert evidence on finger print— Not 
safe to base a conviction upon testimony 
of an expert. 

6. Kaifat of the Record Oflicer is not evi- 
dence of previous conviction. 

in former Codes.— This section corres- 


1« Corresponding sections 

ponds to Sections 326 and 515, last clause, of the Code of 1872 and is the 
same as that of the Code of 1882. 


2. Previous conviction or acquittal how proved.-^i*;^ Section 310 
supra for procedure in case of previous conviction. 
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copies o^'prtiol of 

Vious conviction, there should be on the record a mnv ^ P'"®" 

extract from a judgment or some other documentary evidence of '^the^TcT % 

noS "ifrht" d'^ accu°sed is'nTt esJecTaHythen tt'e^Ts 

.i.» 3/2 „„ ,Ka, ;r.. vzt 

A previous conviction may be proved by the admission of the fact by the accused.'^ 

uj, s‘Ln”f .'f irEv":;,™’ Ac" irE' •' "■« 

i,7=„ 5irs5““ - - 

rs 'Sr ■;^SSE?S:" Sr f “ 

must be made by the Court itself - and the ^ .'s allowable, such comparison 

S;z 

expert as toThuinb impression ^The °DrS" evidence of an 

person is not nrovpH hxr r,^ .. 1 *"^.Prev ous conviction of an accused 

mark expert, thrt the fingL prims of^hT^* though the tesdmony of a finger- 
to those on a are similar 

the accused In order f Pti*port to record certain previous convictions of 

ought T be ^ tnanner there 

to be those of the oerson nr the similarity of the finger prints alleged 

last mentLned Frrea</^,%o ’^identify the 

convicted . ° ^ those of the person who has been previously 

accured^u*^^der”Lcdor342 “ 1 *^^ Proved by the examination of the 

which caimm be regarded af 

tion 310 stihr/i whJrK « I good law in view of the amendment of Sec- 

tion dlO supra which no longer contains 310 (c) of the Code of 1898. 


convicdou- kai'fat.— A Kaifat or report 
^ Recoi^ffice that A had been convicted of a crime is no evidence 


15. 


16. 


17. 


18. 


Tasin, (1901) 28 C 689 : 5 CWN 670 • 
Basanta Kumar Ghattak, (1898) 26 C 

fn re, Wahid, A 1949 Nf 499 ; 50 Cr LT 
729 following S. K. Abdul, 43 C, M 
26. 

Sardar Ahmad, A 1934 L 693 : 36 Cr LT 
778. Contra Medical Officer of Health 
Agra, A 1960 A 53 (54). ’ 

Singh, A 1944 L 25; 45 Cr LT 364 
(tB);Pokar Ghurmat, A 1941 S 173* 
43 Cr LJ 12 ; Medical Officer of Health, 


19. 

20 

21 . 

22 . 

23. 

24. 


Agra Municipality, A I960 A 53 (54) ; 
Contra Daya Ram 30 ALJ 1082. 

Sahdeo, (1904) 3 NLR 1 : 5 Cr LJ 220 ; 
Murit Rai, (1882) 6 CPLR 3 (Cr). 

Fakir Mahomed Sheikh, (1896) 1 C\VT^ 
33. 

Abdul Hamid, (1905) 32 C 759: 9 CWN 
520. 

Ramdas Singh, (1916) 21 CWN : 18 Cr 
LJ 462 : 39 IC 302. 

Tasin, (1901) 28 C 689 ; 5 C\m 670. 
(1906) 4 NLR 163:9CrIJ56. 
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of a previous conviction Iherc should be sworn testimony to the fact, and 
also the identification oi the prisoner with the person previously convicted.^s 

^^12. Record of evidence in absence of accused — (1) 

if It IS proved that an accused person has absconded, and that 
there is no immediate prospect of arresting him, the Court com- 
petent to try or commit for trial such person for the offence com- 
plained of rnay, in his absence, examine the witnesses (if any) 
produced on behalf of the prosecution, and record their deposi- 
tions.^ Any such deposition may, on the arrest of such person, 
be given in evidence against him on the inquiry into, or trial 
for, the offence with \yhich he is charged, if the deponent is 
dead or incapable of giving evidence or his attendance cannot 
be procured^ without an amount of delay, expense or incon- 
venience which, under the circumstances of the case, would be 

unreasonable. 


(2) Record of evidence when offender unknown.— If it 

appears that an offence punishable with death or imprisonment 
mr life has been committed by some person or persons un- 
known, the High Court may direct that any Magistrate of the 

first class shall hold an inquiry and examine any witnesses wlio 
can give evidence concerning the offence. Any depositions so 

taken may be given in evidence against any person who is sub- 
sequently accused of the offence, if the deponent is dead or in- 
capable of giving evidence or beyond the limits of India. 


1. 

2 . 

3. 

4. 

5. 




SYNOPSIS 


Corresponding sections in former Codes. 

8. 

Legislative Changes. 

Object of sub-section (2). 

Scope. 


9. 

If it is proved that an accused 

person 


has absconded and there is no 

A 

imme* 

10. 

diate prospect of arresting him. 
Absconded. 

— May in his absence examine 

witnes* 

11. 

scs. 

Evidence should be recorded 

upon 


notice to surety. 



If the deponent is dead statement re- 
corded in absence of accused is admis- 
sible. 

Approver’s evidence taken under this 
section. 

Use of Evidence in subsequent trial. 

—can be used only as corroborative 
evidence. 

Subsequent trial of absconder. 

— effect of previous trial and conviction 
on subsequent trial. 


^ . 1 £~t . -I A ^ _ in former Codes. — This section corres- 

ponds to Section 327 of the Code of 1872 and sub-section (1) is the same as 
that ofthe Code of 1882. 


2. Legislative Changes.— Sub-section (2) is new in the Code of 1898. 

The words ‘Imprisonment for life’ have been substituted for “transDor- 
tation” by Section 101 of Act 26 of 1955. ^ 

Ohiect of sub-section (2).— “The Bombay High Court sugffested 

the provisions of this section should be extended to cases where the 
ottender is unknown, and should not be confined to cases where he had 
absconded. We think, however, that a distinction should be drawn between 
the two cases, and therefore in adopting the Bombay High Court’s sugffes- 
^n we h ave provided that its procedure shall only apply to cases of great 

25. Sheikh Ramzan, (1871) 6 Beng LR App 151 : 15 WR (Cr) 53. 
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f *1 should only be put in force under an order of the High Court 

and that mere delay, expense or inconvenience in obtaining the presence of 
the deponent should not be sufficient ground for making the deposition 

(1098)!"^'' 74.' ^ccused"-Selecl Committed Report 

I I • It is not open to a Magistrate to decline to call for the 

documents desired by the complainant or fo record any evidence in his 

behalf, on the ground that the accused had absconded and no enqLv was 

being then conducted : but in a case like this he is bound hv ^ • 

of this section. “7 provisions 


r.fSp'sr.o 

that the conditions which are required to be fulfilled undeJ Sectfon 5 T 2 ' h"ave 
to be strmtly construed An « post facto finding by the Court of trial or the 

appe late Court that either oi them is satisfied abLt the conditions be nK 

folhlled won d be of no ava.h^ The section does not apply to an "^^^1 ® 
Where a witness is examined at a criminal trial, his deposition cannot be 

subsequent y used at the trial of another accused who is absconding Tf the 

procedure laid down under this section is not observed.*® ^ 

Ft. •** .proved that an accused person has absconded, and 

that there is no immediate prospect of arresting him*.— Proceeding 
under this section should coni, pence by evidence being tfken and reco^ded lf) 
hat the accused has absconded, and (2) that due pursuit having be^made 
there is no immediate prospect of arresting him.^o S * maae, 

6. ‘Absconded’. the term ‘abscond’ is not to be understood as 
implying necessarily that a person leaves the place in which he is. Its 
etymological and its ordinary sense are to hide oneself ; and it matters not 
whether a person departs from a place or remains in it, if he conceals 
himself , nor does the term apply only to the commencement of the conceal- 

ment. If a person, having concealed himself before process issues continues 

to do so after it has issued, he absconds^^,^^ 


“This section requires, we consider, that the absconding should be 
alleged, tried and established before the departure is rcorded”.®* “It is 
clear from the language of the section that the Court which records the 
proceedings under it must first of all record an order that in its opinion it 
has been proved that the accused has absconded and that there is no 
immediate prospect of his arrest”.” This case was distinguished by the 
same High Court in BhagwatVs case^^ where there was evidence on the record 


26. In re Wasudeo Sadashio LaU. (1900) 2 
Bom LR 707. 

27. State of Mysore v. Sonjeeoa, A 1956 Mys 
I ; 1956 Cr LJ 77 ; Labai, 40 Cr LJ 
437 ; Tahsildar Singh, A 1958 A 214 
(221) ; 1958 Cr LJ 324. 

28. Vivanath, A 1954 N 231 : Bhimaraya, A 
1953 Hyd 63. 

29. Baharuddin, A 1938 P. 49 ; 39 Cr LJ 
281 (2). 

30. Punj. Gir. Vol. II, Pp. 150-151 ; 
State of Mysore v. Sanjeeva, A 1956 
Mya. 1 ; Manbodh, A 1944 N 274 ; 


Janukedia, A 1947 S 122 : Bhimaraya, A 
1953 Hyd. 62. 

31. per Turner QJ, in Srinivasa Ayyangar, 
(1881) 4 M 393 (397) : 1 Weir 76. 

32. per Mavphcrson J., in Ghxtrbin Bind, 
(1884) 10 C 1097 (1100). 

33. ^«rRafiqJ., (1915) 38 A 29 

(31): 13 ALJ 1043 : 16 Cr LJ 801 
(802) : 31 IG 817 (8J8) ; Saf\jeeva, A 
1956 Mys 1 ; 1956 Cr LJ 77. 

34. (1918) 41 A 60: 16 ALJ 902 : 20 Cr 
IJ6:48IC 481. 
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showing that the accused were absconding from which the Magistrate might 
most reasonably have inferred that there was no immediate prospect of their 
arrest. 

A person may hide even in his place of residence or away from it and in 
either case he will be absconding when he docs so. Hrnce if a Pakistan 
resident came to a village in the Indian territories and committed the crime 
and then went back to Pakistan, it can be correctly postulated of him that 
he has absconded within the meaning of this section.®^ 

‘May in his absence examine the witness (if any) produced’. — A 

statement taken in the absence of the accused from a witness for the prosecu- 
tion is described as a ‘deposition’ in Section 512.^® 

7. Evidence not recorded upon notice to surety. — In a proceeding 
under this section the Magistrate is bound to hold an enquiry, to take 
evidence and to come to a conclusion that the person for whom the bond 
was given, has during the period of surety-ship committed an offence. He 
is to hold an enquiry upon notice to the surety.” 

8. ‘If the deponent is dead etc’. — Statement previously made by 
a witness to Magistrates, and recorded in the absence of the accused, cannot 
be treated as evidence in the Court of Session if the witness is living and 
cannot be procured. Section 512 will apply only where the witness is dead 
and cannot be procured.®® 

Where the statements of witnesses have been recorded under Sec- 
tions 164 and 512 a presumption of genuineness attaches to the statements and 
the Magistrate recording the statements nee.l not be examined in order to 
corroborate them.®® 

9. Approver’s evidence taken under Section 512. — In an inquiry 
into an offence of murder against the accused and another it appeared that 
the latter who was the principal offender had absconded. A pardon was 
tendered to the accused and evidence recorded under Section 512 ; a question 
having arisen whether the tender of pardon was valid, held, that the pardon 
was validly tendered,^® 

10. Use of evidence taken for other purposes as if it were evi- 
dence specially recorded under the terms of Section 512. — Evidence 
given at a trial for another purpose cannot be, by an ex post facto operation, 
converted into an equivalent of what is called a ‘deposition’ taken under 
Section 512. When at the time of taking the evidence the question of record- 
ing a deposition under that section was not under contemplation. “The 
provisions of the Statute forbid it. The objection to the evidence is the 
fundamental objection, that statements made against a person in his absence 
cannot be used against him in a criminal trial. 

A dying declaration is made by a person when he is in extremes and is 
unable to give a coherent and an accurate description of events. None of 


35. Umrao Khan, A 1957 Raj 126 ; 1957 Cr 
LJ 477 ; Janukanta, A 1947 S 122 ; 48 
Cr LJ 74. 

36. In re Karupan Samban, (1915) 16 Cr LJ 
759 (M). 

37. Moslem Mandat, (1926) 44 GLJ 178. 

38. Rakhia, (1911) 157 PLR 1911 : 12 Cr 
LJ214: 10 IG 119: Karam Singh, ^ 
1941 L 361; 43 CrLJ8. 


39. Lalji Rai,^ 1936 P. 11; 36 Gr LJ 
235. 

40. In re Dagdu Bepu, (1921) 46 B 120 : 23 
Bom LR 839 : 22 Cr LJ 620 : 63 IG 
156. 

41. Sheoraj Singh, (1926) 48 A 375 (376) : 
24 ALJ 394 : 27 Cr LJ 874: 96 IG 122; 
AIR (1926) A 340, 
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Srsect"iSn"'‘ weakness appear in the case of evidence recorded under 
: ^ ^ i-i fhe evidence recorded under Section 512 has to 

be judged like any other evidence given by witnesses at the trial.'*^ 

11 Subsequ^ent trial of absconder -effect of previous trial an,! 

conviction on subsequent trial. The ra«!P nP the }u. j- * ^ , 

when found, should be tried and decided altoo-ether irrespective^ofthe'^r'^^ 
^tat there had been a previous trial and 

CHAPTER XLII 

Provisions as to Bonds 

513. Deposit instead of recognizance.— When anv 
wX"or\hh "'t ^ bond! 

1 sum oTmlev bim^’to deposk 

as the Court or officer may fix, in heu of executing such bond. 

SYNOPSIS 

2 3. Scope. 

1. Corresponding sections in former Codes.— This section corres- 

18 ^ 1 Vnd irtrsarea!? 882 ":“"'°^ 

frir fhn object of the law is that WWiVr should be responsible 

lor the good behaviour of the ner«;r»n * • i • 

that a deposit be made in cash.^i to provide security, not 

deposit a sum ofRs. 7/- which 

violated th ° iim at the end of 6 months, if he had not meanwhile 

violated the order to be of good behaviour is illegal.” 

sectioirk m enlld enabling section. The underlying object of the 

same tirnl rannii not likely to abscond and who at the 

In excentional ra.o *r ^neeties to be bailed on their offering cash security.” 
accent ca<ih Henos t^'f ^°°d behaviour a Court or Officer taking bonds may 
is illegal '•* P * ' offered by the accused.'*’ But demand of cash security 


1 ^ allowed under this section is allowed in substitution 

yo e ond which the principal himself would otherwise execute and 
not m substitution of any bond which the surety executes.^® 


42. Tahsildar Singh, A 1958 A 214: 1558 
Cr LJ 324, 

43. Ghure, (1914) 36 A 168 ; 12 ALJ 231 : 

200 approving ofRra^ Dat, 

20 A 459 where law correctly laid 
down. 

44. ^eo Buksh, (1870) 2 NWPHGR 295. 

45. Fata, (1873) Rat. 871, 


46. Abdul Karim, A 1933 S. 320 ; 35 Cr I J 
315. 

47. Suraj /^arain, A 1935 P. 195 ; 36 Cr LJ 
730 (SB). 

48. Chari, A 1948 A 238: 49 Cr LJ 
282. 

49. Luxam Lai, 32 B 449 Contra Abdvj 
Sattar, 39 Cr IJ 831, 
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• j P*’®‘'®**".''®0“*‘o>-feitureofbond.-(l) Wl.encver it 

IS proved to the satisfaction of the Court by which a bond under 

this Code has been taken, or of the Court of a Presidency Ma^is- 
trate or Magistrate of the first class, 

or, vyhen the bond is for appearance before a Court, to the 
satisfaction of such Court, 


that such bond has been forfeited, the Court shall record 

the grounds of such proof, and may call upon any oerson bound 

by such bond to pay the penalty thereof, or to show cause why 
It should not be paid. 


(2) If sufficient cause is not shown and the penalty is not 
paid, the Court may proceed to recover the same by issuing a 
warrant for the attachment and sale of the movable property 
belonging to such person or his estate if he be dead. 


(3) Such warrant may be executed within the local limits of 
the jurisdiction of the Court which issued it ; and it shall au- 
thorise the attachment and sale of any movable property belong- 
ing to such person without such limits, when endorsed by the 
District Magistrate or Chief Presidency Magistrate within the 
local limits of whose jurisdiction such property is found. 

(4) If such penalty is not paid and cannot be recovered by 
such attachment and sale, the person so bound shall be liable, 
by order of the Court which issued the warrant, to imprisonment 
in the civil jail for a term which may extend to six months. 

(5) The Court may, at its discretion, remit any portion of 
the penalty mentioned and enforce payment in part only. 

(6) Where a surety to a bond dies before the bond is for- 
feited, his estate shall be discharged from all liability in respect 
of the bond. 

(7) When any person who has furnished security under Sec- 
tion 106 or Section 118 or Section 562 is convicted of an ofifence 
the Commission of which constitutes a breach of the conditions 
of his bond, or of a bond executed in lieu of his bond under Sec- 
tion 514B, a certified copy of the judgment of the Court by 
which he was convicted of such offence may be used as evidence 
in proceedings under this section against his surety or sureties, 
and if such certified copy is so used, the Court shall presume 
that such offence was committed by him unless the contrary is 

proved. 



1510 


CODE OF CRIMINAL PROCEDURE, 1898 [S. 514, NOTE I 

SYNOPSIS 


1. Corresponding sections in former Codes. 

2. Legislative Changes, 

2a. State Amedment. 

— Maharashtra. 

3. Report of the Select Committee. 

4. Statement of Objects and Reasons 
(1923). 

5. Effect of Amendment. 

6. Application of Section. 

7. Scope. 

8. Object. 

— Jurisdiction of Presidency Magis- 
trate. 

— forfeiture before Court initiating 
proceedings. 

9. Such Court 

— such bond has been forfeited. 

10. Nature of the proceedings. 


11. Form of Bond. 

12. Procedure. 

— Notice to show cause. 

— Proof that a bond has been for- 
feited. 

13. Individual and joint liability of prin- 
cipal and sureties. 

— forfeiture of bond against surety, 

14. Lapse of time. 

15. Sub-section (2). 

16. Sub-section (3). 

17. Sub-section (4). 

18. Sub-section (5). 

19. Sub-section (6). 

— Prisoner Committing Suicide. 

20. Sub-section (7). 

21. Revision. 


1. Corresponding sections in former Codes — This section corres- 
ponds to Sections 219, 220, 221, 293, 294 and 305 of the Code of 1861 and 
Sections 396, 397, 398, paragraphs 1 and 2, paragraphs 1 to 5 and 7 of 
Section 502 and Sections 503 and 514 of the Code of 1872. 

2. Legislative Changes.— In the Code of 1898 in sub-section (2) 
the words “or his estate if he be dead” were added. Sub-section (6) was 
new in the Code of 1898. 


Legislative Changes (1923). — In sub-section (3) the word ^attachments 
was substituted for the word ‘distress’ by Section 139 of the Code of Criminal 
Procedure (Amendment) Act, 1923 (XVIII of 1923). In sub-section (6) 
the words ‘but the party who gave the bond may be required to find a new 
surety, were omitted and sub-section (7) was added by the said Act. 

2-a. State Amendment — 

Maharashtra. — For sub-sections (2), (3) and (4) the following shall be substitu- 
ted. 

“(2) If sufiicient cause is not shown and the penalty is not paid the Court may 
proceed to recover the same as if such penalty were a fine imposed by it under the Code. 

(3) If such penalty is not paid and cannot be recovered in the manner stated in 
sub-section (2) the person so bound shall notwithstanding anything contained in the proviso 
to sub-section (3) of Section 386, be liable by orders of the Court which ordered the payment 
of the penalty, to imprisonment in Civil Jail for a term which may extend to six months”— 
mde, Maharashtra Act XXIV of I960. 

3. Report of the Select Committee. — “We note that preference has 
been expressed for the draft of sub-section (7) as contained in the original 
Bill, and on the whole, we have preferred to restore the original draft. It 
provides that in proceedings against a surety a certified copy of the judgment 
may be used to prove the commission of the offences which constituted a 
breach of the bond, but this proof may be rebutted. It was indeed suggested 
to us that we should make a certified copy of the judgment conclusive proof 
but we are inclined to think that this would go too far.” 

4. Statement of Objects and Reasons. — “There has been a conflict 
of opinion whether a judgment convicting the principal in a bond taken 
under the Code and ordering the forfeiture of the bond is sufficient prima 
facie proof in proceedings under the section against the sureties. The amend- 
ment permits the use of such a judgment as evidence in such proceedings and 
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directs that the Court shall presume that such ofience was committed unless 
the contrary is proved.” 


5. Effect of the Amendment. — Sub-section (6) as amended does not 
require the party whose surety dies before the bond is forfeited to hnd a new 
surety. 

The insertion of sub-section (7) by the Amending Act XVIII of 1923 
has set at rest the conflict of opinion expressed in the following cases^® and 
the contrary view expressed in Manmohan Lai and other cases^^ which held 
that clear proof by evidence taken in presence of the surety is necessary. 

6. Application of section. — This section has been declared to apply 
to the security required by Section 3 1 -A of the Rangoon Police Act, 1899 
(Bur. Act IV of 1899) Bur. Code. 

This section is applicable to bonds under Section 123 of the Indian 
Railways Act IX of 1890. 

The provisions of this section shall, so far as may be, apply in the case of 
bonds and sureties given under the Probation of Offenders Act, 1958. 

7. Scope. — A penal bond must be construed literally and strictly. 
The order of forfeiture is lawful where the Magistrate in passing sentence 
in the substantive case plainly showed his intention to confiscate the secu- 
rity.®3 Section 514 lays down that it must be proved to the satisfaction of 
the Court that the bond has been forfeited and the Court shall record the 
grounds of such proof, and it is after such grounds have been recorded that 
the person bound by the bond may be called on to show cause why the 
amount should not be paid.^* 

Under this section action can be taken only when the bond is taken by 
the Court under the provisions of the Code such as Section 91 for appear- 
ance, the serial security sections of those relating to bail, where the security is 
taken by a Procurement. Inspector for production of the property before 
the Court, no action can be taken under this section for forfeiture of the 
bond.*® 


A bond taken under the Opium Act and not under the Code for produc- 
tion before the police or the Customs Department cannot be forfeited. But 
if it be for the appearance before a Court, it is included in paragraph 2 of 
sub-section (1), but it cannot be treated as being within the section when it 
is sought to be forfeited on the ground of the failure of the accused persons 
to appear before the police or the Customs Department.*® 

The section expressly refers to two classes of bonds, firstly, a bond under 
the Code taken by a Court. The first class is subject to two limitations, the 
bond must be taken by a Court and it must be taken under the Code, 


50. Ali Mahomed, {m\) 22& PLR 1911: 
l2CrIJ404; Wadhava Singh, (1903) 
32 PR 1903 : 15 PLR 1904 ; In re Ram 
Chander Lalla, (1877) 1 CLR 134. 

51. Manmohan Lai, (1898) 21 A 86 : (1898) 
162 ; Har Chandra Chowdhury, (1897) 25 
C 440 ; Kishan Narain Singh, (1922)3 
PLT 381 : 23 Cr LJ 478 : AIR (1922) 
P. 242. 

52. Bahadur Singh, (1918) 26 PR Gr 1918 : 
19 Cr IJ 924 : 47 IG 440 ; M. Homi, 
32 P. 490 : 1953 Gr IJ 1653. 


53. Hussain Khan, (1916) 15 PR 1917 Cr : 
18 Gr LJ 566 : 39 IG 806. 

54. Kishan Narain Singh, (1922) 3 PLT 381: 
23 Cr LJ 478: 67 IG 830 : AIR (1922) 
P. 242 follow ng In re Harinam Bir- 
bhavan, II Bom HCR 170. 

55. Rameshwar Dayal v. State of Assam, 
1953 SCR 126 : A 1952 SC 4U5 : 1953 
Cr LJ 163. 

56. Dhannulal, A 1953 MB 94 ; 1953 Cr LJ 
634. 
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Bonds of the Second Class must be for appearance before a Court.^^, 
Supreme Court Ml the mstam case held that in view oftheclearprovi- 

s-ons m the bond the terms of which being penal in nature, must be sP-ictlv 
three'll' Section 314 makes two points'clear, firstly 

e ( o ut must be satisfied that a bail bond has been forfeited and secondly 
the satisfoction must be based on some proof. A bond executed in favour 

c -.^’l"^ a 'became Republic cannot be for- 
th ' h- f palpable distinction between bonds which are not and 

those uhich are for appearance before the Court.®' !„ respect of appea'r- 

Uicnroncl •' 'S suflicient under Section 514^thht 

bv th^Cn li''' ‘’u '? "ecessary that it should be taken 

Sec ion 4 ‘m A I ‘^e bond should be e.xecuted i^n accordance with 

ferms Of^'^hn C ‘A' ‘t'e surety alone is not a bond within the 

..8.r'S J."'*" 

8 Object.— The object of the surety-bonds is to ensure that the 

accused person shall not evade justice.®’ 

PvnI .Tw- of Section 514 is to give a chance to the accused to give an 

abs, nrf ‘ S^od rcasons for his 

absence, that the forleitiire was beyond his control and therefore the penalty 

should not be imposed upon hiin.^^* ^ ^ 

nf *’‘'esidency Magistrate.— The Presidency Magistrate 

bond taken T “odor this section to order the forlbiturf. of a 

Ach lS"®" ^ ‘07 of the city of Bombay Police 

Forfeiture to be before the Court initiating proceeding.-Where 

nerson Lr^r"^ S’^ocuted for the appearance of an accused 

bond fni feit f ^ P'Tfbpidar Court, under this section, proceedings to have the 

bond loileited can be initiated by that Court.®® 

2 of this ° Court mentioned in paragraphs 1 and 

to wWch The ^ before aether Court 

the terms of the ho*^ d* transferred vvill not cause forfeiture of the bond, unless 

transferee Conn 6 s"TtP/°'^^® ‘f)® production of the accused before the 

' Court includes the successor of the Judge or Magis- 


57. 

58. 


59. 


60. 


61. 
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A/, //omi, 32 P. 490 : A 1953 P. 302 

Sfa/f of Bihar \ . HomL (1955) 2 SCR 

^955 SC 478 : 1955 Cr LJ 
1017. ^ 

Ganpat Lai Sharma, A 1 960 P. 325 • 
Jd 978 Teja Singh v. Jenwata, 

1957 CrLJ 162 (Raj). 

Htralal Pathak, 1958 BLJR 609 ; 
Bhairon Lai Ramadhin, ; A 1956 A 123 • 
>956 Cr fJ 182; Stale of U,P. v. 
Md. Sayed, A 1957 SC 587 : A 1957 Cr 
LJ 888. 

Rajbanshi Bhagat, A 1929 P. 658; 31 
Cr LJ 605 ; Manohar Kkan^ A 1961 
Tripura 32. 

SaiUsh Chandra Chakrabarty, A 1 963 C 
309 folloAving Rameshwar Bhantiar v 
State of Assam, A 1952 SC 405 ; 1953 Cr 


62. 

63. 

64. 

65. 

66 . 

67. 

68 . 


IJ 163 and Narendra Nath Majtmdar, 59 
CWN 475 ; Rameswar Bhalia, A 1952 
SC 405. 

Giani Meher Singh, 43 CVVN 639 : 41 Cr 
LJ 138. 

In re Rama Bapu Pujari, (1916) 18 Bom 
LR 683. 

Gangaram, 1957 Cr LJ 235 : 1956 Raj 
L\V 459 ; Kunju Mohammed, A 1960 
Kcr 228. 

In re Crawford, (1918) 42 B 400 ; 20 
Bom LR 379. 

Hirailal Shahu, 14 CWTV 259: 

10 Cr LJ 248. 

Hiralol Sahu, 1 4 CnVN 259. 

AI. S. Rangarathnam, 1957 Cr LJ 138 
(Mad); Karali, \ 1949 P. 196; Puttulal, 
A 1956 A 703 ; 1956 Cr LJ 1361. 
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trate by whom a bond was taken or before whom a bond for appearance 
has been executed.®^ 


The bond is not rc\ ived on the, subsequent retransfer of the case to the 
.original Court. W here there is nothing in the bond to show that surely 
has undertaken to produce accused in a particular Court, transferee Court 
has power to proceed.'^ 

“Such bond has been forfeited”. — It is for the Court to determine 
whether the conditions of the bond have been broken and the bond is for- 
feited. On appeal to the Supreme Court in tiic case o\' it was held 

that it could not be said that the contingencies conteinplated by the, j)artics 
occurred, and the proceedings were set aside. The custody oi ilie Court 
continues despite tlic bond and the Court has the necessary power to call 
upon the person to produce the goods in a case of bond for production of 
goods, to produce goods^ in spite of forfeiture of the bond.'^ d he Magistrate 
errs in ordering the imprisonment olThe persons bound ov er for keeping the 
peace as a consequence of the forfeiture of their bonds. I hc view is well- 
settled that the contract by the surely is independent of and does not depend 
upon the bond executed by the accused. I he surety bond is liable to be for- 
feited irrespective of the fact whether any action has been taken against the 
accused or not.'® Joining the army is a voluntary act and the surety is 
liable for the accused’s absence on this score."' The liability of the siiioty 
must continue so long as the surely has not I)een discharged or the bail bond 
.cancelled and the accused taken into the custody of the Court.*'” d He" surety 
.is not discharged from his liability because the amount due from the accused 
on his own bond has been satisfied by the attachment and sale of his pro- 
perty.’'’ 

I 

Where the accused is arrested on another charge, the surcry is not 
released.®® 

Where the surety undertook to pay a certain sum in case llie accused 
failed to appear after liic disposal of the appeal before the Ihivy Council and 
in the meantime the jurisdiction of the Privy Council came to be Irasferrcd 
to the Supreme C’ourt, it was held that the penally stipulated had not 
occurred.®^ It was imperative according to Section 499: that the time and 
place had to be mentioned in the bond and if the place of the C'ourt where 
the attendance was required was not at all mentioned, that surely will be 
invalid.®* The bond is forfeited when the accused fails to appear in accord- 
ance with the ordei's of the Court. The Magistrate is fully entitled- to 
enforce the bonds against the accused themselves. His remedy is not con- 


69. Achari Lai, 36 C 749. 

70. Hem Lai, 37 CWN 880. 

71. Ballabh Das, A 1950 A 667 ; Amulya, 
SO CWN 852. 

72. M, Homi, A 1953 P. 302 : 1953 Ci IJ 
1053 ; Hafwari Lai, A 1959 A 751 
refened to io Rabindra, 6 CWN 1021. 

73. State of Bihar Homi, (1955) 2 SCR 
78 : A 1955 SC 478 ; 1955 Gr IJ 1017 

74. Ram Prasad Agarwalla, A 1955 C 586. 

75. Thomas Malhai, ILR 1956 TC 8l2 ; 
1957 Cr LJ812. 

76. Rahatali, 1956 ALJ 724 : 1957 Cr LJ 
116: Sripal _ Singh, A 1953 A 481; 
Kundan Singh, A 1952 Pepsu 1 11. 

77. In re ; Bajee Sahib, A 1943 M 5^9 ; 42 


Cr IJ 427. 

78. Mnradali Aiuhammad Urahim, A 1941 
S. 31 : 43 Cr IJ 427 ; Amulya Charan, 
38 CUN 052 : 36 Clr IJ 133. 

79. Hcmendra Chandra Dhar, 54 CWN 
(2 DR) 252. 

80. Madan Mohan Beharildl, A 1931 P. 19 ; 
32 Cr LJ 457. 

81. StaUof Bihar V. Homi, (1955) 2 SCR 
78 : A 1955 SC 478 ; 1955 Cf LJ 
1017. 

82. Roshan Lai. A 1957 A 765 : 1957 Cr LJ 
1206 MS Rangaratham, 1957 Cr LJ 138 

Brahmanand Misra, A 1939 A 

914. 
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penaf**isofthrL“uVofaclJirDmr'^®H'^"^'jf to tealise the 

It is held is competent to give pv^H^ against whom 

entitled to go into evidence” m his own behalf and is also 

Code (.Act X of 1872^ and thv <; 502 of the 

place of the cumbrous ploceediS^ 

necessary in England before estreftmJ which is in most cases 

r giana Delore estreating recognizances to keep the peace.”*® 

11 . Form of bond.— 5 fe Schedule V, Forms XLIV to LIII. 

Section 502 (Acfx^of 18^f ‘o the fair construction of 

't “ taXaf:?* 

cls^and Lt uoon e^d " “P°" duly recorded in the 

Harchandra Chaudhury^^ harbten^mod fTdT”*'!.^'^ ■ decision in 
which says that a cp^tifiod een rnodified by the insertion of sub-section (7) 
men says that a certified copy of the judgment may be used as evidence. 

cular kind of forrn'?i*^ section does not provide that any parti- 

been ftf^SwTpLTu*"^ should be given to the person svhose bond has 

p^rsfn bound bv Z. LZ b®sed.»» Notice to the 

why it should not be paw"'^ ^ pirfedure of Jhe T" d r 
calling upon the surety to product ILeaclfed Ebad.’"* 

absence of notice to show cause is essential and 

aosence ol notice vitiates the proceedings.®^ 

bond^rhe^SesXns^TiiHL^Il^^^fi!^^ against the Magistrate's order forfeiting his 
holdine anv ennnJrv ^ A ^ order passed by the Magistrate without 
illeealitv in that thJh^I there was another 

ouslv erroneous nn a if V favour of King Emperor was obvi- 

Maeistrate for * mnf ° Civil Procedure Code against the 

a case™ did notLkeout 


83. 

84. 

85. 

86 . 

87. 

88 . 


89 . 




pmjendranath, A 1947 C 120 :46 Cr 
LJ 635. 

J<^ahar Mondal, 52 

CWN 784. 

ptr Ainsle, J., in Jiban Buksh, (1871 1 15 

Singh 

(1922) 3 PLT 381 : 23 Cr LI 478 

(r87''or4''c‘'86^5 

f(87^onC^6^(‘^Br''‘ 

TarniJ^davM962 P.481 following' 

Ghulam Medt v. State of Rajajthan A 

7 Bftattacharjee, 

(1871) 7 Beng. LR App 37 : Jeeban 
Shetkh, (1888) 9 WR (Cr) 4, 

In the matUr of Mohe^h Chunder Roy, 


90. 


91. 

92. 


93. 

94. 


(1882) 10 CLR 571 ; followed in 

Harchandura Chowdhry, (1897) 25 G 
440 (443) ; Chandra Sekhar Roy, ( 1 884) 
1 1 C 77 ; Chintaram, A 1936 N 243. 
Gangaram, 1957 Cr LJ 235 : 1956 Raj 
LW 459 ; Fateh Chand Wadhumal, A 
1948 S 136: 41 Cr LJ 802 ; Harbilas, A 
1952 MB 2 ; 1952 Cr LJ 142. 

Prohit Anandi Prasad, A 1949 A 322 : 50 
GrLJ516. 

Manindra Kumar Majumdar, A 1943 G 
246 : 44 Cr LJ 615 ; Mt. Taro, A 1949 
EP 221 : 50 Cr LJ 565. 

Ghulam Mehdi v. State of Rajasthan, A 
1960 SC 1185 (1186). 

Shio Prasad, A 1960 P. 326 : I960 Cr 
LJ 979. 



S. 514, Note 18] procedure on forfeiture of bond 


1515 


The Court must have proof that a bond has been forfeited. — 

are of opinion that the taking and recording of evidence are essential. 

13. Individual and joint liability of principal and sureties. — 

The record of the conviction of the principal is suhicient evidence even 
against the surety and it is not necessary for Government to prove over again 
ihQ factum of the conviction of the principal to render the surety liable for the 
amount of the forfeited security.^^ 

Forfeiture of bond against surety where principal is not 
bound. — Where a person stands surety for the attendance of another person 
before a Court and the latter fails to attend that Court on the date fixed in 
the bond, heldy the surety is liable under the bond even if it turns out that 
the arrest of the principal was illegal.®^ 

14. Lapse of time. — Where a person was bound over to keep the 
peace for one year and on information received that he had been guilty of a 
breach of the conditions of his recognizance bond, proceedings under Sec- 
tion 514 were initiated against him, but before they came to an end, the 
period fixed expired : held, that there was no legal bar to the prosecution of 
the case under Section 514.®® 

15. Sub-section {2).~See Schedule V, Forms No. XLIV, L and LII 
against the principal and Forms XLVII and LII against the surety. 

It is not competent to direct that, in default of payment, the person 
whose recognizance is forfeited should be imprisoned without first issuing a 
warrant for the attachment and sale of their immovable property.®® 

Where security of immovable property is given the bond has to be 
registered under Section 17 Registration Act and cannot affect the property 
unless the bond is registered.^ Under sub-section (2) only the ‘movable 
property’ of the person bound can be attached and sold for the recovery of 
the penalty.^® 

16. Sub-section (3). — The Amending Act XVIII of 1923 by Sec- 
tion 139 substituted the word for the word ‘distress’, apparently 
to keep it in conformity with sub-section (2) and sub-section (4). 

17. Sub-section (4)— ‘/o imprisonment *. — See Forms LI and LIII against 
the principal and Forms XLVIII and LIII against the surety. 

A Court is not competent to order imprisonment as soon as a bond is for- 
feited without first issuing a warrant for the attachment and sale of immov- 
able property.® 

18. Sub-section (5). — Follows the decision in Gulab.^ 


95. In re Hariram BirWan, (1874) 1 1 Bom 
HCR 170, followed in Kishan Naruin 
Singh, (1922) 3 PLT 381 : 23 Cr LJ 
478 : 67 IC 830 ; Bubal Manihi, A 1958 
P286. 

96. AUMahomed, (1911) 226 PLR 1911: 12 

Cr LJ 404 : 1 1 IC 588 following 
Manmohan la/, 21 A 86 and holding 
Harchandra Chowdhury, 25 G 440 as 
incorrect. _ 

97. Chhaju Singh, {1921) 2 L 204 : 22 Cr 
IJ 662 ; 63 IC 454 following Paran 


98. 

99. 

1. 

la. 

2. 

3. 


Singh, 54 PR 1916. 

Uma Dutt Alissir, (1922) 20 ALJ 693 
where rtf Ram Chander Zo/Za, (1877) I 
CLR 134 was distinguished. 

Mohtih Chandra Roy, (1882) 10 CLR 
57 1 . 


J^ishar Ahmad, A 1945 A 389 : 47 Cr 
LJ 209. 

Nanhe, A 1918 A 182 : 19 Cr LJ 955. 
Mg Po, A 1928 R 310 : 30 Cr LI 346 • 
AfoAtfjA, 10CLR571. ^ ’ 

22 PR (Cr) 1894. 
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in producing thrLc'S\^v!rh[iri°r"*^ 1 succeeds 

consideration in the matter of' ‘™e, he is entitled to some 

allow a substantial iemission of thrpenlTty/"^ Magistrate ought to 

of the pcnalty.s^ section (5) the Court may at its discretion remit any portion 

* t 

• \ 

penalty or part thereofViaTbeen paiLd parent. of the 

that the matter may 1^ delegated p 

levy or realisation of penalty.® “ Magistrate for actuaf 

be required to find a mw sintf vJhich foil mted ' dm"'*' P'lely who gave the bond may 
by Section 139 of Act XVIII of 1 99^, ,? T' - . 

next Section 514-A to provide for thi! contingency " 

beenlfom ontod tmmits midre‘Vr- SuIcide.-3Vhen a person who has 
obligation to produce himJ ^ lesuietics aic discharged from their 

20. Sub-section (l),~See Report of the Select Committee. 

oarlid „„,|j e5*,?erM f t 

instances mentioned in Section Sl-l - ^ ^ 

...... I. SEcf iVSi'lhSd'S'i f£” 

514-A Procedure in case of insolvencv or death of 

tend ^unTer'^S®" P ** forfeited.-When any surety to a 

bond is forfeiterl'* ri° 't’solvent or dies, or when any 

or Sstrate on hJ f ^ P'-^sidency Magistrate 

dance fresh security in accor- 

as if there l„ j ^^h ^^gj^trate. may proceed 

or(Jer_ ^ deafult in complying with such original 


4. 


5, 


6 . 

7. 


^wij^ndra jYa/A, A 1947 C 120 : 46 Or 
m 1952 Ajmccr 40 

Girin Das Gup/a, A 1935 C 246: 37 Cr 

y / / , ISharumal v. Molimal, A 1 956 
Ajmeer 67. 

Rabindroy 66 CWiV 102. 

(>912)37 M 
156 following Nrishinha Dtb Chatter jee 


8 . 

9. 

10 . 

11 . 


(>9I2) 16CVVN550 : 13 Cr LJ592; 
In re Rama Bapu Pujari, (1916) 18 Bom 
LR 683. 

Nabin, 4 C 865 (FB) ; Hem Chandra, 25 
C 440 ; Mir Md„ A 1944 S 121. 

Sajjan Singh, A 1942 L 78; 43 Cr LJ 
467. 

Harwari Lai, A 1959 A 751 (752) ; 1959 
Cr LJ 1 380. 

Fatta, 16 Cr LJ 287. 
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Legislative Changes.— This section was inserted by Section 140 of 
Act XVIII of 1923 in consequence of the omission of the following words 
froni sub-section (6) of Section 514, viz- “but the party who gave the bond 
may be required to find a new surety’* as also to cover the case of a surety 
who becomes insolvent. 

514-B. Bond required from a minor. — When the person 
required by any Court or officer to execute a bond is a minor 
such Court or officer may accept, in lieu thereof, a bond execu- 
ted by a surety or sureties only. 

SYNOPSIS 

1, Legislative Changci, 2. Scope. 

1. Legislative Changes.— This section was also inserted by Sec- 
tion 140 of Act XVIII of 1923 to provide for the case of bond required from 
a minor. 

2. Scope. — A bond may be executed on behalf of a minor but not of a 
major.^^ 

The provisions of this section shall apply, so far as may be, in^the case 
of bonds and sureties given under Probationary Offenders Act, 1958. 

515. Appeal from, and revision of, orders under Sec- 
tion 514. — All orders passed under Section 514 by any Magis- 
trate other than a Presidency Magistrate or District Magistrate, 
shall be appealable to the District Magistrate, or, if not so 
appealed, may be revised by him. 

SYNOPSIS 

1. Corresponding sections in former Codes. 3. Application of the section. 

2. State Amendments. 4. Scope. 

— Bombay. Appeal. 

—Uttar Pradesh. 6. Revision. 

1. Corresponding sections in former Codes. — This section corres- 
ponds to Section 398, penultimate paragraph, of the Code of 1872 and is the 
same as that of 1882. 

2. State Amendments — 

1. Bombay. — For Section 515 the following section has been substituted by Bombay 
Act 23 of 1951 

*‘515 Appeal from and revision of orders under Section 514 — All orders passed under Sec- 

tion 514 by an Executive Magistrate other than the District Magistrate shall be appealable 
to the District Magistrate and by a Judicial Magistrate other than a Presidency Magis- 
trate to the Sessions Judge and if no appeal is made against such orders they may be revised 
in the case of the orders passed by an Executive Magistrate by the District Magistrate and 
in the case of orders passed by a Judicial Magistrate by the Sessions Judge’*. 

2. Uttar Pradesh. — For the words “to the District Magistrate” substitute the words 
**to the Sessions Judge”, vide U. P. Act 36 of 1948, Section 8. 

3. Application of the section. — This section has been declared to 
apply to the security required by Section 3 1 -A of the Rangoon Police 
Act, 1899 (Bur. Act IV of 1899). 


12. Wadhawn Singh, AIR (1928) L 318. 
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or oEz :,sr '» 

Or. f I Under the earlier law neither the Magistrate nor the High 

Court had power to reduce the amount of the penalty and the only reS 

maintLnable Government” which view also is no longed 

the aDDellam*rr>iiri^*^**°"ll ^Ppbes to appeals under Section 515 ; where 

t rnTSl^Uo ^ ^ «"der Section 423 

It IS not entitled to dismiss the appeal for default of the appellant.” 

5. Appeal.— Under this section a District Magistrate is emoowered to 

D^str^t Magistrate other^ ^han the 

District Magistrate or Presidency Magistrate.” The term ‘District Magis- 
trate m this section does not include an Additional Magistrate.” Appelkte 

Cour can alter or reverse the order. The word ‘alter’ includes the pTer to 
raise the amount of the security forfeited.** ^ 

this secti^^” ****** Uigh Court has power to revise an order under 

516. Power to direct levy of amount due on certain 

"recranr^M-'t'^"^ of Se^s^n 

due on a bond to 

appear and attend at such High Court or Court of Session. 


1 . CoiTcsponding .sections in former Codes. 
otatc Amendment. 


SYNOPSIS 


3. 


— Bombay. 
Scope. 


ponds to the section corres- 

graph of Section ffif A« X of 1872, last para- 

toil 1 JO oi Act X of J875 and is the same as that of 1882. 

2. State Amendment — 

new Chapter XLII-A Bombay Act 48 of 
CHAPTER XLII-A 

0/ Costs to be paid by Complainant or Informant 

case instituted u^*Jomp°ai^*"^J^Cpon*fn*f^^ complainant or Informant.— (1) If in any 

tratc the accused is ordered to* be dLharired^ i!r°" * Pohcc-officcr or to a Magu- 

appeal or revision or if in anv Court including a Court of 

Court by an order made under'section 56^* A quashed by the High 

upon him fo rlbwilh to show cause why he’should nrbtoXed” o‘ pay™“.: j^o sSon " 


13. 

14. 

15. 

16. 


Ananlhacharri, (1881) 2 M 169 and Rat 
384 no longer good law. 

NakiHazi, (1881)8 CLR 72; Nurul 
Huqq, 3 C 757. ’ * 

Das^aih Lai, A 1957 MP216; 1957 
CrLJ 1405(1). 

Gafur, A 1953 Ass 96 ; 1933 Cr LJ 


17. 

18. 
19. 


704. 

Kaluram, A 1951 MB 67 ; 52 Cr LJ 
214. 

Gul Zaman, A 1 945 Pesh 6 ; Shir Md. 
A 1941 Pesh 63 ; 47 Cr LJ 754. 

Aarom, 13 Cr LJ 13 : 5 Sind, LR 179. 
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or if the complainant or informant is not present, direct the issue of a notice to him to 
appear and show cause as aforesaid. 

(2) 7 he Court shall record and consider any cause which such complainant or infor- 
mant may show and may make an order directing Itiiu to pay the whole or any pan of such 
costs, buch cos^ may include any expenses incurred in respect of witnesses and of pleader’s 
lees which \hc Court considers reasonable* 

(3) The Court may, by the order directing payment of costs under sub-section (2) 
further order, that in default of payment the person ordered to pay such costs shall suffer 
imprisonment for a period not exceeding thirty days. 

(4) When any person is imprisoned under sub-section (3), the provisions of Sections 
68 and 69 of the Indian Penal Code, shall, so far as may be apply. 

(5) No person who has been directed to pay costs by an order made under this 
section shall by reason of luch order be exempted from any civil or criminal liability in 
respect of the complaint made or information given by him. 

(6) Where any such order is made by a Magistrate and the amount directed to be paid 
exceeds fifty rupees, the complainant or the informant may, within sixty days from the date 
of the order, appeal against it to the court of Session. 

(7) In cases where the order is appealable under sub-section (6), the costs shall not be 
paid before the period allowed for the presentation of the appeal has elapsed or, if an appeal 
is presented before the appeal has been decided and in other cases the costs shall not be 
paid before the expiration of one “month from the date of the order.” 

3. Scope.— Section 516 does not authorise the High Court or Court of 
Sessions to delegate to the Magistrate the power to initiate forfeiture proceed- 
ing. It is only concerned with the power to direct levy of the amount due 
on a forfeiture bond.*®* 

Sections 516, 514 — in the case of a bond for appearance before the 
Sessions Judge, Section 516 only empowers the Sessions Judge to delegate 
the writ of authority levying the penalty imposed to the Court of Magistrate. 
There must be a finding by the Sessions Judge before whose court the bond 
provides for appearance that the bond has been forfeited and there must be a 
notice issued by that Court calling upon the surety to pay the penalty.*®** 

CHAPTER XLIII 

Of the Disposal of Property 

516A. Order for custody and disposal of property 
pending trial in certain cases, — When any property regard- 
ing which any offence appears to have been committed, or 
which appears to have been used for the commission of any 
offence, is produced before any Criminal Court during any 
inquiry or trial, the Court may make such order as it thinks fit 
for the proper custody of such property pending the conclusion 
of the inquiry or trial, and, if the property is subject to speedy or 
natural decay, or if it is otherwise expedient so to do, the Court, 
may, after recording such evidence as it thinks necessary, order 
it to be sold or otherwise disposed of. 

I9a. 14CWN259 : 10 Cr LJ 19b. 

246 ; Rabindra Raghuparuhi v. Rup Chand. 

66CWNI02I. 
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SYNOPSIS 

Legislative Changes (1923).(1955). _p,„p„ 

Dk^tinction between S. 5 1 6-A, 5 1 7 and Mco^l't'btokl “P'“ 

Property regarding which any offence “P^’‘*shable gwds sold during trail, 

has been committed. ^ -Complaint of theft. 

Disposal of property-procedure. 6. Revision.''"*”'*"'"^ property. 

Act XVni^f *^*23^ Changes, This section was inserted by Section 141 of 

to pass Chapter a new section to enable the Court 

during 

.n. ;rc.“?"4'i psTrAc.r„vsr‘ 

Ex parte order in restitution proceedings is valid.*® 

matt?; oSrsDosUlT n?"' ^ 1“ f Courts in the 

should oassTheorTr Under’^ which section it 

was seized or produced K?"il!n°"inhrDrT'‘r‘'^* m which the property 

Magistrate alone has got jurisdiction to pasrord^^^^^ 

Courfc^annTbl '^0 before the Criminal 

provisions of the Pnrlo"*^K °a ^ Where a Court allows under the 

covered by the bond^to°be^fmn^V“["‘^!t®1, 

SrSent of ?he’ cl i- P'^^ded in extin- 

proceeds.24 A mere dirLdon°tTtV° ^*1^' ^‘"’'her with the goods or their sale 

L.„„, p,x,;:„ sr.,;: SuS." •‘■■“p'"' » “■ 

propmywM broiigh? bS’lli'' Oour?“bT lb" J 

Sprtinn *^19 . k- u • . ,L.ourt Dy the police in proceedings under 

as regards the fniiU *f open to the Court to give any finding of fact 

emDo^wer ihp f or otherwise^*. Section 51 6-A d^s not 

pertv the Cnurt h t ° P^ss ord^js about the seizure of any particular pro- 

MorLver Z r P^-^duced before"^ it. 

aoDears tn hav h refers to a property regarding which any offence 

appears to nave been committed. 

j 

cases*?dpnH rjnf ^ f ?""“g pendency of trial.— Where in such 

trate to allnw disputed, held, it is wrong on the part of the Magis- 

cation for nnc to have possession of those goods on his appH- 

sr wS.'s.r,;. “ "" -"i—uni » p,«i«c tb,srin 
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21 . 

r# 

22. 

23. 


Maung Po Cho v. Maung Skwe Kin AIR 

Puroshattam DaSy A 1952 A 470 : 1952 
Cr LJ 856 ; Narain Sahai, A 1 963 Raj 

v. Hirahly A 1953 
MB 241 : 1953 Cr LJ 1704. 

C^J 5 ^( 1 )^ ^ 


24. 

25. 

26. 

27. 

27a. 


Ram Prasad Agarwa(la. 60 CWN 542 : 
A 1955 C 586. 

Ramchowat Singh v. Derji Katyanji, A 

1942 B 42 ; 43 Cr LJ 262. 

Ganeshi Lai RanchoddaSy A 1958 MP 39 : 
1958 Cr LJ 167. 

Hanuman SahaU A 1 963 Raj 1 3. 
Purshottum Mahadeo, A 1 963 Bom 
74. 
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3, Sections 516-A, 517 and 523 — Distinction between. — Sec- 
tions 5 16-A and 517 deal with cases which have actually come up before tlic 
Criminal Court for inquiry or trial, while Section 516-A enables a Magis- 
trate to provide for the interim custody of goods pending the conclusion of 
the inquiry or trial. Section 517 provides for the disposal of property after 
inquiry or trial is over. In connection with orders under Section 516-A 
there is no appeal necessary because the order is not a final order and is 
subjected to revision. An order under Section 517 is made appealable. 
Where there has been no inquiry or trial in a Criminal Court, the proper 
Section to apply will be Section 523.-* 


4. Property regarding which any offence has been committed. — 

This section does not apply unless the property in respect of which the order 
is applied for, appears to have been used for the commission of an ofTence.^*^ 
In a prosecution of a motor driver for an offence under Section 338 I. P. C. it 
cannot be said that the car has been used by the accused for the commission 
of the offence within the meaning of Section 516-A, and it is illegal for the 
Magistrate to detain the car. 2 ® 

5. Disposal of property — procedure — Proper custody. — The 

Court is entitled to take a security bond from the person in whose custody 
the property is delivered, for the production of such property whenever 
necessary.^® 


Order for taking photographic copies of account books. —The 
order of Magistrate for the taking of photographic copies of the account 
books recovered in pursuance of the search warrant issued by him held to be 
unauthorised and clearly without jurisdiction is an abuse of ilic process of the 
Court and the order was liable to be quashed.^* 


Perishable goods sold during trial. — If goods seized were sold during 
trial because they were of a perishable nature and at the conclusion of the 
trial the Magistrate passed the order of confiscation of goods, by such order 
he should be taken to have meant that money in deposit was to be confisca- 
ted. Such an order falls under this section and the High Court is empo- 
wered to deal with it in revision. 


Complaint of theft — Order returning property to complainant. — 

Where a complaint was made to a Magistrate alleging that the accused took 
a motor bus from him on hire purchase agreement, made defaults in instal- 
ments and the complainant lawfully recovered the bus, but subsequently the 
accused stole the bus, the Magistrate without making any investigation 
into the alleged charge of theft called on tlie accused to produce it in court 
and when produced the Magistrate ordered it (o be handed over to the 
complainant, held, the Magistrate’s order was illegal.** 

Where the truck of a businessman was detained for nearly nine months 
on the allegation that it was taken into custody in connection with the 


28. Sheik Muklear, A 1954 C 350 : 154 Cr 
LJ 981 ; Warnam Sahai, A 1963 Raj 63. 

28a. Makhan Lai Challerjee, 40 CVVN 96 ; 
37 Cr LJ 935 (cal) where stop order 
on the accused to operate on bank 
account asked for. 

29. Phula Singh, A 93\ L 565: 33 Cr Lf 
347. 

30. Shangara Singh, A 1929 L 658 : Cr LJ 


527. See Rasul Khan, A 1961 Gaj 4. 

31. Thomas V. Chaker J oseph, A 1956 TG 
256 ; 1956 Cr LJ 136L 

32. A. P. Afisra, A 1958 C 612 : 1958 
Cr LJ 1386. 

33. Brojendra Chandra De v K. S. Santa A 
1931 C 455 : 32 Cr LJ 983. Sec /W 
shallatn Mahadev, A 1963 B 74. 
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1947 N 33 : 47 Cr LJ 742. 
Mohamnud Alt, A 1947 AP 146 
Cr LJ 706. 
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SYNOPSIS 


1. 

Corresponding sections in former 


possession. 


Codes. 

11. 

Property regarding which any offence 

2. 

Legblative changes. 


appears to have been committed. 

3. 

Scope. 

12. 

Property which has been used for 

4. 

Sub-section (1). 


commission of an offence. 


— “when an inquiry or a trial in any 

13. 

Powers of Customs Authorities. 


Criminal Court is concluded.” 

14. 

Notice. 

5. 

Application to movable property. 

— ‘Make such order as it thinks fit*. 

15. 

Sub-section (2), 


16. 

Sub-section (3). 

6. 

Section not ultra vires. 

17. 

Sub-scction (4) 

7. 

Violations of Special Law. 


— order of restorations. 

8. 

Disposal. 

18. 

Explanation. 

9. 

10. 

Currency note and coin. 

Person claiming to be entitled to 

19. 

Revision. 


1. Corresponding sections in former Codes. — This section corres- 
ponds to S. 132-A of the Code of 1861 , S. 418 of the Code of 1872, S. 1 15 
of Act X of 1875 and Ss. 243 and 244 of Act IV of 1877. Excepting the 
words ^^property or^* before the word ‘document* in sub-sec. (1), the section 
in the unamended Code of 1898 was similarly worded as that of 1882. 

2. Legislative Changes. — In sub-sec. (1) the words “by destruction, 
confiscation, or delivery to any person claiming to be entitled to possession 
thereof or otherwise’* and sub-secs. (3) and (4) were inserted by S. 142 of Act 

XVIII of 1923. 

“These amendments are proposed (i) to elucidate the order for disposal 
of a property produced before a Court, wliich it may pass, by explaining that 
this means disposal by destruction, confiscation, restoration to the person 
claiming to be entitled to the possession thereof; (li) to make clear that when 
an appealable order is passed by a Court the property shall not ordinarily be 
disposed of, until the time for presentation of appeal has passed or the appeal 
is disposed of, except when it is subject to speedy and natural decay ; (iii) the 
Court is enabled, if it sees fit, to restore the property to the possession of any 
person claiming to be entitled to it, who is willing to execute a bond for its 
return if need be.” — Statem/'nt of Objects and Reasons. 

3. Scope.— This section deals with the disposal at the conclusion of 
inquiry or trial, of such property as well as property produced before the 
Court or in its custody after the trial is over.^^ The Court has power to 
make an order about any property produced before it ev'en if it had not been 
used for the commission of an offence.^* For passing an order under this 
section it is necessary that there should have been an inquiry or trial but 
where it is held either by the trial Court or by a superior Court either in 
revision or appeal that the trial was without jurisdiction, the proceeding 
cannot be said to constitute a trial and it is not open to a Court to pass any 
order under this section. If there has been no commencement of inquiry 
or trial the provisions of this section will not be attracted. Flence, where the 
offence is compounded before an inquiry or trial commenced, this section has 
no application.**® The mere fact that a first information report was lodged 
suspecting some person, cannot entitle a Magistrate to pass an order of disposal 
of properties in favour of the informant when investigation of the case 
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38. Ram Lai, A 1954 A 758. 
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149. 
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In re Pydi Ramana, 42 M 9 ; 20 Cr Lf 
135. 

Ramasa vmy Aiyar v. VenkaUswara Aiyar, 
24 MLJ 1 : 14 Cr LJ 27 : 18 IC 171. 
Kuppammall, (1906) 29 M 375 ; 

Karmamoy, A 1950 C 369 (case under 
S 145 Cr P Code) ; Dhanawanli, A 1955 
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on the applicatioa of a person subsequently made afier the trial is ovei.^- 
The same High Court held a contrary view in Kanshi viz., that no 

period of limitation is prescribed for an application for restoration of property 
under this section ; it can be made within a reasonable time from the 
date on which an accused person is acquitted of the crime with which he is 
charged. 

See S. 516A which authorises the Court to pass an order even before the 
conclusion of the trial. 

The word ‘concluded’ has been used to mean conclusion after full 
enquiry.^^ Where under a bond a person engages to produce the goods in 
Court and the bond is forfeited, the custody of the Court continues despite 
the bond and the Court has the necessary power to call upon the person to 
produce the goods either in the original or in converted form inspite of forfei- 
ture of the bond and penalty therefor.^^ 

5. Application of the section to movable property. — riiis section 
applies to movable property only and does not extend to immovable property 
to which the section applicable is S. 522. 

‘Make such order as it thinks fit’. — These words do not authorise a 
Court to direct removal of a building.^^ 

The words ‘as it thinks fit’ vest a discretion in the Court, which should 
be exercised judicially and not in an arbitrary manner.^® A Magistrate has 
been given a wide discretion and unless it is clear that he exercised it on some 
wrong principle the High Court will not interfere.^® 

6. Is the section violative of Article 19 of the Constitution. — The 

provisions of this section are not ultra vires as they do not olfend Article 19 of 
the Constitution.*’® 

7. Violation of Special Law. — General provisions under this section 
will not apply to West Bengal Black-Marketing Act,®^ in which special pro- 
visions for forefeiture have been made.®^ Under 6. 38A (2) of the Calcutta 
Suburban Police Act in respect of which an ofTence has been committed will 
be forfeited to the State but if there is a claim by a third party this section 
will apply.®^ 
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the Criminal Court to determine title to the property.’^ Where accused is 
acquitted on the ground that the prosecution had not been able to establish 
that the complainant was the owner of the goods, it was not open to the accu- 
sed to go back on his plea and claim the goods belonging to him.^® 

9. Currency note and coin. — Ordinarily, the property in cash and in 
bills payable to bearer and cm rency notes passes by mere delivery and the 
person who is in possession of them ; and if, so, when a stolen currency note 
is cashed it should be returned to the person who paid the cash in good faith."^® 
A judge by his order in appeal cannot direct that the currency notes recovered 
from the house of the accused and not proved to be stolen property should be 
kept in the custody of the Court till any member of the accused’s family may 
establish his claim to the same in a competent Court. The currency notes 
should be returned to the person from whom they were recovered.'^’ Where 
there are conflicting claims to the property, it may properly be ordered to 
remain in the custody of the trial Court pending decision of a Civil Court of 
competent jurisdiction.^® Where money recovered from the house of the 
accused was alleged to be money stolen from the house of the complainant 
but the accused was acquitted on the finding that the money did not belong 
to the complainant, held^ the Magistrate was wrong in directing that the 
money should be returned to the complainant."® 

10. ‘‘Person claiming to be entitled to possession”. — It does not 
mean the owner ; ownership involves a question of title whereas possession 
does not. Where the articles were seized from the custody of one who it has 
been found did not come into possession of them by illegal means but by way 
of pledge from another person who did not commit any theft, it must be 
presumed that the pledgee came in lawful possession of the property and that 
he transferred the custody to the pledgee in a lawful manner. In such a case 
the wife who gave the articles to the pledgee to pledge was in lawful posses- 
sion.®® Where a person was convicted under S. 379, I. P. C. for the theft ol 
a bullock belonging to another person, the bullock was purchased by a diffe- 
rent person not knowing it to be stolen, held that the owner of the bullock 
and not the bona fide purchaser was entitled to the return of the bullock.®^ 
The object of the section is to enable a magistrate to direct the property 
to be given to some person to whom it appears to belong or to allow it to 
continue in the possession of the person in whose possession it was found or to 
make some other order of that nature.®^ 

11. Property .... regarding which any offence appears to have 
been committed.’ — This clause includes within its meaning movable pro- 
perty regarding the possession of which a quarrel or a fight is begun whatever 
may be the offence that might ultimately have been committed.®® 
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12. “Property which has been used Pnr . . 
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order be made for detention in Court custody or in the custody of one of the 
parties conditional on a civil suit being instituted.^ 

Accused acquitted — order of restoration passed by District 
Magistrate without jurisdiction.— An order under this section can be set 
aside by a Court of appeal, confirmation or revision but the District Magis- 
trate has no jurisdiction to set aside the order ot acquittal passed by tlie trial 
Court and pass an order under this section. 

18. Explanation.— Where a party has been ordered by a criminal 
Court to restore certain property to another but sucli party has already con- 
verted the properly to its own use, the Court has power to order the produc- 
tion of such property as may be capable of production and the production of 
the money equivalent of such property as may be incapable ol production.* 
The provisions contained in this Explanation seem to make it clear by neces- 
sary implication that the Court is intended to be clothed with the widest 
powers in following up property in respect of which an offence has been com- 
mitted not only in its original state, but also in any other shape or form into 
which it may have been converted.^ 

19. Revision.— An order under this section made by a Deputy Magis- 
trate in a case in which the accused is acquitted may be revised under S. 520 
by an Additional Sessions Judge.® Absence of a prayer by the peti tioner for 
restoration of the properties in his previous application to the High Court 
was no bar to his getting rcHel in this Rule issued by the High Court.' 

518. Order may take form of reference to District or 
Sub-divisional Magistrate.— In lieu of itself passing an order 
under Section 517, the Court may direct the property to be 
delivered to the District Magistrate or to a Sub-divisional Magis- 
trate, who shall in such cases deal with it as if it had been seized 
by the police and the seizure had been reported to him in the 
manner hereinafter mentioned. 

SYNOPSIS 

1. Corresponding sections in former 2. Scope. 

Codes. 3. Order has a temporary operation. 

la. State Amendment. 4. In the manner hereinafter mentioned. 

Bombay. 5. Appeal, reference or revision. 

1. Corresponding sections in former Codes. — This section corres- 
ponds to S. 132-C of the Code of 1861, S. 420 of the Code of 1872 and is the 
same as that of 1882. 

la. State Amendment — 

Bombay — For the words “to the C istrict Magistrate or to a Sut-Divisional Magistrate” 
substitute “in Greater Bombay, to a Presidency Magistrate speciallv empowered by the Slate 
Government” and else wlierc “to the District Magistrate or a Sub*divisional Magistrate*’ and 
in the marginal note, for the words “District or Sub-divisional Magistrate” read the words 
“Presidency, District or Sub-divisional Magistrate” vide Bom. Act 54 of 1953. 


3. Md. Tnsuf V. Krishna Mohan, A 1938 
C 17 : 39 Cr LJ 245. 

3a. De6i fi924; 22 ALJ 505, follow- 
ing In re Khernpa, 42 B 664. 

4. K'agendra //atfi Sinha, \ 1934 C 454: 
35 Cr LJ 886. 

5. Ram Prakash Agarwalta, 60 CWN 542 
where Bisitambar Rai, A 1953 A 199 


referred to ; Muneshwar, A 1956 A 
199 : 1956 Cr LJ 313. 

6. Ramphal Tatiia v. Jashodia Alalain, 40 
CWN 862. 

7. Kedar Biswas v. Malhura jValh Alilra, 
18 CWN 959; Ram Satan Singh, A I960 
P 232. 
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claiming the money an opportunity of substantiating their claims » ^ 

3. Order under this section has only a temporary operation- 
o°i? (^XonSnV'"' ofActXofl872 have a^empLry operation 
circumstances by the Smt^Gov'emmcT- " 

4. In the manner hereinafter mentioned. -As provided in S.523 infra. 

under. ’ reference or revision.-.Sr^ S. 520 infra and notes there- 

An order under Ss. 517, 518 or 519 of the Code may be revised only 
by ail) one of the Courts mentioned in S. 520, even though^in respect of the 
main case in connection with which such order was parsed no^appeal or 

C™reSng th"e fc.n been entertaine'T by the 


519. Payment to innocent purchaser of money found 
on accused — When any person is convicted of any offence 
1C inc u es, or amounts to, theft or receiving stolen property 
and It IS proved that any other person has bought the stolen pro- 
perty from him without knowing, or having reason to believe, 
lat the same was stolen, and that any money has on his arrest 
been taken out of the possession of the convicted person, the 
L.ourt may, on the application of such purchaser and on the resti- 
tution ol the stolen property to the person entitled to the posses- 
sion thereof, order that out of such money a sum not exceeding 
the price paid by such purchaser be delivered to him. 


SYNOPSIS . 

2* Prvmenrof purchaser of money found on accused. 

2 . Payment of compensation to innocent 3. Appeal, reference or revision. 

Codes.— This section corres- 

p ^ r^iQQ<^^ ^ Vict. G. 35, S. 10 and is the same as S. 519 of the 
Code of 1882. 


Z Payment of compensation to innocent purchaser of money 
lound on accused.— This section directs that on restitution of a stolen pro- 
perty an innocent purchaser may on application be given the sum not exceed- 
mg the price paid by him. 

Section 519 authorises payment (to a purchaser of stolen property who 
buys in ignorance of the theft) of compensation out of any money found in 
possession of the party guilty of the theft. condition can be imposed on 
t e return of a stolen property (poney) to an innocent purchaser.*^ 
It IS not competent to award compensation to innocent purchasers, to 
whom the property stolen has passed, out of the fine imposed (S. 545, Cr. P. 
Gode) ; but under S. 519, compensation to them can be given from moneys 
lound in the possession of the accused.^* 


9. Ganga Bishen Agarwalla v. Brojo Basdi, 
(1910) 14CWNccxv. 

10. Ramdas, (1920) 18 ALT 857 : 22 Cr LT 
2 : 59 IG 34. 

11. Hussain Shah, (1904) 17 CPLR 107 : 1 
Cr LJ 764. 


12. PuyiUhinni Pramutha, (1885) 2 Weir 671; 
Roshan Lai, A 1957 East Punjab 297 : 
1957 Cr LJ 1448 (2). 

13. Abdul, (1901) 3 Bom LR 449. 

14. Dhondu, (1901) 3 Bom LR 764. 
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3. Appeal, reference or revision. — See S. 520 infra. 


520. Stay of order under Section 517, 518 or 519. — 

Any Court ot' appeal, confirmation, reference or revision may 
direct any order under Section 517, Section 518 or Section 519, 
passed by a Court subordinate thereto, to be stayed pending con- 
sideration by the former Court, and may modify, alter or annul 
such order and make any further orders that may be just. 

SYNOPSIS 


1 . Corresponding scclions in former 
Codes. 

2. Legislalive Changes. 

3. Statement of Objects and Reasons. 

4. Effect of the Amendment. 

5. Scope. 

6. Powers of Appellate Court. 

— Meaning of Court of .-Xppeal. 

— Appellate Court — Power to order 


Restoration. 

— “May make any further orders that 
may be just.’' 

7. Necessity for Notice. 

8. Revision. 

— Interference by the High Court in 
revision. 

— Limitation in applications for 

restoration of property. 


1. Corresponding sections in former Codes. — i his section corres- 
ponds to S. 132-B of the CodeoflBhl, S. 419 of the Code ofl872 and, 
excepting the words ^and make any further orders that may be just* inserted in the 
Code of 1898, is the same as S. 520 of the Code of 1882. 


2. Legislative Changes. — This section was not amended in 1923, 
The words *^and make any further orders that may be just** were added in the Code 

of 1898. 

3. Statemont of Objects and Reasons.— “It will enable a superior 
Court to give effect to an order setting aside the order of the Court of first 
instance, if that order has been carried out by directing the restitution of 

property.” 


4. Effect of the Amendment. -Owing to the scope of the section 
having been enlarged by the addition of the above words in the Code of 1898 
the following dccisions'^^ under the old Code, which held that the High Court 
or the Court of Appeal could not order restitution while reversing an illegal 
order ^ have been overruled, vide Azmut Shah Khan.^^ The case of Surendra Afth 
Sarma v. Rai Mohan Das^^ which follow the rulings under the old Code with- 
out considering the changes in the law effected by the amendment in 1898 
can no longer be treated as good law. 

The Lahore High Court has held in Kandhi Ram^^ that these words are 
intended to enable superior Courts to pass proper orders in cases where pro- 
perty has been erroneously disposed of. The Madras High Court has held 
in Arunachela Thevan v. Vellachami Thevanj'^ that these words are wide enough 
to empower the Court to direct the return of property. 


5. Scope.— This section does not confer independent right of appeal 
against an order passed under Ss. 517, 518 or 519.^® The jurisdiction may be 
regarded as a revisional one of a special kind.^^ 


15. Shib Chunder (1868) 9 VVR (Gr) 
57 ; Annapurna Bai^ 0^77) 1 B 630 : 
Basudeb Sarma Gossain v. Naziruddin, 
(1887) ; sec Abhram Umar, (1884) 8 B 
575 : (1896) AWN 56, In re Detidas 
Dirgaprosad, 22 B 844. 

16. (1913) 35 A 374 : 1 1 ALJ 542. 

17. (1903) 30 G 690 : 7 OWN 634. 


18. 4 L 49 : AIR (1924) L 75. 

19. 46 M 162 : 44 MLJ 56 : 24 Cr LJ 162. 

20. Shar/uddin V. Serajuddin, A 1961 Or 121. 

2 1 . Maung Pti Tu, A 1 938 R 278 : 39 Gr LJ 
763 ; Walchand v. Hart Anant, 56 B 369 : 
A 1932 B 534: 33 Cr LJ 807 (FB) 
followed in Kantha Mat v. H. P. 
Admir, A 1963 H P 45. 
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firmation, reference or revision” in S 'i9n o ^ of appeal, con- 

c?edsL"rof Ur e I'riTrCoTr t°lnS^ ^ 

or revision, such Court may Da^s anv%n^ ^ of appeal, conference 

of the property. ^ ^ ^ consequential order as to the disposal 

r™i"i .i™£drfcof , feSLSL":; 

ca,r,„ S iS’;"de;'s‘*5™S“" “ "■' = 

order°refmiZ?of‘’n^‘’r?‘* The High Court on appeal can 

aer restitution of pioperty restored to one party under S. 517.28 

SessimrTcoun I ^nu, "f Proceedings - Where a case is appealable to the 

regTrd n<. re li P°"'" deal with an order 

garain^ tiie disposal ol the property under S. 520, the only Court whirh 

can deal with such an order is the Sessions Court .28 ^ourt which 

S of—The words “Court of Appeal” in 

not Sir thatTn 'r ordinarily he and do 

i» derpi?“'d“ sstT,?.' 

Court-Power to order restoration— Curgenven, T. 
to a ‘Court doubtful whether an application made under S. 520 

an annpnl ^ confirmation, reference, or revision* is in the nature of 

I have quoted seems only to designate the Courts 


22 . 

23. 


24. 


25. 


26. 

27. 


Kominatin, 49 CWN 548 ; 47 Cr LI 
4G5. 

Ram Abhilakh, 1961 (2) Cr LJ 602 A : 
A 1961 A 544 Overruling Teleswar Jha, 
A 1959 A 96: 1959 Cr LJ m (Ste 
cases referred to) ; Shantaram Govinda- 
ram A 1961 MP 1 (FB); Fatima v. Saim 
Baksh, A 1942 SI: 43 Cr LJ 386 • 
KanchanlaU A 1963 Punj 228; Kannama) 
Administrator, A 1963 HP 45. See 
cases refused to. 

Magappati Konafi v. Rarnnatayan Pandn^ 
yachi, A 1930 M 769 ; 31 Cr LJ 1085 ; 
Dost Muhammad, A 1944 S 310 ; 
Sheo Dan v. Pir Dam, A 1963 Punj 167 
Joggessur Mochi. fl878) 3 C 379 ; 1 
CLR 339 : Ahmed, (1886) 9 M 448 : 

2 Weir 678 ; Birbikram, 41 CWN 510 ; 
Bonuruddin v. Gant Mian, 40 CWN 287* 
Nilambar Babu, (1879) 2 A 278. 

Azamat Shah Khan, (1913) 11 ALR 


28. 

29. 


30. 


31. 


452 : 35 A 374 : 14 Cr LJ 526 : 20 IC 
1006. 

Shwe \Va v. C. L. Mahta, (1927) 5 R 
553 : AIR (1927) R 322. 

In re Lux man Ranga Rangari, (1911) 35 
B 253: 13 Bom LR 631: 12 Cr LJ 
169 : 9 IC 947 followed in, In re Khunka 
Rukhad, (1918) 42 B 664 : 20 Bom LR 
395. 

BhagatRam, 96 PLR 1911 : 50 PWR 
191 1 (Gf) : 12 Cr LJ 400 : 11 IC 584, 
following Tribhovan Alanakchand, 9 B 
131 ; Arunachala Thevan, v. Vellurhami 
Thevan, (1922) 46 M 162 ; Walehand, 
58 B 369 FB ; Sardara v. Bulta, A 1950 
L 148 ; Ibrahim Rahmatullah, A 1947 
N 33 : 47 Cr LJ 742 ; Sher Sin^h v. 
Chiranji, A 19.52 Pepsu 28 ; Harihar 
Singh, (FB) A 1957 P 685 : 1957 Cr LJ 
1442. 

Maria Pillai, (1928) MWN 557 (FB). 
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which can ‘modify, alter or annul’ an order passed under the preceding 
sections, and not to specify the nature of the application which has lo be 
made to theni”.^^ An Appellate Court under this section has powers to 
modify, alter or annul an order made under S. 517 or make any further 
orders that may be reasonable or proper. 

Section 520 confers concurrent jurisdiction on the District Magistrate 
and the Court o^ Session. Where an appeal has been preferred by a particu- 
lar Court from the main order of conviction or acquittal, no appeal or revision 
against an order as to the disposal of property can be preferred to tiie other 
Court under S. 520.^^ . 

“And make any further orders that may be just”, — A Court of 
appeal can pass under S, 423 (1) (d) an order of the nature comtemplated 
under S. 520 and no separate appeal is necessary under S. 520 against the 
order under S. 517 to enable a court of appeal to pass sucli orders as may be 
just and also consequential.^^ The intention of the Legislature in adding the 
words “and make any further orders that may be just” is to enable a superior 
Court to give elfect to the order of the Court of first instance by directing the 
restitution of the property if the order of the Court of lirst instance has been 

carried out.^® 

7. Necessity for Notice.— Notice should ordinarily be given unless 
there is good reason to dispense with it before reversing on appeal an order 

passed under S. 517.35a An order regarding the disposal of property should 

not be interfered with by a higher Court without notice to the other side^^^ 
or hearing his objections, if any.3« There is no necessity for notice when upon 
acquittal on appeal on a finding that the properties belonged to the accused 
and the appellate Court orders the return of the properties to him by the 

complainant.®’ 

8. Revision.— The powers of a High Court or any other Court as a 
Court of appeal or revision in respect of any order of disposal of property 
passed by a subordinate Court do not depend for their exercise on the avail- 
ability or pendency of any appeal or conviction in the substantive case or on 
the appealability or a right of revision against the order complained of.®^ It 
the appellate Court sets aside the conviction and acquits the accused but 
makes an order in respect of the ornaments which was ordered by trial Court 
to be delivered to the complainant the implication of the order is that the 
ornaments should go back to the accused. But as there is no order under 
S. 517 in favour of the accused there will be no revision against the appellate 
order under S. 520 only in respect of the ornaments.®® 

1414 ; Dost Mohammad^ A 1944 Oudh 
310 ; Shere v. C. I. Alehta, A 1927 R 
322 ; Ha^u, A 1914 C 658. 

35a. Arunachela Thevan v. Velluchami Thevan, 
(1922) 46 M 162: 44 MLJ 56: 17 
LW 462 : 32 MLT 104 : 24 Cr LJ 162 : 
71 IC 514 : AIR (1923) M 324. 

35b, /n re Luxman RangOy (1911) 35 B 
253 : 13 Bom LR 131 ; 12 Gr LJ 169 : 
9 IC 947 followed in Rajaram v. Kunji- 
laU 20 CrLJ 823:53 IC 823 (N). 

36. MaSein, (1916) 9 Bur LT 193: 17 
Gr LJ 207 : 34 IC 319. 

37. Appalanandu, A 1955 AP 45: 1955 
Cr LJ 350. 

38. Krishna Pillai, A 1956 M 42 : 1956 
Gr LJ 72. 

39. Magnibai v. Bhagwandas, 1957 Gr L] 
289 (MB). 


32. K. Srivisanivorthi v. Narasinhulu Naidu, 
(1927) 50 M 916: 1927 MVVN 692 : 
53 MLJ 309; Sakharal, 1954 Cr LJ 
1231 : A 1954 M 771 ; Talaivar Jha v. 
Morichand, A 1959 A 96 : 1959 CrLJ 
\lZ\LalaHar Bhagwan Das^ A I960 
M P 195. 

32a. Onkar, 2*1 ALJ 877: AIR (1924) A 
213; Walchand v. Hari Anant, 56 B 369 : 
33 Cr LJ 807 (FB). 

33. DasaNaikav. Ramjee Naika, A 1955 
Mys 32 : 1955 Gr LJ 391. 

34. Karupulu Appalanaidu v. Veka Ramnorthv, 
A 1955 AP 45 : 1955 Gr LJ 355 Contra, 
Taleswar Jha v. Moolchand, A 1956 
A 96 : 1956 Cr LJ 123 ; Kalilshan, A 
1928 L 587: 29 CrLJ 810; Azinal, 
35 A 374. 

35. Sekkaral, A 1954 M 940 : 1954 Cr LJ 
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JurLsdrctio''.!^l'nTr‘'s^52^^ High Court has 

020 gives the High Court Section 

properly rvhich may be just on the fact^nf to disposal of 

Court agreed in JW Calcutfa High 

uy\Ianki v. BhagbaiUi^^ in holding thaf under'the ^ Hhabad High Court 

of the Code the Court as a Courfof r^n h H. (d) of S. 423 

an order under S. 522. An order oasseTonH to interfere with 

Court of Appeal although no 30063^815 been^n f' ^ ^ a 

sucii order was passed.^’ * preferred in the case in which 

.t.e “h". 

under S. 522 where the trial Co.^lt I.L ^ J P°"'^‘' Pa^s an order 
Code, as amended the High cJurt under s"S H ^nder the 

or revision power to inakt an orlr even .houPh ^ 

been made by the trial or Appellate Court.^s ^ ^ "™>gbt have 

such an application can alwatrbe'^S ° "n S- 51 7, or S. 520, and 

termination of the proceedings in which it"" " '"^^o^able time of the 
produced.^' ' ■" ‘he property in dispute was 

^nor p- S -Sf' r' elrr 

the IndiLl* P^n^aTcod^ ovo^c^^’ • ^ conviction under 

Section 275 oSer the fhnd ^73, Section 274 or 

in respect of vvliich the con;ic;:on waTL"to"beTeL?o7eT‘"" 

, „ SYNOPSIS 


Scope. 


ponds to S. 521 of t” e'code oV]882 ^Jh^***-^*^*^ section corres- 

and is similarly worded. introduced for the first time 

matter and sub-sec*"*?2Vc*orUemn^^ destruction of libellous and other 


40. 


41. 


Nath Mitra 

'\CrLji84; 

Naim- 

uddt Kabxraj, (1904) 3 CLJ 573 : 3 
n - A tnri Amma Kamala 

aT959 A 96. ^ 

CrcTII^ :3 


42. 

43. 
44 

45. 

46. 


(1908) 36 C44. 

(1904)^7 A 415. 

2 Weir 669 ; 2 Weir 538. 

Lachman, (1923) 46 A 92 : 21 AIJ 871 ; 
AIR (1924) A 212 

Kanshi Ram. (1922) 4 L 49 ; 3 Pt\ R 
1^23 Cr : 73 IC 937 ; Kamshi Ram, A 
1924 A 213 ; Ibrahim Rahmalu/iah, A 
1957 Or 82. 
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Where certain passages in a book are defamatory an order passed by the 
Sessions Judge directing the destruction of the books cannot be sustained, but 
the pages containing those passages should be directed to be destroyed.^’ 


522. Power to restore possession of immovable pro- 
perty.— (1) Whenever a person is convicted of an offence attend- 
ed by criminal force or show of force or by criminal intimidation 
and it appears to the Court that by such force, or show of force 
or criminal intimidation any person has been dispossessd of any 
immovable property, the Court may, if it thinks fit, when con- 
victing such person or at any time within one month from the 
date of the conviction order the person dispossessed to be resto^ 
red to the possession of the same. 

(2) No such order shall prejudice any right or interest to or 
in such immovable property which any person may be able to 
establish in a civil suit. 

(3) An order under this section may be made by any Court 
of appeal, confirmation, reference or revision. 


SYNOPSIS 

1. Corresponding sections in former 
Codes. 

2. Legislative changes. 

3. Report of the Select Committee. 

4. Effect of the amendment. 

5. Scope. 

— ‘Attended by force”. 

— Person who has been dispossessed. 

6. Notice. 

1. Corresponding sections in former Codes.— Tins section corres- 
ponds to S. 534 of the of Code of 1872, S. 142 of Act X of 187d, S. 239 
of Act IV of 1874. This Code before its amendment in 1923 was similarly 

worded as that of 1882. 

2. Legislative Changes.— Sub-section (3) and certain words m sub- 
sec. (1) we7e inserted by S. 143 of Act XVIII of 1923. The expression 
‘person dispossessed’ was substituted for ‘such person by the sai c . 

3. Report of the Select Committee.— “We have extended the scope 
of the proposed sub-sec. (3) of S. 522 to Courts of confirmation and refe- 

rence.” 


7. Sub-section (2). 

8. Appeal. 

—Can an Appellate Court pass an 
order for the hrst time. 

9. Revision. 

— Restoration of Property. 

— Within one monih. 

— Complainant to be heard. 


4. Effect of the Amendment.— The addition of the words show of 

force or by criminal intimidation’ has in effect superseded the following rulings 
which held that mere show of force will not do but there must be actual use 
of criminal force, and restores the view adopted in Chakoo and other cases 


47. Veerabhadra Rao, A 1940 M 953 : 42 
CrLJllO. 

48. Ram Chandra Boral v. Jityandria, (1897) 
25 C 434 : 2 GWN 434 ; Ishan Chandra 
Kulla V. Dinanath Badhai, (1899) 27 C 
174: 4 GWN 307 ; Churaman v. 
Ram Lai, (1903) 25 A 341 ; Srihari 


Shomt V. Lai Khan, (1900) 5 GWN 250; 
Mahesh Sahn, 20 Gr LJ 270 : 50 IG 
30 (P) ; Bundi Singh, 4 PLW 329 : 19 
Gr LJ 516 : 45 IG276. 

49. Chakoo, 1 1 GWN 278 ; M'ga Po Ton, 
20 Gr LJ 115. 
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and modifies Mohuni Luchmi Das and other cases^o which held thaf fi r 

jir ' r H 

b> criminal intimidation’ makes the section applicable to those casesMso. 
ingredien^ts"- '’“"owing are essential 

(1) There must be a conviction of an offence.®^ 

\\ hen the conviction IS set aside an order under S. 522 passed in consc- 

mTr'm?der"s 592‘'n^ set aside.” It has been held that the 

nrH^r f ^ ^ incidental order visa vis an 

u such order does not flow automatically as a result of 

setting aside of the conviction.5« The Calcutta High Court has held that 
li the conviction is set aside the order under S. 522 d^isappears.” 

(2) Such conviction must be attended either bv 01 c . 

of criminal force or On) by criminal intimrdation. ^ ^ f^^ce or (n) show 

“Attended by force’’.— When there is no finding and nothing on the 

'!p°'^r r ‘"o po''®oo "as boon dispossessed of the propeny by the 

use of luice, no order as to possession of property can be passed. 

1 his section lias no application when the accused is convicted of criminal 
tiespass not attended with criminal force.” Where there was an ex barte 
dect^ec m ejectment suits m respect of certain rooms and vacant possesCn 
of the rooms was taken and then pad'oeked and in the TbsenceTf Ihe 
landlord the tenant petitioners broke open the padlock and took possession 
and were convicted ol trespass, held tha^ as the*^ dispossess™ 

o?dL mi'‘s^52rwr’ "‘^possession was not attended by force, the 

fulK r^tafneHr^^^ . without jurisdiction.^* When complainant is wrong- 
■ 1 ed entering the room the Magistrate is competent to pass 


50. 


51 


52 


53, 

54. 


Mohunt Lud.mi Das v. Pallat Lall 
(1875) 23 WR (Cr) 54; Pan Nyun 
V. Aloung .Nyo, (1905) 3 LBR 20: 2 
Cr LJ 377 ; A'aofj, 62 PLR 1917: 38 
PVVR 1917 (Cr): 18 Cr LJ 989 ; Mi 
Bahadur, 23 Cr LJ 260 : 66 IC 324 ; 
AIR (1922) Oudh 144 : Soita Biswal v 
Dochhi Stri, (1907) 7 CLJ 175: w 
CVVN 269 ; Rojath Ammal v. Rajo’ 
iimnickam Pillai, (1922) MWN 356 : 23 
CLJ 502. 

Batakala Poltivadu, (1902) 26 M 49 : 

(^902) followed in Mohini 
Mohan Chakrabarty v. Harendra Chou^ 
dhury, (1904) 31 C 691 (FB) ; //ar,'. 

cW, 16 PR (Cr) LJ 488: 51 IC 
472 (L) : 22 B 494. 

Narayan v. Visaji (1882) 23 B 494 (497) 
but (his decision is no longer "ood 
law inasmuch as it held that* the 
order could not be interfered with in 
appeal, vide Ahmed, 36 C 44 ; Sndho 
A 1952 A 840 : A 1931 B 77: 3‘^ 
Cr LJ 275. 

Lalchand,A 1923 L 15; Malkhan, A 

1945 A 226 : 47 CrLJ 89. 

Ram Prabad, A 1958 A 159 : 1958 


55. 

56. 


57. 


58. 


Cr LJ 308. 

Osman Gant v. Baramdeo Singh, 63 CVVN 
181 : A 1959 G 145. 

Sudho Singh, A 1952 A 840 : 1952 
Cr LJ 1516 ; Ram C iand, A 1939 L 
184 ; Balaram Sarkar, A 1921 P 391 ; 
Narayan, 23 B 494; Batakhala,2Q 
49 ; Bhagabat, 39 C 1050; Suba v. 
Ati Cahar, A 1935 L 477 ; Bagashwari, 
A 1950 P 295 ; Ghulab Singh, v. Ram 
Prasad, A 1924 Oudh 199 ; Sambhu Roy 
'j. Mali Khatik, A 1949 C 111 : 50 
Cr LJ 172; P. C. Chabla v. Ramcharan, 
A 1943 A 7 ; Alakal Senabpa, A 1960 
Mys 24. 

3amunaDas,\ 1945 A 26: 46 CrLJ 
211 -, Bisheshwar Singh, 18 CVVN 1146: 
15 Cr LJ 175 ; Md. Shqfique, 60 CVVN 
440; Sadho Singh, A 1952 A 840: 
1952 CrLJ 1516; Sadhu Biswal, 11 
CVVN 269. 

Nani Gopal Deb v. Bhim Charan Rakshit, 
59 CVVN 688 ; A 1956 C 32 ; Hart 
Chand,A 1919 L 248 ; Debt Dayal, A 
1948 Oudh 246 ; Bhani v. Narain, A 
1940 L 460: 42 CrLJ 160. 
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an order under this section. Actual force is not necessary, show of criminal 
force is enough/’® Use of ‘force’ or show of criminal force or criminal 
intimidation in S. 522 need not necessarily be an ingredient of the ofience at 
all. If the commission of an offence is immediately or shortly after followed 
by force or show of force or criminal intimidation the case will be covered 
by this section. Use of force etc. must be with reference to a person and 
not with reference to property.®^ 

(3) That some person had been dispossessed from immovable property by 
the use of such force as is mentioned in ingredient No. 2. 

“Person who has been dispossessed’’. — The foundation of an order 
of restoration is that it must appear that the person in whose favour the order 
has been passed is dispossessed of immovable property,®- and the dispossession 
should be accompanied by some force or intimidation.®® 

(4) The order must be passed by the trial Court at the time of passing the 
order of conviction or within one month from the date. 

(5) Such order may be passed by the Court of Appeal, confirmation, reference 
or revision if the original Court which ordered the conviction had not passed an 
order under S« 522. 

(6) Such order will not prejudice any party in a civil suit. 

Order can be passed some days after the conviction.®^ 

An order under S. 522 Cr. P. Code is not sustainable where there is no 
finding that the complainant has been dispossessed of any immovable 
property.®® Interim order to restore possession cannot be passed.®® 

Where violence was caused to a fencing and not to any person, heldy 
that an order directing delivery of possession cannot be made under S. 522.®^ 
An order under this section can only be made where dispossession is effected 
by the use of criminal force as defined in S. 350, I. P. G.®® In order to make 
S. 522 applicable to immovable property it is not necessary that force 
should be an ingredient of the offence of which the accused is convicted, 
provided the use of force appears from the evidence.®’^ For the purpose of 
exercising the powers under S. 522 it is necessary that there should have been 
a conviction for an offence.’® 
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an order for redelivery of possession to the person acquitted on appeal.” 
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limited to one month from the date of conviction as in the case of a Magis- 
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irate passing an order under sub-sec. (1).®^ A conirary view has been held 
in.®^ The expression “Court of appeal, reference or revision” etc. means the 
Court before which an appeal against conviction is actually pending. Thus 
the Sessions Judge under S. 520(3) can not order restoration of possession 
which the trial Court could not grant under sub-sec. (Ij.**^ 

9. Revision. — Under the general powers of revision conferred by 
S. 439, revision lies against an order under tins section passed by the appellate 
Court. 

Sub-section (3) introduced by the amending Act X\ III of 1923 makes 
it clear that the Court sitting in revision can pass an order under this section 
for the first time. It restores Bisiveswar Singh v. B/iola .\atli Pathak^^ which 
held that the High Court in revision could direct the sub-divisional Magistrate 
to restore possession of a garden to the petitioners. 

A rcvisional application in respect of an order under S. 522(1) may be 
entertained by the High Court even when there is no revisional application 
in respect of the conviction. If the High Court were to pass an original 
order under S. 522(3) the question of limitation of one month from the date 
of conviction might have to be considered. But \vhere the order under 
S. 522(1) is incorporated in the judgment itself and the lower appellate Court 
while upholding the conviction sets aside the order for restoration only, the 
High Court can in revision against the order, pass an order of restoration as 
it would only be restoring the order of the trial Court and no bar of limita- 
tion under S. 522(3) applies to the case.®** 

Proceedings under S, 522 — conviction set aside Property 
Restoration of. — Where a conviction is set aside the order under S. 522 
resulting therefrom must also be set aside.®*' 

Order of restoration within one month of dismissal of revision 
from an order of conviction is valid.— An order for restoration of posses- 
sion under S. 522 may be passed by a Court of Revision within one month 
of the date of dismissal of a criminal application for revision.®® 

Complainant to be heard —Order should not have been made behind 
the back of the complainant who claimed to be the auction purchaser of the 
property.®’ 

523 Procedure by police upon seizure of property 
taken under Section 51 or stolen.— (1) The seizure by any 
police-officer ol property taken under Section 51, or alleged or 
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2 . 

3. 
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in former 


Corresponding sections 
Codes 
Scope. 

Distinction between Ss. 517 and 523 
Distinction between Ss. 523 and 524* 
Make such order as he thinks fit res- 
pecting the disposal*. 

— 'As he thinks fit*. 


SYNOPSIS 


6 . 

7. 

8 . 

9. 


thereof’’ possession 

Order need not be made at the time 
ot conviction. 

Sub-section (2). 

—"shall issue a proclamation’*. 
Revision. 


ponds to Ss. 130 and**nfoTthrCode”of*^l86!' 

Ss. 415 and 416 of the Code of c oal’ P^F^igraph 2 of S. 387 and 

same as S. 523 of the Code of 1882 ’ " ‘^e 
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The provisions of the Code of 1882 are wider than that of 1812.^^ 

The Magistrate had under the Code of mft9 , i i t 
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the Code of 1872. The Calcutta it-.”. "'hich he had not under 

Rai Mohan Das^o followed the decision o^Te n’’'”'’ 

4«na/»wn«a a decision under the Code of 1872 whirh ^ *5 
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I B 630. 

Joti Rajnak,{\Q9\) 8 B 338 followed 
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(1903) 30 C 690 : 7 CWN 634 : I 
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91. (1877) 1 8 630. 

92. (1897) 22 B 844 
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2. Scope. — The scope of S. 523 must be coiifiucd to property seized by 
the police of their own motion, in the exercise of powers conferred on 
them by law, and which seizure requires to be reported to a Magistrate, since 
otherwise the Magistrate would have no knowledge of it. Fulton, J., in 
Laksman Govind Nirgudi's case®-* doubted tlie correctness of this decision®® and 
held : — “I think the words ‘seized by the police’ apply equally whether the 
seizure is made under a Magistrate’s warrant or without a warrant. I do 
not think the word ‘seized’ can be limited in the way ])roposed in that deci- 
sion”, Power to seize property is given by S. 550.®® The section docs not 
apply to property seized under S. 165.®® 

This section applies to property seized by the Police of their own accord 
as distinct from property seized under a warrant issued by Court and therefore 
will include even cases where the property was seized by the police during in- 
vestigation.®’ An enquiry under this section must have reference to one or 
other of the circumstances mentioned in the section itself which would furnish 
a condition precedent to the holding of the enquiry.®® An order under S. 523 
freezing the account of the applicant is invalid if the account h ing to the 
Credit of the applicant had not been seized before the passing of the order.®® 
Where there has been no inquiry or trial in a criminal Court the proper 
section to apply will be S. 523.^ Where there has been illegal seizure of 
goods in India by the Police in Kashmir, S. 523 does not apply*^^ but see 

S. 105-A. 

3. Distinction between Ss. 517 and 523.— Sections 517 and 523 are 
mutually exclusive. Section 517 applies to a case where there has been an 
inquiry or trial which has been concluded, while S. 523 deals with property 
seized by the Police under S. 51 or alleged or suspected to have been stolen or 
found under circumstances which create suspicion of the commission of any 
offence. When there has been an enquiry or trial, S. 523 cannot apply. 
It deals only with cases of suspicion not followed by inquiry or trial.® 

4. Distinction between Ss. 523 and 524.— An order upon the claim 

is made under S. 523 and thereafter if tlie claim is rejected, S, 524 provides 
that the property shall be at the disposal of the Government, and thus as 
a consequence, Magistrates are empowered to make discretionary orders for 
sales of such property.®^ 

5. ‘Make such order as he thinks fit respecting the disposal’.— 

Clause (1) of S. 523 gives a Magistrate power either to deliver the property 
to the person entitled to its possession or to pass such order as he deems fit 
respecting its disposal. If he adopts the first alternative, he has to find out 
the person entitled to possession, and if no one succeeds in establishing his 
title to possession the property would be at the disposal ol the Government. 
If he adopts the second alternative, the section does not specifically state 
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Section 523 empowers a Magistrate to make such order as he thinks fit 
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whose possession it had been at the time of the attachment.-' This^case was 
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seized but to the person found entitled to possession.'^ The person from 
whose possession the property was seized and wlio is not found to have com- 
mitted an offence such as to render his possession unlawful is the person 
entitled to its possession. Where because the accused was absconding and 
proceeding under S. 512 was instituted and property seized from the pawnee 
who produced it in Court, held that the person from whom property was 
seized was entitled to retain possession until the prosecution case was 
established and he was found guilty.'^ 

7. Order need not be made at the time of conviction. — ‘‘Sec- 
tion 522 makes no mention of any application but the words used clearly 
allow of such being made and give jurisdiction to the Magistrate to make 
the order after conviction in such application.*’" The Code as amended in 
1923 prescribes the time limit as one month from the date of conviction. 

8. Sub-section (2). — No enquiry by the Magistrate is necessary if 
known. 

This sub-section applies when the owner of the property is unknown, 
when accused dies pending enquiry against him, rival claimants may establish 
claim to property recovered from his possession.'® 

“Shall issue a proclamation”,— No proclamation is necessary if the 
person entitled to possession is known.'’ The mere fact that there may be 
confiscation under S. 524 after proclamation as prescribed by S. 523(2) does 
not preclude confiscation at once under S. 523(2) without issuing proclama- 
tion.'® Section 524 comes into play only after the claimants have failed 
to substantiate their claim or if no claimants have at all come forward.'® 

9. Revision.— An order under sub-sec. (2) cannot be reviewed by the 
Magistrate passing the order. It is open to the aggrieved party to seek 
redress in a higher Court.*® 

No appeal lies from an order passed under this section.*' The Sessions 
Judge can make a reference under S. 438.*^ 


524. Procedure where no claimant appears within 
six months.— (1) If no person within such period establishes 
his claim to such property, and if the person in whose possession 
such property was found, is unable to show that it was legally 
acquired by him, such property shall be at the disposal of the 
State Government and may be sold under the orders of the 
Presidency Magistrate, District Magistrate or Sub-divisional 
Magistrate, or of a Magistrate of the first class empowered by the 
State Government in this behalf. 
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‘Is unable to show that it was legally 
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‘Shall be at the disposal of the Go- 
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Limitation for suits to recover posses- 
sion of property confiscated. 
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If the aggrieved person does not prefer an appeal, it will be improper to 
entertain a revision. 

7. Limitation for suits to recover possession of property confis- 
cated. — A suit for the recovery of a property forfeited by the Government 
is maintainable and the fact tliat such suit is brought more than a year after 
the order of confiscation is no bar as it is not necessary to set that order 

aside.^^ 

525. Power to sell perishable property,— If the person 
entitled to the possession of such property is unknown or absent 
and the property is subject to speedy and natural decay, or if 
the Magistrate to whom its seizure is reported, is of opinion that 
its sale would be for the benefit of the owner, or that the value 
of such property is less than ten rupees the Magistrate may at 
any time direct it to be sold ; and the provisions of Sections 523 
and 524 shall, as nearly as may be practicable, apply to the net 
proceeds of such sale. 

Corresponding sections in former Codes. — This section corres- 
ponds to paragraph 2 of S. 415 of the Code of 1872 and the Code before its 
amendment in 1923 was similarly worded as that of 1832. 

CHAPTER XLIV 

Of the Transfer of Criminal Cases 

526. High Court may transfer case, or itself try it. 

(1) Whenever it is made to appear to the High Court 

(a) that a fair and impartial enquiry or trial cannot be 

had in any Criminal Court subordinate thereto, or 

(b) that some question of law of unusual difficulty is likely 

to arise, or 

(c) that a view of the place in or near which any offence 

has been committed may be required for the 
satisfactory inquiry into or trial of the same, or 

(d) that an order under this section will tend to the gene- 

ral convenience of the parties or witnesses, or 

(^) that such an order is expedient for the ends of justice, 
or is required by any provision of this Code, 

it may order — 

(z) that any offence be inquired into or tried by any 

Court not empowered under Sections 177 to 184 

(both inclusive), but in other respects competent 
to inquire into or try such offence ; 


31. Ajaib A 1953 Panj 222 : 1953 

Cr LJ 1423. 

32. Secretary of Stale for India v. Lown Karan, 


(1920) 5 PU 321: (1920) Pat Supp 
OWN 253: I PLT 451: 21 Cr LJ 
475 : 56 IG 507. 
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(n) that any partkular case or appeal, or class of cases 
or appeals, be transferred from a Criminal Court 
subordinate to its authority to any other such 
C.riminal Court of equal or superior jurisdiction ; 

{in) that any particular case or appeal be transferred to 
and tried before itself ; or 

that an accused person be committed for trial to 
Itself or to a Court of Session, 

(lA) Notwithstanding anything contained in sub-section fl) 

no application shall lie to the High Court for the exe S^of s 
powers under the said sub-section for transferring any case f om 
one Criminal Court to another Criminal Coit in the sa^ 

r^aTto die T"’- T f"" Por such transfer has been 

made to the Sessions Judge and rejected by him. 

anv^cLrivnV^’^ P®'" before itself 

iviLiJtrat/ f h °P ^ Presidency 

in fucr trial ’ provided in Section 267 , observe 

observe^d ^th. procedure which that Court would have 

observed if the case had not been so withdrawn. 

GouS-f^o^^nn ^ oP lower 

initiatu e ^ application of a party interested, or on its own 

hv fhti P’n exercise of the power conferred 

the annlfr motion, which shall, except when 

or affifmdibn ^ Advocate General, be supported by affidavit 

srrtS '!^J^^'y}\^ccused person makes an application under this 

nr w?thr. Court may direct him to execute a bond, with 

or without sureties, conditioned that he will, if so ordered, pay 

any amount which the High Court may under this section award 

y way o compensation to the person opposing the application. 

Notice to Public Prosecutor of application under this 
section —(6) Every accused person making any such applica- 
tion shall give to the Public Prosecutor notice in writing of the 
application together with a copy of the grounds on which it is 
made ; and no order shall be made on the merits of the appli- 
cation unless at least twenty-four hours have elapsed between 
tne giving of such notice and the hearing of the application. 

(6A) Where any application for the exercise of the power 
conferred by this section is dismissed, the High Court may, if it 

<y5inion that the application was frivolous or vexatious, 
order the applicant to pay by way of compensation to any person 
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who has opposed the application such sum not exceeding two 
hundred and fifty rupees as it may consider proper in the 
circumstances of the case. 

(7) Nothing in this section shall be deemed to affect any 
order made under Section 197. 

Adjournment on application under this section or 
under Section 528.— (8) If in any inquiry under Chapter VIII 
or Chapter XVIII or in any trial, any party interested intimates 
to the Court at any stage before the defence closes its case that 
he intends to make an application under this section or under 
Section 528, the Court shall, upon his executing, if so required, 
a bond without sureties, of an amount not exceeding two 
hundred rupees, that he will make such application within a 
reasonable time to be fixed by the Court, adjourn the case for 
such a period as will afford sufficient time for the application to 
be made and an order to be obtained thereon ; 

Provided that nothing herein contained shall require the 
Court to adjourn the case upon a second or subsequent intima- 
tion from the same party if the application is intended to be 
made to the same Court to which the party has been given an 
opportunity of making such an application, or, where an adjourn- 
ment under this sub-section has already been obtained by one 
of several accused, upon a subsequent intimation by any other 
accused. 

(9) Notwithstanding anything hereinbefore contained, a 
Judge presiding in a Court of Session shall not be required to 
adjourn a trial under sub-section (8) if he is of opinion that the 
person notifying his intention of making an application under 
this section has had a reasonable opportunity of making such an 
application and has failed without sufficient cause to take advan- 
tage of it. 

Explanation— '^ox\\\ng contained in sub-section (8) or sub- 
section (9) restricts the powers of a Court under Section 344'. 

(10) If, before the argument (if any) for the admission of an 
appeal begins, or, in the case of an appeal admitted, before 
the argument for the appellant begins, any party interested inti- 
mates to the Court that he intends to make an application under 
this section, the Court shall, upon such party executing, if so 
required, a bond without sureties of an amount not exceeding 
two hundred rupees that he will make such application wtihin a 
reasonable time to be fixed by the Court, postpone the appeal for 
such a period as will afford sufficient time for the application to 
be made and an order to be obtained thereon. 
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1. 

2 . 

3. 

3a. 

4. 


sections in 


5. 

6 . 

7. 


8 . 


9. 

10 . 

11 . 

12 . 

13. 

14. 

15. 

16. 

17 . 


18. 

19. 


20 . 


. 21 . 


Corresponding 
Codes. 

Earlier Law. 

Legislative Changes-1932, 1955. 

State Amendment. 

— Madras, 

Report of the Joint Committee. 

Committee 

Effect of 1923 Amendment and 1955 
Amendment. 

Scope. 

Procedure. 

—Powers of High Court under the 
Letters Patent 

Should the party move the High Court 

or the Sessions Judge in the first 
instance. 

Is the High Court competent to trans- 
fer without issuing a Rule. 

Affidavit 

Delay in moving the application. 
Notice. 

Order of a Single Judge is not appeal- 
able. 

Second Application. 

Is the whole case transferred, 

Procedure after transfer. 

Applicability of the section. 
—Application to Chapter VIH pro- 
ceedings and Chapter XII. 

Grounds of Transfer. 

Clause (a) — want of fair and impartial 
trial ^ 

—Justice should not only be done but 
shown to be done. 

Actual bias need not be proved. 

— Court shall place itself in the posi- 
tion of the accused. 

' — Cumulative Effect. 

Instances of Transfe.- — Gl. (a). 
—Complainant being a Servant or 
Relative of the Magistrate. 

near relation of 

Magistrate. 

— Complainant and Court identical. 

— Magistrate a necessary witness. 

—Magistrate taking pan during in- 
vestigation. 

— Magistrate acting as arbitrator. 
—Magistrate making personal inquiries 
for fresh evidence. 


SYNOPSIS 

former 


22 . 


23. 

24. 

25. 

26. 


27. 

28. 

29. 

30. 

31. 

32 . 

33. 

34. 

35. 

36. 

37. 

38. 

39. 


40. 

41 . 


42. 


43. 

44. 


—Magistrate’s conduct. 

— Magistrate putting prejudicial ques- 
tions. ’ 

Magistrate already forming decisive 
opinion. 

—Magistrate conducting trial on a 
gazetted holiday. 

Expression of opinion in a counter 
case. 

Grounds not sufficient for transfer. 

Instances of cases where transfer has 
not been granted. 

Sub-section (1) (b). 

Sub-scction (1) (c). 

Sub-section (1) (dj. 

Sub-section (1) (c). 

Retrial order by High Court. 

Reasons ought to be recorded. 

— If ‘expediency’ is political. 

— or is required by any provisions of 
this Code’. 

Sub-clause (1) (i). 

Sub-clause (1) (ii). 

Sub-clause (J) (iii). 

Sub-clause (1) (iv). 

Sub-section (1-A). 

Sub-scction (2). 

Sub-section (3), 

— Party interested. 

Sub-section (4). 

— Affidavit. 

Sub-section (5), 

Sub-scction (6). 

Sub-section (6-A). 

Sub-section (7). 

Suo-section (8). 

Application by party interested. 

Conflict between Private Prosecutor 
and the Public Prosecutor. 

— Inquiry or trial 

Can emergent orders be passed after 
an application for adjournment. 

Proviso to sub-section (8). 

Forfeiture of the bond. 

Can emergent orders be passed after 
transfer. 

Sub-scciion (9). 

— Sessions trial. 

— Explanation. 

Sub-section (10). 

Stay of proceedings by the High Court. 


ponds to S Codes. — This section corres* 

Stv 'of f- 

S‘'(3)°Ld°.ub (8)'' ''''' ‘‘“"'"f' '*“■ (I) (” »S| (<)*(4. sob^ 

sec. (d) and sub-sec. (8) were not in the Code of 1882 v y v 

were^wideT ^^6 of the Code of 1882 

.... ....ion), 
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but the Ameuding Act XVIII of 1923 has deleted the word ‘crimmar 
Hence the case-law on the point under the Code ol 1872 has been rcstoied 
and thus the High Court has power to transfer miscellaneous proceedings. 

By Act III of 1884 sub-sec. («) was introduced and read as follows 

“That such an order is expedient for the ends ol justice . 1 he Code o 

1898 added in the same the following words “or is required by any piovisions 
of this Code”. Sub-section (r) {iv) was inserted by Act HI Sub- 

SKtion (8) of the Code of 1898 was S. 526A of the Code of 1882 introduced 
by the said Act of 1884. Sub-section (3) was altogether new in the Code 
on 898 Under S. 35 of Act XXV of 1861 the High Court could not transfer 

a case for trial to itself but it was held in .dmrrr A/irt/i“ that the High c.oui t 

had such powers under S. 29 of the Letters Patent rhjs power su^qc^en^^^^^^^ 
was conferred on the Code by S. 64 of Act X of 187_. len i ^ 

had not under the Code of 1872 the power to transler an appeal lo ^ 

it exercised such powers in case, and such power uas expres v 

given by the Code of 1882. 

The power of transfer of appeal by the High Court, 
of the Letters Patent, is one which may ‘ 

This power has not been taken away by the Criminal Proced tie Code ol 

1872, and it is expressly provided in S. 526 ol the Ci. I . Code of 18 . 

Certain words in sub-sec. (5) and sub-secs. (6-A), f j 

inserted by S. 145 of Act XVHI of 1923. Sub-section (8) of the Code bcloie 

amendment read as follows : — 

“(8) If, in any criminal case or appeal, before the commencement of 
^ ^ the hearing the Public Prosecutor, the complainant or the 

Adjournment on accused notifies to the Court before which the case or 
" appeal is pending his intention to make an app ication 

under this section in respect of the case, the Court shall 

exercise the powers of postponement or f "‘‘°beinj 

in such manner as will afford a reasonable time or 

made and an order being obtained thereon, e ore i aoneal ” 

his defence, or in the case of an appeal, belore the hearing of the appeal. 

3 Leeislative Changes (1955).— Sub-section (l-.A) has been added. 

The\orV“or under S. 528” in sub-sec. (8) and the proviso have been 

added by Act 26 of 1955. 

¥ • w fl9321— The words ‘may under this section 

Legislative Changes (19^,. for the words ‘has 

award by way of compensation na\t . > u., c 9 Art 21 of 1932. 

power under this section to award by way of costs b y S 2 of Act 2 1 of 

The words ‘such sum "ot S-sc^ 

consider proper in the circumstances of f ^ person in conse- 

substituted for ‘any expenses reasonably r J ^ ^ 21 of 

quence of the application’ ibid, and sub-sec. q) was substituted by Act 

1932, sub-sec. (10) was inserted by Act 21 ot 

3a. State Amendment. — . .t 

4. R.p.« ot .1.. j..« 

a compulsory adjournment at any stage of the c P 


application under 
this section. 


33. 15 WR (Cr) 69 : 7 BLR 240 (262). 


34. (1882) 6 M 32. 
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has been unreasonably del^asld’’.^^^ of opinion that the application 

dilficult^’to ”ea^^vidn^‘'o!?e“““s o^oD'i^*'^ ^^6 somewhat 

against frivolous, vexatious or dTlatorv ^7' 

c ass deprecates any measure which makL ‘^nsfer. Another 

'\e think It is unavoidable to retain in he P ^ 
compulsory adjournment of a case when - W provisions for the 

has been notified. But we reco<rnise that ^PP'V a transfer 

they stand, have lent themselves to rross !hP'°'"'‘T as 

greater safe-guards are necessary For il therefore, feel that 

maintain the principle of the new^‘sub-sec p' J" '''■'' P'^'"®’ 

Court to award costs in dismissing enables the High 

modified It to this extent, that it will enable fhe'H-'7"p '^o'^'=''er, 

It IS of opinion that the application was frh I ’ Court m cases where 
amount by way of reasonable costs in the Ff vexatious to award such 

as It thinks fit. We think the |as - t'“ Court below 

superfluous in view of the provisions of S 54T^ of new sub-sec. (6-A) was 
satisfactoryTn sewal’respeSs " Tlie one^' ’ P^P^^ecl by the Bill was un- 

templated notification at any staee of the ^'^b-section con- 

before the commencement of a dav’s I provuded that it was made 
to the sub-section indicated that its aDnlirai'^'^'"^' words occurring later 
made before the accused was calb'^'^ " 0 ^ T' " notifiltion 

The Pioviso, therefore, which dealt whh ^ i. on his defence, 

formed after the accused had entered on hU^H ‘^Ppl/ ^or a transfer 

to the sub-section. We considered whpth^. ‘defence was not a true proviso 
an application made at any sta^e and *i should not refer to 

an adjournment should be comnulforv ^ such case discretion as to 

decided in favour of rejectinrlhe we have 

from other objections we think ft was provide for a bond. Apart 

involved by S. 526. Our amendment ®"bance the delays already 

compulsory adjournment at anv stale of provides for a 

may refuse to adjourn when it fc except that a Sessions Court 

unreasonably delayed. opinion that the application has been 

“It was suggested to us that we dmnld . 

providing for transfer of a case wi,in ^ f S. 526 

apprehending that he will not ^et a fair has reasonable ground for 

however, that the rulings of the ^ impartial trial. We think, 

that It would be a mistake to amend 5aSe'!:do^n^^ '''' 

deleted from sub-secs, (n) .‘criminar having been 

or Gh. XII of the Code about which ^ W. proceedings under Ch. VIII 

old Code need not be considered as siirh divergent rulings under the 

It has given effect to the decision in /?/? he transferred. 

which held that any enquiry bv a Macyf f Z)f7j and other cases^* 

to the High Court can be transferred ^ Criminal Court subordinate 

held that the High Court could not overruled the decision^® which 

tioner’s Act. transfer a case under the Legaf Practi- 


35. 45 A 700: 21 ALT 619- 25 Pr r t 
72 : 75 IG 984 : AIR (1924) A 76^ 


Qc ShuAui, 34 A 533 

36. 41 PR 1888. 
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The word “criminal” was by ihe amending Act (XI of 1874) struck 
out of S. 44 of the Code of 1872 but was again introduced in the Code of 
1882 and retained in the Code of 1898. In view of the conflicting rulings 
of the different High Courts as to the applicability of tliis section to cases 
under Ch. VIII and Ch. XII the Legislature has deleted the word ‘criminal’. 

See Commentary under the heading ‘Applicability of the section’. 

The amendment introduced in sub-sec. (5) has empowcrd the High 
Court to award costs to the opposite parly at the time of disposing of the 
application. Under the old Code of 1898 the Higli Court could direct 
security for such costs which would be recoverable provided the accused be 
convicted at the trial. This amendment is consequential upon the insertion of 
sub-sec. (6-A) which safeguards against abuse of the section by awarding costs 
to the opposite party if the High C'ourt is of opinion that the application is 
frivolous or vexatious. 

Sub-section (6-A) has been enacted to safeguard against frivolous, or 
vexatious applications by providing for the award of reasonable costs in the 
High Court and the Court below incurred by the opposite party. 

Sub-section (8) provides for a compulsory adjournment at any stage in 
order to afford the petitioner a reasonable opportunity for moving the High 
Court for a transfer of the case. This has given effect to the following 
rulings under the old Code.-*^ Tlie Magistrate has no longer any option 
in granting adjournment^* but is bound to grant the same. The words 
^'-before the commencement of the hearing’’' being substituted for “before the com- 
mencement of the appeal”, the Court shali grant adjournment at any stage 
of the case and the words that followed in old sub-sec. (8) indicated that the 
accused was obliged to notify his intention of making such application before 
he was called upon to enter on his defence.*® Tlie present sub-sec. (8) docs 
not enjoin upon the Court to inquire whether the application for adjourn- 
ment is bona fide or mala fide.^^ The decision of the Madras High Couri*^ 
which held that sub-sec. (8) was inapplicable when the application is made 
after the commencement of the hearing e.g.^ after the charge had been framed 
is no longer good law. 

The word “Criminal” having been deleted from S. 526 (1) (e) (ii) and 
(in) the substitution of the same by “In the course of any inquiry or trial” 
m sub-sec. (8) seems to be a consequential amendment. 

Sub-section (9) contemplates that the Sessions Judge may reject an 
application for adjournment made under sub-sec. (8) if he is of opinion that 
the petitioner has had a reasonable opportunity to move earlier and has not 
availed of the same. So the principle of Kalialludaly’s case*^ is applicable to 
cases under sub-section (9). 

Effect of 1955 — Amendment . — Sub-section (1-A) has been inserted 
because under sub-sec. (1-C) of S. 528 the Sessions Judge may transfer a case 
from one Court to another Court. Proviso to sub-sec. (8) provides that the 
Court may refuse to adjourn the case upon second intimation. 

37. Palakdhari, (1882) 15 G 455 ; Virasami 

(1896) 19 M 375 ; Surat tail, (1902) 

29 C 211 :6GWN251. 

38. Kali Charan Chose, (1906) 33 C 1183: 

10 OWN 793 : 3 CLJ 637 : 3 Gr LJ 

477. 


39. Otandas, (1915) 8 SLR 341 : 16 Gr LJ 
476 ; Joharuddin, (1904) 31 G 715; 
Dhone Kristo, (1901) 6 CWN 717. 

40. Raggu Mat, (1912) 214 PLR 1912 : 13 
Gr LJ 746. 

41. In re Katialludaly, (1911) 35 M 705. 
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Court to another. 
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407 Ss. 178, 191, 192, 346, 

407 (2), 409 Proviso, 487, 526-A, 528, 556. • . . . 

6. Scope. After the insertion of sub-sec. (1 -A) by Act 26 of 1955 if 
li^'nodrTvXir t!’'^ CrimLai Court 

f i ilv wllre Sessions Judge in the first instance.** 

ou ide h^ W ‘o another 

outside the Sessions Division, he will move the High Court direct. 

the LettrrrPa‘iei;r^^“':5o*’ r”.‘’ r***" ”*^1* Court to transfer under 

s Mnftui^p" Patent Mad., Bom.) and 

follows ■— ’’ ^ (Rangoon) the Letters Patent read as 

“And We do further ordain that the said High Court shall have power 

O direct the transfer of any Criminal case or appeal from 
any ouri to any other Court of equal or superior juris- 
ic ion, and also direct the preliminary investigation or 
trial of any criminal case by any officer or Court other- 

to anv*Courf norh”‘®'" "o power under S. 526 to transfer a case 

eaers Paten jurisdiction to try a case, it has powers under the 

dbect bv wavT., '5^5. as amended in 1919, to 

Under the Code ^**‘'** Court ought to stay its hands.** 

caL of ‘tViaP miLif h had no power to transfer a 

and the Code of 879 ‘lie powers under S. 29**, 

a^o^the^S" 'c ‘aSe'a"' foSearS bT 

?or ' 

^882 

under S 145 h ’ 'i ®*^u^a High Court in T-o/iV ,V/o/i«n*‘ transferred a case 

d e Madra "‘u S. 29 of the Letters Patent and 

bn mar sfer^i^H ^ ""^er the same sec- 

Court in “"der Ch. XII of the Code. The Bombay High 

the Court f th another case'*® transferred a criminal case from 

held fur^rer thnf •' f"r ®°™hay High Court Original side and 

eld further that a single Judge had power to order such a transfer. 

confo'^an^^no^er^'f I' has held that the Letters Patent does not 

Cl. 28 is qualified by ClTb.*" conferred by S. 526 since 

t t n T' 1 1 ^ ®* — "f'he High Court has no powers under S, 

Letters Pa"em"*»“‘'^ proceedings but may transfer the same under S. 29 of the 


4 :^. 

43. 

44. 

45. 

46. 

47. 


Amba Prasad, 1957 Gr LI 272 fAlM 
(1922) 24 Gr LJ 351. ^ 

mam"' ^ 

6M32. 

^litMo^n,(l90\) 28 G 709 ; Sunil 


48. 

49. 

50. 


(1904) 29 B 575 ; 7 Bom LR 104 ; In 
re Vasudeo, (1918) 21 Bom LR 274 : 
20 GrLJ215: 50 IC491. 

Ashu V. Mg Po Khan, IR 632 ; 2 Bur 
LJ 236: AIR (1924) R 100. 

Topes, (1918) 46 G 31 : 20 Gr LJ 241 : 
49 IC913. 
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8. Should the party move the High Court direct or move the 
Sessions Judge first. — In cases where a party seeks a transfer of a 
case outside the District it is not necessary to move the Sessions Judge 
first before coming to the Higli Court. One may move the High Court 
direct. But in cases where the transfer sought is within the District, the 
High Court will not entertain the application direct, as under S. 528 of the 
Code the District Magistrate has the jurisdiction to transfer such cases, 
although there is no bar to the High Court transferring such cases. Ordina- 
rily, the High Court will not transfer a case pending before a Magistrate 
unless the party applying for transfer has moved the District Magistrate 
before coming to the High Court. Under the amended sub-sec. (1-A) a 
party has got to move the Sessions Judge before moving the High Court. 

9. Is the High Court bound to issue a Rule or can it transfer 
a case without issuing a Rule ? -Ordinarily the High Court issues a 
Rule after hearing the State, or if the State does not appear on notice, the 
complainant, and it cither grants or rejects the application for transfer after 
perusing the explanation of the Magistrate in whose file the case is pending. 
But when the accused person applies for transfer he is bound under sub-sec. 
(6) to issue a notice on the Public Prosecutor i. ^., the Deputy Legal Remem- 
brancer for the State at least 24 hours before the application is presented 
before the Court. The High Court in cases where the Stale on notice does 
not oppose the application may instead of issuing a Rule gram the transfer. 
But the practice is to issue a Rule calling upon the District Magistrate and the 
complainant to show cause why the case should not be transferred with direc- 
tions, in cases where there are allegations of bias in the sworn petition of the 
accused petitioner, to the trying Magistrate to offer explanations on the 
allegations made in the petition. Besides it is not always thought safe to 
proceed ex parte on the petition of the accused person unless the transfer asked 
for is on a point of law. 

10. Affidavit. — Applications for transfer should always be supported 
by affidavit®^ except when the applicant is the Advocate General, vide 
sub-sec. (4) which was introduced in consequence of the decision in 
Zuhiruddin* s case.®* 

Affidavit of accused. — Ordinarily affidavit made by accused persons \s nox 
accepted as it is not worth the paper on which it is written because no oath 
can be administered to an accused, vide S. 342 (4). See Bindeshri^s case.®* 

The Lahore High Court has held in Gulam Muhammad^^ that an accused 
can make an affidavit in support of an application for transfer and the 
Allahabad High Court has also held to the same effect in Baddu Khan^^^y but 
it seems that these decisions overlook that no oath can be administered to an 
accused except when he offers himself as a witness under S. 342A. 

A relation or a Tadbirkar who has looked after the case for the accused 
should swear in an affidavit on behalf of the accused. When the complai- 
nant is the petitioner, of course he can swear the affidavit. 

Inaccurate Statements in affidavit — are to be strongly deprecated. Although 
the making of inaccurate and disingenious statements in such petitions was 


51. In re Fouseca, (1904) 6 Bom LR 480 ; 
followed in Ghulain Nabi v. Jamala, 
(1923) 24 Gr LJ 466 : 72 IG 882 : AIR 
(1923) L 685 (1) ; Xathuram, A 1951 
Raj 158. 


52. (1876) IG 219 (FB) : 25 WR (Gr) 27. 

53. (1906) 28 A 331. 

54. (1922) 3 L 46 : 23 Gr LJ 399 : 67 IG 
351 : AIR (1922) L 113. 

54a. AIR (1928) A 182. 
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'tha^'theT^'r'*^’ •' ‘'*® leading case of Duperyon v. 

tlie liec a . should not be rejected on that ground if living 

have"aot ***' application.-“The impression appears to 

ignored if theTirtl. orders of mofussil Courts can be 

an o der ha be'^n . h'k" to telegraph to their legal advisers either that 

against the nrar ^ T" *''• '^e must protest 

petitions of transfer become common in this Court, to file these 

^^h^ee vvLks to ive H given a fortnight or 

as possible and we shall l • 'r ^ite duty of parties to come to us as soon 
unless sufficient time ! unable to stay proceedings ordinarily 

Such Tnniii" t‘ 1 ^0 issuc a Rulc and o^/d/w an explanation"^^ 

pSed 'he earliest possible opportunity - 

S, fe rn ^ fhe party a day or two to come to the High 

naiist get the certified copies of the orders with expedition-fee^ 

ing c?ses^^ffiat"a°M3,'r3 ?"'« the view in the follow- 

i'^norinir a T’rtM/e tr/e ° e acts injudiciously in proceeding with a case 
Conr s? Ulegramfrom the Vakil who has obtained a Rule in the High 

held tU ' th"e CoiirT P‘“«<^dings or the view in Hem’s case- \vhere it wt 
fal ehood of ^L3 egr l'h'T ''ho^ld satisfy itself about the truth or 
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Ch. tiansfer ol an inquiry under Ch. VIII or Ch. XII or 
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be rLade fr th '^ith its report any objection that may- 

emade to the proposed transfer- Para 78, Bom. H. C. Cr. Circ. p. 50. 

trans^rr^nCT given to accused on transfer. — Before an order 

nr C°''t't to that of another is 

should not be accused to show cause ivhy the transfer 
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Before the transfer of a case from one criminal Court to another can be 
made in cases in which the accused objects to the transfer, the prosecution 
must bring forward the very best evidence to prove that a fair trial cannot 
be had in the district in which the case is ordinarily triable.®^ 

13. Order of a single Judge on the original side rejecting an 
application for transfer is not appealable. — The Laliore High Court 
has held that the order is not a ‘judgment’ and hence not appealable.®^ The 
Madras High Court held a contrary view in Krishna Reddy v. Thanikachala 

Mudali.^^ 

14. Subsequent or second application for transfer.— Sub-sec. (8) 

having been amended by Act XVTII of 1923 an application for transfer may 
be moved at any stage before the defence closes its case ; it follows that a 
second application is maintainable after the first application has been 
rejected. 

The view of the Allahabad High Court,®* that it will decline to permit 
the petitioner in a subsequent application for transfer to urge in support of 
the application any ground which had been or could have been put in on 
the previous occasion, is still good law. Under the proviso as amended in 
1955 the Court may refuse to adjourn the case on second application. 

15. Is the whole case transferred ?— Yes. Suppose there aic 50 
accused persons in a ‘rioting* case and the application for transfer is on behall 
of 5 of them ; when the case is transferred the case of all the accused persons 
including the 45 others who did not join is transferred. 

16. Procedure after transfer.— (a) Transfer to High Cour/— Under 
Stib-sec, (1) (Hi) the High Court may direct that any particular case or 
appeal be transferred to and tried before itself. 

The word ‘criminal’ has been deleted from this clause and Cl. M) (ii) by 
S. 145 of the Amending Act XVIII of 1 923. “Effect of amendment” 
supra and the commentary under the head ‘Applicability of the section’. 

When a case or appeal is transferred to the High Court, the trial may, 
if the High Court so directs, be by a Jury, and the appeal must be heard 
by the Criminal Bench. See S. 267 supra. See sub-sec. (2) of this section for 
procedure* 

(6) Case must be transferred to a competent Court — Ss. 177 to 184 relate to 
place of inquiry or trial. 

Section 526 enables the High Court to transfer Criminal proceedings 
initiated under S. 107 of the Code, to any other Criminal Court of equal 
or superior jurisdiction and the order of the High Gourt will give juris- 
diction to the Court to which the case has been transferred to make the 
inquiry.®® A case under S. 107 should be transferred to another District 
only in exceptional cases.®® When a lower Court has no jurisdiction or is 
not competent to inquire into or try' such offence, the High Court cannot 
confer jurisdiction upon such Court by directing a transfer.®’ In a later 
decision however it was held that such a transfer could be directed under 
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(as amended by Act XVIII of 1923) more particularly S. 340 (2) to be quite 
sufficient. 

The amendment has restored the following cascs®^ which held that the 
expression ‘criminal case* includes a proceeding under S. 145, and set at rest 
the doubt expressed in LoA'a Mahton's case.®^^ See commentary on S. 145 
supra p. 386. 

18. Grounds of Transfer. — The heading deals with the most impor^ 
tant portion of this section. 

A petition of transfer need not set out the grounds separately as in other 
applications in revision. It would be sufficient to state the allegations in the 
petition with a prayer or one may draw up separate grounds. We have 
observed supra under the heading ‘Procedure’ that all applications under 
this section except when the applicant is the Advocate-General (or the 
State) must be supported by an affidavit or ‘affirmation’ and one must 
generally move such applications in open Court, vide sub-section (4). We 
have also considered therein whether the accused may make an affidavit or 
not. 

19. Sub-section I (a). ‘Want of fair and impartial trial’, — This 
clause has raised a controversy and it is very difficult to persuade the Courts 
to grant a transfer on this ground. The allegation is one of bias and the 
High Court is loath to believe that the Magistrate has any bias against 
any party to any proceeding before him. Case~law^^ has established that you 
need not prove actual bias in the Magistrate but if there is a reasonable apprehension 
in the mind of the petitioner that he will not get a fair and impartial trial at 
the hands of the trying Magistrate the case will be transferred. 

English cases. — It is well to remember liere the views expressed on the 
point by the Judges in England. The oft-quoted case is that of Seargent 
V. where Lush, J., observed “By the Common Law, a Judge who 
has an interest in the result of a suit is disqualified from acting, except in 
case of necessity. The law does not measure the amount of interest which 
a Judge possesses. If he has any legal interest in the decision of the question 
one way he is disqualified, no matter how small the interest may be. The 
law in laying down the strict rule has regard not so much perhaps to the jnotives which 
might be supposed to bias the Judge^ as to the susceptibility of the litigant parties. 
One important object, at all events, is to clear away everything which might 
endanger in the administration of justice which is so essential to social order 

and security The applicant stands upon his 

legal right and calls upon us to give effect to it”. In another case of 
personal interest on behalf of the tribunal, Viscount Cave L.C., in Frome 

United Breweries Co. w. Bath Justices^^ luovds, if there is one 

principle which forms an integral part of the English law, it is that every 
member of a body engaged in a judicial proceeding must be able to act 
judicially ; and it has been held over and over again that, if a member of 
such a body is subject to a bias (whether financial or other) in favour of 
or against either party to the dispute or is in such a position that a bias 
must be assumedy he ought not to take part in the decision or even to sit upon the 
tribunal”. Lord Carson, at p. 618 of the said report®* observed “No one 


82. Jaggu Ahir Murli Shukuty (1912) 34 
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biassed should be incapacitated from sitting**.^® Real bias is not necessary 
to be proved but the question to be considered is if there is a reasonable 
inference that Magistrate may be prejudiced — willingly or unwillingly against the 
accused.^^ 


Stephen, J., in Xarain Chandra Bannerjee v. The Howrah Municipalit}^'^ 
followed the leading case of Duperoyn w, Dnver^^ observed that to 

give effect to insufficient and unreasonable grounds would be to encourage a 
distrust in the integrity and independence of the Magisterial Courts in this 
country which would amount to a serious evil. 

What is a reasonable apprehension must be decided in each case with 
reference to the incidents of the case and surrounding circumstances.®^ 
Mere fanciful apprehension on the part of an accused cannot be a ground 
for transfer of a criminal case.®^ In the instant case®* simply because 
the trial Magistrate is subordinate to the District Magistrate, who in his 
capacity as Labour Commissioner, has dealt with some matters relating to 
the Union of which the petitioner is the President, it does not mean that he 
will be influenced by the latter. A contrary view has been held in®^. To 
justify a transfer something more than a mere wrong order by the Magis- 
trate is required so as to raise in the nnnd of the party concerned a 
reasonable apprehension that he could not get fair and impartial trial.®® 

Court should place itself in the position of the accused. Mitra, J., 
(Holmwood, J., Contra) following®^ observed “What is reasonable is a 
question which must be decided in each case with x'efcrence to the incidents 

themselves and surrounding circumstances 1 he foolish idea, it is 

true, of a litigant cannot be the criterion for judging what is reasonable 
apprehension, but I think the duty of the Court is to place itself in the position of 
the accHsedf to consider the facts and circumstances attending his position and 
then to decide the question of reasonableness or otherwise. Abstract reason- 
ableness ought not to be the standard”. 

It is always embarrassing for a Court to try a case, of the facts of which 
it has some personal knowledge.®® The High Court will not pass an order 
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fact.® The fact that the Magistrate trying the accused may be cited as a 
witness for the defence is not sufficient whicli may be reason for committing 
the case to the Court of Session instead of passing the sentence himself, but 
the fact that the evidence of the Magistrate is necessary and material to the 
defence is sufficient. 

Bona Jide intention of calling the Magistrate as a witness is required to 
justify an order of transfer.^- 

Magistrate taking part during investigation. — When a Magistrate 
was present at a search made by the police during investigation, it is expedi- 
ent that the case should be tried by some other Magistrate.*^ 

Magistrate acting as private arbitrator— ought not to subsequently 
deal with the same dispute in his capacity as a Magistrate.** 

View of the locality by Magistrate— does not render him a witness 
and IS not by itself a ground for transfer as local inspection is allowed by law.'* 

A contrary view has been held in Manikam}^ whicli is no lonijer eood law 
see S. 539B infra. ^ 

Magistrate making personal inquiries for fresh evidence.— Such 
Magistrate is disqualified as it is impossible for him to complete the trial of 
the case without being inffuenced by what he had himself seen and heard in 
the markets.*’ 


Magistrate's conduct justifying reasonable apprehension is a 
good ground. — The refusal by the Magistrate to permit cross-examination 
of P. Ws. after all of them had been cxamined-in-chief, the cancellation of 
bail bond of two of the petitioners and the increase of' the liail from Rs. 100/- to 
Rs. 250/- in the case of the third petitioner after they applied for adjournment 
to move for transfer and the refusal to give them copies are good grounds for 
transfer.*® XVhere a trying Magistrate stopped the cross-examination of the 
complainant in a case because in his view the complainant had been fully 
cross-examined for one hour, held, the Magistrate was guilty of indiscretion 
and the accused was justified in asking for a transfer.*® 


Magistrate putting questions to accused prejudicial against him. 

Where a Magistrate on the assurance of the Police peshi clerk asked a wit- 
ness whether the accused had ever been challaned in a budmashi case, held, the 
action of the Magistrate was sufficient to direct a transfer. 


Magistrate already forming decisive opinion will be precluded 
trying the case.— Transfer was directed ^xhere there was an unusual 
and illegal procedure in acquitting the accused before disposing of the case 
under S. 203 without examining the complainant’s witnesses whom he had 
summoned and the Magistrate formed a decisive opinion in the case before 
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ISCrLJ 234 : 23 IC 186. 



1562 


CODE OF CRIMINAL PROCEDURE, 1898 [S. 526, NOTE 22 

hearing tlie evidence for the prosecution.^i Where a Presidency Magistrate 
had made up his mind regarding a case the High Court transferred the case.»^ 

Magistrate conducting a trial on a gazetted public-holiday or after 

Court hours"*^ — Transfer was directed . ^ 

Espression of opinion in a counter case if a good ground —It is 

no good ground for holding that the Court is incompetent to try the ‘second 

case.- It has been held however that the High Court will in the inleresls of 

transfer the case where the Magistrate in a counter case on the same 

facts had prejudged the guilt of the accused.^ The opinion expressed by the 

Magistrate m a previous case in which the accused was tried and convicted 

on a separate and distinct charge is in itself no ground for the transfer.^' 

\\ here the impressions recorded in a judgment by a Magistrate are derived 

from evidence, however erroneous they may be, they cannot be classed as 

instances of personal bias, which is regarded as disqualifying the Magistrate 
trom trying the case.^^ ° 

22 Ground not sufficient for transfer. -Rejection of adjournment 

particularly in a murder trial is not a ground of transfcr.as The fact 

Magistrate has examined the accused exhaustively under 

S. 342 before the prosecution case was closed, or that he did not examine 

accused after the prosecution witnesses have been further cross-examined, 

or the Magistrate disallowed questions in cross-examination, or wrongly 

admitted evidence-^2 passes order which may be illegal arc not grounds 
for transfer. ^ ® 


Instances of cases where transfer has not been granted.— Transfer 
is not granted on and sentimental grounds when an application is made 
under Cl. (I) (a) of this section qj. possibility of the Magistrate 

not giving effect to a legal ground.^^b or on expression of opinion in a counter 
on a discharge m cross case^sd in a previous case where the petitioner 
was tried on a separate or distinct charge, or superior Magistrate holding 
strong views, or improper exclusion of evidence or error in disallowing 


21. Sinnai Gounden, (1897) 20 M 388 ; 

Makhan Singh V. Ranjit Singh, A 1961 
Punj 170. 

22. Harish Chandra Telcherkar, (1907) 10 
Bom LR 201 : 7 Cr LJ 194 j Bhanwar 
Lai, A 1951 Raj 107 ; Anntibeg, A 1944 
N 320 J 46 Cr LJ 601 ; Ratilal Jasraj, 
A 1956 B 385 : 1956 Cr LJ 712 ; In re 
Sadashiva Goundar, \ 1942 ^I 69; 
Munar Panday, A 1942 P 77 : 43 Cr LJ 
48; Yar Ali Khan, 29 CWN 316: A 
1925 G 480 (Magistrate observing 
witnesses’ features and from his 
demeanour it appears not speaking the 
truth ; Harbans Singh v. Daroga Sngh, 
A 1957 P 661 : 1957 Cr LT 1308. 

22a. Nirtna, A 1953 H P 12. 

23. Ramdiia, (1928) 107 IG 779 : AIR 
(1928) L 334 (1). 

24. Hargoiind, (191 1) 33 A 583 : 12 Cr LJ 
564 : 12 IC 652 ; Rajani Kanta Dull, 
(1909) 36 C 904 ; see Dayaram, AIR 
(1928) N 217(1). 

25. Rangasami Gounden, {\907) 30 M 233 : 

2 MLT 89 ; Chandramani Sarma v 
Kunja Bendi, (1900) 4 CWN 824. 

26. Hayal Khan, (1917) 4 PLW 21 : 19 
Cr LJ 121 : 43 IC 409 ; Amrit Mondal, 


1 PLJ 399 : 18 Cr LJ 95. 

27. In re Vadilat Uttamram, (1904) 6 Bom 
LR 1092. 

28. Harbans Singh Daroga Singh, A 1957 
P 661 : 1957 Cr LJ 1303. 

29. Monar Panday, A 1942 P 77. 

30. Md. liyas, A 1950 A 312. 

31. Dewan Singh, A 1940 L 527 : 42 Cr LJ 
284; U. Saw, A 1938 R 456 ; Sarayan, 
A 1936 N 146. 

32. Om Radhe, A 1939 S 238 ; Ananta 
Kumar, A i960 Tripura 14. 

32a. Masher Khan, (1927) 29 Cr LJ 220 : 
AIR (1928) L 276 : 107 IC 108. 

32b. Md. Azimv. yiaz Muhammad, (1928) 
107 IC 773 : AIR (1928) L 317(2). 

32c. Har Goiinda, iZ A 583 (1911); In re 
Vadi Lai, (1904) 6 Bom LR 1092; 
jValhiMat, (1914) 15 Cr LJ 253 : 23 
IG 205 ; Amrila Mandat, (1916) 1 PLJ 
339: 18 CrLJ95. 

32d. Mahram Dhani Bux, (1911) 5 SLR 264: 
13 Cr LJ 532 : 15 IC 804, distinguish- 
ing Kali Charan Ghose, (1906) 33 C 904. 

32c. Hayat Khan, (1917) 4 PLW 21 : 19 
Cr LJ 121 ; 43 10 409. 

32f. Chandi Misser V, Shyama Charan, (1920) 
22 Cr LJ 257 : 60 IG 657. 
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certain questions and refusal of bail,®-« or on tlie co-accused being found 
guilty in a previous trial, or the Sessions Judge’s order for trial on graver 
charges.®-^ 

23. Sub-section (1) (b) — Case involving some questions of law 

of unusual difficulty. — The mere possibility or probability that difficult 
questions whether of law or fact will arise, is no reason for transferring a 
case. 

The cases under which a criminal case may in England be brought up 
by certiorari for trial in a superior Court have little or no applicability inas- 
much as in India an appeal both on law and facts has been provided for in 
criminal trials.®^ 

24. Sub-section (1) (c). — As to view of the place see commentary ante 
under the same heading. 

25. Sub-section (1) (d). — Where the convenience of a large number 
of defence witnesses will outweigh the convenience of prosecution witnesses 
who are few in number, transfer should be directed.^* See however the case 
of Bhairab Chunder Chuckerbutty^^ where, it was held tliat the confidence and 
impartiality of the tribunal ranks very much higher than the convenience 
of parties and witnesses. 

Confidence in the Court administering justice on the part of both parties 
and of the public is a vital element in the administration of Justice, so much 
so that a reasonable apprehension tantamount to lack of confidence has been 
held by the Courts to render a transfer advisable. .\ special Judge or a 
special venue directed by State Government is apt or at least is capable of 
being used to destroy this confidence.-** 

If almost all the witnesses were residents of a particular locality and the 
trap was also laid by the Police of the place, the ends of justice will be better 
served if the trial took place at that place.^^ Though inconvenience caused 
to parties by adjournments is to be regretted the High Court rejected the 
application for transfer on this ground,^® or where adjournment has been 
refused.®® 

Where order of the Magistrate showed that he was of tlie view that the 
accused had conspired to delay the hearing of the case and for the purpose 
they had obtained false medical Certificates, transfer was granted.*** 

26. Sub-section (1) (e). — Expedient for the ends of justice. Rankin and 

Mukherji, JJ., held : — “ the question as to whether a trial before a 

particular Magistrate is expedient in the ends of justice or not is a question 
which has got to be considered from the point of view of the accused person as welly 
SiTid unless it is impossible to a Magistrate other than the one who has 


32g. Muhammad Ally, (1909) 4 Bur LT 1 13.' 
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"“reused person on the same charge at a previous trial or 

Aliistra f had^x^ "PP‘‘'d in cases "where 

sup^a under .Ids headi^. " counter-case- *r commentary 

^ * 

of ln![^t'ind7^k?(ir^?‘“' °r ^ conspiracy to commit criminal breach 

£■ If 

unders sTb nWe^o a ^ withdraw the case 

I * • I 1 " *tbclf and added a direction under S 526 i2\ that the 

was u tified ^ ^ t? ' in these particular circumstances the High Lurt 

bu he re i the charges in the exercise of its inheren%owers 

s^oL a protracted trd-'w^ "°K ^ - these persons 

the tryine Mapistratr - ■ complainant purchased a car through 

being?u tffi 1 ^ apprehension in the mind of the accused 

T dI ric ; rdin-iir' ‘■'“.^f^red.- Where no practitioner in 

accu ed it is a pnn^ <tniplo>jd ,n criminal cases is willing to act for the 

cln,«L'',™,S“r,tr(|.' (IS52) 

U I i^**Vu*’ ®*'‘*®*' *^y Court without stating if retrial to be 

SresuSdtarirwyfu®'®^*^'^®®’^* order -It should not be 

retriarshould l e ^ '1“''= ^'=‘' ‘^'’“rt to direct that the 

the matter is Ipfr tn tl he same Magistrate. Under these circumstances 

got to appoint 

.,ot=d „,.d„ 0„m„,™,.ry .“J (i", ">'• 

..e~tEr .a",” *" 

not anv*^Dcd!pt?rt^r^* poHtical.—The expediency rci'erred to in this clause is 
of jifstke ^0 ^ ^ "" political point of view but merely the expediency 

new i? the CodroTfsga. “Z s'^"i9k'“"* These words svere 
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Failure to take objection under S. 191 does not amount to a waiver of 
the right.^^ It has been held that the failure to inform the accused of his 
right to have the case tried by another Court is an illegality. 1 he fact 
that a Magistrate taking cognizance of a case under paragraph (c) of S. 190 
did not inform the accused that he was entitled to have the case tried by 
another Court, is a ground for having the proceedings set aside, but not for 
making an order for transfer . See S. 487 which provides that certain 
Judges and Magistrates shall not try otlences referred to in S. 195 when 
committed before themselves, and S. 556 which deals with cases in which a 
Judge or Magistrate is personally interested. 

See also cases noted under sub-section (1) (a) heading ‘‘Magistrate 
forming decisive opinion ‘or expression of opinion in a counter case’ which 
properly come under this head, and also the following case^^ where it was 
held that there should be a transfer if circumstances had happened which 
lead the petitioner to reasonably believe that the Magistrate has already 
prejudged the case against him.” 

27. Sub-clause (l)(i). — \Vhere a Court has no jurisdiction, High Court 
will not deal with questions of jurisdiction. It is for the Court seized with 
complaint to deal with the question. If the Court wrongly assumes jurisdic- 
tion the rcvisional powers of the High Court under .S, 439 will be invoked. 

Where the Court has no jurisdiction to entertain a case the High Court 
cannot by a transfer invest it with jurisdiction to try it. Where on tlie 
day of framing of the charge the Magistrate was of opinion that on the 
prosecution evidence the offence appeared to have been committed outside 
the local limits of his jurisdiction, held it was a lit case for tiie exercise of the 
powers under this clause.®’ Where the accused were convicted in a jury 
trial before the Additional Judicial Commissioner, Sindh and the matter was 
rclerrcd to the Judicial Commissioner and on appeal the matter was referred 
to a third Judge who set aside the conviction and directed a retrial and 
ordered under S. 526(c) that the case be transferred to the Sessions Judge, 
Hyderabad, held, he had really transferred the case under S. 423.^® 

28. Under Sub-clause (1) (ii) ‘to any other Criminal Court of 
equal or superior jurisdiction’. — The Court of a Presidency Magistrate 
is a Court of equal jurisdiction with that of the Chief Presidency Magistrate 
and the High Court has the power to transfer a case from the file of a Chief 
Presidency Magistrate to that of any other Magistrate.^* 

Sub-clausc (ii).— Both the Courts must be subordinate to the High 
Court concerned. Hence the Judicial Commissioner, Bilaspur has no jurisdic- 
tion to transfer a case to a court in Himachal Pradesh.®* Original Criminal 
side of the Hyderabad High Court is subordinate to the Appellate side and 
a Division Bench of the High Court can transfer a criminal case from the 
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Se^J«dge.«‘ There is no bar to the 

Hi^hCouit transteiTiiig a case under S. 107 of the Code from one District 

o another, but the power should be exercised in exceptional cases as it is 
inconvenient to transfer such proceeding.^ 

f] (ixi).— i:hc High Court can withdraw a case to itself see 

uSersflori 0 proceedings instituted 

Inn !i- . from one District to another to a Court superior or equal 

junsdic ion Wiicn on an appeal from the Sessions Judge the High Court 

o LtnfiV 'r ^ retrial before the High Couft in its 

TliP^R^ ^ Sessions, it cannot be supported either under S. 423 or S. 526 

II’ ’* without jurisdiction cannot be transferred since in such a 

case the case cannot be said to have been legally instituted.®* 

Mulsaddi Lai that e.xpression has been used in a larger sense i.e. the nerson 
ovei wiiorn a criminal Court exercises jurisdiction. ’ ^ 

31. Sub-section (1-A).— See notes under Effect of Amendment Sub- 

from 'I P \ 26 of 1955. Applications for Iranlfer 

■ IT r Magistrate should be made before the City Sessions Court 

in the first instance in* City Sessions Court, West Bengal Act 20 of 1953) 
1951. Presidency -Magistrate m Greater Bombay t-iVc Bombay Act 23 of 

32. Sub-section (2) — ■S'cc commentary under sub-section (1 ) fm) anfr 
roudare is the same as that applicable to the trial Court had tL Le noi 

been vyithdraum. Only where the trial is by the Sessions Judge and the 

Hi^h Couit under sub-sec. (1) (iti), withdraws the case to itself for trial that 
It may direct under S. 267 the trial to be by Jury. 

33. Sub-section (3).— This sub-section was new in the Code of 1898 

“Sla°eTe\n ofObil-cr ‘Procedure” aat>, as also 

f'n frtT ti quoted under that head. The Hi^h 

of anv ’t J l'' section ran aioto to direct trfal 
ofaiiy caseby any Magistrate considered fit by it, even thoush neither 

party ^has applied for it, and without acting L "report of'the Ser 

, ■ interested.— The Patna High Court has held that a party to a 
proce ed ing unde r S. 145 is not entitled under S. 526 (8) to a pos%oLmcnt 
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for the purpose of enabling him to move the High Court to transfer the case, 
although the Magistrate in the circumstances of the particular case could 
have exercised a proper discretion in giving the first party time to cross- 
examine the second party’s witnesses.^^ 

Where a case is prosecuted by the Stale, the party interested include 
persons who lodge the First Information Report. Ordinarily the com- 
plainant or the Public Prosecutor or the accused are parties interested, 
but where the first information has occupied the position of the accused he 
can legally be a party interested.’^ A third party cannot object to transfer.'^ 
Party interested in S. 526(8) includes an informant under S. 107.’^ 

34. Sub-section (4). — For sustaining applications o! transfer of 
criminal cases made on behalf of the State two things are necessary one 

is proof of the facts alleged and the other an affirmation that the State feels 

a real apprehension that there would be miscarriage of justice. The 
Deputy Superintendent of Police is not competent to speak for and in the 
name of the State.’® 

Affidavit by Police-Officer, in an application for transfer by State, is not 
proper.” An Affidavit is completely useless when all the facts averred in it 
have not been verified by the deponent as being true to his belief.’® 

An advocate can act upon instructions from the client but he should 
not make wreckless allegations against the Magistrate.'^ 

Every application when moved by a private party must be supported by 
an affidavit. 


For affidavit by accused see commentary supra under that head. An appli- 
cation under S. 64 of the Code of 1872 corresponding to S. 526 should be 
made, not by a letter to the English department of the High Courts but to the Court 
in its judicial capacity, and should be supported by affidavit or affirmation 

in the usual way.®® 

An affidavit in support of an application by the State sliould be sworn 
by a gazetted officer such as the Secretary or the Joint Secretary to the State 
Government.®^ Where an affidavit filed along with an application for trans- 
fer under S. 526 was sworn before an olficer of the District Judge’s Court, 
heldy the affidavit was not sufficient for the purpose of S. 526 (4) and the 
application could not be entertained.®" Although S. 539 uses the expression 
‘Judge’ which includes an Additional Sessions Judge or Assistant Sessions 
Judge or a Subordinate Judge, under S. 19 I. P. C. illustration (/') Judge 
includes a Magistrate. For sustaining applications of transfer ot cases made 
on behalf of the State two things are necessary, one is proof of the facts alleged 
and the other that the State feels a real apprehension that there would be 
a miscarriage of justice.®® 
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tutes ‘Hfso ordered" for df comdLd” 1923 sub.ti- 

proseculor opposing the application wld ^1*® private 

tiou ol the accused. The Leffislatuie dnes'^ ' ? on the convic- 

costs to be awarded to the accused asihl IT 1'°'' 

the accused although the Legislature has nrovdd*?] ^r “PPl'^^ation, by- 

party including the accused in sub-sec r°^ ‘1”^ successful 

tions. “ (b-A) m cases of frivolous applica- 

of Justice at thtinsUnce''of7hfrcc7seTthe H interests 

pay the costs of the pLecutbn v^ne State to 

Mo/iirn ^'‘aih Bisi.^* ^ itncsscs m the case of Khetu Panday v. 

the aLsS*’n7ticT“o^®thrPub7k‘^^^^^ 

1‘earing of the application is mandarorv 7 ^4 hours before the 

practice Rules are issued on Mondays tl ' ’ °"{®times we find as a matter of 
High Court, although the order is^n^’sif T‘'°" °‘’‘he Calcutta 

24 hours actually elapse. True from learned Judges before 

section requiring nolice to the Public Pr^ ^'^ection, which is the only sub- 
nant need' not Sit e any not 7 to ti e P ITT"’ “ ‘he complai- 

Hibmhted, would be mlanTnZss 7 e c (^-A), it is 

notice to the accused unless the phrase “a °‘"P ^"‘‘'int is absolved from giving 

tionT is restricted to the 

mean. P"'^" P‘“^«utor, which it does not obviously 

Wlierc the Alaeistrate flirrrf#»r} »!..«• r 
arrest against the accused and directed the non-bailable warrant of 

bonds should not be forfeited held it ®how cause why their 

notice under Ss. 87 and 88 on the s-im’e A necessary for him to issue 

^•‘V. the case should be transferred.^^ 

ante under Sing^hNotReh" '"egarding transfer. «« See Commentary 

safeguard agaiiist frivo°oifs fn7vexati'ousl^^ l" ’“** I’®'" '"acted to 

^\here m the earlier enquirv which . Sessions Cases, 

under S, 182 and when the orosJn^ r ? Prosecution of accused 
a first class Magistrate he(d it^w-i*; d.- accused was entrusted to 
the case should he heard bv a iudir* ^ interest of justice that 

Magistrate.®^ There is no cast imn ^ officer senior to the Additional District 
nor receives costs.®® ^ ^ Government neither pays 

coiUempIa^ed inTT”? of judges and Public Servants as 

to specification oflhe^^Co °rV^s f' relates 

the power is not exercised it miicf / *onary but if in any individual case 

did not feel called upon to allot tl ^ appropriate Government 

to allot the case to a special Court and therefore the 
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allotmeat by another Govenimciii under S. 14 Criminal Procedure Code 
would effect or nullifv the power of the appropriate Government under S. 
197 (2).8® 

39. Sub-section (8). — This clause was S. 526-A in the Code of 1882 
added by Act III of 1834. See commentary supra under the heading “Effect 
of Amendment*’, “Report of the Select Committee". As under the present 
sub-section adjournment to move the High Court at any stage has been 
rendered compulsory see Salraj Singhp'^ in cases of inquiry or^ trial the applica- 
tion may be filed at any stage and the application in cases of /rani/^r o/ 
appeals should be filed before the commencement of the hearing of the appeal. 
See the comment on Loke Mahton's case®i under the Commentary, headed 
“Procedure". The Legislature sliould have inserted “party interested" in 
place of “the Public Prosecutor, the complainant or the accused" as it has 

used in sub-sec. (3). 

Although it has been held that disobedience of the mandatory provisions 
of this clause is a good ground of transfer, second adjournment to move the High 
Court cannot be claimed as a matter of right.« See proviso to Sub-section (8). 


Sub-section (8) was amended by Act 21 of 1932, S. 2. The proviso intro- 
duced by the amending Act of 1932 enacts that the Court is not bound to 
adjourn the case upon a second or subsequent intimation from the same paity 
or when adjournment had been obtained by one of the several accused. 
The words added by the 1955 amendment are if the application is intended 
to be made to the same Court to whicli the party has been given an oppor- 
tunity of making such an application. In the unamended Code the words 
were ‘before the commencement ol the hearing’ and any number of applica- 
tions for transfer used to be filed and trial delayed. Lortwilliams, J., in Aeamat 
Shah's casc»^ held that adjournment could not be refused when application is 

made after the close of the defence case and before argument and dissented 

from the Madras view in®'*. Sub-sec. (8) was amended in consequence of 
the decision in.®< A case is not closed for the purpose of S. 526 (8) until the 
arguments arc completed. Where however the Magistrate refused adjourn- 
ment bona fide under the impression that since tlie defence evidence vvas closed 
in both the cases and they were posted only for arguments the application was 
not maintainable, the refusal of the adjournment was not a valid ground for 
transfer of the case.®* The Magistrate is bound to grant an adjournment 
to enable a partv to apply to the High Court for transfer. No application 
or affidavit is necessary.®® Cl. (8) as amended in 1932 makes it obligatory on 
the trying Magistrate to grant one a<ljournmcnt to enable a party to apply 
to the High Court for transfer. Failure to grant the adjournment is a good 
ground for transfer of the case from his Court.®® Prior to the amendment it 


89. M. K. Gopalan, A 1954 SC 302 : 1954 
Cr LJ 1012. 

90. Satraj Singh, AIR (1924) A 533, 
followed in Chiranji ImI, (1927) 9 L 
537 : AIR (1928) L 1. 

91. Loke Alahaton v. fCali Singh, (1927) 6 P 
553 : AIR (1927) P 351. 

92. Walidad Khan, (1928) 26 ALJ 1321 : 
AIR (1929) A 48. 

93. Kisfun Rai AIR (1928) A 753 ; Lulkur, 
A 1930 A 263 ; Pandrang. A 1931 B 
411 : 32 Cr' LJ 116; Ghulam Rasul, 
A 1928 L 850. 

94. 35 GWi\MU2;33CrLJ31 (2). 

95. Codiraju, A 1952 M 790 ; Raghu, A 
1949 P 105. 


96. Medanki Adeyjfa v. Diltakavi Apparao, A 
1955 Andh WR 876. 

97. Pakira, A 1941 M 78 \ Nenumal Vish- 
nudas, A 1933 .S. 307 ; Abdul Rah v. 
Asnial Ali, A 1920 A 533 ; Chiranjilal, 
A 1928 L I ; Seamat Shah 35 CVVN 
1112 (notification of intention U 
enough) .Kaihu Ram, A 1951 Raj 158. 

98. Neamat Sheikh, 35 CWN 1112; Richpal, 
A 1954 .A 69 ; Harichand, A 1931 L 59; 
Alir Ahmed Khan, A 1953 Hyd 188. 

99. Kenumal Vishnuda^, A 1933 S. 307 ; 
Nathan, 53 M 165 Balliram v. Marubai, 
A 1936 N 253 ; Bhagat, A 1942 Oudh 
429. 
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adjournment to move d5e H[ahVour°'int'*"f entertain an application for 

The proper way to appoLh the Court iin^ not disclose the grounds.* 
The part\ must either apncar in n(*r«r» or telegrams. 

such application bv a ^moDerlv^anrh"n^-^^!i'^ ‘ 
deprive the Magistrate olMunsdiction 

ancillary or interim measures wherp • t ^ described as 

adjourns a case under S 107 he has in ‘ I"" nnder S. 526 (8) a Magistrate 

n 7 (3) for interim secunty j °^der under S. 

in Court^a'nd'gavl^l'^'akriam^ accused merely appeared 

Court allowed the proceeding to ^o 

manager is not duly authorispH is irregular. The 

illesaO 

leave it much open to argument how far Provisions of S. 526 

visions that the State can anr^lv f AV” . J'"' 'hose pro- 

the allegation that its presiding^ officer is '' 

judicially.* P ® “°t expected to act fairly and 

sheet having been submitted by the Policc^the “n a charge- 

subordinated to that of the Slate ind liic of a private prosecutor is 

entertained when the State op^ apphcation for transfer cannot be 

intender'^appr^r ffilse^nru-^^ ‘•inquiry or trial'- in 5.526 (8) are 

to in the earlier portion of the Ondr-^r ^ ^’hich arc specially referred 

cognizance of an oTneeh^ Magistrate taking 

clause.' "" ''"‘'‘"'S a** enquiry within tlie meaning of thil 

ment of theLaring’’*ahcr^ “heloro the commence- 

for the hling of such applications” “in having provided 

at any stage, as also hav nv nrit, J .i^^ ''"l'*‘''.v or trial” i.i., 

thereon before the accused is rail rl^*^ 'vords “an order being obtained 
cases," which held that such n^r ■ defence”, the following 

had a sufficieni oppoAunitrbetwren"H "" adjournment if hi 

areno longer good law as i his defence”, 

under cl. (9). ^ applicable only in Sessions trial 

ment rndTrthircla"fe"'-Th'’ Alf,'’ appUcation for adjourn- 

cl. (8) it is the duty of the Coin^ to^^ High Court has held that under 

^ 'o all proceedings when an application 


2 


52 Cr f j ^ ^ *^2; 

^ re SambanJam, A 1956 M 167 • 
2 ''G 8 't -'20 r . A 19281 

O. ; Hanchend, A 1931 L 59 

wTl cJ) cr^Z’. 1961 Ke'r 194; 

S/aie of U. P. V. Rant BahadurSingh, A 


5. 

6 . 


7. 


3. 

4. 


1^957 A 278: 1957 Cr LJ 495. 
jamuna Kama Jha, (1919) 4 PLl 656 : 
20 Gr LJ 648 : 52 IC 424. 

Muhammad SariJ v. Rai Hari Prasad Lai, 
(1925) 5 P 229; sec Public Proseculor 
V- Chokalingam Ambalam, 0929) MWN 
60. 

Dhone Krislo Samanta, (1902) 6 C\\‘\ 
JIJ ; Joheruddin Sarkar, (1904) 31 C 
/I5 : 8 CVVN 910; Veerasami, (1896) 
19 aM 375 (379, 380). 
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under cl. (8) is presented, but the jurisdiction of the Court does not cease 
in the sense* that the Court cannot pass an emergent order which the law 
authorises to pass e orders under S. 117 (8).® The reasoning adopted 
by the learned Judges in this case® that S. 1 1 7 (3) would be meaningless 
if the Court after an application is presented under cl. (8) were to stop 
all proceedings or that the Court by passing an order under S. 117 (3) is 
not going on with the judicial proceedings in the case, does not seem to 
be correct. 

It is submitted that the decision* is wrong since sub-sec. (8) provides 
“any person interested” intimates the Court. In the former sub-sec. (8) 
the language used was “tlie Public Prosecutor, the complainant or the 
accused”. The language ‘any person interested” includes the State. 

40. Proviso to sub-sec. (8j. — In view of the insertion of sub-sec. (l-.\) 
the first application must be made for the purpose ol enabling the party to 
move the Sessions Judge, and after the Sessions Judge rejects the application 
the party interested may file a second application for lime to move the High 
Court. But if the party liad taken a month’s time for moving the Higli 
Court, he cannot file a second application for the same purpose. 

41. Forfeiture of the bond.— It is the practice to move the District 
Magistrate before moving the High Court for a transfer and the bond is not 
forfeited because the Higli Court has not been moved witiiin the period 
allowed, if it can be shown tliat the applicant was in fact diligently taking 
steps which were necessary prior to the moving of the High Court.® In view 
of the insertion of sub-scc. (1-A) by Act 26 of 1955 the party will now have to 
move the Sessions Judge and not the District Magistrate. 

42. Sub-section (9)— is new and the reason for this difference in the 
procedure in cases of applications lor adjournment in Sessions trial is, as 
pointed out in the Statement of Objects and Reasons : 

“The calenders of Sessions Cfmrts, involving the convenience of jurors, 
assessors and parties are particularly liable to be upset by the postponement 
of cases.” Trial with the aid of assessors has been repealed by the Amend- 
ing Act of 1955. 

In considering the question whether or not the applicant had ample 
opportunity before to file an application for transfer regard must be had to 
the fact whether or not the ground on which the application for transfer is 
proposed to be based existed earlier on same day accused applied under 
S. 526(8) to adjourn the case, the Court rejecting the application proceeded 
under sub-sec. (9), held^ the case did not fall under S. 526(9).*® 

The explanation was added by the amending Act 21 of 

1932. 

Where a party intimates his intention to move for transfer and the 
Court adjourns the case, the party cannot be ordered to pay costs of tlie 
day.** 


8. In the matter of three Vakils of Jhansi, 1961 Ker 194. 

.\IR (1928) A 316 SB. 10- ^aligratn, A 1937 A 1,1. 

9. Hassener, ILR (1961) Ker 606: A 11. Venkataram Cheilt, \\9^2 \7H 
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tion under sub-sec, (8) can be madp h f \h appJi'ca- 

Court. This lias been extcnde^?^ the ^ ^^Sument begins in the^rial 
lor admission of appeal or in the f appeal, before argument 

before the argument for the appellant blglnsf^^''^ admitted, 

is no!\Joug Court.^The Sessions Judge 

relating to the order of sta^ offurther^ nror^*T^^ supporting his allegation 

h. receive/! c'.^ronieCr tS ,£ 

Advocate! Hilh Cotiru!t]'Jn!!ng!Li*iheRdrh'"f* 

proceedings h.ive been slaved ^is shown I* 

repieseming him. See the rerem ,lrr~- ■ " u'"’ party or the lawyer 

contempt of cTn cafe Sere ft ^ 

affidavit from the pLty "s a sXif f T' ^^^PPO^ted by an 

the order. ^ ^ sufficient intimation that the Court had pLsed 

.0 acjomn" c1?t?um!rttLTfof"^^ I!''""'' ^i' continue 

no ap-’plication has b n made t S"Lfb>ar “"d 
order has been obtained upon it.^^ application has been made, until an 

ciplinc Act fothe - person subject to the NavaJ Dis- 

virtue of the Indian Navy (DiSpIinel'AcTlPsS 

Offidil Gafet^f'nlH may, by notification in the 

lor the purpose of issuing instructions under sub-sectinn HI in 
regard ,o any dasa of cases specified in the no.ificaio! " 


I, Legislative Changes. 


SYNOPSIS 

2. State Amendment. 
■Madras. 


f'rim'njil T ^ A j hinges ■ — This section was inserted 
Criminal Law Amendment Act, (XII of 1923). 

Naval Discipline Act.— 29 and 30 Viet. C. 109. 


by S. 32 of the 


12 . 

13. 


35 OWN 1112.' 

^mnandan Prasad, A 1957 p 67 
Cr LJ 223. 


1957 


14. 

15. 


Hosier Curhacharan, 1962 f2) Cr LI 
238 (SC): A 1962 SC 1089. 

Md. Hussain, A 1943 L 191. 
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Army Act, — 44 and 45 Viet. C. 58. 

Air Force Act. — 7 and 8 Geo. 5 C. 51. 

2. State Amendment. — 

Madras. — In sub-sec. ( 1) for the words “try the case by jury” the words “try the 
case in accordance with the same procedure wliich a Court of Session would observe if the 
case were tried by that Court” were substituted by Madras Act 34 of 1955. 

527. Power of Supreme Court to transfer cases and 

appeals. — (1) Whenever it is made to appear to the Supreme 
Court that an order under this section is expedient for the ends 
of justice, it may direct that any particular case or appeal he 
transferred from one High Court to another High Court or from 
a Criminal Court subordinate to one High Court to another 
Criminal Court of equal or superior jurisdiction subordinate to 
another High Court. 

(2) The Supreme Court may act under this section only on 
the application of the Attorney-General of India or of a party 
interested, and every such application shall be made by motion 
which shall, except when the applicant is the Attorney-General 
of India or the Advocate-General, be supported by aflidavit or 
affirmation. 

(3) The Court to which such case is transferred may act on 
the evidence already recorded or partly so recorded and parily 
recorded by itself, or it may re-summon the witnesses and 
recommence the inquiry or trial : 

Provided that in any case so transferred the person accused 
may, when the Court to which the case is transferred commences 
its proceedings, demand that the witnesses or any of them be 
re-summoned and reheard. 

(4) Where any application for the exercise of the powers 
conferred by this section is dismissed, the Supreme Court may 
if it is of opinion that the application was frivolous or vexatious, 
order the applicant to pay by way of compensation to any person 
who has opposed the application such sum not exceeding one 
thousand rupees as it may consider appropriate in the circums- 
tances of the case. 

SYNOPSIS 

1. Corresponding sections in former Codes, 1923 and 1952, 

2. Legislative Changes. 3, Scope. 

1. Corresponding sections in former Codes. — This section corres- 
ponds to S. 64A of the Code of 1872, S. 11 of Act XI of 1874 and S. 527 
of the Code of 1882 was similarly worded as that of the Code of 1898. 

2. Legislative Changes. — The word “criminal’* before the word 
“case” in sub-sec. (1) was omitted by S. 140 of the Code of Criminal Proce- 
dure (Amendment) Act, 1923 (XVIII of 1923). 
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‘‘criminal’’ ill S. 526 ( 1 ) deletion of the word 

dure (Amendment) Act* Criminal Proce- 

ou the sSn^'e'^™; tTtmLL'SrTnran P“-=" 

another. Power of Hii<h Court to Dunl<h f Prom one High Court to 

special jurisdiction not governed by the Crin^”"'!*^!? inherent it is a 

Supreme Court cannot tansfer contemm Procedure Code. So the 

another.-' Where an accused anneak fr^ 

mnr,... Chiefjustice of a Hieh Cour?.'!^^ I'L"u"ri?‘J°" '<? 


-nurder the Chief Just ce o rHiXc^r'" “eviction for an attempt to 
to some other Higi Court o.i “e^gr^n^ra? he^P‘'m “^^PP-' 

-nipartial hearing of the appeal hwhe Si. ^ 

over by the complainant it is a fit case for triLftr^ ThT a '"'‘‘‘i'' “ 

ferred to the Bombay Hieh Court fmm 

defamation case against certain rhri«ti:» Mysore Court.*’ Where in a 

animic, of tcjtim„„,. r,,,^ |,o,|, abou “ho namtrf tT”"’ ""‘''i “ 

AssiS„.*'s„3^X-(i'i “r? 

withdraw any case or annenlLJ ^ ^ ^ Sessions Judge may 

appe'a'u' ’7“"’ > » 

trv tlif* ncit. ],;o ^ n i i»uD-section (lA) he may either 

it over in orrorH appeal himself, or make 

Court for ‘^e provisions of this Code to another 

^ourt tor trial or hearing, as the case may be. 

this application made to him in 

ends of instirp ' ’ of opinion that it is expedient for the 

fiomoni r r*- particular case be transferred 

or refe^ra®*^ Sub-divisional Magistrate may withdraw 

nkir lA^ cases.— (2) Any Chief Presidency Magistrate 

-inv caseYrnfn or Sub-divisional Magistrate may withdraiv 
any case f rom, or recall any case which he has made over to, any 


lb 


17, 


fqS 4 ^crR 7^/* Court 

1954 SCR 464 ; A 19d4 SG 186 ; 1954 

C.r LJ 460. 

S. Raju V. Stale of Afnore, A 1953 
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SC 435 : 1953 Cr LJ 1833 ; Kutdip 
Singh, A 1956 SC 391. 

Francis v. Banka Bihary Sineh, A 1 959 
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S. 528, Note 2] sessions judge may withdraw cases from a. s. j. 1575 

Magistrate subordinate to him, and may inquire into or irv such 
case himself, or refer it for inquiry or trial to any other such 
Magistrate competent to inquire into or try the same. 

Power to authorize District Magistrate to with- 
draw classes of cases,~(3) The State Government may 
authorize the District Magistrate to withdraw from any Magis- 
trate subordinate to him either such classes of cases as he thinks 
proper, or particular classes of cases. 

(4) Any Magistrate may recall anv case made over by 
him under Section 192, sub-section (2), to any other Magistrate 
and may inquire into or try such case himself. 

(5) A Magistrate making an order under this section siiall 
record in writing his reasons for making the same. 

(6) The head of a village under the Madras Village-police 
Regulation, 1816, or the Madras Village-police Regulation, 1821, 
is a Magistrate for the purposes of this section. 

SYNOPSIS 

1. Corresponding sections in lormer 12. 

Codes. 

2. Legislative Changes. 

— 1923, 1946 anci 1935. 

3. State Amendments. 

— Bombay. 13. 

— Saurashlra. 

— Uttar Pradesh. 14. 

4. Effect of 1955 Amendment. 

5. Scope. 15. 

6. Sub-section (1). 16. 

7. Sub-section (l-A). 

8. Sub-section ( 1-B). 

9. Sub-scction (1-C). 17. 

10. Sub-section (2). 

— Concurrent powers of District Magis- 1 8. 

tratc .^nd Sub-Divisional Magistrate. 19. 

11. Power of Court to act on evidence 
taken by the transferee Court. 

— Power of District Magistrate to 20. 

transfer case. 

— Where Sub-Divisional Magistrate 21. 

had refused the application. 

1. Correspondiug sections in former Codes. — This section corres- 
ponds to S. 44, last paragraph, S. 47 and S. 48 of the Code of 1872. Sec- 
tion 528 of the Code of 1882 was similarly worded as that of the Code of 1898 
with this modification that the words “C/nV/* Presidency Magistrate'* were inser- 
ted in the latter Code. 

2. Legislative Changes (1923). — Sub-sections (1) and (4) were inser- 
ted by S. 147 of the Criminal Procedure (Amendment) Act, 1923 (X\dII of 
1923), original sub-secs. (1), (2) and (3) were renumbered as (2), (3) and (5) 
and sub-sec. (6) was substituted for original sub-sec. (4) after it was renum- 
bered as sub-sec. (6) by ibid. 

Legislative Changes (1946). — Sub-sections (l-A) and (1-B) were inser- 
ted by Act 3 of 1946. 


Additional Chief Presidency Magis- 
trate Itow far subordinate to Chief 
Presidency Magistrate. 

— Cancellation order by superior 
Magistrate. 

May withdraw. 

— .Any case. 

Transfer to a Magistrate having no 
local jurisdiction. 

C.i-scs remanded by Sessions Judge, 
Notice to opposite party. 

— Is want of notice a mere iiTcgularily. 
— When notice may be dispensed wiilt. 
‘‘Subordinate to liim”. 

— .Any Magistrate subordinate to him. 
Sub-section (3), 

Sub-scciion (4). 

— On transfer will the proceedings 
commence de novo. 

Sub-section (5). 

— Recording of reasons if essential. 
Sub-scction (6). 
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Legislative Changes (1955).— In sub-sec. (I) after the words “any 

ca.c the words “or appeal” were added; in sub-sec. (1-B) the words 
recalls a case or appeal under sub-sec. (1) or sub-sec. (1-A)” were substi- 
tuted for the words “recalls a case under sub-sec. (I) or recalls a case or 

appeal under sub-sec. (1-A)” ; and sub-sec. (1-C) was inserted by Act 26 of 


3. State Amendments. — 

Judge' were substituted for the words 
District Magistrate or Sub-divisional Magistrate* and in the marginal note to the said 

j — Sessions Judge*’ were substituted 
foi the words District or sub-divisional Magistrate” by Bombay Act 23 of 1951. 

194 ?; sub-sec. (6) was substituted by a new sub section by Bombay Act 30 of 

1940 and the said new sub-sec. (6) was repealed by Bombay Act 23 of 1951. ^ 

(3-A)-Whcrc the District Magistrate authorised under sub-scc. (3) 
surlier?,!. I ■ subordinate to him, he may inquire into or try 

anr ro V f Magistrate subordinate to him 

and competent to inquire into or try the same’*— inserted by Bombay Act 8 of 1954. 

Saurashtra. Same as the Bombay amendment c-xcepting that the words “and may 
inquire into or try such case himself” were omitted, vidt Saurashtra Act 4 of 1952. ^ 

or appeal pend- 

k- ut k Additional Sessions Judge were substituted for the words “any case or appeal 
uhicn he has made over to any Additional Sessions Judge’’ by U. P. Act 28 of 1951. 

4. Effect of 1955 Amendmeat.-Sub-section (l-C) is in conformity 

with sub-scc. (I -A) o( S. 526 which provides that an application under S. 526 
c ,f'*t"tainablc unless the party had moved the Sessions Judge under 
b, 52« in the first instance in a case where the transfer is asked for from one 
Criminal Court to another in the same Sessions division for sub-sec. (1 -A) 
and 1-B) notes under these sub-sections. An adjournment is obligatory 

whether the application U under S. 526 or 528. 


5. Scope.— The provisions of this section ^ivc the Magistrate a very 

wide discretion of withdrawing cases from one iXIagistrate and transferring it 

to another The Court must exercise its judicial discretion and not act 
arbitrarily. 

^"^^^oistratc has as much power to transfer under S, 528 (2) 
fi^ T-1^ I ^ Court has under S. 526 but ncitlier the District Magistrate nor 

the High Court ought to transfer a case where the Magistrate has no juris- 
Case should not be transferred merely on the basis of general allegations 
regarding communal feelmg .21 This section should be read with S. 526 (I -A). 

f facilitate arrangement for the dis- 

^ ^c.>sions business, it is proposed to empower Sessions Judges to 
withdraw or recall cases from the files of Assistant Sessions Judges. This 
question docs not arise in the case of appeals as they arc heard by Sessions or 
Additional Sessions Judges ”— of Objects and Reasons. 

7. Sub-section (1-A). — Before the trial of Sessions case or the hearing 

o ilie appeal made over to an Additional Sessions Judge, the Sessions Judge 

ma\ recall any case or appeal and proceed in the manner indicated in 
sub-section (I-B). 

8. Sub-section (1-B). — The Sessions Judge after withdrawal of the case 
or appeal, may either hear it himself or transfer it for trial or hearing. 

1 9. Mahanlal Dwarkadas v. P, Banerjee 53 
CWN 291 : 50 Cr LJ 521 ; Rajendranath 
V. Dwijapada, 48 CWN 583 : 48 Cr LJ 
169 [cases uhder sub-section (2).] 


20. In re Chalappa Ckellier. A 1942 M 715. 

21. Gwarahandan Das, \ 1930 L 168 

Shantaram Govindram, A 1961 MP I. 
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9. Sub-section (1-C) — was inserted by Act 26 of 1955. It is now 
obligatory that a person seeking the transfer of his case from one criminal 
Court to another in the same Sessions Division must first go to the Sessions 
Judge of his division and he may come to the High Court only if he is 
aggrieved by his order and not before.^- 

The word ‘case’ in Section 193 (2) may cover a petition filed under 
Section 528 before the Sessions Judge. It undoubtedly differs from the word 
^appeal’ or ‘revision’. Petition under Section 528 filed before the Sessions 
Judge can be made over under Section 193 (2) to the Additional Sessions 
Judge, Order by the latter under Section 528 is not without jurisdiction.^^ 

10. Sub-section (2). — The words “Chief Presidency Magistrate” were 
new in the Code of 1898. A Chief Presidency Magistrate can transfer a 
case from one Presidency Magistrate to another.-^ 

Concurrent powers of the District Magistrate and the Sub-divi- 
sional Magistrate under sub-section (2). — In the matter of a transfer 
under this section the District Magistrate and Sub-divisional Magistrate have 
co-ordinate authority over Magistrates subordinate to the Sub-divisional 
Magistrate and no appeal lies to the District Magistrate against the order 
passed by the Sub-divisional Magistrate/-^ The Madras High Court in 
Santkappa Sethnram v. Govindswamy h'andiycr'^ refused to Ibilow Raghunatli's 
case-^ holding that the decision in Thaman Chettiy 14, M. 399 was not brought 
to the notice of the learned Judges in Raghunatfds case.-* 

11. Power of Court to which a case is transferred to act on evi- 
dence taken by the Court from which it came. — Section 350 is not 

limited to cases in which Magistrates succeed each other in their offices, but 
applies also to all cases transferred from the file of one Magistrate to that of 
another under Section 528.-** See in this connexion Section 350 (3) added 
by the amendment. See also Section 350 (1) as amended by Act 26 of 
1955. 


Power of District Magistrate where Sub-divisional Magistrate has previously 
refused to transfer on applicaton by the same parly. — \ District Magistrate is not 
precluded from exercising his powers of transfer under this section on the 
application of a party by reason of the fact that the Sub-divisional Magis- 
trate refused to transfer the case at the request of a party. A contrary view 
was held in Xarayanasamy Aiyer v. Kuppasamy Aiyar.'^'^ 

12. Additional Chief Presidency Magistrate how far subordinate 
to the Chief Presidency Magistrate. — The Additional Chief Presidency 
Magistrate is subordinate to the Chief Presidency Magistrate who has 
powers under Section 528 to make the order withdrawing a case to his own 
file, and similarly an Additional District Magistrate is subordinate to 
the District Magistrate for the purposes of Section 192 (1), Section 407 (2) 
and Section 528 (2) and (3). Vide Section 10 (3) added by Act XVIII of 
1923. Section 407 has been repealed by Section 81 of Act 26 of 1955. 

Transfer order of by competent Magistrate — cancellation of order by superior 


22. Pratinpa, A 1958 Raj 282 : 1958 Cr 

H49. 

22a. V. P. Selh, A 1964 AP .59. 

23. A^rgesa Mudatiary (1902) 13 ML| 

24. Raghunatha Pandaram, (1902) 26 M 
130. 

25. (1917) 40 M 791. 

26. Mohesh Chandra Saha, (1908) 35 G 457, 
followed in Palainand^ Gounden, (1908) 


32 U 2\S and A'anhua, (1914) 36 A 315; 
see contra Augnu, (1889) AWN 130. 

27. (1915) 5 LW 372:I8CrLJ 57:37 
IG 41. 

28. Atohini Mohan Roy v. Punam Chand 
Sethie, (1924) 28 GWN 903, following 
Santappa Sethuram v. Govindsivamy 
Kandiyer, 40 M 791 and dissenting frqrn 
Raghunalh Pandaram, 26 M 130 (132). 
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Magistrate without notice to party who obtained original order, legality of— When a 

o a case made after hearing both the parties, a Magistrate of superior iuris- 
^ction should not cancel the order and re-transfer the case to “^Trii^nal 

tmnsfer.“" The nttrlTw" '^e ordfr of 

foistHct Ma..U.r , ^ Magistrate, 

withdr:l^^rra1LVh"m 

13. ‘May’.-The powers under this section are very laree =2 but it is 

really goid lasonr T' "'i'hout due difc;etion and 

denll a tansfer" " ‘^e administration of justice 

betwlM?fandWd’drl'’h''''f '’‘'"'e'Pas to the nature of the dispute 

rraroTL ^ particular estate is not a sufficient 

Magistrate The NTTo-jfi ? 'r \ under this section by the District 
his own Court snv rf' ^ District has the authority to call up to 

ceeding at which it may Te'ca ler%Tthe M^Sm^^ri^ •“ fh 

and tra^nsfenf to^annfh^ ^ case from any Magistrate 

ofij 36:i ^ although he had not taken cognizance 

Maffistrate^^vvltlu/f-! ^ ^‘igi'»trate is transferred is no ground for the District 

case with it. The 

trying Magistrate.^^f* ^ ^vis 

been ddeted^wt ‘crnninar before ‘case’ in Section 526 having 

Code of 18Qft th cases bearing on that. Even under the 

section ('2\ hn tU was ‘any case’. The Courts mentioned in sub- 

terVIII36^ Ser/ any case cases under Chap- 

ine uDon a mm 1°”^ 39 147®’ and 488®® and it includes proceed- 

g p n a complaint. See Commentary on Section 192 supra at pp. 612-614. 

Distrirt * Magistrate having no local jurisdiction. — A 

\Z^\ • jn a case under Section 107 to a Magistrate who has no 

ZtTr^t Court ^ransflred a case 

under Section 110 initiated befo re a Magistrate of the first class the District 


29. 

30. 

31. 

32. 

33. 

34. 

35. 
35a. 


In re Manikkam Pillai, (1920) 39 MLI 
6o\g 55^^^ MWN 767: 22 Cr LJ I99: 

Kishori Lai, AIR (1928) A 546. 

G^sh ^andra Chose, (1871) 16 \VR 

Umrao Singh v. Fakir Chand, 3 A 749. 
Ghansham v. M^an-a/rj, 1 3 RR 1 899 • 
PLR No. 2 of 1900. ’ 

Ki7a/« Khanum, (1875) 24 WR (Cr) 
Khirode Copal Saha, 58 GV\T^ 765 : A 


35b. 

36. 

37. 


38. 

39. 

40. 


1955 C 111. 

Gurupada, A 1948 C 78. 

Dinendro Nath Sanyal, ( 1882) 8 C 851 ; 
see Chintamony, 35 C 243 (246). 

Dhanpal Singh v. Chatterput Singh, (1893) 
20 C 513 ; Asaram, 24 Cr LJ 407, SoHsh 
Chandra Panday v. Rajendra Mnrain 
Bagchi, (1895) 22 C 898 (901). 

Chulam Rukia v. Niaz AH, PR 5 of 
1905 Cr. 

itjfam V. BhagiralhL (191 1) 7 NLR 97 : 
J2CrLJ 437. 

Nagireddy, Kom Reddy, (1917) 41 M 
246. 
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Magistrate who was instructed in the said order to transfer the case to a 
competent Magistrate could not transfer the proceedings to a Magistrate of 
the 2nd class for disposal. 

The words ‘for inquiry or trial’ used in sub-section (2) mean a full trial 
and not a partial trial based on the evidence partly recorded by the Magis- 
trate on the evidence recorded by the other Magistrate from whose hie the 
case was transferred.'*^^ 


15. Gases remanded by Sessions Judge. — The District Magistrate has 
no jurisdiction to transfer a case from the hie of a subordinate Magistrate to 
whom it has been remanded by the Sessions Judge for further inquiry.'*^ 

A party seeking a transfer not outside the District has to move the 
Sessions Judge under sub-seclion (h) for withdrawing a case to his 
own file and then transfer to some other competent Magistrate. Even in 
cases where one has to move the High Court one has to move the Sessions 
Judge under this section although he may move the High Court direct in 
cases where the transfer is sought outside the District. The Magistrate men- 
tioned here may also act suo moio as in Section 526 (3). ^Grounds’, ^Affidavits' 
etc. will be the same as under Section 526 supra. 

Convenience of the accused must be taken into consideration.^^ 


16. Notice to opposite Party. — When an application is made to the 
Sessions Judge of a District for the withdrawal or removal of a case from the 
Court of a Subordinate Magistrate by one of the parties to such a case, 
notice of such application should be given to the opposite party, and an 
opportunity should be afTorded to him, if desirous of doing so, to show 
cause against its being granted.'** 


Notice if essential under this section or the omission a mere 

irregularity. — “The order of the District Magistrate docs not give any 
teasons for the transfer as required by Section 528 nor was any notice given to 
the petitioner. It has frequently been held by this Court that a case should 
not be transferred without notice to the parties,'^ on the other hand, this 
rule has been relaxed in cases where the Magistrate himself asked for a 
transfer ; and as regards the omission to record reasons for the transfer it 
has been held in DmA'A* Kewal^'^, to be only an irregularity”*®. In Virji's 
case^® want of notice was held by the Bombay High Court to be an irregu- 


41. Govind Sakai, (1914) 37 A 20. 

41a. In re Gamla Pillai, A 1961 M 342. 

42. Akhit Dome v. Ram Chandra Mandat, 

(1908) 8 GLJ24L 

43. Jagdamba Sahay, (1928) 29 Cr LJ 373 : 
108 IG 329. 

44. Umrao Singh v. Fakir Chand, ( 1 88 1 ) 3 A 
749 (752), followed in In the matter of 
Teacotta Shikdar, (1882) 8 C 393 ; 
Ajodfya Lai Prog J^'arain, (1902) 7 
OWN 1 14 ; Jogeshwar, A 1929 A 932 : 
31 Cr LJ 36 ; Mugha v. Rattan Singh, 
A 1950 HP 42 ; Chhota Lai, 1935 A 
815 ; 38 Cr LJ 918 ; L. Dwarka Das, 
A 1931 L29, Kanaichi Ammat, A 1929 
M W \ Karanchandra, A 1927 N 244 
(notice not essential but should be 
given). 

w# in u Daud Hnssan, (1889) Rat. Unrep. 
Cr Ca 460, In re Ratanji Premji, (1889) 
Rat, Unrep. Cr Ca 474, In re 
No^shwar, (1899) I Bom LR 347 ; In 
re Krukna Anant Raif (1896) Rat. Cr Ca 


877: In re Mahaddu, (1892) Rat. Cr Ca 
590 ; Sadaihiv, ( 1896) 22 B 5-19 ; to 
the same efTcct In re Ramlinga Odayar, 
(1927) 51 M 610, riot cited in Sripad, 
30 Bom l.K 70 ; Jogindra Singh v. Amar 
Singh, A 1952 Pepsu 97 : 1952 Cr LJ 
1046. 

46. In re Haraji Sakharam, (1918)21 Bom 
LR 276 : 20 Cr LJ 320 : 50 1C 496 ; 
Kuppumuthu Pillai, (1900) 24 M 317. 

47. (1906) 28 A 421. 

48. In re Shripad Chandravarkar, (1927) 52 B 
151 (158) : 30 Bom LR 70. See the 
comment of this case under Section 
488 supra. 

49. In re Virji, (1904) 6 Bom LR 856 ; see 
to the same clfect Rahom Ghani v. Fazal 
Elahi, (1926) 28 Cr LJ 38 : 99 1C 70 : 
AIR 1927 L 80 (2) ; Udhmal Karmanal, 
A 1938 S 205 ; Balliam, A 1945 N 56 ; 
Kumarswami, A 1942 M 221; Hariram, A 
1933 L 485 ; Kamal, A 1938 A 517 ; 39 
Cr LJ 878 ; V. P. Seth, A 1964 AP 59. 
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SSS =SS;SSS«-3.a 

other side"" Unde lee 1 528 without notice to the 

notice.®^ ^ ^ circumstances such order can be made without 

from the hle'of s£dTnL 

^di^e 

(3) of this section and Section 407 (2) and Section 192 • see Section 10 13) 

b "sTbSdfnate tit h' r ,i - 

ment has defined the extent of the subolinatil trSln 2" (2) Ivvas' 

ween rufs'tll\Krat^““' I ‘i’" did not define thlelations bet- 

ueen a Uistiict Magistrate and an Additional District Alacistrate • see Sec 

t.on 10 (3)^ added by Act XVIII of 1923. Hence tbit view has bet^n 

I > 


tion lu iji auaea oy Act aW'IH nt 

_ j ' o • -‘vviii 01 fiunce iiim 

modified. Section 407 has been repealed by Act 26 of 1955 

powerllviffivvlnl him”.-A District Magistrate has 

ht 1 ot mlr] o If c Magistrate even though he 

other Magistrate subordinate to him and Linnomni 

tho sTinP If thp <,,u . 1 - • . "V" competent to enquire with or try 

under Section 528 (^ 2^1 ' i^^agislrate has rejected an application 

Main?" nJ L . r I'-’" "SSrieved party to move th^District 

Magistrate. Now one has to move the Sessions Judge. 

trvinlt h?m^('hA?n*l*° Section 529 (i) — withdrawing a case and 

!he convietTon!^ ''‘■■■^"'^““sly in good faith does not vitiate 

riniT amended in 1923. Refer- 

g c ause t(ie Select Committee observed as follows : — 

nosps Some of the powers which the new sub-section (4) pro- 

We aUo th^n^^ provided for by sub-section (2) of Section^ 1^92. 

Dowers oftnn f ^ sub-section goes too far in providing unnecessary 

dXA MW in enabling a 

dnps nnf ^ Confer on a subordinate Magistrate powers which he 

fratPs VVe think it sulTicient to provide first class Magis- 

tratp<! ciih 1 ^ power to withdraw cases or recall cases made over to Magis- 
trates subordinate to them under sub-section (2) of Section 192, and we 


50. 


51. 


52. 


Sadashiv J^Tarajari, (1896) 22 B 459 In re 

Nageshwar Sitaram, (1899) I Bom LR 

547 and Vtdu Bapuv. Bhaewandas 
(1902) 5 Bom LR 28. Suan^as, 

Gobinda Swami, (1922) 2 P 333 ; (1923) 

Pat. Supp. CVVN 47 ; h'amalchin. A 
1929 M 51. * 

Kuppumuthu Pillaiy (1900) 24 M 317 • 
Abdullah, (1909) 3 PR 1910 Cr • 35 
PVVR 1909 Cr : 1 1 Cr LJ 150. 


53. In re Masha Sabjee Sahib, (1903) 1 1 Cr 
LJ 533: 8 MLT 222 : 7 IC 856, follow- 
ing Aligfisami JVaidu, 26 M 41. 

54. In re Dukhi Kewat, (1906) 28 A 421 : 3 
ALJ 224 : 3 Cr IJ 327. 

55. (1907) 34 C 918 no longer good law. 

56. Aif^ori Bala Sohai v. Bhagwandas, A 
1956 C 266 : 1956 Cr LJ 741 ; 
Sagarmal, A 1936 S. 281. 
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think it unnecessary to confer any funher power in respect of the Iransler of 
cases upon Presidency Magistrates.” See Coinnicniary on Section 192 (2) 

antey p. 614. 

On transfer will the proceedings be commenced de novo ?— 

Section 350 (3) introduced by the Amending Act XVIII of 1923 under 
which the Magistrate from whose lile the case has been transferred ceases to 
exercise jurisdiction and the provisions ol Section 350 will apply to the case 
of his successor, i. e. it was the right of the accused to demand a de tiovo trial 
under the unamended Section 350. Upon the amendment of Section 350 by 
Act 26 of 1955 llie trial shall be continued from the stage at winch it was 
left by the predecessor ot the Magistrate to whom the case had been tians- 

ferred see case^®‘\ 

20. Sub-section (5). — It was originally sub-section (3) which has l^een 
renumbered. This sub-section was not in the Code of 1832, but was inseited 

by Act III of 1884. 

Recording of reasons if essential— Omission to record reasons 
has been held to be an irregularity.^' but the Madras High Court held the 
omission to be an illegality.^« The Patna High Court has held that tins 
section in terms does not require that the Magistrate should give any leason 
but it is a sound rule of practice that there should be sometlnng on the record 

showing why the order was made.^® 

21. Sub-section (6)— was originally sub-section (4) in the Code of 
1898 renumbered as sub-section (6) with the addition of ihe 

Police ReguLtion, The amendment in 1898 has supmseded 

Subba Rau^^ which held under the Code of 1802 that a village 

trate was not a Magistrate under the Code from whose file the case could be 

transferred. 

The words the Madras Village Police Regulation, 1821" follow the 

^ 1 

decision in Sevakolandai v. Ammayan. 

CHAPTER h.— iSiipplementary provisions relating 

to European and Indian British subjects arid 
tions 528^A to b28^D Rep. by the 
Racial Discriminations) Actj 1949 {17 of 1 )» 

(with effect from the 6th April 1949.) 

CHAPTER XLV 


Of Irregular 

529. Irregularities which 


Proceedings 

do not vitiate proceedings 


56a, Anania Copal Shastry v. The Stale qf 
Bombay, A 1958 SG 915 followed in 
Raghunath Prasad, A 1959 A 345. 

57. In the matter oj Dukhi Kewat, (1906) 28 
A 421, followed iu In re Shripad 
Chandra Varkar, (1927) 52 B 151 (158) : 
30 Bom LR 70 ; Nobocoomar Banner je e, 
(1870) 14 WR (Cr) 12 : 5 BLR App. 
45 (case under S. 36 of the Code of 
18dl). 

58. Venkalachelam Chetti v. Chairman Aluni- 
cipal Council, (1915) 16 Cr LJ 626 t 30 


59 


60 

61 


IC 450 ; Sardara, 5 LLJ 230 : 24 Cr LJ 

Mohammad Sharif v. Rai Hari Prasad Lai, 
(1925) 5 P 229 (233); Prakash, M C 
948 ; Jokhram, A 1947 P 339 ; Ahebam 
Cokul Chand, A 1957' Manipur 32 
(failure to record reasons will not 
vitiate proceedings unless it has preju- 
diced the accused). 

(1891) 15 M 94. 

(1902) 26 M 395. 
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.Lt d;.‘- <0 <10 any' of ,h. 

(a) to issue a search-warrant under Section 98 • 

' "ceT P°'i“ >° '"Ves.igalo 

(c) to hold an inquest under Section 176 • 

{d) to issue process, under Section 186, for the apprehen- 

side such limits; an offence out- 

{e) to take cognizance of an offence under Section 190 

sub-section (1), clause (a) or clause (b) ; 

(/) to transfer a case under Section 192 ; 

ig) to tender a pardon under Section 337 or Section 338 ; 

ih) to^sell property under Section 524 or Section 525; 

tJo^528T ^ 

norb? sel^'aside ^mete^fy ‘^on “die 

powered. ^ ground oi his not being so em- 


1 . 

2 . 

3. 

4. 


Corresponding sections in 

t-^odcs. 

Scope. 

Clause (a). 

-nm empowered by a„y law. 


SYNOPSIS 

former 5. Clause (e) 


6. Clause (f), 

7. Clause (gj, 

8. ^roneously and in good faith. 
J. irregularities curable. 


( This section and the ne.t deal with irregularities on the part of the Magistrates). 
ponds to' Sections 32 *and a^clau^e* 19 ) Codes— This section corres- 

as that of the Code of 1882 * ) Code of 1872 and is the same 

trates of difffrent classes^and^ the^add^X specify the ordinary powers of Magis- 
whom they may be invested. ‘““"al powers with which the persons by 

shall not be setTside^'^mVrely”' on proceeding mentioned therein 

empowered by law “S th.r Magistrate not being 

ings are questLoTt Jedo^t^noTbe^t^^^^^^^^^^ 

Code ofgrrmhra/p1o‘:d° u^e'^b7anvle^^^^ 

JtMit V. N. N. Khosal^sm 198 : 1953 Cr LJ m 
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If there is no jurisdiction consent cannot confer tlic same.®^ 

4. Clause (b) . — Where the Magistrate duly took cognizance of the 
case the order to the Prosecuting Inspector to investigate the complaint 
does not affect the validity of the subsequent proceedings.®* 

5. Clause (e). — Under clause (e), if any Magistrate not empowered by 
law to take cognizance of an offence under Section 190(1) (a) or {b) erro- 
neously in good faith takes such cognizance his proceedings cannot be set 
aside merely on the ground of his not being so empowered.®^ Unless prejudice 
is caused, if a Magistrate not empowered by law takes cognizance of an 
offence under Section 190 (1) (a) or (b) the conviction cannot be set aside,®® 
but the proceedings are void under Section 530 (k) if the Magistrate not 
empowered takes cognizance under Section 190 (1) (c). 

Where a Magistrate of the first class though not empowered to do so 
takes in good faith cognizance of an offence under Section 190 (1) (a) and 
(b) the defects in the absence of any prejudice to the accused is covered by 
Section 529.®^ 

6. Clause (f). — Where a transfer is not authorised under Section 192 
(2) of the Code the proceedings may be saved under clause (f).®® 

Where a conditional order is made under Section 133 by a sub-divisional 
Magistrate and on appearance of the person the case is transferred to a 
competent Subordinate Magistrate the transfer order will be an irregularity 
curable under Clause (f) of this section.®® 

Where a District Magistrate transfers a case under Section 144, even 
assuming that he had not the power to transfer, it is covered bv this 
clause (f).’® 

Where a District Magistrate appoints Sub-divisional Magistrate during 
his tour and such Magistrate not being empowered under Section 192 
transfers the case to his own file, held that the transfer is valid under Sec- 
tion 529 (f).-'! 

Where a Special Judge appointed under the West Bengal Special Courts 
Act of 1952 had no jurisdiction to take cognizance in December 1952 took 
cognizance of an offence under Section 165-A I. P. C. he must be deemed 
to have acted erroneously in good faith, the provisions of Section 529 (e) 
would apply.’* 

When BhajaharVs case’* went to the Supreme Court, Kapur J. held : — 

“The Section 529 (e) applies to Magistrates and would not apply to 
a special judge whose jurisdiction arises not on his taking cognizance under 


e3. Bholamth, 2 G 23 ; Jethalal, 7 Bom LR 
527 • 

64. Chidambaram Ptllai, (1908) 32 M 3 
(1 1). See Gulab Singh, A 1962 B 268 : 
1962 (2 GrLJ741. 

65. Bengali Gope, (1926) 5 P. 448; 
Makbuluddin, A 1950 A5:51 Gr LT 
222 ; Chunilal, A 1933 A 399 ; 34 Gr 
LJ 761 ; Bhat, A 1931 A 517 ; Nishan, 
A 1955 E P. 65. 

66. Chunilal, A 1933 A 399 ; 34 Gr LJ 765; 
Asha Das, \ 1953 Ass 1 ; 1953 Gr LJ 
168 ; Khemchand, A 1927 A 79. 

67. Purshottam, A 1954 SC 700. 

^ 68. Akbar AH Khan v. Domi Lai, (1900)4 


CWN 821 ; Dasranth Rai, (1909) 36 G 
869 ; Kishori Lai Roy v. Srinath Roy, 
(1908) 36 C 370; see Hasanali Mujawar, 
(1928) 30 Bom LR653 : AIR (1928) B 
286. 

69. Tejnarain Singh, A 1945 P 316 : 47 Cr 
LJ 179. 

70. Sevagan Chetliar v. harupan Cheltiar, A 
1937 M 487 ; 38 Gr LJ 884. 

71. Ram Krishna 42 CWN 246:39 
Cr LJ 417. 

72. Bhajahaii Mondal, A 1955 C 385 : 1956 
Cr LJ 991 reversed in Bhajari Mo tidal, 
A 1959 SC 8. 
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?ributcd'to°him bv Ih" IT", ^"''«dule being dis- 

iiDutccl to him by the State Government by a notification”. ^ 

(gl -Where the Magistrate of a particular District had no 

dM t/^ih h-'"'' to ^ke the tender of pardon which he 

aid, /le/f/j that his action was not covered by this clause. 

Section 529 saves proceedings of the Magistrate who, not empowered bv 
law to tender a pardon under Section 337 or Section 338, erroneously in good 
aith tendered the pardon. The essential conditions for the applfcation of 

i^o' a'^nd diaTh who tenders the pardon has no power to 

do so and that lie does it erroneously m good faith.^^ ^ 

Section m”" 337(1) granted is fully protected hy 

8. Erroneously and in good faith.-These words do not protect deli- 
erate negligence and wdful disregard of the clear provisions of the Me and 

the binding decisions of the High Court.^“ 

a Pto',’*'’”"' toction, tvant of jurisdiction to transfer 

a case under Section 192 by reason of the transferring Magistrate not having 
taken cognizance of the case would not render invalid subsequent proceed^ 

in gioTf'iith.” erroneously and 

A 

9. irregularities curable.-Irregularities during the course of the 

evid'cTice" of .1 " ‘.S^'to" tmy affect the weight to^e attached to the 

ceedhips -s \vi h's witnesses but will not vitiate the pro- 

commueni Magistrate is empowered by law and is otherwise 

of the exeicise ot the jurisdiction is not by itself fatal to the proceedings." 


M r Irregularities which vitiate proceedings.— If any 

nJt^nf empowered by law in this behalf, dors 

any of the following things, namely : 

(a) attaches and sells property under Section 88 ; 

(b) issues a search-warrant for a letter, parcel or other 

thing in the Post-office, or a telegram in the Tele- 
graph Department ; 

(c) demands security to keep the peace ; 

(d) demands security for good behaviour ; 

t . es a person lawfully bound to be of good be- 
haviour : ® 


73. 


74. 

75. 

75a. 


76, 


Bhajahari Mondal v. State of West Bengal 
A 1958 SC 8 (13) followed in ljlt 
Knmar, 65 OWN 977 (FB). 

Chidda, (1897) 20 A 40. 

Ramachandra Reddy, A 1958 AP 165 : 
1958 Cr LJ 343. 

A. P. V. Gendesivara Rao, A 

239^ for Scope of S. 

Tulshibala Rakhit v. N. N. Khosla, 56 


CWN 193 ; A 1953 C 109 ; Ramchandra 
Reddv, A 1958 A P 165. 

77. Khudiram, 57 512: A 1953 C 

573. 

78. Abdulla Khan, A 1933 S 188 : 3^ Cr LJ 
250 ; Trilokinath Sinha, A 19*2 Raj 94. 

79. Asha Das, A 1953 Ass I : 1953 Cr LJ 
168. ToUygungi Municipality, A 1942 C 
288. 
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(/) cancels a bond to keep the peace ; 

(g) makes an order under Section 133, as to a local 

nuisance ; 

(h) prohibits, under Section 143, the repetition or con- 

tinuance of a public nuisance ; 

(^) issues an order under i^ection 144 ; 

(;) makes an order under Chapter XII ; 

(/c) takes cognizance, under Section 190, sub-section (1), 
clause (c), of an offence ; 

(/) passes a sentence under Section 349, on proceedings 
recorded by another Magistrate ; 

(m) calls, under Section 435, for proceedings ; 

(n) makes an order for maintenance ; 

(o) revises, under Section 515, an order passed under 

Section 514 ; 

(p) tries an offender ; 

(g) tries an offender summarily ; or 

(r) decides an appeal ; 
his proceedings shall be void, 

SYNOPSIS 

1. Corresponding sections in former Codes. — Instances. 

I' ^cope. 4 . Clause (p). 

d. “His proceedings shall be void”. 5. Clause (q). 

1. Corresponding sections in former Codes.— This section corres- 
ponds to Section 34 of the Code of 1872 and excepting the words ^parcel or 
other thing' in clause (b) and Section 190 substituted in place of sub-sec- 
tion 191 in clause (^) it is the same as that of the Code of 1882. 

2. Scope. — Order void for want of jurisdiction is nevertheless valid 
unless set aside by a competent Court.®® An omission to object to jurisdic- 
diction does not amount to a waiver.®^ 

Where the petitioner was convicted by a Bench of fiv'e Magistrates, one of 
whom had not heard all the evidence ; held, this vitiates the conviction. ®2 
Except in the cases mentioned in Section 353 of the Code a trial is vitiated 
by failure to examine the witness in the presence of the accused person.®® 

3. ‘‘His proceedings shall be void”. — Where the facts disclose an 
offence under Section 465 Penal Code, which the Magistrate has jurisdiction 
to try the mere fact that the same facts disclose a more serious offence (under 
Section 460 I. P. C.) beyond the Magistrate’s competence to try will not 


80. Md. Hanif, A 1951 N 185 : 52 Or LJ 
74 ; Rakhu Sari v. Panchannan Afandal, 
A 1937 C 256 : 35 Gr LJ 688 ; 7'ano, 
4 LBR49 : 6 Cr LJ 287. 

81. A/oAammarf, A 1943 P 330. 

82. Re Subramania Ayyer, (1913) 38 M 304, 
following Hardwar Singh v. Khega Ojko, 


(1893) 20 C870 ; (1895) 18 
M 301 and Damri Thnker v. lihwani 
Sahoo, (18%) 23 C 195. 

83. Bignn Singh, (1927) 6 P 691. See fCan- 
haiyalal v. Devi Singh, A 1961 M P, 302 
— Case on S. 145, 
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xt h‘: -ly’ the 

.“‘sr if 'h '" ■- 

ceedings in which thete, , Jp *° P™- 

are such as against whom sanc^kTn^of^r^^ ^ number of persons of whom a few 
dence has been rccord^d^ 

the case.®® In a joint triarthc P PP dity of this section does not arise in 
some ofthe accusXelinst wh^ in respect of 

does not vitiate the trifl of the otheraTcu°X”'^''' necessary, it 

-SB “ ” 

a^srjsij £ 'F 

» ,h. .fhSi'L M £ : ' ‘t"' "“ "“"'■ 

rp-irlfti, iff 

“'r. Siifsi '£.r 

tion of the Magistrate ^acts disclose an offence within the jurisdic- 

to try the person charged f fallacy to say he is not empowered 

becaLe the I?' 'within his jurisdiction 

Jurisdiction. ^ niore serious offence which is beyond his 

not tKoUizan^^of P- Act is 

of the cafe by himfo \v£^the^HS'S first class but a trial 

SdSsXtr^s: r- 

a^bfenfe of anctln f f Prevention of Corruption Act in the 

aosence oi sanction as required are void.®^ ^ 

actually commitled*^th^^H'^*R^o ^ ^or an offence less serious than was 

S ovSed ;^P Magistrate delibe- 

aggravating circumstances and facts with a view to 

A A ^ 


84. 

85. 

86 . 

87. 

88 . 

89. 


Raghunandan Prasad, A 1956 VP IQ 
1956 GrLJ 1023. « v r ly 

Awadh Singh, A 1947 P 28 : 48 Cr LJ 
292 ; Balgovind Thakur, A 1926 P 393 * 
I>au'jo/», A 1925 R 25. ’ 

V. Champalal, ILR (1952) 2 

Jagabandhu, A 1955 G 177. 

Rukh Sarif V. Panchanan MandaL A 

I ? coo*^ Gr LJ 688 : 38 Gr 

i-J oo8« 

Oomdaswarni, A 1948 M 178 ; 48 Cr 


89a. 


90. 

91. 

92. 


LJ 174. 

Ayyan (1901) 24 M 675 and Sundya, 13 
CWN 501, followed in Dawson, (1924) 
2 R 455 ; distinguishid in Sripat Rai, A 
1931 A 10 : 32 GrLJ 360. 

Jaddu, A 1952 A 873 : 1952 Cr LJ 
1556. 

Nausang v. Janta, A 1952 HP 27 : 
1952 Cr LJ 542. 

Mahendra Chandra Dty, A 1949 Ass 3 ; 
50 Cr LJ 540 ; Fazlur Rahman, A 1 937 
Pesh 52. 
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S. 53 ! , Note 3] 


securing for himself jurisdiction over the offence. If the Magistrate really 
believed that the whole facts revealed to him constituted an olTence triable 
by him the High Court will not interfere.®^ 

5. Clause (q) — declares that if a Magistrate not empowered by law 
tries offender summarily, his proceedings shall be void.*^^ Where a Magistrate 
tries an offence under Section 4, Bombay Gambling Act summarily 
Clause (q) applies.®^ 


531. Proceedings in wrong place. — No finding, sentence 
or order of any Criminal Court shall be set aside merely on the 
ground that the inquiry, trial or other proceeding in the course 
of which it was arrived at or passed, took place in a wrong 
sessions division, district, sub-division or other local area, unless 
it appears that such error has in fact occasioned a failure of 
justice. 

SYNOPSIS 

1. Corresponding sections in former 3. Object. 

Codes. Irial at a wrong place. 

2. Scope. 3. Irregularity is curable. 

1. Corresponding sections in former Codes, — This section corres- 
ponds to Section 70 of the Code oi 1872, Section 24 ol Act IV of 1877 and is 
the same as that of the Code of 1882. 


2. Scope. — The introduction of the words “local area” provides for a 
case in which the local jurisdiction is not conlined to the same Province or 
High Court, a defect in Section 70 of the Code of 1872, pointed out in the 
case of Hiraman Ayah.^^ 


This section has relation only to a trial of an olfence committed in British 
IndiOf^"^ and to districts, divisions, sub-divisions and local areas created by the 
Crimihal Procedure Code.®® 


This section applies to a case where the Magistrate has authority to 
commit, but has not territorial jurisdiction in the place where the alleged 
offence is committed.®® Where only a particular Court is empowered this 
section has no application.' 


3. Object. — The manifest intention of Section 53! is to provide against 
the contingency of a finding, sentence or order regularly passed by a Court in 
the case of an offence committed outside its local area, being set aside when 
no failure of justice has taken place. The policy of tlie Code as indicated 
by sections 531 to 538 is to uphold in most cases the orders passed by the 
criminal Court which was lacking in local jurisdiction or which had commit- 


93. 

94. 


95. 

96. 


In re Periana Mudali, A 1942 M 31 : 4:3 
Cr LJ 361 ; Datataya JVagappa, A 196C 
Mys 85. 

Kailash Chunder Pat v. Joynuddiy (1900) 
5 CWN 253 : Chandra, 27 CWN 
148 ; Dativant, A 1949 A 629 : 50 Ci 
LJ 970 ; Sahadeviak, A 1950 Mys 21 : 
50 Cr LJ 970. 

Md. Kerajmal, A 1939 S 311 : 41 Cr L 
160. 

13 Bcng LR App. 4:21 WR (Cr) 66 ; 
Diwan, A 1936 N 55 ; Wahidan, A 1950 


A 482 : 51 Cr LJ 1286. 

97. Dapu Daldi, (1882) 5 M 23 (25). 

98. Bilchitranund Doss, (1989) 16 C 667 ; 
Keshuh Mohajan, (1882) 8 C 985 (FB) ; 
Ali Mohamad Kasim, A 1931 R 164. 

99. Rayan Kutti, (1903) 26 M 6 H) follow- 

ing Faca/ Azim, 17 A 36 (FB) ; /166t 
Reddi, 17 ^I 402 and 16 

B 200. 

1. Aiir, 16 Bom LR 84. 
la. Doraisivamy Aludali, (1906) 30 M 94. 
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L'"i:il?‘;o"bo°occi:fonS"'' U„less failu^ of justice has been occasioned or 
meaning of tht sec” is an order within the 

»4 A 3 A 3 “ 44 

accused i t ed at a ‘[‘■"Sf'a'-.ty was cured by this section.^ Though the 

^ P^ace in coiUraveiUion of Section J8I ( 4 ) hut therp k 
s'cCSri P V"o convictio.. of ifAcctLe'fund 

curabTe Cfer tL Sion « defect is 

SiSrSSE “E'" — » 3:4 44 

4is"S 'FH "4:iK-tr s -/S5V?S 

cmp.,.., „i,h M i, .4.S w™t AS".""*"'' 

the Coun"k^n^!^o!!f^ objection to the jurisdiction of 

will not interfere 10 fbsence of which the High Court 

because the nrr..' V order of a criminal Court will not be set aside 

failure of justice ^ ^ wrong Court unless there has been a 


on th^e^fact^of eicrcarc.i^'^'*^ ^ of justice depends 


whirMed^tn^^tl?'^***^*^^ of the Criminal Law Amendment Act 

ion7of th. A ”^,"-W*'^"bihty of Section 531 to a case where under Sec- 
Uon 7of that Act the offence IS exclusively triable by a Special Judge who 

fo^rwafd^nfrTf^h^'^'^ jurisdiction convicted the accused and the mere^ formal 

Ire Gourt^^^^ of a formal order to transfer it to 

the Court of the Special Judge had not prejudiced the accused.^ 


2 . Cangapatty Chilly, (1919) 42 M 791 ■ 
Achraj Singh, A 1936 P A\0 ■, Lnkhan 

200 i Karim 

17 A 26 FB. 

3. Assistant Sessions Judge, Korth Arcot v. 
Rammal, (1911) 36 M 387; Radharani v. 
Rahtm Sardar, 50 CWN 552 : 47 Cr Lf 
1020 ; Pyloth, A 1956 TC 29 : A 1956 
Cr LJ 114 (Commitment made to a 
Court of Sessions which has no juris- 
djcUon). 

4. Harendra Chandra, A 1947 C 290 ; 48 Cr 
LJ 118 : Cooindrajalu, A 1962 Mys 
275 ; Ramgappa, A 1955 Mys 134 : 1955 
CrLJ1311. 

5. Ramdeo Singh, A 1928 A 767 ; 27 Cr LJ 
1 1 32* 

6. Badlu Shah, 46 A 138 ; A 1924 A 545, 


7. Kalicharan, A 1921 C 1 14 : 22 Cr LJ 

666 . 

8. A. K. Sen v. Madan, A 1940 C 583 ; 43 
Cr LJ 384. 

9. R. h. Dalmia Delhi Administration, A 
1962 SC 1821 following Puroshollam Das 
Dalmiya v. Slate of West Bengal, A 1961 
SC 1589 : 1961 (2) Cr LJ 728. 

10. Kalicharan Kundu, (1921) 34 CLJ 200 : 
22 Cr LJ 666. 

11. Mithami, 9ALJ 448:I3 CrlJ 203: 
14 IC 203 ; Badlu Shah, (1923) 21 ALJ 
912 : 46 A 138 

1 2. Lalil Chandra Chander, 39 C 119; Birju 
iMarwari, (1921) 4-4 A 157. 

13. Ram Chandra v. State qf Bihar, 1961 (2) 
Cr IJ 811 j A 1961 SC 1629. 
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S. 533] NON-COMPLIANCE WITH PROVISIONS OF S. 164 OR S. 364 

An objection that the Magistrate had no tenitorial jurisdiclion to try 
the case can not be taken in appeal, even if it is an appeal against acquit- 
tal.'* 


532, When irregular commitments may be validated. — 

(I) If any Magistrate or other autliority purporting to exercise 
powers duly conferred, which were not so conferred, commits an 
accused person for trial before a Court of Session or High Court, 
the Court to which the commitment is made may, after perusal of 
the proceedings, accept the commitment if it considers that the 
accused has not been injured thereby, unless, during the inquiry 
and before the order of commitment, objection was made on 
behalf either of the accused or of the prosecution to the juris- 
diction of such Magistrate or other authority. 

(2) If such Court considers that the accused was injured, 
or if such objection was so made, it shall quash the commit- 
ment and direct a fresh inquiry by a competent Magistrate. 

SYNOPSIS 

1. Corresponding sections in former 2. Scope. 

Codes. 

1. Corresponding sections in former Codes. — I his section corres- 
ponds to Section 33 of 1872, Section 25 of Act X of 1875 and is the same as 
Section 532 of the Code of 1882. 


2. Scope.— The fact of a commitment being made by a Join t Magistrate, 
who is an olFiccr exercising the powers of a Magistrate is sullicient to enable 
the Sessions Judge to proceed with the trial, and it lies with the party impugning 
the correctness of the proceedings to show that there was no jurisdiction.^"^ 

Section 532 does not enable the Judge to quash a commitment.'*' This 
section does not deal with cases in which the defect in the committal older 
arises from want of territorial jurisdiction.'^ 

This section has no reference to a case in which a Magistrate who has 
general powers to commit an accused person to the High Court commits an 
accused over whom he has no jurisdicion or commits him for an ofTence 
which upon the construction of the Code is not triable by a Court of Session 
or High Court.'® 


533. Non-compliance with provisions of Section 164 
or 364. — (1) If any Court before which a confession or other 
statement of an accused person recorded or purporting to be 
recorded under Section 164 or Section 364 is tendered or has 
been received in evidence, finds that any of the provisions of 
either of such sections have not been complied with by the Ma- 


14» Abdul Hamid, A 1957 Punj 86 I 1957 Cr 
LJ 537. 

15. Komuroodee Sikhdar, (1870) 13 \VR (Cr) 

16. Madhab Laxman, (1918) 43 B 147; 
Dtsaibhai, A 1938 B 50* See Ajit Singh, 


A 1961 Raj 139. ^ , 

17. In re Rathinarn Piltai^ (1918) 20 Cr LJ 

416:5110 176. ^ 

18. Girish Chandra, 57 G 1042 ; 34 GWN 
18; 31 GrLJ 586 (FB)* 
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Statement, it shall take evidence that such 
person duly made the statement recorded ; and, notwithstandinsr 

91, such statement shall be admitted iFthe error ha, n ; ' " 
the accused as to his defence on thrmtSi ’"J""' 

refeiele a'„d'’,''e,ti'oT 


SYNOPSIS 

1. Corresponding sections in former d n. rc . r . 

Codes. voluntariness of confession 

omitted. 


5. Examination of the Magistrate, 


2. Scope. 

3. Purporting to be recorded. 

that of the Code of 1882 . ° ^ '"O^e ol 1872 and is the same as 

might' hf" bce 7 ™deTn ‘r defects which 

applies to omZnTmcZ!]. w th 1 h"/l confession- This section 

law^o, but it has no application to infractions of the 

made of a confession. no record whatever has been 

Magf;t,am"p!:";o:"|l *" a confession the 

the., would L grat e Sections 164 and 364 , ArW, that 

language could be cured by Sectln 533.^2^*^'^*'"^'"^ answers in a different 

Allahlibad HlS'c^urt tas''heTd“!ri“^ "r confession omitted.-The 

to certify the\-oluntariness ofi m ‘l^at the omission 

the Magistrate. confession can be cured by the evidence of 

prosecution h™not*examfne^rth^^ff**^.^*^'~''^^^” was argued that the 

sion, the Supreme Court held that it recorded the confes- 

See notes under Section 164 supra pp. 522 , 523 , 528 . 

uvder Section 447,] 

Uon^^ Oiscrimina^ 

^#.c^/ro;n the 


of omission to prepare charge. 


(1) No 


19. 


20 . 


21 . 


Dev Duit, (1922) 45 A 166:20 ALT 
i]o * It ^ *^30 Oudh 

1949 L 235 ; Rmgahpa, A 1954 B 285. 
Rpghu, (im) 23 B 221, following 
Vuranj Babaji, (1896) 21 B 495 and 

iTc^O&Z ja' ^Ofayan Rai, ( 1 890) 

35 A 260 : 11 ALJ 286 : 


22 . 

23. 


24. 


see 


NUmadhub MilUr, 15 C 595 . 
Jainarain Rao, 17 C 862 (FB). 

(1911) 12 Cr LI 13 : 9 IC 148; 

Khudiram Bose, (1908) 9 CLJ 55; Dubai, 
A 1943 P 118 ; 43 Cr LJ 90. 

Kashmira Singh, 1952 SCR 526 : A 
1952 SC 159 : 1952 Cr LJ 
839 where Nazir Ahmed, 63 lA 
372 ;40 CWN 1221 ; 47 Cr LJ 897 
(PC) endorsed. 
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finding or sentence pronounced or passed shall be deemed 
invalid merely on the ground that no charge was framed, 
unless, in the opinion of the Court of appeal or revision, a 
failure of justice has in fact been occasioned thereby. 

(2) If the Court of appeal or revision thinks that a failure of 
justice has been occasioned by an omission to frame a charge, 
it shall order that a charge be framed, and that the trial be 
recommenced from the point immediately after the framing 
of the charge. 

SYNOPSIS 

1. Corresponding sections in former 4. “A failure of justice lias in fact been 

Codes. occasioned”. 

2. Scope. 5. Sub-section (2). 

3. Omission to frame a Charge. 

1. Corresponding sections in former Codes, — this section corres- 
ponds to explanation 1 of Section 216 ol the Code ol 1872 and is similar to 
that of 1882. 

2. Scope. — A proceeding for contempt of Court is of a criminal 
nature. For the sake of justice the contemnor must know all the facts alleged 
against him before he is called upon to meet them and to defend himself. So 
long as the contemnor is informed of the case which he has to meet, even if 
an order or notice does not contain particulars of the kind of a formal charge. 
Sections 535 and 537 will cure the defect.^^ 

Undue emphasis is on mere technicalities in respect of matters 
which are not of vital or important signihcance in a criminal trial may some- 
times frustrate the ends of justice. Where the provisions prescribed by the 
law of procedure are intended to be mandatory the legislature indicates its 
intention in that behalf clearly and contravention of such mandatory provi- 
sions may introduce a serious infirmity in the proceedings themselves, but 
where the provisions made by the law of procedure are not of vital impor- 
tance, but are nevertheless, intended to be observed, their breach rnay not 
necessarily vitiate the trial unless it is shown that the contravention in ques- 
tion has caused prejudice to the accused. This position is made clear by Sec- 
tions 535 and 537.2®a 


3. Omission to frame a charge.— The contention that this section 
only applies to a trial where no charge at all has been framed is not correct. 
The section is applicable to a case in which no charge has been framed of 
the offence of which the appellant has been convicted.^® The words “merely 
on the ground that no charge was framed** mean a case where the offence 
being a petty one and the evidence being fairly taken, the Court framed no 
charge at all. But where the Court frames a charge then the conviction can 
not be invalid on the ground that no charge was framed. Such a case does 
not come under Section 537, nor Section 236 appUes.=*^ See commentry on 
Section 237 supra^ p. 832. The omission to frame a charge is not per se fatal. 


25. Trxbhuwan A'oM, A 1959 P 262 : 1959 
GrLJ 734. 

25a. ChiiUxranjan Das v. State of H^esi BeneaL 
A 1963 SG 1696. 

26. A 1925 G926 : 26 Gr LJ 


1270 ; JVflni Cofial Biswas v. Munidpa/itj 
of Howrah, A 1958 SG 141. 

27. SituAhir,¥iC 168: 13 Cr LJ 503 ; 
Rajendra Singh, A 1960 A 387. 
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Thus the failure to frame a charge under Section 304 Part II or Section 326 

Penal Code would not make the conviction under either section illegal 
without reference to prejudice.^® ° 


f ^onviaion under Section 395 I. P. C. was altered to one under 
Section 148 I. P. C. it was held that the accused was prejudiced and the prin- 
ciple laid down in this section did not apply.2» If there is any irregularity in 
the matti^ of recording what the Magistrate stated to the accused in explain- 
ing the offence under Section 242 but that he had orally explained to the 

accused what the offence was, the irregularity is curable,^" but non- 

compliance with Section 242 vitiates the trial.»‘ In a summons 

case It is not ill^al to convict accused of an offence not specified in the 

charge sheet. - Omission to frame a charge is no ground for setting aside the 
conviction. Retrial may be ordered.®® 


4. A failure of justice has in fact been occasioned*'.— In ad- 
judging the question of prejudice the fact that the absence of a charge ora 
substantial mistake in it IS a serious lacuna will naturally operate to the 
benefit of the accused and if there is any reasonable and substantial doubt 
about whether he was or was reasonably likely to have been misled in the 
circumtances of a particular case he is as much entitled to the benefit of it 
here as elsewhere but if on a careful consideration of all the facts, prejudice 
or a reasonable substantial likelihood of it is not disclosed must stand, 
also it will always be material to consider whether objection to the nature of 
the charge or a trial want of one, was taken at an early stage.®* 

5. Sub-section (2)— applies where the omission to frame a charge in 

the opinion of the Appellate Court or Revisional Court is that a failure of 

Justice has been occasioned and a retrial would be ordered. See the case of 
Ambica Prasad , noted under sub-section (1). 


536, Trial without jury of ofifences triable by jury. — 

If an offence triable by a jury is tried without a jury, the trial 

shall not on that ground only be invalid, unless the objection 

is taken before the Court proceeds to record evidence in the 
case. 


1. CorrcspoDding sections in 
Codes. 

2. Legislative Changes (1955). 


SYNOPSIS 

former 3. Scope, 

4. Sub-section (2). 


1. Corresponding sections in former Codes. — This section corres- 
ponds to the explanation of Section 233 of the Code of 1872 and is the same 
as Section 536 of the Code of 1882. 


28. DuTgeswe.Mtar Datta, A 1958 Ass 44: 
1958 Cr LJ 742. William Slaney, 
A 1956 SC i 16 ; Mubaral AH Ahmad v. 
State of Bombay, A 1957 SC 857. 

29. Gijo Cope, A 1945 P 876 : 47 Cr LJ 
691. See Mahendra Singh A 1959 MP 6. 

30. Jagannalh Singh, A 1934 N 258 : 36 Cr 
LJ 361 ; Golam Ahia v. Lutful Huda, A 
1955 C 558 : 1955 Cr LJ 1357. 

31. Gopal, 54 G 359 ; Express Diary, A 
1950 C 61; Ashita, 48 Cr LJ 92 
Contra Luhani v. Khaslal, A 1932 N 


127 : 33 Cr LJ 938 ; Rajesuar Prasad, 
A 1949 P 323 followed iu Bikhyadhar 
V. DaitraiRama, A 1959 Or 121. 

32. In re Ganapata, A 1942 W 354 : 43 Cr 
LJ851. 

33. Ambika Prasad, A 1931 A 7 : 32 Cr LJ 
318 : jVflnait, A 1953 Raj 133 : 1953 
CrLJ 1031. 

34. William Slaney,A 1956 SC 116: 1956 
Cr LJ 29. See Surajpal, A 1955 S.C. 
419. 
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2. Legislative Changes (1955). — With the abolition of trial with the 
aid of assessors the amendment is a consequential amendment. Sub-section 

(1) of the old section has been deleted by Act 26 of 1 955 and in sub-section 

(2) the words “Tried without a jury” iiave been substituted for the words 
“tried with the aid of assessors”. 

3. Scope.— This section merely raises an admitted irregularity. It 
does not say anything about the validity of a trial. In any case the section 
does not and can not affect the right of appeal which is governed by Section 
418 (1) read with Section 410 ; where the trial ends in an acquittal and 
there is or is not an appeal there will be no prejudice but where it ends in 
conviction and the accused appeals and the accused is sought to be shut out 
of the appeal on facts he will certainly be prejudiced and on strict reading of 
Section 536 (1) the tiial will be incurably bad. To render the trial valid in 
such a case, the right of appeal on facts would indeed have to be conceded. 

4. Sub-section (2). — Omission to take the objection at the trial is fatal 
to the contention before the High Court that the trial was invalid. 

537. Finding or sentence when reversible by reason 
of error or omission in charge or other proceedings — 

Subject to the provisions hereinbefore contained, no finding, 
sentence or order passed by a Court of competent jurisdiction 
shall be reversed or altered under Chapter XXVII or on appeal 
or revision on account — 

(а) of any error, omission or irregularity in the com- 

plaint, summons, warrant, proclamation, order, 
judgment or other proceedings before or during 
trial or in any inquiry or other proceedings under 
this Code, or 

(б) of any error, omission or irregularity in the charge, 

including any misjoinder of charges, or 

(c) of the omission to revise any list of jurors in accord- 
ance with Section 324, or 

(r/) of any misdirection in any charge to a jury unless 
such error, omission, irregularity, or misdirection 
has in fact occasioned a failure of justice. 

Explanation . — In determining whether any error, omission 
or irregularity in any proceeding under this Code has occa- 
sioned a failure of justice, the Court shall have regard to the 
fact whether the objection could and should have been raised at 
an earlier stage in the proceedings. 

SYNOPSIS 

b Corresopnding sections in former 3. Effect of 1923 and 1955 .Xmondments. 

Codes. 4. Validity of the section. 

Legislative Changes— 1923 and 1955. 5. Object. 

35, Goloke Bihari, 42 GWN 129 ; 39 Cr LJ Pradesh, A 1950 SC 149. 

*61, See Chandi Prasad v. State of Uttar 36. Ganapatti Vannianar, (1900) 23 M 662. 
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6. Scope. 

7. Time for correction. 

8. Does the section apply to a case under 
Clause 26 of the Letters Patent. 

9. Does the section apply to orders made 
in Appeal or Revision. 

10. Applicability to summary trial in 
warrant cases. 

1 1. Does the section apply to the provisions 
of Section 342 ? 

12. Section applicable to Section 3G0. 

13. Applicability to summary trial. 

14. Admission of a Pleader. 

15. What is the test of an irregularity 
curable by this section ? 

16. Plea as to want of Jurisdiction un- 
affected by this section— Plea may be 
taken at any time. 

—Does consent of the accused trive 
jurisdiction. 

— Counsel’s consent. 

17. “Subject to the provisions hereinbe- 
fore contained.” 

18. “Finding, sentence or order”. 

19. “Court of competent Juri.sdiction”. 

20. Clause (a)— Error, omission or irregu- 
larity”. 

21. Absence of complaint is not cured. 

22. Omission to take the signature of the 
complainant in examination under 
Section 200. 

22a. Police investigation. 

22b. “Summons, Warrant.” 

— Signing warrants by initials. 

23. Clause (a) Irregularity in proclama- 


tion, order, Judgment or other pro- 
ceedings under this Code. 

—Judgment not pronounced— Record 

lost. 

—Judgment at variance with direc- 
tions given by law— defect not 
cured. 

24. Recording of Evidence in the absence 
of accused. 

25. “Or other proceedings”. 
—Irregularities in proceedings for 

compensation under Section 250. 

— Recording of evidence in the form 
of indirect narration, 

26. Irregularities in Local Investigation, 

27. Irregularities in Sessions Trial. 

— Irregularities in commitment. 

28. Clause (b) — Charge : “of any error, 
omission or irregularity in the 
charge”. 

— Effect of 1955 Amendment, 

— Effect of Misjoinder of Charges. 

29. Irregularities curable — Instances. 

— Irrcgularitjes not curable. 

30. Clause (c) — of the omission to revise 
any list of jurors. 

31. Clause (d) — of any misdirection in the 
charge to (he jury. 

— Judge questioning the foreman of 
the Jury. 

— Reception of Inadmissible Evi- 
dence. 

— Failure of Justice. 

— Failure to raise objection. 

3?. F.vplanation. 


1 Correspon^ng sections in former Codes.-This section corres- 
ponds to Sections 426 and 439 of the Code of 1861, Section 203 paragraph 3, 
Sec .on 283, paragraphs 1 and 2 ; Sections 300, 464 paragraphs 6 and 7 ; 
Sections 31, 1 17, 177, 178 of the Presidency Magistrate’s Act (IV of 1877). 


(1923). -The section was amended by 
S ction 148 of Act XVIII of 1923. The explanation and the illustration 
were inserted for the first time in the Code of 1898. The Criminal Procedure 

(Amendment) Act XVIII of 1923 has deleted sub-section (b) and the Ulus- 
tration. ' ' 


Legislative Changes (1955).— The word “charge” which occured in 
clause (a) after the word “warrant” has been deleted, sub-section (b) has 
een a ded and the words “or assessors” which occured in clause (c) after 

the word jurors have been deleted by Act 26 of 1955. 

« 

I ^ Effect of Amendment (1923). — “The legislation in this matter is of 

ong standing The variations are not important. The chief thing to 

note being rather a trivial illustration which appeared in the Code of 1898 has 
disappeared from the present Code”.*’ The Amending Act XVIII of 1923 
aving deleted clause (b) the following decisions** which turned upon the 
clause and held that want of sanction does not vitiate a trial or commitment as 


37. 

38. 


eWTT 271 


Khetra Mohan Das, (1920)48 C 867 
; Pursollam Ishwar, (1920) 45 B 


834 (FB) ; Ismat Rowthgr v. 
Shunmugacelu Nadan, (1905 ) 29 M 149 ; 
Mania Bux v. Lai Chand, (1916) 23 PR 
1916 Cr: 37 IC 473. 
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well as the following cases, which held that a commitment for want of sanc- 
tion was bad need not be considered. The deletion is consequential upon 
the amendment of Section 195. I’he case oi Lilan Singh^'^ need not be con- 
sidered. The legislature has, it seems, regarded proceedings initiated under 
Section 476 as being in the nature of complaints and has not accepted the 
contrary view of the Allahabad High Court in Ram Piari RaVs case."*^ The 
attention of the learned Judges who decided the full bench case of Colin 
Mackenzie Mackay*^ does not seem to have been drawn to illustration (/>) which 
had been omitted by the amendment, the eifcct of which is that irregularity 
in proceedings under Section 476 will come under Section 537 (a) — “ com- 
plaint”, although as observed by Rankin, J., illegality will not be cured. 

Efifect of Amendment (1955) . — The amendment of clause (c) is a 
consequential Amendment after the abolition of the trial with the aid of 
assessors. The insertion of clause (b) has rendered a large number of cases 
under the previous Code which held that misjoinder of charges or of persons 
vitiated the trial obsolete. Under the section as amended such misjoinder 
of charges or of persons will not be of any avail to the accused unless the 
error, omission or irregularity in the charge or misjoinder has in fact pre- 
judiced the party affected and resulted in a failure of justice. See Urich 

Bhusan, A 1963 S. C. 1120. 

4. Validity of Section 537. — Section 537 of the Code is not ultra vires 
of the Constitution as being in conflict with Article 21.^^ 

It has been held by the Madras High Court in Munnuswami Naidu^^^ that 
this section does not apply to Sections 476 and 195 (1) (a) and [b). 

The Judicial Committee in Subramaniya Ayyar^s case‘s observed that “the 
Illustration of the section itself sufliciently shows what was meant”. The 
illustration has been now deleted by the recent amendment but that has not 
taken away the effect of the said Privy Council decision as what their Lord- 
ships meant by the said observation was to convey the intention of the Legis- 
lature oiZ‘y that the Legislature cured by Section 537 “irregularity” of a most 
trivial nature. 

5. Object. — ‘ ‘The object of the section is to remedy mere irregularities 
and not to excuse total disregard to the plain commands of the law”.**^ 

6. Scope. — In the leading cskse o[ Subramaniya Ayyar^* theiv Lordships 
of the Judicial Committee held : “Their Lordships arc unable to regard the 
disobedience of an express provision as to a mode of trial as a mere irregula- 
rity”, and further held : “the remedying of mere irregularities is familiar in 
most system of jurisprudence but it would be an extraordinary extension of 
such a branch of administering the criminal law to say that when the Code 
positively enacts that such a trial as that which has taken place shall not be permit^ 


39, Gur Baksh Singh Kashi Raniy (1915) 
37 A 283 ; Sankaralinga Tevan v. Avudai 
Ammaly (1918) 17 Cr LJ 394 : 35 IC 
826. In te Manj Rath Shivnathy (1908) 
10 Bom LR 1053 : 9 Cr LJ 183 ; see 
Juggan, (1921) ALJ 942 (case under 
the Municipat Act). 

40* (1912) 40 C 360 ; sec also Dabu Ranty 
(1919) 17 ALJ 833. 

41* (1912) 10 ALJ 247 : 13 Cr LJ 707 ; 
sec Balgangadhur Tilaky (1902) 4 Bom 
LR 750. 

42. 30CWN 276. 

43. R. Ry Chari, A 1959 A 149 ; 1959 Cr 


LJ 268. 

43a. (1928) MVVN 229 following Rajani 
Kanla Kyel v. Bistoo Mani Dassi, (1927) 
28 CLJ 840. 

44. Subramaniya Ayyar, (1901) 25 M 61 
PC ; AllUy (1923) 4 L 376. 

45. Rawab Khaja Solemonul Bahadur v. Ishan 
Chandra Das Sarkaty (1905) 9 CVVN 
909 : 2 Cr LJ 569 ; Snbramania Ayyar, 
(1901) 28 lA 257 : 25 M 61 (PC) : 5 
OWN 866; 3 Bom LR 540 ; see Chandi, 
14 C 395 ; Mahim Chandra Chakraverty, 
(1869) 3 Bcog. LR App. Cr 6. 
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or dw„?„3”“'’' °" “““ !»• !>«" fo»o»«l 


Their Lordships of the Judicial Committee in the case« on non-comnliance 

with the provisions of Section 360, distinguished Ayyar’s cLe on 

ivelvToihed an r P-cedure adopted was one whichfhe Code po" 
t ce to The ^rr^’ n r T" have worked actual iijus- 

iv, “S i." >■ “ 

Sectior'iAn “fP'y "0“-M'nphance with the provisions of 

fhTnk it i H "> <-• J- -n Wi case” at p. 129 observed: “I 

SiminT P h"" P ‘hat we should make it clear that the provisions of the 
na e Tn.ifts ” ‘^ 1 / ^“‘'‘'’/hould be observed by the Magistrates in Subordi- 
/ 48 J-> in a dissentient judgment in Cotin Mackenzie 

Mackaf^ held that Section 537 to use Lord HalsburVs tvords, in SubramaZ 

^hCornre' r “ "T I'T irregularities” and cannot cure 

the sniuT he^inning to end were illegal in the sense that 

the s atu e had expressly forbidden them to be bad. The same view has been 

Ir t ll a ft r" a * 1 r " SO I ”i tt^ll V. Kariman Ahir^^ and 

Allahl Th fp 'he Allahabad High Court.^i The 

^ ^ decision has hold that the test is “Does error 

Ha the p"^°i " ™ T ^hiate the proceedings ? 

th^ HtaPrnlp "" "“‘honty which it does not possess ? Has it broken 

caLl^^ procedure?” Section 537 has no application in such 


sionsTs weT ‘3 Th^ P • p"" ^ irregularities but errors and omis- 

ritv” ?n /■ / p 1 ^ hinguagc “omission or irregula- 

sTne of W ^ 5-^ I- A. 96.Section 537 as amended widened the 

scope of Section 537 in that it covers cases of misjoinder of charges as well.«» 

Section 537 as amended widened the scope of Section 537 in that it 
covers cases ol misjoinder of charges as well®®*. 


Except where there is something so vital as to cut at the root of juris- 
diction or so abhorrent to what one might term natural justice, the matter 

resolves itself to a question of prejudice. Some violations of the Code will be 
so obvious that they will speak for themselves as for example, a refusal to give 
the accused a hearing, a refusal to allow him to defend himself, a refusal 
to explain the nature of the charge to him and so forth. Other violations 
will not be so obvious and it may be possible to show that having 
regard to all that occurred no prejudice was occasioned.®^ 


46. 

47. 

48. 

49. 




V, M. Abdul Rahman, (1926) 54 lA 96 • 
5 R 53 : 31 CWN 271 : 52 MLJ 585 
(PC) followed in Ahi, (1927) 50 A 
457:26 ALM76. 

Suresh Chandra Gupta, (024) 29 CWN 
124. 

(1925) 30 CWN 276. 

(1919) 5PLJ6I : 1 PLT609 : 59 IC 


per Sheshagiri Ayyar, J., in Makalakal 
1g^ 522^^ MfJ 381 : 16 MLJ 298 : 2f 

^ahirSingh^ (1915) 13 ALJ 345. 


52. Bechu Chaube, 45 A 124 : 20 ALJ 874 : 
71 IC 115. 

53. Occhhan, 13 ALJ 809 : 14 Cr LJ 607 : 
21 IC 479. 

53a. Banwari v. State qf Uttar Pradesh, A 
1962 SC 1198. 

54. William Slaney, (1956) SCA 183: A 
1956 SC 116 Narayan Rao V. State qf 
A. P., (1958) SCR 283 followed in 
Chiadamilal Jain, (I960) SCJ 901 : A 
1960 SC 41 ; Kalhi Umad Ranning, A 
1955 Sau 10 ; Chitranjan Das v. State qf 
West Bengal, A 1963 SC 1196. 


S. 537, Note 7] finding or sentence when reversible due to error 


1597 


Distinction between illegality and irregularity is one of degree. 

The distinction between an ‘illegality’ and ‘irregularity’ is one of degree. 
In all such cases the point that arises for decision is whether the infringe- 
ment of the provisions of the Code is such as to render the provi- 
sions of the Code nugatory or whether the infringement is such as 
has in fact occasioned a failure of justice. Contravention of a 
mandatory provision of the Code does not vitiate the trial if no prejudice 
occurs or is likely to occur.^® A defect in the jurisdiction of the Court 
can never be cured under Section 537.^’ Reasons for dismissal of 
complaint under Section 203 go to the root of the matter and cannot be 
cured under Section 537.^^^ VVliat has to be considered in each 
case is whetlier the illegality or irregularity complained of affected the 
competency of the Court or whether it had occasioned a failure of justice. 
The test is : Does the error go to the whole root of the trial ^ Does it in 
effect vitiate the proceedings? Has the Court assumed an authority which 
it does not possess ? Has it broken the vital rules of procedure ? If the 
error is of such a nature then the proceedings are vitiated in their inception 
and Section 537 has no application but the mere fact that a certain provi- 
sion of the Code is imperative does not itself indicate that on breach of the 
provision the whole proceedings are vitiated. In the instant case'*® omis- 
sion to examine the complainant on oath before calling a report from police 
under Section 202 amounted to an illegality which vitiated the trial. 


It is necessary that the accused should know when the Magistrate 
makes up his mind to commit before the Sessions Court. If the accused is 
denied the opportunity of leading evidence which he has a right to do under 
Section 208, the denial of such riglit would cause prejudice to llie accused 
and Section 537 would have no application to such a case.®® 

Where the Magistrate has dismissed the complaint without giving reasons 
as required by Section 203 the error is of a kind which goes to the root of the 
matter. Even assuming, however, that the rule laid down in William Slaney 
State of Madhya Pradesh, A 1956 SC 1 16 : 1955— 2 SCR 1140 applies to 
such a case, prejudice is writ large on the face of the order. 

7. Time for correction.— The section cannot be applied at an inter- 
mediate stage of the case so as to allow the error to remain uncorrected, 
whether the proceedings of the Magistrate were irregular or illegal for want 
of sanction of the State Government.®® 


Where objection is taken at an earlier stage of the trial there is time to 
rectify the error. Merely because accused persons have been charged with 
a number of offences and convicted is no ground for setting aside the con- 


55, William Slaney, A 1956 SC 1 16 ; Kapoor 

Chand, A 1933 A 261 FB ; Caru Charan 
Samal, A 1953 Or 258 : 1953 Cr LJ 
1557 ; Asha Das, A 1953 Ass 1 ; Mehter 
Dkarwa, A 1940 N 375 ; 42 Cr LJ 37 ; 
Alunshilal, A 1948 A 278 ; 51 

CVVN 474 (479) PC : A 1947 PC 
67. 

56, Krishna Kumar, A 1955 Punj 151 : 1955 
Cr LJ 1101 (FB) ; Raghunalh, A 1963 
Raj 85 — case on Ss. 173(4) and 251(7). 

57, Saiyed Ahmed Agha, A 1957 MB 115; 
1957 Cr LJ 449. 

57a. Chandra Das v. Prakash Chandra^ A 


1963 SC 1430 — case under scope of 
S. 202, Cr. P. G. 

58. In re Subramaniya Achari, A 1955 M 129: 
1955 CrLJ514. 

59. Chhadaimilal Jain, (1960) 1 SCR 736 : 
A 1960 SC 41 : 1960 Cr LJ 145. 

59a. Chandra Deo v. Prakash Chandra Dose, 
A 1963 SC 1430 — See also for scope 
and object of inquiry under Section 202 
(1) Sec Chittaranjan Das v. State of 
West Bengal, A 1963 SC 1696. 

60. Chedu Ram Naraindas, (1912) 6 SLR 
260 : 14 Cr LJ 298 : 19 I 954. 
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the accused were 


viction unless it has in fact come to the conclusion that 
embarrassed and there has been a failure of justice®'’* 

D * ^ ^ under clause 26 of the Letters 

Patent (Calcutta) .—In a full bench decision of the Calcutta High Court «* 

Rankm J., held that Section 537 is applicable under clause 26 of fhe Letters 

Patient though m Fateh Chand Agarwalla,^^ an earlier full bench decision Sir 

Ashutosh Mookherjee, J, held that Section 537 has no application to a’ case 

reviewed under clause 2b of the Letters Patent. It does^L appear frl 

the repor whether the attention of Judges was drawn to Fateh ChaTd 

jSf-rwalla where Mookherjee, J., held that the proceeding was not 

either by vvay of appeal, which is expressly e.xcluded by clause 25, or by 

Snter'xxvn r ftill within 

E (confirmation of sentences of death), but Rankin I 

‘u "’y '^'’^‘her the Bench is si2g on 

^PP r P L ‘■'=' ‘^1“" ""thm the exact meaning of Section 537, but the leading 

• said leading case before it went up to the Privy Council was 

twice heard by the Madras High Court before the full court of six ludges 

.‘i' wi J*PP‘’al was under clause 26 of the Letters Patent. There Sir 
Arnold White, C. J., at 25 M 61 (73) held the same view as was held by 

!hp°flnD'ikrhil/tv o"f (“‘f und the Privy Council decided on 

the app I cab hty of Section 537 on appeal. Hence it is submitted with great 

respect that the view of Rankin, J., seems to be wrong. 

Tl nn'p^Sppt-**® “'■‘•'•■s “ade in Appeal or Revision ?— 

“ade in appeal or 

re\ision the principles contained therein should guide Courts in dealing with 

applications under Section 215.®* ucpuug wiui 

in (hp^lnwpr cF where the irregularity has already been committed 

m the lower Court and it is detected by the Court of appeal or revision.®® 

The Privy Council m Abdul Rahman’s case®® held in appeal that the omis- 
sion or irregularity was cured by this section. 

10. Applicability to summary trial in warrant cases —In a rase 

dowVinTct?o^’ 95fi Magistrate to follow the procedure laid 

held FuFirKSn^iT "" '''“"‘‘"S trial.®® A contrary view was 

niiitP^rTpTr I'hpi °P *e section “no finding, sentence or order,” it is 

quite clear that the section has no application before the case is finally 

fn 2“”" observations of Mookherjee, I, 

rhfn tr proceeding must be either under 

Lahapter AAVll or an appeal or revision. It follows also from the words 


60a. 


61. 

62. 

63. 


StaU of Andhra Pradesh v. Gandeswara 

1850 — See also scope 

CWN 276 fFB)" 

^ = 21 CWN 33 ; 

24 GLJ 400 : 38 IG 945. 

Chella Ram Naraindas, (1912) 6 SLR 


64. 

65. 

66 . 

67. 


260. 

Ram Verman, A 1956 A 466 (FB) : 1956 
GrIJ 959. 

Jhamrtadas, 12 Cr LJ 320 : 10 IG 616 ; 
Appa Subhana, (1884) 8 B 200 (21 1). 

( 1 925) 28 Bom LR 95. Amartsh Chandra 
Sinha, A 1948 G 110. 
mraUrn, (1896) 23 C 983. 
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^^passed by a Court of competent jurisdiction" that tlie section does not apply if the 
finding, order etc., is not passed by a Court of competent jurisdiction. Then 
one has to turn to the clauses {o) to (d) and the Explanation. 

The Allahabad High Court has held that failure to follow procedure 
under Section 137 (1) is not a mere irregularity curable under this section.®® 
Section 537 is not applicable to non-compliance with the mandatory 
provisions of Section 137.®® Non-compliance with the provisions of Sec- 
tion 1 12 has been held to be an irregularity."® See contra A''ihars case.’^ 

11. Does the Section apply to the provisions of Section 342 ?— 

Omission to examine the accused properly under Section 342 is curable under 
this section if there was no prejudice caused to the accused.^- 

See notes under Section 342 Supra. 

12. Section applicable to Section 360. — The Privy Council in Abdul 
Rahman^s case (54 I. A. 96) has held that non-compliance with Sec- 
tion 360 is an irregularity and it follows that Section 537 is applicable. 

13. Applicability to summary trial. — The omission to comply with 
the provisions of clause {/i) of Section 263, on the part of a bench ol Magis- 
trates, amounts merely to an irregularity which can be cured under Sec- 
tion 537.” 


14. Admission of a Pleader.— “Even assuming that the Judge should 
not have acted upon the admission of the pleader of the appellant, such 
action on his part is an irregularity curable under Section 537 


15. What is the test of an irregularity curable under this sec- 
tion. ?— The mere use of the word “shall” is not the criterion as to whether 
the provision is mandatory or directory. See the decision of the Allahabad 
High Court in Bechu Chaube.'^'^ It was held in that case that this section has 
no application where the error is of such a nature as to vitiate the proceed- 
ings in their inception. But the mere fact that a certain provision of the 
Code is imperative does not in itself indicate that a breach of the provision 
vitiates the whole proceeding. 

The learned Judges who regard illegalities as irregularities curable under 
this section, possibly base their decision on Abdul Rahman s case^® and 
Kotayya's case” and on William Slanefs case.”^ See cases” noted under 
“Scope”. Their Lordships of the Judicial Committee in the leading case of 

Subramaniya Ayyar'^^^ observed “With all respect to Sir Francis Maclean and 
the other Judges who agreed with him in the matter of Abdul Rahmard^ he 
appears to have fallen into a very manifest logical error in arguing that 


68. Trikha v. Manah, (1927) 49 A 485 
(477) : 25 ALJ 377 : 28 Cr LJ 291. 

69. Bhora v. Tara Sineh, (1926) 25 ALJ 155 
following Ram Mandat v. Chandra Mandat 
21 CWN 926. 

70. Ramdeo Singh, (1926) 49 A 228:25 
ALJ 44 following SuUman, 1 1 Bom LR 
740 ; Zohir Ahmad v. Ganga Prasad, A 
1963 A 4. 

71. (1926) 49 A 5 following Rajbanshi, 
(1920) 42 A 646. 

72. Kaki Bern, A 1961 SC 967 ; Masib 
Kaka Chowdhury, (1956) SC A 754 : A 
1956 SC 536 followed in Madanlal, A 
1961 C 240 ; Sitaram, A 1958 P 462 : 


1958 CrLJ \mi \ Pagla Baba, \ 1957 
Or 136 ; Ram Singh, A 1957 Punj 75. 

73. Mamdeo Lakhman, (1924) 26 Bom LR 
1236 ; Mahera Shetlry, A 1963 Mys 77 
following A. Joseph, A 1959 Ker 10. 

74. Dansilal Cangaram Vani, (1923) 30 Bom 
LR 646 : AIR (1928) B 241. 

75. (1922) 45 A 124 : 20 ALJ 874 : 71 IC 
115. 

76. 5tIA96. 

76a. (1902) 25 M 61 (98) PC. 

77. 51 CWN 474 (479) PC : 49 Cr LJ 
533. 

77a. A 1956 SC 116. 

78. A 1957 ^^B 1 15 : 1957 Cr LJ 449. 
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because all irregularities nrp Hhnn! u 

that therefore all th ^s tha Sv i 

by that one adjectSS ™ therefL 

susceptible of being treated alike.” equal in importance and are 

™y'L ,r;?. .v.ry sr srw ■■>■ •«• ••«•<'>- 

mgs shall be voidon^accountorim<l, H"r^°'^^'‘'-^*^^ that the proceed- 
Ahmad Agha’s case/8 gulaiities mentioned therein. See Saijiad 

“Yon ba(TnoT'raiscTthb poinTboforr ' 

wo would not listen to it a^t this staire ” ItT^ f ‘'’® '^PPeHate Court, 

a Court without jurisdiction. ^ where an ofTence is tried by 

not allowed to bTtXn^for^tiirfcM^^^ “ Section 342 was 

ration of the point as to whether the .'I'”" ‘"asmuch as the conside- 

coinplied with Turns on a conSeradon of rj ^ 

cann?t"consrm "amuJing.-^'"""*' j""****®*-" ?-No. the accused 

held that “no ser*?om*d*r~T*'^ case*“ has 

the consent oTtreTdvoSS'/^he'LTutd.-^ 

words obviously mLn”tha^^ifrT''l*?''*”c **®'‘*‘"bcfore contained.”— These 
made to analogous sections of thTcTT reference may also be 

tions 225, 232, 236 (3), 366 (4), 423 [^ 2 ') and'lg 'toSSe''®"''"**"’ 

to thrproSn?hSn£°r“'‘ “‘'’® '"“^ds ‘subject 

SectL 537 TLnot h„ contained’ which occur at the beginning^ of 

provision of the latter na ®°"^*Fued in such a way as to nullify the express 

sentence passed bra'^ rl , r''^“'°"’ ®"^®‘^ 'haT no 

appeal for want of Lnrf' ***^ “mpetent jurisdiction shall be reversed on 

Courf Ir rfull benrh '95”. The Calcutta High 

added to it the words “ |®®'^'°" Khetra Mohan Das^^ adopted this view and 

jus?rce’’ althlr no '' '■^®‘ occasioned a failure of 

m the provi Lns InTv these words refer 

refer onlv to the or -'P®*^ Pccvious part of the Code or whether they 

uTn I aleinpl hXT^^ “u‘^‘"a-®^ Beachroft, J. (Shar- 

‘Cbi’eci’ m ^he ®o ®y“'® ®'f®®‘ "'■ ‘''® '^°Fds of the section, 

tion is to have hereinbefore contained,” cannot be that the sec- 

the provisions of ^ departure from any of 

only to Sections 520 to a words must be read as having reference 

^ refer to the entire Code that precedes 
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78b. 
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80. 


(1884) 8 B 317. 

Kishan v. State of 

V.P.,\ 1963 SC 822. 

Allen, 4 L 376:25 Cr LI 68: 
KoUammal, 23 Cr LJ 748 
^ 1 ^ 26 ) 54 lA \nSukhai 

Ahxr, (1927) 50 A 457 see Bholanath Sen, 


81. 

82. 


(1876) 2 C 23 : (Cr) 57 and Bishwanath 
Pal, 12 W'R (Cr) 3 ; Nusserwanjee v. 
Meer Mynoodeen, 6 Moore lA 134 
(161). 

(1907) 31 M 80. 

(1920)48 C 867 (872) FB. 
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that section. Fletcher, J., to whom the case was referred on a difTerence of 
opinion held, at p. 974 of 19 G.W.N., “The whole of the section is governed 
by the words ‘subject to the provisions hereinbefore contained.’ This 
includes amongst other provisions the provisions contained in Section 233 
and a neglect of the provisions contained in that section is not, I think, cured 
by Section 537”.®^ See Commentary on Section 233, p. 806. 

18. ‘Finding, sentence or order’. — It is obvious that the section 
has no application to original proceedings but is applicable to a superior 
Court curing errors in procedure mentioned in clauses to (d) and the fesi 
further is as is laid down in the Explanation (1) whether such erior has occa- 
sioned a failure of justice and if so (2) whether such objection could and 
should have been raised at an earlier stage of the proceedings. See the case 
of Perumalla Nayedu^^ which helil that Section 537 is not intended to cover a 
case which had not been finally disposed of. It does not seem possible to 
read Section 537 as giving a legal elTect to validate a finding, sentence or 
order which is defective for an antecedent defect in procedure.®^ 

It has been observed supra that the section cannot cure illegalities or 
where the trial is void.®® 


19. ^‘Court of competent Jurisdiction”. — The words “a Court of 
competent jurisdiction” in Section 537 must be taken to njean “a Court of 
competent jurisdiction in respect of the particular ofifence charged”.®’ Sec- 
tion 537 cannot cure illegality but cures irregularity committed by “Courts 
of competent jurisdiction”.®® The words “competent jurisdiction” in the sec- 
tion mean “jurisdiction which would be comi^etent but for the defect in 
question”.®® A Magistrate who in consecpienco of a personal disqualification 
is forbidden by law to try a particular case, though he may be authorised 
generally to try cases of the same class, cannot be said with respect to that 
case to be a Court of competent jurisdiction.®® 


20. Clause (a) : “Error, omission or irregularity”. — These words 
convey almost the same meaning and Section 537 cures errors, omissions or 
irregularities as opposed to illegalities. In Abdnl Rahmans case (51- I. A. 96) 
“the omission or irregularity” has been used in the same sense. Every error 
or omission or irregularity is not taken into consideration. 


Irregularity which materially prejudices an accused, so as to occasion a 
miscarriage ofjustice although not illegal has the effect of altering or revers- 
ing the ‘finding, sentence or order’. We generally use ‘irregularity’ in con- 
nection with Section 537 and not ‘errors or omissions’. 


Now these words govern the whole clause (<j). 

Reasons for dismissal of complaint under Section 203. — Where 
the Magistrate has dismissed the conqilaint without giving reasons as 
required by Section 203 the error is of a kind which goes to the root of the 
matter. It is possible to say that the giving of reasons is a pre-requisite for 


83. Ramsubhang Singh, (1915) 19 CW’N 
972 : IGCr LJ GH : 30 IG IG). 

84. 31 M 80. 

85. Rashbdiary, 35 C 1076 (1082). 

86. Appa Subbana Mendre, 8 U 307 ; 
William Slaney, A 1956 SG 116; 
Saiyad Ahmed A 1957 MB 116: 


1957 Cr LJ 449. 

87. hiishna Bhal, (1085) 10 B 319 (325). 

88. Raihn Singh, ( 189G) 23 C 442 (416). 

89. Su ami Dnynl, PR No. 8 of 1908 Gr. 

90. Sudhama Upadhya, (1895) 23 G 328 
(335). 
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making an order of dismissal of a complaint under Section 203 and absence 

t^hi? the T ‘'’f “'■der a nullity. Even assuming, however, 

SC 1 16 1955 2“sCR°n4n" ■""" <>1 Madhya Pradesh, A 1956 

fhe face of the order ° - 

errorf'nmit®'”*'® complaint is not cured.-This section only covers 

errors, omissions or irregularities m a complaint but does not refer to a total 

iotZnU TicT t has been held that Section 537 (a) does 

not apply to a case where accused is charged with one offence but is convic- 

ont s'im totally different offence.f^ The consolidation of more than 

brc—M-ro'^^ ' the recording of evidence in one of them 

Dy consent is on y an irregularity cured by Section 537, 

unde?Se«i“o"n 200.~See Commentary supra 

Sion to exam?nfth; I "" °'h^f cases-* that anomis- 

3e sTcZi 537 r ‘ °ath is an irregularity which is curable 

si or 1 tuH liJ in < "‘'‘""f ^appoc'ccl as it is not an error, omis- 

sion oi iiegiilaiity m complaint’, but an omission as to the ‘mode of trial’ 

^on of die 'Sli't' a'nd'f V' ""'‘^cts the j.irisdic- 

desert the Code of cViminaTprocedur!’. ’’ ‘Magistrates might altogether 

Omission to record statement of complainant on oath is an illegality.®' 

22. Omission to take the « . 

the complainant asjalso by the^’h^lmatf iti!ro\'’be"^ ’fT 

statement^made by the complainant and such^S E^^^fcum^t ^nr Sec! 


or trfal beforihrCounr^nTthTfact !hrr‘ttf“'°" " 

Chapter XLV with respect to nm' '• ^PCC'hc provision in 

course of inve<itip-af;nn » 9 or mistakes comitted during the 

sufficient indication that thrLislImreil holding of an inquest is a 
inqly m!rlT®®a -mportance to vitiate any inLmity in the 


90a. 


91. 

92. 

93. 

94. 
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Chandra Deo v. Prakash Chandra, A j 
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Ahmed Din, (1916) 4 PR (> 1917 ; 
Or LJ 511. 

Dilan Singh. (1912) 40 C 360. 
^arjivan Valji, (1925) 28 Bom ] 

(1870) 14 VVR (Gr) ■ Eos 

Bengal Railway, (1875) 23 \VR 0 
631 ; Manu, (1888) II M 443 • I, 

1958 ^ 5 ^ 1 *^'"’ ^ * Devdhar, 

(1916) 1 PLR592 ; ISCrLj 366 : 
IC 750 ; In re S. Ramaswami Aivanp 
(1922) 43 MLJ 710: (1922) MW 
68! :23GrLJ 691, ^ 


96. 3 Beng. LR App. Cr 67. 

97. In re Subramania Achari, A 1955 M 129 ; 
1955 Cr LJ 514; P. W. S. Aiyor v. K. J. 
Natham, A 1948 M 424 ; Akshoy Kumar 

Jogesh Chandra, A 1956 C 76 
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33 ; Bhagwant Kishore, A 1964 SC 221 
(225, 226) — case under S. 5A of the 
Prevention of Corruption Act, 1947. 

98. Baijoo Mandal, (1902) 6 C\\'N 840; 
Anath V. Bankim, 54 CWTV (2 DR) 134 ; 
49 Cr LJ 587 ; Ramjas Marwari, A 
1936 P 145. MaffiUa Samji v. 
Muthuswami, A 1949 M 76. 

98a. Niranjan Singh, 1956 SCR 734 : A 1957 
SC 142 : 1957 Cr LJ 294. 
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22-B. ^^Summons, Warrant”. — The error of a Deputy Magistrate 
in proceeding by warrant instead of summons furnishes no ground for quash- 
ing his proceedings.®® Omission to insert in a summons under Section 492 
of the Code of 1872 the amount of the recognizance and security required 
will not invalidate any subsequent proceedings binding over the parties to 
keep the peace.' 

“It does not seem to be possible to read Section 537 as giving legal eflect 
to a defective warrant, as its highest effect is to validate a finding, sentence or 
order, which is defective for an antecedent defect in procedure”.'^ 

Signing warrants by initials.— Although tlie “Illustration’* has been 
deleted the decisions which held that the error in such cases is a pure irre- 
gularity which does not affect the validity of the proceedings are still good 
law. See the cases under ^Effect of Amendment’ on omission of the ‘Illustra- 
tion* noted JMj&ra. An omission to date and sign a judgment in open Court 
amounts to a mere irregularity.^ 

Joint trial etc. — See commentary on Section 225, p. 785, Section 232, 
p. 797, Section 535, p. 1591 under the heading ‘'Omission to frame a charge”. 
See also State of A. P. v. Gandeswara Rao, A 1963 SC 1850 and K'ishan Singh, 
A 1961 B 124. 

-Omission in charge— common intention of the assembly. — 

Where there is ample evidence of the common intention of an assembly the 
mere omission to mention it in the charge is curable under Section 537. 

Alternative charges. — When a charge has been launched which 
requires sanction by a particular authority and that authority has refused 
sanction, it is not open to the complainant to alter his election and start a 
fresh charge on an alternative section which does not require sanction. 
Misjoinder of charges cannot be validated by striking out charges. 

The vagueness of the charge is only an irregularity not vitiating tlie trial 
unless the accused has been materially prejudiced thereby.^^^ 

Misjoinder of parties — A full bench of the Calcutta High Court 
has held that it is a question for the Court in the exercise of its judicial discre- 
tion to say whether there should be a Joint trial or not where a number of 
persons are tried for olTences committed in the same transaction. An objec- 
tion as to ^misjoinder of parties* can be taken in the High Court, even if the 
same was not taken before the Sessions Judge. 

Joint trial — of different persons charged with separately different 
articles of stolen properties which are proceeds of the same theft is illegal 
and is not saved by the operation of Section 537.^® 

See also Commentary on Section 239 supra. 

23, Clause (a) “Irregularity in proclamation, order, Judgment 
or other proceedings. . . .under this Code’. — The words ‘proclamations 
and ‘order’ were new in the Code of 1898. 


99. Aneel Puluey v. Ramsoonder Chuckerbiirtiy, 
(1864) 1 WR (Cr) 16; Revnppa v. 
Gufusanthawa, A I960 Mys 196. 

!• Abasee Beeiim v. Vmda Khaiyam. (1882) 
8 C 724. 

la. Rash Behary Lai Mandat, (1908) 35 C 
1076 (1082): 1> CVVN 1075 ; Anil 

Ranian Sen, A I960 Tripura 26. 

2. Mohammed Hayet AfoUa, 7 R 376. Sec 
U{ji, A 1948 A 428. 


2a. Uchav Singh, 18 Cr LJ 382 (P) : 38 Cu 
766. 

2b. Manavala OuUy, (1906) 29 M 569 : 5 
Cr IJ 496. 

2c. Chitlaranjan Das v. Stale of West Bengal, 
A 1963 SC 1696. 

2d. Virupana Goival, 28 MLJ 397. 

2e. Abdul Majid, (1906) 33 C 1256 ; 10 
CVVN 512. 
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For ‘judgment’ sec Cliaptcr XXVI. 

pr.v- " g, "‘™ “ “'“"S “■ 366 .0 limi, ,l,e 

^ In the following cases^ it has been held that the legality or illeealitv of 

- the S- 

caused the ' T ^ prejudice and injustice has been 

caused, the to write a judgment at the time of the passing of the 

sentence is not an illegality but an irregularity. 

Order under Section 118 or Section 123.~Tbe Amendment of 1 923 has intro- 
b^a judgm'enr" orders shall be deemed to 

"°‘.Pronouaced~Record lost.-VVhere a judgment has 

mpmirf to re-write from 

memory, and from the materials before him and place it on record.'* 

cured**— SVr^fnn "'**'* directions given by law-defect not 

cured. Section 537 does not cure the defects in a Judgment which is clearly 

and which materially prejudices the accused in the trial of their appeal.® 

V. evidence in the absence of accused —The 

recording of defence evidence in the absence of the accused is an irre-mlarity 
which cannot be cured under Section 537.« urc^uiaiity 

with words.scem to be “ejusden, generis" 

Offence triable as summons case is a curable irregularity.' 

P''"oeedings for compensation under Sec- 

Droviso^fal Faihire on the part of a Magistrate to make the record required by 

smlon thereh ^ 'I'' order of compensation under that 

TyaiTt’ t °PPO' tonity to the complainant to urge his objections 

bngergood Ta^w decision" is no 

in . evidence in the form of indirect narration — When 

m a case falling under Section 362 the Magistrate recorded the evidence in the 

SecTion 5^7 ‘.".mTl .“lat it was an irregularity covered by 

sionpd thprph a Vitiate the trial when no failure of justice was occa- 

smned thereby.^ But the Lahore High Court held that in a case where 

witnesses were not examined but their previous statements in a former hear- 
ing read over to them and same witnesses were not even sworn that the pro- 
cedure was an illegality.*® ^ 

t! n *****®Sularities in local investigation.— 6*^^ Commentary on Sec- 
tion 5J9-B. Sending out of the Sub-Deputy Magistrate to hold a local inves- 
tigation may amount to an irregularity.** 


3. 


4. 

5. 

6 . 


Thaver Issaji Boree, (1911) 13 Bom LR 
635 . 12 Cr LJ 457 : 1 1 IC 993 referred 
to in Mohideen BaUha Sahib, 25 MLI 

484:21 IG 688. 

Kamashamma, 38 M 498 : (1913) M\VN 
862 : 14 Gr LJ 595. 

Kanhai Singh, (1912) 10 /XLJ 435 : 13 
CrLJ 859 : 17 10 795. 

\iyiz) 


7. 

8 . 

9. 


10 . 


11 . 


Gapaldas y. Stale of Aisam, A 1961 SC 
986 ; Mordy, 45 GWN 53. 

(1895) 2 Weir 711. 

In re Gulabchand, 0916} 18 Cr LJ 336 
(M). 

Jo/ut Thomas, 4 L 382 : 77 IC 425 : 
AIR (1924) L 17. Sec Madan Mohan 
Das, 60 eWN 36. 

Uadhamadhah Pakra, (1910) 15 C\VN 
414 : 12 Cr IJ 7 : 9 1C 46. 
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27. Irregularities in Sessions Trial. — Non-coniplianco with the 
■datory provisions of Section 276 supra is an illegality. also Jinuhhaw.^^ 


mandatory pr 

Sessions trial without commitment is ultra vircs.^^ 


Irregularities in the Commitment. — Where the trial before tiie 
Sessions Judge is held, no irregularity in the coinmiinient can vitiate the 
trial, unless there is a failure of justice. 


Where the order of commitment is made without a charge, the Sessions 
Judge may frame a charge, the omission to frame the charge by the commit- 
ting Court is an irregularity curable under this section.*^ 

28. Clause (b)— “Charge”.— For dermilion of ‘Charge’ jcc Section 4 
(c) and see Chapter XIX and Commentary Sections 221 — 240 supra. 


Section 537 (a) dealing with ‘errors, omissions or irregularities’ in 
‘charge’ should be read with Sections 232 and 535. Section 232 applies at 
any stage of the trial, but Sectioti 535 like Section 537 cannot be applied 
before a finding on sentence is pronounced or passed. See Commentary supra 
under Chapter XIX, particularly the Joinder ol Charges, Joinder of Parties, 
Joint Trial, etc. 


(b)— inserted by Act 26 of 1955. It cannot be laid down as a 
flaw that when Section 31 I. P. C. is not specilically mentioned 


Clause 

proposition of 

in the charge conviction for a substantive charge read with Section 34 cannot 
stand.^^^ 


Where although Section 149 I. P. C. was mentioned in the charge it was 
not expressly stated therein that the members of the assembly knew iliat an 
offence under Section 307 I. P. C. was likely to be committed in prosecution 
of the common object, held, as the accused knew the case they had to meet 
the aforesaid defect in the charge, is in fact no failure of justice.^'"'^ 

Where the accused was charged under Sections 307/149 I. P. C. but 
there was no express mention in the charge drawn up with respect to Sec- 
tion 149 I. P. C., held, the defect in charge was cured under Section 537 as 
it did not occasion a failure of Justice.^'* 

Where accused persons were charged under Section 5 (I) (a) of the 
Prevention of Corruption Act but some of the accused were not public 
servants and the accused who was a public servant was convicted under Sec- 
tion 5 (2) of that Act instead of Section 5 (2) read with Section 34 I. P. . 
C., held, that Section 537 cured the defect. 

In view of the insertion of clause (b) by Act 26 of 1955 misjoinder of 
charges or of persons is now an irregularity curable under Section 537 unless 


12. (19U) 33 A 385 ; Kcdarnath Mahto, 55 
C 371 FB, Motiir Shinhfi, 60 C 725. 

13. Rama Tluvan, (1892) 15 M 352. Rcddi, 
(1903) 26 M 598 : 2 Weir 333. 

14. Bajnath, A 1953 A 191 ; Abdul Rahman, 
A 1953 G 792 : 1953 Cr LJ 1797 ; 
Chadimatal Jain, A 1960 SC 41 followed 
in Banwari v. State of Uttar Pradesh, 
A 1962 SG 1198. 

15. Bcudeo, A 1945 A 340 (irregular coin- 
milmcnt in disregard of S. 193). 

15a. Vagua Lakha, A 1955 Kutch 1 ; B. J^. 
Srikantiah, A 1958 SG 672 : 1958 Cr IJ 
1251; Rawaipatiah V. Venkalu v. Stale of 


Hyderabad, A 1956 SC 171 : 1956 Cr LJ 
338. 

15b. Tekka v. Slate of U. P., {i961) Cr LJ 
859 : A 1961 SG ; Om Prakash v. 
State of U.P., A 1960 SG 409; 1960 
Cr LJ 514 (aheration of Charge 
under S 165 A Il’G to one under S. 
161/109 IPG). See Nanak Chand 
A 1955 SC 274. 

16. Vagua Lakha, A 1955 Kutch 1 ; B. W. 
Srikantiah A 1958 SG 672 : 1958 CT LJ 
1251. 

17. Major E. Q. Barsay State of Bombay, 
A 1961 SC 1762 : 1961 (2) Cr IJ 828. 
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^otes under Sections 233, 

After the amendment in 1955 misjoinder of charges is saved bv Ser- 
in*?n \ r" T occasioned a failure of justice. Sections 234 to 236 permit 
■^,h charges and trial of different offences against a single accu^^ed in 

the ciicumstances mentioned m those sections and Section 239®provides for 

e trial of several persons. If the joinder of such charges is made in contra 
vention of the said provisions it will be misjoinder of charges.^** 

Effect of Amendmeut-*r;/o« 537, clause (A).— By Amending Act 26 of 

1955 the word ‘charge’ IS deleted from clause (a) of Section 537 and a new 

clause b) is enacted. In substance by the amendment it is provided that a 
misjoinder ^charges is to be regarded merely as an irregulariry and not an 
illegality. To that extent the cases decided before the amendment may be 

P.^a has been SS. enunciated in Subramauiya’s case 25 M 61 

It cannot be said that Section 537 is applicable only to misjoinder of 

wmb^^rd “fTences and accused perso'ns. The 

Jffpnr-^'^^ misjoinder of charges. These words clearly include inisjoiLer of 
offences or of accused persons.^" Even in cases of misjoinder where the con- 
Uavention of the provisions of Section 234 is involved, it is not denied by the 
defence Munsel that even prior to the amendment misjoinder itself would not 
have VI lated the trial unless prejudice to the accused had been pr^cd Tn 
e instant case there being no misjoinder, the argument that the breach of 
the proviso to Section 222 (2) necessarily vitiated the trial was negatived ** 

tion gl^r82Ta"7c:m?ntrr^ - ^ec 

^*>arges.-VVhere oI)jection is taken at an 
early suge ol the trial there is time to rectify the error. Merely because 

accused persons have been charged with a number of offences and conviclld 

condiisfon'that^?hp''“‘"^ conviction unless it has in fact come to the 

jus^ice.^S ^ ^ embarrassed and there has been a failure of 


r! T 1 1* * I 1 ^ — Where there was no mate- 

rial non-compliance with the provisions of Section I39A and a written state- 


17a. 

18. 


i8a. 


19. 

20 . 


Sri Ramverrna, A 1956 A 466 : 1956 
CrLJ 959 (F B). fCoHaya 51 CWN 
474 PC: : A 1947 PC 67 ; Bhaicad Meha 
Dana v. Slate of Bombay I960 SCR 17‘>' 
A 1960 SC 289 : 1960 Cr LJ 398 sll 

Singh, A 1964 


Brich Bhtisan v. Stale of Bihar, A H 
SC 1120 where Subramanya Axyer, 

I A 257 1 25 M 61; Abdur Rahman, 54 
96 ; A 1927 PC 46, Pukary Kollay I 
(1948) M 1 : A 1947 PC 67 consider 
Umar Saheb, A 1960 B 205: I960 Cr 
573 ; State of Andhra Pradesh, v. G 
deswara Row, A 1963 SC 1850. 
Ramhruhen 1956 AIJ 748 ; A 1956 


462 ; Deshraj Dhanpat Mai, A 1958 
Punj 254. 

21. Kudri Kunharmal, A 1960 SC 661 : 

1960 CrLJ 1013;/?. A*. Dalmia v. 
Delhi Administration, Pi 1962 SC 1820; 
Brich Bhusan v. State of Bihar, A 1963 
SC 1 120 ; KUan Singh, A 1961 B 124 : 

1961 ( 1 ) Cr LJ 628 ; Sunil Chandra 
Roy, A 1954 C 305. 

22. Madanlal, A 1961 C 241 followiog 

Binchar Pradhan, SCA 857: A 

1956 SC 469 ; State of Andhra Pradesh v. 
Candeswara Rao, A 1963 SC 1850; 
Mali Das wStaU of Bihar, A 1954 SC 
657 ; Damodar, A 1953 Raj 127. 

22a. State of A. P. v. Gandeshwara Rao, A 
i963 SC 1850 ; State of A. P. v. Venu^ 
gopal, A 1964 SC 33. 
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ment was filed and an inquiry was held l)y the Maj^istratc, the failure, if any, 
to strictly and meticulously comply with the technicaltics of Sect ion 1 39A would 
be curable under Section 537.“^ Non-compliance with tlic provisions of Sec- 
iton 173 (4) are not mandatory and a failure to comply with them will not per 
vitiate the trial in the absence of prejudice.^* The failure to comply witli the 
provisions of Section 161 (3) in the absence of prejudice is curable. 
Breach of Section 162^^‘'' and Section 172^^*’ is also curable under this section. 
Similarly, irregularity in search and seizure will not vitiate the trial. 


The standing order 145 which was not issued under Section 9 of the 
Madras District Police Act but was issued under a (Jovernmeni order of 
Home Department has no standing authority. Non-compliance with the 
provisions of that order therefore does not make the investigation illegal 


Where accused persons were charged under Sections 307/1 19 Penal Code 
and there was no express statement in the charge under Section 149, held, 
the defect is cured if there is no prejudice.-^'* 


Where the falsification of accounts was made to cover up defalcation it 
is curable under the provisions of this section.^®*^ 

Where there was a charge under Section 409 I. P. G. which stated that 
in pursuance of the conspiracy criminal breach of trust was committed it 
could not be said that the four olTences against tlie accused could be split up 
into distinct offences. In the instant case, it was complained that the 
charge was vague, the Supreme Court held that the vagueness of the charge 
would not make the trial illegal especially when no prejudice was caused to 
the accused.^’ 

Omission to make a memorandum of local inspection under Section 539 
is curable.*® A contrary view has been held in.*® 

The trial of a summons case as a warrant case is only an hiegularity 
curable under this section,®® but trial of a warrant case as a summons case is 
an irregularity which would vitiate the trial only if the accused is pre- 
judiced.®^ 

Where the prosecution evidence has been held to be true and where the 
accused had full say in the matter, the conviction cannot be set aside on the 
ground of some irregularity or illegality in the matter of inv'estigation, e, g., 
where a police officer below the rank of Deputy Superintendent of Police 


23. Sukh Ram v. Manohar Lai, I960 Cr LJ 
993. 

24. Narayan Ray v. Slate of A. /*., 1958 
SCK 283: A 1957 SC 737; K. R. Sharma, 
A 1958 Punj 27 ; Noor Khan v. State 
of Rajasthan, A 1964 SC 286. 

25. In re Asservadam, A 1956 AP 199 : 1956 
CrLJliaS. 

Kur Dewan^ A 1950 P 5^9 i Surendra , 
A 1949 G 514 ; Kotaya, 51 CVVN 474 : 
A 1947 PC 67 ; Zahiruddin, 74 lA 480 : 
A 1947 PC 75 ; Gajanand v. State of 
Uttar Pradesh, A 1954 SC 695. 

«b. Dharam Vir, A 1933 L 488 ; Budul, 1957 

* 0 . Chunilal Sarogi, A. 1958 Manipur 45: 

1958 Ct LJ 1487 ; Kisan Narayan, A 
- l95lB186;52CrLJ41. 

‘W- State of Andhra Pradesh v. Venugopal, A 


1964 SC 33. 

26b. Tikka, A 1961 SC 803. 

26c. Dinkar Rai Raghunath, A 1963 Guj 15. 

27. R. K. Daltnia v. Delhi Administration, 
A 1962 SC 1821 ; Damodaram, A 1953 
SC 462. 

28. Raghunandan Prasad, 53 A 706 : A 1931 
A 433: Todur Mai, A 1931 A 14; 
Ramsajup A 1948 A 141 ; Khushal Jeran 
50 B 680. Forbes v. Ali Hyder Khan, 
53 C 46. 

29. Hriday Govind Sao, 52 C 148 followed 
in Lain, 64 CWN 671. 

30. Munshilal A 1948 A 278 : 49 Cr LJ 
345 ; Gopal Das v. State of Assam, A 

1961 SC 989. 

31. G. Adinarayan, A 1957 Or 229:1957 
Cr LJ 1 155 ; Maluk, A 1930 S 53 : 31 
Cr LJ 123. 
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investigation in a case under the Prevention of 


[S. 537, Note 30 
Corruption Act, 


Where the second examination under Section 342 was much too scrappy 

and fragmentary held it was a mere irregularity which could be cured by 
Section 537.32 ^ 

Irregularities not curable.-Where the Magistrate has not com- 
plied with the mandatory requirements of Section 145 (4) it follows that ex facie 
the order must be held to be improper and from the failure of the Magistrate 
to take into consideration large portions of the material evidence the natural 
inference must be that there has been a miscarriage of justice ^3 Where 
the charge under Section 304 I. P, G. included two distinct offences of 

m irdering two distinct persons the judge did not tell the jury that it was a 

rolled up charge the failure caused a failure of justice and could not be 

cured by Section 537.3* Addditional Sessions Judge has no jurisdiction 

to transfer an appeal from the file of the Court of Sessions to himself 
judgment is a nullity.®® ’ 

The verdict of the jury is not to be set aside unless there is in fact a 
failure of justice®®^. 

30. Clause (c).— Provides that the omission to revise any list of jurors 

is curable unless prejudice can be shown. 

31 Clause (d) -Irre^larity in charge to Jury. -In drawing up 
a gfound of appeal in jury trials in view of this clause it is essential to set 
out that the misdirection has occasioned a failure of justice. 

Section 537 W covers the case of misdirection where there is no failure 
ofjustice.““ On ‘Misdirection see Commentary on Sections 297 and 298 
supra. 

Judge questioning foreman of Jury.— See Bhubhan Chandra Prodhan’s 
case.^’ 


Reception of inadmissible evidence-verdict of the jury,— See Harendra Nath 
Shaha.^^ 

The Court of appeal has to see whether the reception of inadmissible 
evidence has in fact occasioned a failure of justice and whether if it is ex- 
cluded there is sufficient evidence to justify the verdict of the jury.®® 


31a. State of Uttar Pradesh v. Bhagwar\t 
Kishore, A 1964 SC 221 (225, 226): 
1963 ALJ 982 ; Stale of Andhra Pradesh 
V. A 1 964 SC 33 following 

N.N.Risbud, 1955-1 SCR 1150: A 
1955 SC 196 where A 1963 

SC 28 referred to ; Sudhir Kumar, A 
1953 C 226 ; Bhagiralhi, A 1955 N 204. 

32. Razak Teli, A 1960 J & K 38 : 1960 
Cr LJ 343. 

33. P. V. S. Ready, A 1960 AP 500 : 1960 
Cr LJ 1300. 

34. Kirtibas Das, 64 CWN 232 : A 1960 
C 269 ; 1960 Cr LJ 469. 

35. M. Narayanmal-v. Satyanarayan, A 1960 


AP425 ; 1960 Cr LJ 1070. 

35a. dMushlak Husain V. Stale of Bombay, A 
1953 SC 282 ; A'agendra Bala ^Jitra v. 
Sunil Roy, 1960—3 SCR 1: A I960 
SC 706 followed in K. A/. Nanaiati, 
A 1962 SC 605. 

36. Hooper, 12 ALJ 149 : 21 IC 686. 

37. 31 CWN 828 ; Eran Khan, 50 C 658. 

38. 40 CLJ313. 

39. Dhirajiv.Akan, (1926) 24 ALJ 506 

(510) ; Devendra Alarrappa, (1923) 25 
Horn LR 251 ; Shaukh, (1922) 24 Bom 
LR 484 ; Alangu Koeri, (1919) 20 

CrLJ48I. 
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Misreceptions of evidence— Duty of Judge to ask the Jury to disregard it — 
Discharge of Jury. — Where improper questions have been admitted at a trial, 
it is for the Crown to show that their improper eflcci lias been set right by 
the Court. Either the Jury should be told at once to disregard the state- 
ments, or else the charge should contain a similar warning to them, and they 
should be expressly told that they are not to consider the statements as 
involving a contradiction or otherwise damaging the evidence of the witness. 
If this cannot be done, it is duty of the Judge to discharge llie Jury and begin 
his case de novo.'^^ 

Failure of justice. — In the Code of 1872 the expressions used were as 
follows: — “Has occasioned a failure of justice, either by affecting tlie due 
conduct of the prosecution or by prejudicing the prisoner in his defence.” 
In the Code of 1832 the words were : — “Such error, omission or irregularity 
has occasioned a failure ofjustice.” The Code of 1898 introduced in clause 
(fi) the words “in fact” before the word “occasioned a failure of justice” 
which has been kept in tact by Section 148 of Amending Act (XVIII of 
1923). See Deva Dayal.*^ 


In fact. — The “in fact” introduced by the last amendment {i. e. of 
the Code of 1898) emphasises the necessity of the requirement that a failure of 
justice has resulted. 

In judging a question of prejudice as of guilt Courts must act with a 
broad vision and the main concern should be to see whether the accused had 
a fair trial. 


In ajury trial the Court is entitled to go into evidence in order to determine 
whether there has been a failure of justice.^* In an ap[)eal in a case of a jury 
trial the Privy Council in Abdul Rahim's case,^^ held that the a|)pellate Court 
in deciding whether there is sullicient ground for interfering witli the verdict 
of the jury can enter into evidence, uphold the conviction or acquit or direct 
a retrial. Section 537 was referred to and held that the High Court clearly 
could substitute its judgment and see whether there has been in fact a 
failure ofjustice.^® 


In adjudging the question of prejudice the fact that the absence of a 
charge, or a substantial mistake in it, is a serious lacuna will naturally operate 
to the benelit of the accused and if there is any reasonable and substantial 
doubt about whether he was, or was reasonably likely to liave been misled in 
the circumstances of any particular case, he is as much entitled to the bene- 
fit of it here as elsewhere ; but if, on a careful consideration of all the facts, 
prejudice, or a reasonable and substantial likelihood of it, is not disclosed the 
conviction must stand, also it will always be material to consider whether 
objection to the nature of the charge or a total want of one, was taken at an 
early stage.^®'^ 


Failure to raise objection. — If the accused docs not object to the 
irregular procedure there can reasonably be no prejudice to him if he is 


^0. Mohammad Sagiruddin, (1927) AIR 
(1928) C 551. 

41. nBomHC 237, 

42. William Smithtr, 26 M I. 

43. Curbachan Singh of Punjab, (1957) SC A 
856 : A 1957 SC 623 ; 1957 Cr LJ 
1009. 

44. Musktak Hussain, A 1953 SC 282; Kama^ 


khya Prasad, A 1957 Ass 39:1957 
Cr LJ 353. 

45. 73 lA 77 (93) : 50 CWN 692 (I’C). 

46. Itamkishan v. Slate of Dutnbay, A 1955 
SC 104 : (i955) SC A 410 (-138). 

46a. IVilliani Slaney v. State of M. P., A 1956 
SC 116. 
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thftTa'l Co,m objection in 

hv hpfn had been deprived of the benefit of the trial by jury 

by being tried under Section 409 I. P. C. would preclude him from raising 

the objection in appeal to the Supreme Court.^® ^ 

raised^on^Lh^'ir‘f°ih was raised in appeal could and should have been 

hat wo^.Id hi / f r® “"d it was not done, 

innp 4 r^i ^ holding that the defect had not occa- 

sioned a failure of justice. In case the objection to the error, omission or 

S' die HrcTr °i '^^'■her stage and was not 

taken, the High Court is reluctant to interfere in its revisional power.«> 

No principle of the nature of waiver, acquiescence or estoppel can arise 

Sns “ ®'''rT‘''' consequences mu^f follow all 

achons and decisions of Courts whether the accused does or does not raise 
objection at an earlier stage.^' 

No serious defect in the mode of conducting a criminal trial can be 
cured by the consent of the advocate of the accused.^* 

32. Explanation.— This is new in the Code of 1898. As observed in 
commentary on tins section supra the object was to cure technical defects i e 
o avoid acquittals or prevent the escape of punishment of criminals owing to 

raHnnrrlTr?"^ T ‘‘'‘cg^'^'-ities in procedure. The explanation enrret, 
ham order to test whether there has been a failure of justice “the Court 

shall have regard to the fact whether the objections could and should have 

been raised at an earlier stage in the proceedings.” Perhaps the Legislature 

nofni'hirl h"' ‘ "‘■*‘g'*‘anty could be cured if the 

point had been taken earlier. 

was ip the Explanation works as a great hardship. Ifit 

was the mention of the Legislature to dispense “substantial justice” why is 

iineormrr r" ’I'n ' '^is many errors or irregularities will remain 

uncorrected and there will be a failure of justice and the Court will be 
rendered powerless to remedy the defect. 

In a case under the Code of 1882^’ it was held that it would be unrea- 

sonable to hold that Section 537 intends that the error, omission or irregula- 

rity should be allowed to remain uncorrected, when an objection is taken 

before a case is finally disposed of, and while there is time to correct the 
same. 


If the objection is not permitted to be taken before the revisional Court 
It wil cause actual injustice or “occasion a failure of justice” which the 
Legislature was anxious to safeguard against. 



47. Chandi Prasad V. State of [/. P., A 1956 
SC 149 followed in Dinkar Rai Raehu- 
nath,A 1963 Guj 15. 

48. William Slaney, A 1956 SC 116; A*. C. 
Mathews w. State of Trav. Co., A 1956 
SC 241: 1950 Gr LJ 444 : A 1926 B 
231 ; Munshi Lai, A 1948 A 278 ; 48 
Gr LJ 545 ; Mustafa Toosef A 1947 B 
325 :48 GrLj621. 

49. Om Prakash v. State of U. P., A 
1963 SC 469 appeal from Om 
Prakash, A 1957 A 388 ; 1957 Cr LJ 
695 ; Sheo Prasad, A 1959 A 378 ; 
1959 Cr LJ 683 ; Bhagwan Singh v. 77ie 
Slate of Punjab, 1952 SCR 812 ; A 


1952 SC 214; Bimbahadur v. Orissa 
State, 1956 SCR 206 ; A 1956 SC 469 ; 
Mahendra Nath Das, A 1929 C 428 ; 31 
Cr LJ 497. 

50. Sheo Prasad, A 1959 A 378; 1959 
Cr LJ 683. 

51. Badami Lai Ramdhan, A 1955 Bhopal 
20; 1955 Cr LJ 1561; Mustafa Joosab, A 
1947 B 325; 48 GrLJ621. 

52. Abdul Rahman, 54 I A 96 ; 31 C\VN 
271 ; 28 Gr LJ 259 (p. c.) (non-appli- 
cance with S 360 be curable). 

53. Nilralan Sen v. Jagesh Chandra Bkatta- 
charjee, (1896) 23 G 983. 
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538* Attachment not illegal, person making same not 
trespasser for defect or want of form in proceedings. — No 

attachment made under this Code shall be deemed unlawful, 
nor shall any person making the same be deemed a trespasser, 
on account of any defect or want of form in the summons, con- 
viction, writ of attachment or other proceeding relating thereto. 

Legislative Changes. — The word ‘attachment’ was substituted by 
Section 149 of Act XVIII of 1923 for the word ‘distress’. 

CHAPTER XLVI 

Miscellaneous 

539. Courts and persons before whom affidavits may 
be sworn.— Affidavits and affirmations to be used before any 
High Court or any officer of such Court may be sworn and 
affirmed before such Court or the Clerk of the State, or any 
Commissioner or other person appointed by such Court for that 
purpose, or any Judge, or any Commissioner for taking affidavits 
in any Court of Record in India, or any Commissioner to 
administer oaths in England or Ireland, or any Magistrate 
authorised to take affidavits or affirmations in Scotland. 

SYNOPSIS 

1. State Amendment. Magistrate. 

— Madras. 4. AlHdavits sworn before a Presidency 

2. Contents of Aflidavit. Magistrate. 

3. AiFidavit sworn bcfoic a Deputy 

1. State Amendment — 

Madras. — The words “or the Clerk of the State” have been omitted by Madras Act 34 

of 1955. 

2. Contents of AflBdavit. — Knox, J., held : — “The intention of 
the law is and it cannot be too often repeated that the allidavit must 
contain nothing but bare facts known to the person who makes the 
affidavit either personally or upon information from a source and one on 
which reliance can be placed. Further, as it is for human beings to make a 
mistake in reciting a fact the law requires that the contents of affidavits 
should be carefully read over to the deponents in words understood by them 
and vouched by them to be correct.”” 

3. Affidavit affirmed before a Deputy Magistrate.— A Deputy 
Magistrate has no power to administer an oath to a person making a decla- 
ration in the shape of an affidavit. But the Calcutta High Court admitted 
an affidavit sworn in the mofussil before a Deputy Magistrate in a proceeding 
under Section 195 Cr. P. Code where it was contended that the proceeding 
was a civil proceeding.^® 

Affidavit before the High Court in a transfer application under Sec- 
tion 526 must be sworn before the High Court or any Commissioner or other 
person appointed by the High Court.®^ 

54. (1913) 36 A 13 : II ALT 986 : (1903) 8 CWN xl. 

15 Cr LJ 164 : 22 IG 740. 57. Ramchandra Modak, A 1926 P 214 : 27 

35. Iswar Chunder Guha, (1807) 14 C 653. Cr LJ 400. 

36i Dinobundhu Nundy v* Hurrymutty Dasste, 
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All affidavit sworn before a Magistrate cannot be used in the High 
Court. It IS clear from Section 539A clause (2) that a Magistrate would 
not come within the meaning of the word “Judge” in Section 539.“ 

Affidavit before the Aazir of a Subordinate Court is not authorised^. 

4. Affidavits sworn before a Presidency Magistrate-in Calcutta 

are not admissible in the Patna High Court.®'^ 

•11 Deputy Magistrate is a Judge within the meaning of Section 19 

illustration (b), I. P. C., it inay be contended that the affidavit sworn before 
a Magistrate can be used before the High Court. 


539A. Affidavit in proof of conduct of public servant — 

. . ■ I I lo any Couit in the course of 

any, inquiry, tna or other proceeding under this Code, and alle- 
gations are made therein respecting any public servant, the appli- 
cant may give evidence of the facts alleged in the application by 

affidavit, and the Court may, if it thinks fit, order that evidence 
relating to such lacts be so given. 

(2) Affidavits under this section shall be confined to, and 
shall state separately, such facts as the deponent is able to 
prove from his own knowledge and such facts as he has reason- 
able ground to be heve to be true, and in the latter case, the 
deponent shall clearly state the grounds of such belief. 

SYNOPSIS 

1. Legislative Changes 1923 and 1955. 3. Scone 

2. Eta-ct of 1955 Amendment. 4 . Sub-section (2) 


*955).-Section 539A which was iu- 
serted by Section 150 of the Cnininal Procedure Amendment Act J8 of J923 

was split up into two sections, Section 539A and Section 539AA by Act 26 of 

^ section has been renum- 

bered as Section 539A and paiagraph 3 of the old section has been renumbered 

2 of sub-section (I) and sub- 

section (2) of old Section 539 have been renumbered as Section 539A. 

K I' f Amcndment.-Section 539A having been inserted 

by Act 26 of I9 j 5 the present amendment by splitting up the old section 
was thought necessary. ^ 


3. Scope. This section applies to any person including an accused 
person who chooses to make false allegations respecting a public servant 
and in support of those allegations swears an affidavit and an accused person 
who does so in an affidavit supporting his application for the transfer of a 
case 13 hable to punishment for the offence.®^ One of the purposes of sec- 
tion 539A is to discourage the making of false and scandalous statements.®* 


58. Ramcfuindra Modak, (1925) 5 P 110. 

59. Gangat Devaji Patil, (1928) 31 Bom LR 
144. 

60. B. N. Roy dd Co. v. Sk. MakbuL A 1925 
P 755 : 27 GrlJ318. 


61. Badri Prasad, A 1933 A 47 : 34 Cr LJ 
457. 

62. Ganwdr Bagal, A 1944 S 155 1 
46 Cr IJ 228. 
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4. Sub-section (2). — This sub-section provides how alFidavils arc to 
be sworn and how they should be confirmed. 

Where accused falsely stated in alfidavit that the statement made by the 
Magistrate that he was previously convicted is wrong, accused can be con- 
victed under Section 199 I. P. Where a deponent while swearing an 

affidavit swears to his personal knowledge of the truth of allegations and the 
allegations are ultimately found to be false, he is guilty under Section 199 

I. P. C.« 

539AA. Authorities before whom affidavits may be 
sworn. — (I) An affidavit to be used before any Court other 
than a High Court under Section 510A or Section 539A may 
be sworn or affirmed in the manner prescribed in Section 539 or 
before any Magistrate, 

(2) The Court may order any scandalous and irrelevant 
matter in the affidavit to be struck out or amended, 

Legislative Changes (1955). — See notes under Section 539.\. The 
words “under Section 510A or Section 539.\” were added by Act 26 ot 1955. 

539B, Local inspection.— (1) Any Judge or Magistrate 
may, at any stage of any inquiry, trial or other proceeding, after 
due notice to the parties, visit and inspect any place in which 
an offence is alleged to have been committed, or any other place 
which it is in his opinion necessary to view for the purpose of 
properly appreciating the evidence given at such inquiry or trial, 
and shall without unnecessary delay record a memorandum of 
any relevant facts observed at such inspection. 

(2) Such memorandum shall form part of tlie record of the 
case. If the Public Prosecutor, complainant or accused so 
desires, a copy of the memorandum shall be furnished to him 
free of cost : 

Provided that, in the case of trial by jury the Judge shall 
not act under this section, unless such jury are also allowed a 
view under Section 293. 

SYNOPSIS 

1. Legislative Changes. 5. Notice. 

2, State Amendment — Bombay. C. Memorandum of Local Inspection. 

3. Scope. 7. Sub-scction (2)— Omission to exhibit in- 

4, Local Inspection — Personal observation spection note as part of the record. 

of Magistrate. 

1. Legislative Changes.— This section was added by Section 150 of 

the Code of Criminal Procedure (Amendment) Act 1923 (XVIII of 1923). 

The words “or with the aid of assessors” in the proviso to sub-section (2) 
have been omitted by Act 26 of 1955. 


63. Mahtab Singh, A 1941 A 337 t 42 Cr 
IJ 883. 


64, Ramswarup, A 1929 P 156. 



of criminal procedure, 1898 [S. 539fi, I^qte i 

2. State Amendment — 

Bombay.— After Section 539B insert the following 

verify or authenticate ^Uumenfs^rouehTb^f^e^^^^^ entitled to attest, 

fication or authentication as the cLe^mav be and f for the purpose of attestation, veri- 

by the Bombay Public Auth^^^L, prescribed 

force — Vide Bombay Act 70 of 1948 . * 83 or any other law for the time being in 

.he pra«.-L?jus\Tcfo 7 tt“peTceV::fb^ “y Justices of 

enbed^h. .He State Gove.n.ent by 

3. Scope.— A local inspection may be made for the nurnose of nronerlv 

Snathe® MagistLte should not in 

position of 1 witness anything which could reduce him to the 

position ot a witness. Inspection must satisfy three conditions • fl) the ins- 

Ttr^l (Tdue' Relate the evidence given at' such inquiry 

or trial, (2) due notice of the inspection should be given to the parties and 

Sr:corded"bv Mm vTr by the® person miking should 

uXsmSthe’^eJlnce."^”"^ made®only to 

prem,"L1,7 'he sanction of the 

preniises or lor the purpose of appreciating evidence but the Magistrate has 

no right to entirely create evidence and ^o introduce it into the efse for the 
purpose of finding persons guilty »» * 

X- rTirrp'Jan^tn M leXl'toThe ir "'t tr°‘ 

havintr hppn anniind ^ i ® same. In the absence of such test 

to the same undel Section I Xrl'to^ir /'’d 

.h,„ .rw. i„ ,h; j.dsJi,T:rLtaLirnrrihi 

evidence^ln^a c^^sp**^ n^eant for the purpose of understanding the 

Ton h^ coming t'o h the results of his local infpec- 

local nsoeS from the evidence.’® If the Magistrate on 

.b inspection receives an impression which is favourable to one side he 

hould gj;- - opportunity to the side against whom he favours an impres- 

^re not leLaTlv npfli A inspection.” Judicial OIT^rs 

have to decide ” ^ o find out for themselves the facts of a case they 


65. 


66 . 


67. 


68 . 


A 1959 Mys 170 : 1959 

to L 135 ; Akhil Kisho 
A 1933 P 185 : 39 Cr LJ 44'> 

Md Hmsain, 48 Cr LJ 428 (Lah 

T 52 C 148 : 25 < 

1J75* 

Mathura Prasad, A 1953 VP 14-19' 
Cr LJ 975 ; Baboon Sheikh, 37 C * 340 
■Nagendra Nath Sengupla, 19 CWN 928 

Oudh 97 ; Lalo Mahto, A 1942 P 150 
43 Cr LJ 587. 

A 1955 Mys 131 

1955 Cr IJ 1509. 


69. Pritam Singh V. State of Punjab, h 1956 
SC 415 : 1956 Cr LJ 805 ; Katappa v. 
Serappa Sakalathi Ramgoppa, A 1955 
Mys 131. 

70. Lalo Mehto, A 1942 P 150 : 43 Cr LJ 
537 ; Divisional Superintendent, Eastern 
Railway v. Surendranath, A 1 959 C 574. 

71. Kadir Batcha Sahib, A 1928 M 494. 

72. Kunja Lai, 54 CWN 186; Tirkha v. 
Nanak, A 1927 A 350 ; ManikChand v. 
Bhubneswar, t\ 1959 P 278 ; Sk. Badal 
All, A 1937 G 304. 

73. JailalJha, A 1923 P. 537. 
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Where the accused is not supplied with inspection report on request, 
conviction of accused based on inspection report can not be sustained."^* No 
decision should be made on local inspection although there is some amount 
of latitude in Section 144 proceeding.'^® 

Unless a sketch map prepared by a Magistrate at the time of local 
inspection is proved in the witness box it is impossible to use it as evidence.’® 

5. Notice. — Whenever a local inspection is made notice to the accused 
is indespensible.’^ 

6. Memorandum of local inspection. — Must be prepared without 
unreasonable delay.’® It is dangerous to neglect to record inemorandurn 
when making local inspection.’® \Vhcrc a conviction by a bench of Magis- 
trates was based on a report of local inspection signed by four Magistrates and 
one of the Magistrates did not take part in the local inspection, held that the 
conviction was invalid.®® 

7. Sub*section (2) — Omission to exhibit inspection note as part 
of the record. — The omission to place on the record the memorandum of 
a local inspection is an illegality vitiating the conviction, and not an irregula- 
rity curable by the absence of any prejudice resulting from the default.®^ 
In a later decision,**- Walmsley and H. B. Chose, JJ., held that the principle 
enunciated in Hridoy Gobinda Sur,^^ is too wide and that non-compliance is not 
an illegality which vitiates the proceeding or a trial but an irregularity which 
does not affect it in the absence of prejudice to the parties. 

The Bombay High Court®^ adopted the view in For/j<»j’case®^ and held that 
the non-compliance is covered by the provisions of Section 537. The 
Allahabad High Court has held that a local inspection by a Magistrate is 
only permitted by Section 539B of the Code for the purpose of properly 
appreciating the evidence in the case and cannot take the place of evidence 
itself and that disregard of the provisions of Section 539B t omission to 
record a memorandum of relvant facts observed by the Magistrate at his 
local inspection is not cured by Section 537 supra}^ 

540. Power to summon material witness , or examine 
person present. — Any Court may, at any stage of any inquiry, 
trial or other proceeding under this Code, summon any person 
as a witness, or examine any person in attendance, though not 
summoned as a witness, or recall and re-examine any person 


74. Jyoti Bhusan Das, A 1953 C 457 : 1953 
CrLJ 1115. 

75. Harendra Nath, A 1951 P 285 : 52 Gr 

76. Dalu Chose, 43 OWN 896 : 40 Cr LJ 
795. 

77. Lalu, 64 CWN 671 ; Ajodhya Prasad, 
18 Nagpur LJ 329 : 37 Cr LJ 837. 

78. Jasim Shxkh, 50 CWN 799 : 47 Cr LJ 
737 ; Badal AH, 43 CNW 392 : 40 Cr 

.. *d621. 

79. Dalu Ghosh, 43 CWN 896 ; 40 Cr LJ 
795. 

80. Sebastian Lobo v. M. D. Souza, A 1932 N 
678. 

81. Hridoy Gobinda Sur, (1924) 52 C 148 : 
40 CLJ 149 ; followed in Lalu, 64 


CWN 675: A 1960 C T76 -,Sarju, A 
1932 A 28; Jasim Sheikh, A 1946 C 537. 

82. Forbes v. Ali Haider Khan, (1925) 53 C 
46 ; Musa, A 1929 N 2^3 ; Jagannalh 
Rao, A 1935 Or 23 : 1953 Cr LJ 111; 
Mt. Sikera, A 1938 Oudh 182 ; Jumna 
Prasad, A 1938 Or 325. 

83. Khushal Jeram, (1926) 50 B 680:28 
Bom LR 1026, dissenting from Hridoy 
Gobinda Sur, (1924) 52 G 148 but 
following P'orbes v. Ali Haider Khan, 
(1925) 53 G46. 

84. Tirkha v. Nanak, (1927) 49 A 475 
(478) : (1927) 25 ALJ 377 : 28 Cr LJ 
291 : 100 IC 371 : AIR (1927) A 350, 
following Ramsahai Singh v. Dmarka 
Singh, {1920) 6\ IG712. 
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already examiaed; and the Court shall summon and examine or 

ecall and re-examme any such person if his evidence appears 

to It essential to the just decision of the case. appears 


1 . 

2 . 

3. 

4. 

5. 
G. 


7. 

8 . 


Conesponding sections in former Codes 
Scope. 

Object. 

“May at any stage”. 

“Of any enquiry or trial”. 

“Shall summon and examine”-- Accused’s 
Rights to summon defence witnesses. 
—Magistrate not to interfere with par- 
ties discretion. ^ 

Local inspection by a Magistrate. Re- 
examination of prosecution witnesses. 
Accused’s right of cross examination. 


SYNOPSIS 


9. 

10 . 
n. 
12 . 

13. 


Both parties have the right to cross exa- 
mine Court witnesses. 

Witnesses recalled after close of prose- 
cution. ^ 

IVosccution evidence recorded after 
defence evidence closed. 

Power to examine any person in atten- 
dance though not summoned as a wit- 
ness. 

Accused can not be examined as a 
Court witness. 


pond^o Sctbnf°"of“ 24 T Codes.-This section corres- 

and 351 of the Cod'o oM ^ 367 of the Code of 1861, Sections 192 

anu oi the Code of 1872 and is the same as that of 1882. 

2. Scope. —The provisions of this section are very wide and a Ii.d^e 
may summon witnesses to the boxnnHiffho uv ^7 ^ Judge 

examine them and the Judge may thereof Lt\L 

them to bp nrcHnrAH hereon acting on his own initiative cause 

secTon ”^ W 7 Lw be regarded as called under this 

Jon 540 i, „o, ,l„f h. S 

wle In «tine unlTfh ‘o ‘he just decision of the 

to eJami^'lh^ w rf*' P^^ts ; (1) giving a discretion to the Court 

which rnmnpis the ' Stage and (2) the mandatory portion 

to he pssent il T a ® witness if his evidence appears 

and^the vprv "^he discretion is very wide 

^ken toTk ^ corresponding caution in using the power 

fo hn.h Section 540 is meant 

benefit nf Oip arc H tfi’ P‘^''‘*^c O is far more lively to be invoked for the 
benefit of the accused than for the prosecution.®* There is nothin<T in this 

■ - - Q 


85. 


86 . 


87 . 


Satyendra Kumar Dutt Chaudury n9221 
37 GLJ 173 (177) ; 24 Cr LJ 193 : 71 
IG 657 : AIR (1923) C 463. 

Sital Singh, 12 ALJ 15 (16) : 14 Gr LJ 
682, followed in Narayan Nasir, (1926) 
52 MLJ 118 : 100 IC 123 : AIR (1927) 
M 361 : Mani, K. v. R. S., A 1951 M 
707 ; Narayanan Nambiar, A 1942 N 
223 ; Ram Sarup, 6 C\VN 98. 

In re Perumal, (1923) 46 MLJ 325, 
where Kali Prosanno Das, (1896) 14 


88 . 


89. 


G 245 and Natabar Ghosh v. Nath 
Biswas, (1922) 37 GLJ 415 ; 27 iCWN 
675 were distinguished ; Sagir Hossain, 
A 1958 A 312 : 1958 Cr LJ 582 ; 
Ibrahim, A 1935 P. 95 : 36 Cr LJ 348. 
Mani, K. v. R. S., \ 1951 M 707 : 52 
Cr LJ 678 ; Md. Shah, A 1953 A 867 : 
1953 CrLJ 1503. 

Arjune Dasv. Basanti LaL A 1953 VP 
16: 1953 CrLJ 980. 
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section Itself to limit it to Court witnesses and it could apply also to witnesses 
for the prosecution as also for the defence.®^ y a lo wunesses 

at the truth The Court examines that evidence neither to help the prosecu- 
tion nor to help the accused.®^ The Court is not empowered to compel ehher 
the prosecution or the defence to examine any particular witness or witnesses 
on heir side, the Court has to act under Section 540.®2 there is nothing in 

fhTs sectiom ^3 excludes the exercise of the Court’s inherent power under 

• Section 540 empowers the Court to examine 

any person as a Witness at any stage of a trial.^^ U is not intended bv sec- 

tion 5t0 of theCodeof 1882 that a Judge shall reverse the order ofa Sessions 

trial and call the witnesses summoned for the defence before the prosecution is 

closed. It ,s perhaps irregular on the part of a Magistrate in callinefor 

evidence on both sides have been taken 
and the case adjourned lor judgment but the Magistrate was strictly within 

his rights tinder Section 540 in as much as the case was still a pending case 
when such evidence was taken.®® * ® 

nnt alone is entitled to call fresh evidence 

upto the stage of delivery of judgment. Similarly a Judge sitting with a 
jury can take fresh evidence until the stage of his charge to thejury.®’'^ 

r;.nnn; to Sections 251 to 25G, an accused 

cannot be called upon to enter upon his defence until the prosecution closes 

us case. No further evidence can be admitted against the accused except 

under Section j 40 for which there must be valid reasons and which reasons 

must be recorded.®® reasons 

Trial.— For purposes of this section a trial terminates with the pronoun- 
cement ol the judgment or the charge to the jury.®® 

6. ‘Shall summon and examine’.— Under Section S'lO, the Court is 

oound to summon and examine any witness whose evidence seems to be 
essential to the Just decision of the case. A post mortem report cannot be used 
as evidence at the Sessions trial, except by way of refreshing the memorv of 
the person who made it to contradict him.^ 

"'I'icb llioie is a matler necessitating 

beTilloH • ‘^‘eared up, and the witness proposed to 

e calle d is one upon whose testimony Court could place confidence, I 

i)0, Hansraj Haj flarijuvan, A 1940 N 390 : 

42 Cr LJ 208. 

^ 369:51 CrLJ 97. 

92. Kutumba Rao, A 1957 AP 595 : 1957 98. 

Gr LJ 1069. 

93. Kishou V. Krishna Behari, 58 C 461 : 32 

Gr LJ 1 187. 99 

94. Dhairab Charan Chakerbutty, (1878) 2 

C\VN 702 (718). J'yyoo)^ 

95. Hargobind Singh, (1892) 14 A 242, 1 

referred to in Alt, (1897) 19 A 

96. Ananda Chunder Singh v. Basu Mudh, 

(1896) 24 C 167 ; Innayal, A 1950 A 

• ^1 Cr LJ 1043 ; Chammulal, A 
1949 A 692 Contra NaUibar Ghost v. 


Adyanath, 27 CVVN 675 : 24 Cr LI 
957. 

Ramjeet, A 1958 A 439: 1958 Cr LT 
716. 

(1912) 10 ALJ 383 (case 
under S. 110) ; Rangaswami Daicktr \ 
Muruga Naicken, A 1954 N 169. 
Ramjeei, A 1958 A 439 : 1958 Cr LI 
716 ; Inayat, A 1950 A 369 : 51 Cr LI 
1043. 

Ram Sarup Rai, (1901)6 C^VN 98; 
Narayana Nambiar, A 1942 M 223 : 43 
Cr LJ 557 ; Kesava PiUai, A 1929 M 
837 : 31 Cr LJ 768 ; Ram Bali, A 1952 
A 289 ; Moni, K. v. R. S., A 1951 M 
707 : 52 Cr LJ 673. 
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SlEnce^c!^]rr‘^ E""}’ call any witness on whose 

» Sl-Sl/SfcolS “ '“"■ “ "' “ ““ '" "■' P'”"*' 

witiipTip! cannot make an application for summoning the defence 

nesses foi examining as defence witnesses but only for tL purnose for 

And ‘ ’'"'" k Summoning the Court witneLs is discretionary 

Coil ^ ^ m cannot be forced to exercise them at the bidding of a party^' 
Courts ought to remember that the purpose is not to enable one pany to 

the p V and to improye it by new matter at a late st^ge but 

the court is to act in the interest of justice.* ^ 

.u *“ summon defence witness exhausted-How 

should he proceed.— Where an accused person has exhausted his rieht 

he cannot summon any other witness 
und?r SeetTonTfo.^ ^‘"^istrate under the powers vested in the Magistrate 

should nm^Tk“p® with parties’ discretion.-Magistrates 

c;an r* • lo result ol local inspection, under 

to test the trnlh*^ ^ L 

made no imnmn ° deposed to, that the Magistrate 

the result of ° had -really embodied 

on recall anrl *n the examination of the prosecution witnesses 

with refer’ence to t^e faertto ifteS' examining them 

case ^the'^acTusef Examination.-During the trial of a 

the witness appearerl tl ^ process for the attendance of a witness. Before 
for W aUeiX^^^^^^^^ countermand the order 

ed tL IccusTd hIi- f When the witness attend- 

by the Court as t c''^ t He was thereupon examined 

to cross examine hi 1h “P"" ‘*>0 accused claiming the right 

regarded as a dePen™’ k-ourt refused, held that the witness could not be 

an wportunL^.o I""* have been given 

an opportunity to cross examine him.» ® 

When have the right to cross examine Court witness. 

as Court witnpccn by the appellate Court under Section 540, 

tion of these witnpc ^ ^ ^ parties are equally entitled to a full examina- 

on behalf of thp matters relevant to the enquiry.® Witness summoned 

for cross exam^n.^r'"^ P*"^ed in the box 

^ order that the defence may have the opportunity of 


la. 

2. 

3. 


4 . 


5 , 


KaliProsanno Dass, (1886) 14 G 24S 
Gabinda Reddy, A 1958 Mys 150 ^ 

A 1942 
A 1936 

^^ray^inna 

Reddyit A 1941 M 324. 

Ram Lasman Prasad, A 1937 P 246 - 

X? ^ A 19-18 

N 209 : 49 Cr LJ 242 (Chalan) citing 

witnesses, only some examined prior to 
charge. 

Masigai, (1913) 36 A 13 : 11 AIJ 986 : 


6 . 

7. 

8 . 
9. 


15 Cr LJ 164 : 22 IC 740. 

Duggirala Venkalappaya v. Mulppuri Ven* 
kataramanayya, (1914) 28 MLJ 134 : 16 
Cr IJ 156 : 27 IC 220. 

Thachroth Hydros, (1923) 45 MLJ 279 : 
18 L\V 1 13 : 25 Cr LJ 7 : 75 IC 695. 
MohendraNath Das Cupla, (1902) 29 
C 387 ; 6 CVVN 550. 

Chintamon, 35 C 243 (258); RangasiLomi 
Daichr Muruga Daicken, A 1954 M 
169 ; Alahendranath Das Cupla, 29 C 
387. 
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exercising this right, and a fortiori, if such a witness a called and examined by 
the Court under Section 165 of the Evidence Act, the prisoner should be 
allowed to cross examine.^® 

“There is nothing in Section 165 of the (Indian) Evidence Act debar- 

ring or disqualifying a party to a proceeding from cross examining any wit- 
ness called by the Court. 


10. Witness recalled on order of prosecuting officer— Trial with- 
out jurisdiction.— Where after the close of the case for the prosecution the 
Assistant Collector directed the Magistrate to re-call and re-examine two 
of the prosecution w^itnessos nncl <\i the s^xme time intcrv'icwcd tlicsc \v'itiioss6S 
and ordered them to give evidence, held lie ahdicled Ids Magisterial function 
and became a mere delegate of the Assistant Collector who had initiated 
the prosecution. 


U. Prosecution evidence recorded after defence evidence closed. 

—The special powers conferred upon a Court by Section 540 may be ex- 
ercised under proper circumstances, but the recording of evidence on behalf 
of the prosecution after the defence evidence is closed cannot be justilied. It 
IS an irregularity which is condoned under Section 537 but which ought to be 
avoided.^'* The Calcutta High Court condemned the practice of examining 
a witness for the prosecution after the defence is closed to bolster up the prose- 

appeared that the evidence was prejudicial. Section 540 
should be taken recourse to where an expert, so to speak, is suddenly sprung 
upon the prosecution and they would have no oiiportunity of testing the 
experts evidence.^* After both sides had closed their respective cases, after 
argunients had been heard and date had been fixed for delivery of judg- 
ment in a protracted hearing of the case, two witnesses who were named by 
the prosecution, were examined liefore the Magistrate — the Magistrate 
having acted under Section 510 held that the procedure adopted by the 
Magistrate was entirely unjustifiable.^^ 


Under this section the Court has power to admit rebutting evidence for 
the purpose of contradicting evidence adduced on behalf of the defence, if 
the court thinks it essential to the just decision of the case.^® If after armi- 

ments had been heard the Court before delivery of judgment decides to take 
further evidence it would be proper for the Court to re-examine the accused 
with reference to the new evidence and to give the accused an opportunity 
to give such further evidence in defence as he may be advised.*^ T le defence 
can under this section apply before the Magistrate for summoning a defence 
witness who was not in the list of defence witnessess.^® 


12. Power to examine any person in attendance though not sum- 
moned as a witness. — There is no law or principle wliich prevents a 
person who has been suspected and charged with an on'ence, but discharged 
by the Magistrate for want of evidence, being afterwards admitted as a wit- 


10. Grish Chundrr TaluqJar, (1879) 5 C 614 : 
5 GLR 364. 

M. Copal Lall Seal v. Manick tail Seal, 
(1897) 24 G 288. 

12. Mabi Bux, (1913) 7 SLR 82 : 15 Cr LJ 
375 : 23 IG 743. 

13. Alex Pimenlo, (1920) 22 Bom LR 1224 : 
22 Gr LJ 58 : 59 IC 202. 

14. Radhamadhab Pakra, (1914) 15 GWN 
414 : 12 Cr LJ 7 : P IC 46. 

I5» P{(iiabar Chose v. Ad^'a Nath Biswas^ 


(1922) 37 CLJ 415 : 27 OWN 675 : 24 
Cr LJ 957 ; 75 1C 541 : AIR (1923) C 
690. 

16. Naroyan Afondal, 34 CW'N 170 : A 1930 
C 134. 

17. Channulal,\ 1949 A 692:51 Cr LJ 

MaJiznddin,Zl CVVN 1186 (pro- 
secution witness allowed to produce ^ 
document). 

18. Bhvpal, A 1946 PC 43. 
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teLe'.t ':i,f KTc”'’'’?''?”'''.'' p°'“ “■* 

Magistrate, a compeLT "^t discharged by The 

along with the accused .20 accused, provided he be not 

to examine witnesses who are present in® Common ?h i ^ prosecution 

names were not mentioned fn Te chaSe ‘ heef m 

rule that a witness who was produced in the committal* There is no 

stsrss" 'S' “s; 

cou„ i..,r i. b, ..be.. ™ .,?4,s/.'““'ib';. 'bfssr slf' ">■ 

13. Accused cannot be examitiArl ^ • 

.“f ".“ef.° r'vJb™ ‘S, “s “■ "f 

“'.“.s' “ "«°«~ 

in Provision for inquiries and trial being held 

oeSaTftt’* reasons to be recorded, thaf the 

re^lcc^eH " Magistrate may, if 

attendanrpa d represented by a pleader, dispense with his 
and f proceed with such inquiry or trial in his absence, 

n#»rc/^ y* ^ subsequent stage of the pioceedings, direct the 
personal attendance of such accused, 

DleaSr any such case is not represented by a 

attendenrp n ^ Magistrate considers his personal 

be rLorded for reasons to 

that thf. rac ttri, either adjourn such inquiry or trial, or order 
that the case of such accused be taken up or tried separately. 


1 . 

2 . 

3 . 


SYNOPSIS 

5, Sub-scction (2), 


before the 


tmn fki section is new and was added by Sec 

tion 15i of the Code of Criminal Procedure (Amendment) Act, 1923. 


19 . 

20 . 
21 . 


Behary Lall Bose, (1867) 7 \VR (Cr) 

Narayan Sundar, (1868) 5 Bom HGRI 
(Gr). 

Co/i Nanji Bhima, 4 Sur LR 69 where 
Bhupal, A 1946 PC 43 distinguished. 


22 . 


23. 

24. 


Bhagaban Singh V. State of Punjab, \9b2 
SCR 812: A 1952 SC 214: 1952 CrLJ 
1131. 

Subbaya, (1889) 12 M 451. 

Rajah ofKantit, (1886) 8 A 668. 
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Legislative Changes (1955). — In sub-section (I) the words ‘‘where two 
or more accused are before the Court'’ which accured after the words “under 
this Code” as also the words “any one or more of such occurred is or 
are incapable of remaining before the Court” which occurred after the words 
“to be recorded” have been omitted l)v Act 26 of 1955. The words “The 
personal attendance of the accused l)ef()re the Court is not necessary in the 
interests of justice, the Judge or Magistrate” have been inserted by the 
Amending Act 26 of 1955. 

2. Effect of 1955 Amendment. — Under the former section trial could 
be held in the absence of an accused if there were more than one accused 
and one or more of them were incapable of remaining before llie court wliich 
in capacity was held to be physical inhrmity as in,^^ and ilie section did not 
apply to the case of an accused applying to be exempted from personal 
appearance without ever having appeared bt'fore Court.-® Sections 205, 
353 and 366 (2) were the only provisions for the trial being proceeded with 
aiid judgment delivered in the absence of an accused. The present amend- 
ment provides that the Court may dispense with the personal attendance 
of an accused at any stage of an enquiry trial, if the Court thinks liiat the 
personal attendance of the accused is not necessary in the interests of justice. 
The amendment is'in keeping with tlie object of the amendment of the Code 
in 1955, {. e.y to provide for a speedy trial. 

3. Scope. — The section applies whether the accused is in jail custody 
or whether he is on bail.*^ 

4. “Incapable of remaining before the Court.”— Illness or some 
other reason such as social ban or peculiar customs ol the class to which the 
parties belong may be good reasons for dispensing with personal attendance.*® 
Under the unamended section no discretion was given to Court to dispense 
with the attendance of the accused except on account of his own incapability 
of remaining before the Court. 

The mere fact that the presence of the accused at the place where the 
trial was being held would be detrimental to Government work which the 
accused was contracted to execute does not make the accused incapable of 
remaining before the Court . If such accused is represented by pleader. The 
Calcutta High Court in a full bench decision by a majority has held that 
where a Magistrate has permitted an accused to be represented by a pleader 
under Sections 205 and 540A (1) he is not bound to compel the appear- 
ance of the accused for examination under Section 342 of the Code, he may 
exercise his discretion in the matter.^^ 

A pleader representing an accused either under Section 205 or 5‘IO.A can 
be examined under Section 242 or 342 instead of the accused. The non- 
examinatian of the accused himself in person does not constitute an illegality 
so as to vitiate the trial or even an irregularity curable under Section 537.®'** 


25. Kalidasy A 1954 C 576; Chimalal v. 
Parashan Sineh, A 1957 N 101 : 1957 
Gr LJ 1430. 

26. tndra Devi v. Sarna^at Sin^h, A 1955 
EP81 : 1955 Cr LJ 698. 

27. Jagdish /{arayan Bajpai, A 1940 A 178 : 
41 Gr LJ 500. 

28. Trilochan Misra, A 19 )3 Or 81 : 1953 
Gr LJ 652. 

29. Mst. Poesi V. Mandas^ 1951 Raj LW 27. 

30. Sultan Singh Jain, A 1951 A 864 : 1952 
Gr LJ 66 (F B). Overruling A/. G. 


Desoi, A 1932 A 504. 

31. Praia Devi, 66 GWN 577 (F B) : A 
1962 C 203 overruling Dudnath Shaw, 
A 1958 C 431 anA Adeluddin, 49 C\V 
& 537 ; A 1945 C 482 see cases 
referred to ; Deolakhan, A 1963 P 371 ; 
Narain Loll Bansilal. 1963 BLJR 88. 

31a. Deo Lakhan, A 1963 Pat 371 following 
Sm. Prova Debt \. Mrs. Fernandes, A 
1962 G 203 F B ; 1962 (1) Cr LJ 565 
Narayan Lai Bansilal, 1963 BLJR 

88. 
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repretnted ^ is not^ 

*” appoint place of imprisonment.-(i) 

Unless when otherwise provided by any law for the time being 
in force, the State Government may direct in what place any 

UlirCoiT sillUeVoTnS?''' “ 

pe,fo> i; 

return to the civil jail — If any person liable to be imprisoned 
or committed to custody under this Code is in confinement in a 
civil jai , the Court or Magistrate ordering the imprisonment or 
committal may direct that the person be removed to a criminal 

mPu u ‘s removed to a criminal jail under sub- 

m ,rciv!i|ad '-“t 

(a) three years have elapsed since he was removed to the 
criminal jail, m which case he shall be deemed to 

^i^^harged from the civil jail under 
Section 342 of the Code of Civil Procedure ; or 

{b) the Court which ordered his imprisonment in the 

civil jail has certified to the officer in charge of 

the criminal jail that he is entitled to be dis- 

charged under Section 341 of the Code of Civil 
rrocedure. 


1. 

2 . 


Legislative Changes. 

Power to appoint place of imprison- 
ment. 


SYNOPSIS 

3. Scope. 


4. Sub-section 3 (b) 


/' 9 V’^L ^*^l***^**'^K^***“?®r‘~^” words ‘"sub-section 

( 2 ) have been substituted for “sub-section MV’ Kv tha *• ^ 

Afuending Ac. VII of 1924 in order" correcra Srical'erro:. 

Sectio^srof Act V on 90 a * ^82 are now 

is nm imprisonment. — A place so appointed 

1894 IX nnRq 4 \ Section 3 (I) (b) of the Priiom Act, 

(lA of 1894 ) as amended by Prisoner’s Act Vll of 1900 . 

iall Scope.— Where ample provision has been made for the detention in 

ciictnrli/ "ib t persons liable to imprisonment or committed in 

sertinn^n WK t ^ °'''®*'nnient has no power to issue a direction under sub- 

secti on ( 1 ) that an approver shall be kept in police custody.^ 

A 1931 L 353 ; 32 Cr LJ ^^Kk^rati Ram. A mi L 476. ' 


§. 543, Note interpreter to be bound to interpret truthfully IG23 

4. Sub-section 3 (b). —Discharged under Seciion 341 of I he Code of Civil 
Procedure. — See now tlio Code of CU\ il I’rocedme, 1908 (V' of 1908) Sec lion 58, 
and the Provincial Insolvency Act, 1920 (V of 1920), Section 27. 

542. Power of Presidency Magistrate to order pri- 
soner in jail to be brought up for examination.— ( 1 ) Not- 
withstanding anything contained in the Prisoner’s Testimony 
Act, 1869, any Presidency Magistrate desirous of examining as 
a witness or an accused person, in any case pending before him, 
any person confined in any jail within the local limits of his 
jurisdiction, may issue an order to the officer inchargc of the 
said jail requiring him to bring such prisoner in proper custody, 
at a time to be therein named, to the Magistrate for examina- 
tion. 

(2) The officer so in charge, on receipt of such order, shall 
act in accordance therewith, and shall provide for the safe cus- 
tody of the prisoner during his absence from the jail for the 
purpose aforesaid. 

For the Prisoner’s Testimony Act, 1869 (XV of 1869) see now the 
Prisoner’s Act, 1900 (HI of 1900). 

543. Interpreter to be bound to interpret truthfully. — 

When the services of an interpreter are required by any Crimi- 
nal Court for the interpretation of any evidence or statement, 
he shall be bound to state the true interpretation of such evi- 
dence or statement. 

SYNOPSIS 

1. Corresponding sections in former Codes. 2. Scope. 

1. Corresponding sections in former Codes. — This seciion corres- 
ponds to Section 431 of the Code of 186 1 , Section 422 of the Code of 1872 
and is the same as Section 513 of the Code of 1882. 

See Section 361 of the Civil Procedure Code and Section 5 of the Indian 
Oaths Act. 

2. Scope. — It is now necessary that a statement made to a Court l)y an 
accused in a foreign language should be taken down in the words of that 
language. The language in which the statement is conveyed to the Court by 
the interpreter is the language in which it should be recorded.^^ 

A witness should not be appointed interpreter of his own cvidence^^^. 
Where the complaint is by the Department of Land Customs it is not proper to 
appoint a person as an interpreter who is intimately connected with the 
office of the Land Customs Department. 

The trial Court is the best Judge as to whether the services of an inter- 
preter are required or not.^^ 

33. VaimbUee, (1880) 5 G 826. 1953 Cr IJ 1542. 

33a. Ragzan, A 1948 L 97 : 49 Cr LJ 438. 35. Manbodh, A 1955 N 97 : 1955 Cr LJ 

34. A’o^iV Mohammad, A 1953 EP 227 : 728. 
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tS. 544 


1 . 

2 . 

3. 

4. 


nesses in a warrant case. 

5. Scope. 

6. Rules. 


Expenses of complainants and witnesses.— Sub- 
ject to any rules made by the State Government, any Criminal 
Court may if it thinks fit, order payment, on the part of Go- 
vernment of the reasonable expenses of any complainant or wit- 
ness attending for the purposes of any inquiry, trial or other 
proceeding before such Court under this Code. 

SYNOPSIS 

Corresponding sections in former Codes. 

Legislative Changes. 

Expenses of complainants and witnesses. 

Payment of expenses of defence wit- 

1. Corresponding sections in former Codes.— This section corres- 
ponds to Section 421 of the Code of 1872. section corres 

s. — The words “with the previous sanction of 
W pJ™-G?"eral-.n-Council” after the words ‘Subject to any rules made 

D'lvolution AcU92T(Xxkvn7o7l9^ ^ 

n I ^ M complainants and witnesses.— Section 544 and 

Rule No, 1 1 made by the Government of Bombay under that section, regula- 
latmg the pa> ment, on the part of Government, of the expenses of ram- 
plainants and witnesses in cases coming before the criminal Court, invest the 

Magistrate trying a warrant case with a discretionary power exercisable by 

him within the limits specified in the rule itself. Such discretion however, 
must be exercised according to sound judicial principles and reasonably.’" 

4. Payment of expenses of defence witnesses in a warrant case.- 

which is neither non-bailable nor cognizable and which are not brought in 
public Intel est cannot be allowed by the court.” The section dofs not 
authorise payment of diet money to the witnesses by complainant. That 

I of the r ‘i’^ “‘Sh Court” according to rule 

No M mm ao j ‘“"i Ceverninent of Rajasthan vide Notification 

No. 1 21 (250) Judicial 49 dated 24th February, 1951 the State is not bound to 

bear he expenses of the comp ainant’s witnesses in a case instituted on a 

private complaint even though m a warrant case the witnesses are recalled 
for cross examination after the charge is framed.” 

the payment of a pro- 
fessional fee to a lawyer summoned to give evidence in a criminal case. The 

case of a doctor is however diflerent as he comes to Court to give his evidence, 
expert medical opinion on the matter in issue. All criminal prosecutions 
are at the instance of the State and all costs ought to be paid by the Slate 
or summoning a witness for the prosecution.” In private prosecution the 
mp mnant must pay the reasonable e.xpenses of the witnesses” and the 
r. 'r'^* ^ to insist upon those fees being paid in advance 

e ore e processes are issued and to refuse to issue processes unless the 
diet money and travelling expenses are deposited . *2 Where a private complaint 


36. Ganesh, (1907) 9 Bom LR 353:5 
Cr LJ 329. 

37 . Mokana v. Codfret, A 1945 L 68 : 46 
Cr LJ 596. 

38. Kamal, 29 C^VN 1033. 

39- ^med Singh, A 1955 Raj 195 : 1955 
Cr 1518« 


40. 

41. 

42. 


Jadu Afani Alangraj, v. Sarat Ch. Das, 
A 1956 Or 209 : 1956 Cr LJ 1419. 
Amanda Kishore Alisra v. Kalika Aiisra, 
A 1924 P. 695 : 25 Cr LJ 458. 

Ram Dulari, A 1928 Oudh 226 : 29 
Cr LJ 664. 
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TO PAY EXPENSES ETC. OUT OF FINE 


^ non-cognizal)lo c^se but the Court ordered the Ipspector of 
the Court to prosecute the case and die coiuplainaat applied for a hand- 

^ case ceased to be a private 

The witnesses in this section include both prosecution and defence wit- 

llv^Ov 


6. Rules. — For rules made in exercise of these powers, for 

(1) Ajmere-Merwara, jrz Aj. R. and O. ; 

(2) Assam, see Assam R. and O. ; 

(3) Bombay, see Bom. R. and O. ; 

(4) Burma, see Bur. R. M. ; 

: (5) Central Provinces, see C. P. R. and O. ; 

(6) Madras, see Mad. R. and O. ; 

(7) Punjab see PunJ. R. and O. ; 

(fi) United Provinces, see U. P. R. and O. 


Rules of the High Court of Ihmjab wliich provide that ordinary expenses 

of defence witnesses are to be paid by the Slate in every warrant case are 
uUra vires.*^ 


^ 545. Power of Court to pay expenses or compensa- 
tion out of fine.— (1) Whenever under any law in force for the 
time being a Criminal Court imposes a fine or confirms in 

appeal, revision or otherwise a sentence of fine, or a sentence 

including a sentence of death) of which fine forms a part, the 
Court may, when passing judgment, order the whole or any 
part of the fine recovered to be applied — 

(a) in defraying expenses properly incurred in the proscr 
cution ; 


{b) in the payment to any person of compensation for 
any loss or injury caused by the offence, when 
substantial compensation is, in the opinion of 
the Court, recoverable by such person in a Civil 
Court ; 


{bb) when any person is convicted of any offence for hav- 
ing caused the death of another person or of hav- 
ing abetted the commission of such an offence, in 
paying compensation to the persons who are, 
under the Fatal Accidents Act, 1P55, entitled to 
recover damages from the person sentenced for the 
loss resulting to them from such death ; 


43. Parshotam Das, A 1936 L 919 : 38 Cr LT 
133. 

44. A 1950 M 283. 


45. Afanakihand v. Suraj Prakash, A 1938 L 
693 ; 40 Or LJ 68. 
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(c) when any person is convicted of any offence which 
includes theft, criminal misappropriation, criminal 
breach of trust, or cheating, or of having dis- 
honestly received or retained, or of having volun- 
tarily assisted in disposing of, stolen property 
knowing or having reason to believe the same to 
be stolen, in compensating any bona fide purcha- 
ser of such property for the loss of the same if 
such property is restored to the possession of the 
person entitled thereto. 


(2) If the fine is imposed in a case which is subject to appeal, 
no such payment shall be made before the period allowed for 
presenting the appeal has elapsed, or, if an appeal be presented, 
before the decision of the appeal. 


SYNOPSIS 


1. Corresponding sections in former 
Codes. 

2. Legislative Changes— 1923 and 1955. 

3. Effect of 1923 and 1955 amendments. 

4. Court Fees Act. 

5. Scope. 

6. Order when to be made. 


7. Sub-section (!) (a). 

8. Sub-section (1) (b). 
y. Clause (bb). 

10. Sub-section 2. 

— refund of compensation. 

11. Appeal. 

— Notice to complainant. 


1. Corresponding sections in former Codes.— This section corres- 
f872^ Section 308 of the Code of 

1882! ^ amendment was similarly worded as that of 


Section 386 supra Jov the mode of recovery of fine and Section 140 (2) 

j«/>rtjvyhich authorises a Magistrate to order attachment and sale of a pro- 
perty m order to abate a public nuisance. 

In Upper Burma, the Court imposing a fine or confirming a sentence 

rXII Section 9 (4) of the Upper Burma Ruby Regulation, 1887 

hV/wn the purposes of Section 545, that inquiry 

ha been caused by the offence, and that substantial compensation is recover- 

^on ^u?* Code^' respect to the injury-j^^ Section 9 (5) of that Regula- 


introduced in 1923.— Clause (A) was subs- 

Art r irtoo? r Code of Criminal Procedure (Amendment) 

Act, 1923 (XVIII of 1923) for the old clause (b) which stood as follows 

“(/>) in compensation for the injury caused by the offence committed, 

where substantial compensation is, in the opinion of the Court, recoverable 
by Cml suit.” , 

Clause (c) has been added by the said Act. 

The amendment was proposed by clause 133 of Bill III of 1914. 

Legislative Changes 1955.— In sub-section (I) the words “including a 
sentence of death and clause (bb) have been inserted by Act 26 of 1955. 
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3. Efifect of the 1923 Amendment. — Clause (b) has been slightly 
amended. The amendment has made it much wider in its scope. Clause (c) 
provides for payment of compensation to innocent purchasers of stolen 
property. The Amending Act XVIII of 1923 by inserting clause (r) has 
superseded Ram Chandra’s case*^^ which held, “The order to pay a certain 
amount of the fine or compensation to the pledgee was outside the scope of 
Section 545 of Cr. P. Code 1898”, is not longer good law in view of the 
amended Section 545. The basis of these decisions was that the sale to innocent 
purchasers was not an offence as the section contemplated compensation to 
be paid to the person who had suffered by the offence and the injury 
suffered by the innocent purchaser was not injury caused by the offence. 

Sub-section (c) directs payment of compensation to innocent purchasers 
in the specific cases mentioned therein. 


Effect of 1955 Amendment ■ — The words “including a sentence of 
death” make it clear that even in a case where death sentence is awarded the 
Court has power to direct expenses or compensation to be paid out of the fine 
imposed as an additional sentence. Clause (bb) has reference to compensa- 
tion awardable under the Fatal Accident Act. 


4. Court Fees Act. — Order passed under Section 545 of Cr. P. C. for 
payment of expenses incurred in the prosecution was unsustainable, and such 
expenses could only be awarded to the complainant out of the line levied 
from the accused and not in addition to 


5. Scope. — A Magistrate who convicts and sentences an accused person 
to a fine has no power to award compensation to the complainant in addition 
to the fine, although he might direct that a part of the line, if recovered, be 
paid to the complainant as compensatian.*^ It is quite competent to a Court 
when ordering compensation to be paid out of the fine imposed to provide by 
its order for the proportionate distribution of the amount realised.*'* An order 
imposing fines on the convicts for the purpose of awarding compensation to 
the nearest heirs of the murdered person is bad, if no evidence is taken to 
show that the convicts can pay the fine imposed.*® Compensation exceeding 
the loss incurred by the complainant cannot be awarded to him under Sec- 
tion 545 Cr. P. C."*® 


An appellate Court which for the first time imposes a fine can make an 
order under this section.^ The Court cannot award compensation to an 
acquitted accused out of the fine imposed on a convicted accused.^*’ 


6. Order when to be made — When passing Judgment. — The 

award of compensation referred to in Section 414 of the Cr. P. C. should be 
\ sentence and order made upon a conviction for an offence of 

the nature specified therein, and should be based upon a statement of loss, 
damage, expenses as the case may be ascertained at the trial. 


45a. (1922) 24 Bom LR 382 : 46 B 893 j 
Abdul Kadir, (1901) 3 Bom LR 449 ; 
phondu, (1901) 3 Bom LR 764:7 
^HC (App. Anon. 13). 

46. Tamana Rao, {mO) 2A M 305 ; Tuittf- 
ram Sadashiva, (1902) 4 Bom LR 877, 
sec 5 Bom LR 976. 

47. Manxk Chandra Roy v. Ismail Kalu, 
(1918) 23 CWN 387: 20 Cr LJ 398 : 5 
IC 1006. 

48. InreKhaddam Venkata Rao^ (1914) 2 
LW 22 ; 16 Cr LJ 58 ; 26 IC 650. 


49. Chuha, (1913) 18 PR 1913 Cr : 
41 PWR 1913 Cr : 326 PLR 1913 : 14 
Cr LJ 522 ; 20 IC 1002. 

50. Shibdas, {\9i3) 40 VWR 1913 Cr: 335 
PLR 1913:14 Cr LJ 659:21 IC 
899. 

50a. Tirwnal Raju, A 1947 N 368. 

50b. Doraiswami JVaicker, A 1956 M 281: 
1956 GrLJ 773. 

5 1 . Cour Chandra Dass, ( 1 869) 1 1 VVR 
(Cr) 53. 
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tial comptnsaUon*'in"a Ciln^Cwn complainant cannot recover substan- 
under clause (4) of Section S« Cr P T 

under clause (a) of the secdon to defr^w.; Tl to him 

t ; me section to defray the expenses of the prosecution.*! 

contemp°am 'Tht v^vin'^^^ol' 

accuLd ^3 S'vmg of compensation by one accused to the other 

(1) (*»)— Compensation for injury caused bv the 

for ih“ Id !ub°“ i“7l J" ™> inb-seciion ha> been lubsiiiuted 

It would be pertinent here to note the alterations in the Code and their eject- 

fine ^r^'LvnZ “scd the following words :-“order that the 

person wL hL appearing to be caused to the 

nfarv nature fZt u “^ence and any special damage of a pecu- 

pl17to or fnr P"™" offence., .be 

person injured.” Person .... the amount awarded to the 

Act Vlll 1869 Section 4 (44) contained the expression : 

Act X of 1872 (Section 308) same as Act VIH of 1869. 

Act X of 1882 Section 545 same as that of Act V of 1898. 

o7„Tr,?Ii"rd?^^^^^ 

could' no°"L°al;arJS?o‘ ‘the”' fh'? that“compens"adon 

hLueradonin ir/ considering the effect of 

the bar V M '^'>«ce the matter was not argued at 

preferred to follow »h ^ r Cialcutta High Court in a later decision^ 

and dksli , 7""' J- i" ‘he order of reference in Yalta v. 

“dinrAcf XVr n decision.” Although the 

tLTof thf ™,Tnn« “^es “when” in place of “where” the introduc 

'I’he Puniab^ Ph' f makes clause (b) wider in its application. 

be Larded Lder h *" compensation could 

kUled bv an acram*' ‘he widow where her husband had been 

be seen that after Z f homicide. Thus it will 

law and the decisi^n« h ‘he decisions,- - and ” are no longer good 

^ decision has been modified to this extent that compensation 


52. 

53. 

54. 

55. 

56. 


■^In ofi'" 15 Cr LJ 555 : 24 

Jio ybJ* 

Gobindan, In Uf A 1958 N 300: 1958 
Cr LJ 777. 

Rooplatty 10 WR (Cr) 39. 

7 Bom HC 73. 

12 M 352, decision under the Code of 


57. 

58. 

59. 


1882. 

21 M 74 (F B) : 2 Weir 7 19 following 
12 M 352. 

Morgany-iQ G 302 : 13 CWN 362:9 
CLJ 204 : 9 Cr LJ 393. 

17 PR 1898 FB. 
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may now be awarded to ‘any person* for the loss, or injury caused by tlie 
ofTence. The old. Code read only wav'. I'lie ainendtncni lias introduced 
‘loss . or injury. Hence the section has been made wider in its application 
so as to cover ‘loss’ also caused by the olfence. 


The second part of the Section 545 Cr. P. C. whicli allows compensation 
as could be recovered by Civil suit is inapplicable, as substantial compensa- 
tion was not recoverable by Civil suit for perjury. Where a complainant 
cannot recover substantial compensation in a Civil Court, compensation can- 
not be awarded to Iiim under clause (/>), but a sum may be awarded to him 
under clause (o) to defray the expenses of prosecution. 


9. Clause (bb)— was inserted by Act 2(i of 1955. It has accepted the 

Calcutta rule.^® 


Sub-section (c) — is altogether new. 


See Commentary supra heading ‘Effect of .\mendmeiu’, 

Phanges*. 


‘Legislative 


10. Sub-section (2) — Refund of Compensation. — The section as it 
stands does not provide for a refund of compensation even if illegally le\’ied or 
realised. But since Section 423 (1) (d) was inserted for the lirst time in the 
Code of 1898 such an order can he passed by the Appellate Court or by the 
Revisional Court acting under Section 439 wliile (luashing conviction. 
Chogatta’s casc®^ which held : “we can find no section of die Code under 
which the accused can obtain summary redress in the Criminal Courts,” 
being a decision before clause {d) to Section 423 was inserted is no longer good 
law. On a sentence being set aside in revision l)y an order of the High Court 
which directed that the line should be refunded held that the sum which was 
paid to the complainant as compensation was recoverable under the order, 
as part of the original fine, and that it was recoverable by process under Sec- 
tion 547 Cr. P. C. and not by a suit in Civil Court.*''* Under Section 250 
Cr. P. C. compensation cannot be awarded when the complaint having been 
made to the police', the Magistrate lias taken cognisance of ilic case upon 
receiving a charge sheet against the accused sent in by the Police.®^ 


11. Appeal — notice to complainant. — Though there is no express 
provision of law with regard to notice to opposite parties, yet where compen- 
sation has been awarded to the complainant, notice must be given to him as 
It is a fundamental principle of law that no order should be passed to the 
detrement or prejudice of a party without giving him an opportunity of 
being heard in defence and therefore a Court hearing an appeal would be 
excercising proper discretion to give notice to the complainant.*’^ The com- 
plainant should be served with a notice of an appeal or revision application.®® 
Where notice was sent to the state and not to the complainant who was 
awarded compensation there was no irregulariy much less an illegality.®^ It 
seems the decision in®^ is not correct. 


60. Mangal Chand v. Mohan, (1916) H 
NLR 131 ; 19 Cr LJ 927 : 47 IC443. 
6!. Nga Fha Tin, (1914) 15 Cr LJ 555. 

62. 2 PR 1889. - 

63. Ishri, (1883) 6 A 96 ; Mutasaddi v. 
Maria, (1896) 19 A 1 12 : (1896) AWN 
182. 

64. Polaoarapu, (1884) 7 M 563. 


65. liharsa v. Sukdeo, 53 G 989 : A 1926 G 
1034; Dalwant Ganesh v. Motilal, A 1936 
N 14-K 

66. Chunilal Bhagwanji, A 1942 B 205 (1) : 
43 Gr LJ 765. 

67. Maria Soosoii v. A. Rokkiam, A 1942 
M 405. 
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A taken into account in subsequent 

®“*, . ^ of awarding compensation in any subsequent 

civil suit relating to the same matter, the Court shall take into 
account any sum paid or recovered as compensation under Sec- 

tion o45, 

SYNOPSIS 

I. Corresponding sections in former Codes. 2. *‘ShalI take into account.” 

Codes— This section corres- 
?hrrof ] 882 ! same as 

the Code'Srr <?*“? ‘‘ake into account’ in 

the means that the compensation awarded by 

thLYt k to h ‘ n consideration in a subsequent civil suit, not 

that It IS to be afterwards deducted from the damage awarded.®* 

546A. Order of payment of certain fees paid by com- 
plainant in non-cognizable cases.-(l) Whenever any com- 
plaint of a non-cognizable offence is made to a Court, the 
Court, if It convicts the accused, may in addition to the penalty 
imposed upon him. order him to pay to the complainant— 

(a) the fee (if any) paid on the petition of complaint or 

for the examination of the complainant, and 

(b) any fees paid by the complainant for serving processes 

on his witnesses or on the accused. 

stall of payment, the accused 

shall suffer simple imprisonment for a period not exceeding 


A ^ An order under this section may also be 
Appellate Court, or by the High Court, when 
powers of revision. 


made by ai 
exercising it: 


1. Legislative Changes. 

2. Statement of Objecti and Reasons. 


SYNOPSIS 

3. Scope. 


4. Payment of fees, 


? j Changes.— This section is altoeether new and was 

1923 [xVIiST923^ of Criminal Procedure (Amendment) Act, 

r'*! Reasons.— “This section embodies the 

nencp ma K Court Fees Act in order that greater promi- 

nence may be given to them . * ^ 

A This section applies to a case of a non-cognizable offence. 

or er or Payment of cost is not competent under this section when the 

case IS one of a cognizable offence.®® 

68. Love V. Alinsworth, (1874) 22 WR (Civ) 

336ft 


69. Nuruddin, A 1925 Oudh 109 ; 25 Cr 
IJ 1161. 
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4. Payment of fees. — Where the complainant has not paid any process 
fee for the issue of process on his witnesses or on the accused or fee in 
the petition of complaint he is not entitled to recover such sums under 
clause (l)."^® 

547, Moneys ordered to be paid recoverable as 

fines. — Any money (other than a fine) payable by virtue of any 
order made under this Code, and the method of recovery of 
which is not otherwise expressly provided for shall be recoverable 
as if it were a fine. 


SYNOPSIS 

1. Legislative Changes. 3. Payable by virtue of any order made 

2. Scope. under this Court. 

1. Legislative Changes. — The expression ''and the method of recovery 

which is not otherwise expressly provided for" was inserted by ^eci\on x\\e 

Code of Criminal Procedure (Amendment) Act (XVIII of 1923). 

2. Scope. — These words are intended to cover cases under Section 250, 
148 (3) and Section 546A. See Section 386 supra as to recovery of fines. See 
Mutasaddi^s case.^‘ 


There is no provision in the Code under which the Court can order pay- 
ment of diet money to a witness. That power is vested in the Court under 
the general rules of the High Court. According to the provision of Sec- 
tion 547 money ordered to be paid as compensation under Section 250 is 
recoverable as if it were a fine.^^ Fine paid by a stranger on behalf of an 
insolvent accused cannot be recovered from the State. His right is a gain 
to the insolvent’s estate.'* 


3. ‘‘Payable by virtue of any order made under this Court”. — 

The order of the Sub-Divisional Magistrate under this section directing the 
recovery of the amount under the Public Demand Recovery Act was not an 
order under the Criminal Procedure Code and was not a judicial order. 


548, Copies of proceedings. — If any person affected by 
a judgment or order passed by a Criminal Court desires to have a 
copy of the Judge’s charge to the Jury or of any order or depo- 
sition or other part of the record he shall, on applying for such 
copy, be furnished therewith ; 

Provided that he pays for the same, unless the Court, for 
some special reason, thinks fit to furnish it free of cost. 


SYNOPSIS 

1. Scope. 4 , Copies of proceedings. 

*• Inspection of record. — Proviso. 

3* “Affected by judgment or order.’* 


70. 

71. 

72. 

73. 


Maung Tohla, A 1935 R 208 : 36 Gr 
LJ 1048 (1). 

19 A 112. 

Kamal, 29 CWL 1033 : A 1126 C 289. 
Rarn Chandra Randey, A 1932 P 301 : 33 


Cr LJ 958. 

74. Hiralal Jindani, A 1937 M 191 : 38 
Cr LJ 199. 

75. Baijnath Prosad Singh, 1956 Pat LR 
490 : 1957 Cr LJ 677, 
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x:gSES“S5sss 

2._ Inspection of record. — In excersinsr the discretion n A/T ■ * 
or a Judge would be bound fo have regard to the 

It would be difficult and generally improper for him to refuse fosnerf ” 
any documents of which a party was*^ entitled to a cerdfied Zv 
general principles as well as under the rules prescribed by he m " 

of Allahabad any member of the general public is entitled to i 

have copies of the judgment of the subordinate Courts nspect and 

by judgment or order.”— The Bombay Hieh Court has 
le d that any member ol the public is not entitled to appfo fo® the copy of 

he judgment so as to proceed in revision. It is only the party affected by 
the judgment or order that is entitled to a copy of the judgment or orZt» 

euishtd o'" 'aw as 'distin- 

D I c L i is an act in which every member "r 

com ai v ^Zr and unless there is some specific reason to the 

contrai) there can be no reason to refuse a copy of a judgment to one even 

lough Jie IS not a party to the proceeding in a criminal case.®® 
his aJJi?cation.‘'°" “‘'"'"Judgment is to be given to the accused on 

f 

When a party applies for a copy of the order he will get it provided he 
orders abS ^'^S'strate can not force him to pay for and lake cofies of other 

-pies of judgment of 

to authorities of persons liable 

mav nmZ ^ *^™^*'*^**-^ The Central Government 

t^e with this Code and the Army Act, 

Art IqZ D'^ciplme Act and the Indian Navy (Discipline) 

time hffi '‘"y **'"»*ar Jaw for the 

Srsnn^ ? Court-martial, and when any 

offence f u ^ Magistrate and charged with an 

Wb!Z tb*Z? J’y a Court to 

shall h ^ applies or by a Court-martial, such Magistrate 

h'^ c regard to such rules, and shall in proper cases deli- 
ogether with a statement of the offence of which he is 


76. 

77. 

78. 

79. 


^ • ‘ Cr LJ 

Piiroshottam, A 1942 B 26 ; 43 Cr LT 
306, ^ 

Prasad, 53 A 724 : 32 Gr LI 

864. 

1942 B 636:34 Cr Lf 
141. Contra Ladli Prasad, . 53A 364 ; 


80. 

81. 

82. 


32 Cr LJ 864. i 

VeeramaGoud, A 1959 Mys 52 : 1959 
Cr LJ 342 ; Ladli Prasad, A 1931 A 
364: 32 Cr LJ 864. 

A mar Singh, A 1925 L 36 J : 26 Cr LJ 
853. 

Anil Kumar, A 1953 C 29 : 1953 Cr 
LJ 1883.. . . . 



S. 549, Note 2] delivery to military authorities op persons 


1633 


accused, to the commanding officer of the regiment, corps, ship 
or detachment, to which he belongs, or to the commanding 
officer of the nearest military, naval or air-force station, as the 
case may be, for the purpose of being tried by Court-martial. 

(2) Apprehension of such persons. — Every Magistrate 
shall, on receiving a written application for that purpose by the 
commanding officer of any body of soldiers, sailors or airmen 
stationed or employed at any such place, use his utmost endea- 
vours to apprehend and secure any person accused of such 
offence. 

SYNOPSIS 

1. Legislative Changes. 2. Scope. 


1. Legislative Changes. — (i) The words “Army Act or” have been 
substituted by the words “Army Act and tlie*Air Force Act and” ; (//) the 
words “military law” have been substituted by the words “military or air- 
force law” ; the words and (igures “or imd'*r the .\ir Force .'\ct, Section 41” 
have been inserted after the words and figures “Section 41” ; and (it>) the 
words “military or air-force station, as the case may be”, have been substi- 
tuted for the words “military statit>u" by the Reijealing and Amendsng Act X 
of 1927. The words “Indian Navy Discipline .-Xci” after the words “Army 
act” were inserted by tlie Amending act 193 1 (35 of 1934) Section 2 and 
schedule. The word “nave 1” was added by ibid. The words “to be tried 
either by a Court to which this Code applies or by a Court Martial” were 
substituted for "Under the Army .Act, Section 41 or under the Air Force Act, 
Section 41 or under the Air Force Act, Section 41 to be tried by Court 
Martial” by the Amending Act 35 of 1934. 

2. Scope. — Under Regulation XX of 1825 the Military authorities can 
require a Magistrate to hand over to them any prisoner who may be appre- 
hended and brought before him for an ollence committed at a i)lace several 
miles away from the presidency-town hut the proceedings before a magistrate 
when taken at tlie re(|uest of, and assented to by the authorities are not 
absolutely void and a commilnumt so made is not an invalid commitment.**^ 


Section 101 of the Mutiny Act does not deprive the Civil (as opposed to 
Military) Courts of jurisdiction over Ihitish soldiers committing ofl'ences within 
the territorial limits of those Courts, nor render the exercise of their juris- 
diction dependant upon the sanction of the Commander-in-Chief. The 
section is only permissive of a Military trial bcung held.®' For the applica- 
bility of Section 549 it is necessary that both the ordinary criminal court as 
well as the court martial functioning under the Army Act should have 
jurisdiction.®^ 


This section can have no application where a person is brought before a 
special tribunal under the VVest Bengal Criminal Law Amendment Act 
Ordinance of 1947.®® 

Rule 3 of the rules made l)y the Central Government in exercise of the 
power confered under this section obviously cannot apply to a case tried 

83. mUiarn Jackson, {\Q7‘i) 22 WR (Cr) CrLJ1144. 

20: 13 BLR 474. 86. Copt. Dljt/i, 53 CW'N 887:51 Cr LJ 

04. Felix Maguire, 5 G 124 : 4 CLR 432. !0. 

85. E. G. Barsa^, A 1958 B 351 : 1958 



1634 


CODE OF CRIMINAL PROCEDURE, 1898 


[S. 550 


/ JJU 

he is a'AIaJisu-a'ft^ 

The language of this section and Rule 105 nf thA /-»-; • id i r 
practice is c ear and mandatnrv W^ho,. ^ ^ ® ol the criminal Rules of 

brought before a f is 

unde? the Armv let thf Ma 'istiat?^ --^le 

give notice to the commanding officer of thel^^^^^^^ procedure and 

the rules. ^ accused person as required under 

speak of 

respect of factional offences thcHurisdiction toT ft ‘ *" 

postponed till a charge is inJe^SS'nd ^ ‘[^d 's^ ^ " 

be stolen *r *“ property suspected to 

belund “ T"' " ‘‘'‘™ '>«■’ orwibcirmay 

Lmn kl„ J c,rcu„u(a,.cK which creale suspicion of Ihe 

toTe officer in Police officer, if subordinate 

the sci°„™ to haJolce" ‘hall forthwith report 


1. Legislative Changes. 

2. Object of the section. 

3. Scope. 


SYNOPSIS 


4. “Any offence”. 

5. “Shall forthwith report the seizure”. 


in the CMc^on^SgS^ Changes. This section was inserted for the first time 

Police oS‘'*ev!! a new clause giving 

been stolen powei to seize property which they suspect to have 

procedni to le Jr'"’. '' ^23, which d^cribes the 

followino- tile n t "’‘jh lespect to such properly when seized but 

thinrhl 1. , 1866, we 

think It IS better to give the power expressly”.®® 

susnirinn^Af^hf K seized by the Police under Section 559 on 

satisfy himcAlf *^ *^ ^‘^* *^*^^rnbent on the Magistrate to 

before issuing a p^airn of the person in whose possession it was found 

even Tffer th ' because such person can make good his claim 

e\en alter the issue of the proclamation.®® ° 

dirtiorI^?'v''^!iyf Seizure has been used in this section in its ordinary 

Ran^ by a police-officer prohffiiting a 

Ban k wi th whi^jhe accused had an account noV to pay any amount out of 


87. 

88 . 

88a. 


E. G. Barsay v. The State of Bombay. 
A 1961 SG 1752 : 1961 (2) Cr IJ 848. 
Major F. K. Mtstry, 1949—2 MU 14 
where//. AT. Stellery, Mtindy, A 1945 
M 280 : 47 Cr LJ 192 referred to. 
Major Gopinatkam, A 1963 MP249 
referring to E. G. Bersay v. State of 


89. 

90. 


Bombay, A I960 SC 1762:1961 (2) 
Cr LJ 828. 

(1909) 14 PWR 1909 (Cr): II 
Cr LJ 99 : 4 IC 980. 

Imperalor, (1908) 2 SLR 32 : 10 Cr LJ 
198. 
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the account of the accused till further order cannot be passed under this 
section and must be quashed.®^ 

4. “Any offence”. — The words “any oflence” show that even though 
the offence is a non-cognizable one the police may seize any property which 
is found under suspicious circumstances.'-*- Where an accused is convicted 
for an offence under Rule 121 read with Rule 99 (2; (a) of the Defence of 
India Act for selling rupees and small coins at a Iiigher rate, the Court lias 
power to confiscate the coins.®^ 

3. “Shall forthwith report the seizure”.— Seizure of property under 
this section must be reported at once to a Magistrate, who, is Ijound to pass 
order for its disposal. It is open to the police to seek directi<tn from a 
Magistrate and if the Magistrate choses to give certain directions, he does n<H 
act under the Code and the directions given by him are not open to challenge 
in any Superior Court, 


551. Powers of superior officers of police. — Police- 
officers superior in rank to an officer in charge of a police-sta- 
tion may exercise the same powers, throughout the local area 
to which they are appointed, as may be exercised by such officer 
within the limits of his station. 

SYNOPSIS 

1. Corresponding sections in former Codes. 3. “May". 

2. Scope. 


1. Corresponding sections in former Codes. — 1 liis section corres- 
ponds Section 550 of the Code of 1382 (Act X of 1802). 

2. Scope.— 1 lie Police Ollicers entitled to investigate an olfence include 
also Police-Officers superior in rank of an oflicer-in-chargc of a Police station 
(vide Section 551).®* 

It is declared that the jurisdiction of Police-Ollicer of \'igilaiu <* lhaiu h 
of and above the rank of Deputy SupcrintencliMil of Police extends throughout 
the State of Orissa — Orissa Gazelle, dated lOili Ociobcn, 1963, Part III, 

Page 1921. 

Where the search is made I)y the sub-inspector of police who was not in 
charge of the police-station but under the supervison of the Carclc inspector, 
the search is not illegal.®-’^ 

Where police submitted final report under Section 173, direction by the 
ouperintendent of police for further investigation is a step towards investiga- 
tion of the case.®**^ 


3. “May” . — The word “may” does not mean inust.®®^^ 


552, Power to compel restoration of abducted 
females, — Upon complaint made to a Presidency Magistrate or 


91. Textile Traders Syndicate, A I960 A 405 : 
1960CrLJ 371. 

Habulat, A Or 225, 

W. A 1944 N 366. 

Ramnal, J956 ALJ 727. 

95. Ai/aAanfo, (1911) 35 M 247. 


95a. ShyamUl, A 1927 A51G:26CrIJ 
652. 

95b. ttaghunalh Sartna, A 1963 1’ 268. 

95c. Mathuranath Das, A 1932 C 850 : 33 
Cr LJ 657 ; Chittaranjan Das, A 1963 
C 191. 
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District Magistrate on oath of the abduction or unlawful deten- 
tion of a woman, or of a female child under the age of eighteen 
pars for any unlawful purpose, he may make an order for the 
i^mmpiate restpation of such woman to her liberty, or of such 

pliance with such order, using such force as may be necessary. 

SYNOPSIS 


1. 

2 . 

3. 

4. 


Corresponding sections in former Codes. 
Scope. 

Object. 

Unlawful purpose. 


5. Demand of wife from her father. 

D. Kestriction on personal liberty of the 
abducted Avoman. 

7. f rocedure. 


ponds to Section^551^or Codes.— 11, is section corres- 

childrea mu^t not ^^r'ccnstcTe^d^^o^ women and female 

although not unlawful in themselves 11 ^- 11 ^' include purposes which, 

towards a child in opposition to thr. 0 / only become so \ylicn entertained 

purpose whether entertained towards n but th it the 

itself unlawful. woman or a female child must be in 

the cSd moliie? b Ihf f doten.ion of 

section. le ore unlawful within the meaning of this 

be in Cr. P. C. must 

which although not unlau-ful in il? ' as to include purposes 

entertained towards a child in r. might only become so when 

Sections 100, 491 supra Pposiiion to the wishes of his guardian.®^ Sge 

detentiollor rmrraVn.f''^”" ‘'•"t' Sirh from 

cases where the detention isChiSd old'y.'^ 

girl was be*^g^cm!irnT°und^^^uch' suggestion that a 

offence or was bein? detained fnr J ^ ciicumstances as would amount to an 
under this section.®®^ * immoral purposes, no order could be passed 

satisfied that^t^^e^dfff*^?* ^*^dcr this section the Magistrate .should be 

ful purpose ’ ** minor girl was both unlawful and for unlaw- 

Cr Provisions of Section 552 

wife was dpi^iln r) ^ ^ case in the absence of an allegation that the 

into the%iattPr^ f to her own wish and in the absence of any enquiry 

into the>atter of the complaint by the Magistrate.i^^ 


96. 
96a. 

97. 

98. 

99. 


Mahtabo, (1839) 16 C 487 (502) 
Subbammal, A ig-t^S M 225. 

Thakoredas MuncMaTam, (1902) 4 Bom 
LR 609. ^ ‘ 

Om Radh;, A 1939 Sind 152. 

Godai Shaha, (1904) 9 CVV'N 1030’ 
followed in ChiUaranjan Das, A 1963 <3 

i «r 1 » 


1. Shrinicas y. Dadrilal, A 1955 NB 142: 
1955 Cr LJ 1191; Dhapu v. Purilal, A 
1959 MP 356 ; Umbaji v. Limbaji, A 
1955Hyd 153;Bi7/:, A 1953 N 128: 
1953 Cr LJ 743. 

la. Nathu Alistry y. J^ari Lai, (1914) 15 
Cr LJ 712 (C) : 26 IC 160. 
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6. Restriction on personal liberty of the abducted woman. — 

No restriction could be imposed on her personal liberty on the absolute 
opinion of the abducted woman to go any where she liked. In proceeding 
under this section the Magisiraie has no jurisdiction to decide the respective 
rights of the father and the luisband of the abducted woman. ^ 


The civil riglit of the husband's male relations aitd the remarriage of the 
mother of the minor child does not entitle the applicant to an order under 
Section 552 for custody of the child. ^ 


7. Procedure. — Search warrant should not be issued at tlie initial 
stage but an order directing the production of the girl and to show cause 
why an order should not be made under this section is bad.^ A woman 
unlawfully detained cati under this section be set at liberty, io issue under 
this section a warrant for her arrest is illegal such a warrant can, liowever be 
issued under Section 100.^ An order for restoration of the gii 1 on furnisliing a 
guarantee that she would be properly looked after is illegal.** Under this 
section the District Magistrate can pass order for the immediate restoraiioti of 
the woman unlawfully detained to her liberty but an order directiiig the 
police to produce the woman before him is not an order under tiiis section.^ 
The District Magistrate cannot order a preliminary iiujuiry by the Sub- 
Divisional Magistrate as Section 202 does not apply. “ 


533. Compensation to persons groundlessly given in 
charge in presidency-town. — (1) Whenever any person 
causes a police-ofTicer to arrest another person in a presidency- 
town, if it appears to the Magistrate by whom the case is heard 
that there was no sufficient ground for causing such arrest, the 
Magistrate may award such compensation, not exceeding fifty 
rupees, to be paid by the person so causing the arrest to the 
person so arrested, for his loss of time and expenses in tlic 
matter, as the Magistrate thinks fit. 

(2) In such cases, if more persons that one are arrested, the 
Magistrate may, in like manner, award to each of them such 
compensation, not exceeding fifty rupees, as such Magistrate 
thinks fit. 

(3) All compensation awarded under this section may be 
recovered as if it were a fine, and, if it cannot be so recovered, 
the person by whom it is payable shall be sentenced to simple 
imprisonment for such term not exceeding thirty days as the 
Magistrate directs, unless such sum is sooner paid. 

SYNOPSIS 

1. Corresponding sections in former Codes. 2. Scope. 

2. Dhapu V. Purilal, A 1959 MP 356. 

3. Secy. S. P. G. I., 43 OWN 302 ; Umbaji 
V. Lirnbaji, A 1955 Hyd 153 ; Gadai, 9 
OWN 1030; Parambath, A 1941 M 
625 : 42 Cr LJ 688. 

4. Umbaji V. Lirnbaji, A 1955 Hyd 153 : 

1955 Gr LJ 957. 


5. Khudabux, A 1951 A 687 : 1952 Cr LJ 
1912 (2). 

6. Sccy. S. P. C. /., 43 CWN 362. 

7. Abdul Jain Khan, A 1936 A 354:37 
Cr LJ 713. 

8. TuLsi Das v. Chelan Das, A 1933 N 374: 
35 Cr IJ 304 (2). 
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p...d^0 n M2/" ^ 

lion S'now'—fcd ‘’±“,1°”' te, ■'r «»Si«i-af b.iwe.n Sec 

doubt exist' » Thi ’ ^ Section 560, that ,s at present in force, does no 

instituted by ‘fooJS ain^’-’Ts'rfined in th" P^H -- 

to a Police-officTTr information given 

application to a case instituted 'on*Vl'^ ' consequently that section has no 

Police 10 T i instituted on Police report or on information mven bv a 
ground th J Sectfon 5^0 Cr’T C°d be set a!ide on the 

complete dischar^ or acnukUafn 

this was a case inlhich ^Tecution S;;1ecd^n: 

of Section ^he provisions 

.r:id-p:s\tL£ E r'“ “ 

and sub-sertir,n I • i ‘"u ’ co" Pensation not exceeding fifty rupees 

Government nnv P^^vious sanction of the State 

State mav from r '? Court for a Part A State or Part B 

.h. r.co7d’, or° uborti,;:.:' "" ‘“p"'-" 

n»t-no«='^*p of Other High Courts to make rules for other 

whidi sub-seSion fn'^' ^ Hjgh Court to 

the previous sanction of the State Government,— 

(а) make rules for keeping all books, entries and accounts 

to be kept in all Criminal Courts subordinate to 
1 , and for the preparation and transmission of 
any returns or statements to be prepared and 
submitted by such Courts; 

(б) frame forms for every proceeding in the said Courts 

or which It thinks that a form should be pro- 
vided ; ^ 

(c) make rules for regulating its own practice and pro- 
ceedings ^d the practice and proceedings of all 
Criminal Courts subordinate to it ; and 


9. 

10 . 

11 . 


Bharut Chunder jVath, (1892) 20 G 481 
^fnjefvan Koormi, (1894) 21 G 979. 
Muku Bewa, (1896) 24 G 53. 


^2- (1895) 22 G 586:1 
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{d) make rules for regulating the execution of warrants 
issued under this Code for the levy of fines : 

Provided that the rules and forms made and framed under 
this section shall not be inconsistent with this Code or any 
other law in force for the time being. 

(3) All rules made under this section shall be published in 
the Official Gazette. 

SYNOPSIS 

1. Legislative changes. — Bombay. 

2. Stale Amendment. 3. Scope. 

1. Legislative changes. — The words ^'established by Royal Charier” 
which originally appeared after the words “High Court” in this section were 
omitted by A. O. 1948 and the section was amended by A. O. 1950 And A. O. 
1951 and 1956. 

2. State Amendment— 

Bambay.— After sub-section (I) The following sub-scclion was ins. rtcd by Bombay 
Act 48 of 1948, namely : — 

“(1-A) with the previous sanction of the Stale Government the High Court of Judi- 
cature at Bombay may also make rules for regulating the practice and proceedings of the 
‘^lourt of Sessions of Greater Bombay”. 

3. Scope. — The rules framed by the High Court are subject to the 
proviso that the rules made and framed under this section shall not be in- 
consistent with the provisions of the Court or any oilier law inforce for tlie 
time being.^^ The e.xpression “papers exhibited in the proceedings” in the 
rules framed by the Bombay High Court under this section (Criminal Circu- 
lar no. 160) is intended to cover the whole record. It docs not deprive the 
Court of the right of inspection to a party.^^ 


555. Forms. — Subject to the power conferred by Sec- 
,tipn 554, and by Article 227 of the Constitution, the forms set 
forth in the fifth schedule, with such variation as the circums- 
tances of each case require, may be used for the respective pur- 
poses therein mentioned, and if used shall be sufficient. 


1* Scope. 


SYNOPSIS 

2. Forms mentioned in tlie Fifth Schedule, 


') 1. Scope,— An order under Section 144 Gr. P. G. is not bad because it 
4oes npt state that its operation is confined to two months, or some shorter 
period from the making thereof unless there is something in the order which 
shows that it must be presumed that the order is to be in force for 2 months 
in accordance with clause (5) of the section.*^ Where on an application 
made under Section 552 Gr. P. G. to a Magistrate of the 1st class, he 
examined the applicant on oath, recorded a statement of the facts alleging 
wrongful detention of his wife, and directed the issue of a search warrant 

13. //athuram Godse, A 1949 EP 321:50 15. Ramnalh Chowdhury, (1907) 34 C 897 

Cr LJ 843. (900) F B ; 6 GLJ 186 : H OWN 942 : 

14. Parmhuram Detaram, ^ 1942 B 26 : 43 6 Cr LJ 194. 

Cr LJ 306. 



OF CRIMINAL PROCEDURE, 1898 [S. 555, NoTE 2 

I’nf Ly'hi'nT cSmaiSS^sVc\'ionti“‘cf R T 

whic'r indu'ye^’Xcls^ “he'^Mun-'^"’ rf -'f^T “ ®™‘=h"orMagSra^e 

Magistrato is competent tftrv a Uun cln^ '^ ' =55 a 

Municipality.18 Section 555 Cr p p ^ase if he is the Chairman of the 

had not initiated oi dSted proLdhl? “ Magistrate 

person .» I., a 'charge nndm- Son 19r">‘c 

which of two contradictorv stitomont^ ' ' P'- necessary to allege 

to warrant a conviS^ foi iStf"''"" i.s snfncient 

accused person lias made one "k? false evidence when an 

rent and contradic" smtem; u a diffe- 

warrant a conviction for giviiiff false itself sufficient to 

made one statement on oath ft one i ''*^^ P«^°" ^as 

another. The charee must nnt ‘^“'^ctly contradictory one at 

hut the prosecutor must be preoakd "hich of such statements is false, 

of the other contradictory^ stalemenV independent 

impeaclied as untrue \ iMa^istr- t ' ° ^j'’‘'**^hsh the falsity of that which is 

administration of Tdislrict is foi rf V'n ° opiun. 

provisions of Act No 1 of 1878 pj ' ?'V / <he observance of the 

rngRirisdiction in respecr^f'SSnce^f^fSTS'lhr^^^^^^^ 

Appellate Court from giving the pormission'coS[em"pIa;edTy Tt sS?^" 

Shedule 5 mast be re"arfh'?l^^ 5th Schedule. — The forms set forth in 

Code should be so'^consti ^^ f of the Code and the various sections of the 
with the forms Printori as to harmonise and not to come into conflict 
deals with theVorms ofThp^Tr ™s section 

•his section are not intended mku^Se .re^proS^ofisTfle^fon 

ofpetidon wrkers"l(!'fEv^?rHiS*^^ 

to time and xAr\tU ^very iiigh Court may, from time 

merit, make rules— ^ P^^^jous approval of the State Govern- 

(a) ^he persons who may be permitted to act as 

to it the Criminal Courts subordinate 

(b) the issue of licence to such persons, the 

tn u them, and the scale of fees 

charged by them ; and 


16. 

17. 

18. 

19. 

20 . 

21 . 


Gora Mian (19)\) 39 C 403. 

J^obxn hrishna Mookerjee, (1883) 10 C 
MUtarini D,bi A. C. Chose, (1895) 
dMra;a Chunder Singh, (1896) 24 C 

®M 1882 ®)®IVi 7 Nia, 

Palani, 26 M 55. 


22 . 

23. 

24. 


25. 

26. 


Ganeshi, (1893) 15 A 192 (F B). 

Fateh Bahadur, (1897) 20 A 181. 

Narajjin Sohay, A 1946 A 333 : 47 Cr 

LJ 757 ; Bansi v. Hari Singh, A 1956 A 
297. ^ * 

District Alagistrate v. Subbarna, A 1951 
M 900: 52 Cr LJ 1115. 

Government of Assam v. Shahedullah, 27 
CWN 857 ; A 192 1 C 1. 
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(c) providing a penalty for a contravention of any of 

the rules so made and determining tiie authority 

by which such contravention may be investigated 
and the penalties imposed : 

Provided that the rules made under this section shall not be 
inconsistent with this Code or any other Jaw in ibree for the 
time being. 

(2) All rules made under this section shall be published in 
the Official Gazette. 


556. Case in which Judge or Magistrate is personally 
interested.— No Judge or magistrate shall, except with the 
permission of the Court to which an appeal lies from his Court, 
try or commit for trial any case to or in which he is a party, or 
personally interested, and noJudge or Magistrate shall hear an 
appeal from any judgment or order passed or made by himself. 

Explanation. — A Judge or Magistrate shall not be deemed 
a party, or personally interested, within the meaning of this 
section, to or in any case by reason only that he is a Municipal 
Commissioner or otherwise concerned therein in a public 
capacity, or by reason only that he has viewed the place in 
wich an offence is alleged to have been committed, or any other 
place in which any other transaction material to the case is 
alleged to have occurred, and made an inquiry in connection 
with the case. 


IHustration 

A, as Collector, upon consideration of information furnished to him, directs the 
prosecution of B for a breach of the Excise Laws. A is disqualified from trying this case as a 
Magistrate. 


SYNOPSIS 


1. Corresponding sections in former 
Codes. 

2. Scope. 

3. Transfer. 

4. Illness of Presiding Judge. 

5. Explanation. 

— “Concerned in a public capacity.” 

6. A party or personally interested. 


— Personally interested. 

— Pecuniary interest. 

7. Disqualified. 

8. Not disqualified. 

9. Judge or Magistrate shall not hear 

appeal from his own Judgment. 

10. Permission of Appellate Court. 


Corresponding sections in former Codes. — This section corres- 
ponds to Section 555 of the Code of 1882 and the explanation was amended 

hy the addition of the words “or otherwise concerned with the case” 

and by the substitution of the expression ‘by reason only that’ before the 
Words ‘Municipal Commissioner’, for the words ‘merely because.’ 

2. Scope. — The words “try any case” in this section are comprehensive 
enough to include the hearing of an appeal.^^ 


27. Nutarini Debi v. A. C. Chose, (1895) 23 
V 44 (47), followed in Mamoon, (1922) 


23 Cr LJ 446 : 67 IC 622. 
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This section embodies the principle that no man should be Tudee in his 

r. •» i" f-our oi-rjudg: 

nn r this section is wide enough to include 

ay stage of a judicial proceeding in which the question of the guilt or inno- 

ynce of an acysed is finally adjudicated upon; consequently the section 
applies to proceedings under Section 437, (now Section 436) of the Code.^s 

.io.?mpord by' ““I"*™* 

Section 556 has no application to summary proceedings taken for nnnish 

mg contempts as the provisions of the Code are not applicable ^o 

procLdinKs^anTirfr-ar conducting b^th the commitment 

Cyrt ani a" Judge vvL'r^plolc^e^ ^'wllh'^an^ Vblo 

fhr:am“ complainant and Judge in 

Court afteJlhriu^v Judge.^Where in a trial before the High 

The and counsel L 

few of the main Vartc^ hy reading the sections and stating a 
another Tudee the tH. ’ P*'^s^d.ng Judge falls ill and his place is taken by 

nLd n^o/cotmeS^ -w Judge. l’; 

tied from^tfvln^P ihe^^rn^ warrant prior to institution of case — when not disquali- 

sea/crvva rim Magistrate had issued a 

from trvinff the rr<;p If of the case does not disqualify him 

irom trying the case within the meaning of Section 556.3^ ^ ^ 

erantino- sam'bnn^rf” Concerned in a pubUc capacity”. — A Magistrate 
self. The exnlanat' ^P^*^*ty is not disqualified for trying the case him- 

a public caoacitv k^nnt^h shws that to be connected with a case in 

trv. Even^if hp L ^ y enough to render the person incompetent to 
and the illnctrat’ inquiry it would not matter. The explanation 

between i ^ dLinction 

stage that thp d‘ ^ active interest and it is only in the latter 

yd notedyr^y the heading -‘A Party or personally interested”. 


28. 

29. 


30. 

31. 

32. 

33. 


Bhojraj Chellaram, (1911) 13 Cr LT 30. 
M^oon, (1922) 23 Cr LJ 446 (L). 
follo\ving Bisheshar Bhattacharjee, 32 

A 1947 

InreK.L.Caube, A 1942 L 105 : 43 
Cr LJ 599. 

Peary Mohanlal, A 1953 A 694: 1953 
CrLJ 1546. 

Chinna Swami, A 1955 M 535 ; Nimana 
Gadda, A 1953 M 243. 

Afrr. Bond Ville, A 1923 R 65 (I). 


34. 

35. 

36. 

37. 

38. 

39. 

40. 


Md. Ayub, A 1952 A 215 : 1952 Cr LJ 
407. 

(1926) 8 L 496 : ALR (1927) 

671. 

Dorabji Pestonji Gora. (1926) 29 Bom 
LR 204. » V ^ 

Muhammad Alt Khan. (1926) 24 ALJ 
568. 

Rameshware, 1952 SCR 126 : A 1952 
SC 405 : 1953 Cr LJ 163. 

(1921) 23 Bom LR 842. 

18 B 442 ; Acchar, A 1947 L 238, . 
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, I ^ P*y*y personally interested. -The Bombay Higli Court has 
held in Gundo s case^® under the explanation to Section 55(> a Magistrate or a 
Judge who IS merely concerned with a case by reason of his discharging some 
other public function or being concerned with it in some public capacity is 
not, on that ground alone, to be deemed to be personally interested. This 
explanation does not apply when the Magistrate himself has directed the 
prosecution. For a Magistrate cannot be both a prosecutor and a Judge and 
the principle is embodied in the illustration to the section. The distinction is 
made clear in Pkerozsha Pestonji'^ and Bisheswar Bhattacherjee.*^ 

A Magistrate of a district was not, on account of his being the head of 
the police of the district, debarred by reason of Section 556 from Irving a 
person accused under Section 29 of the Police Act, 1861. So also a District 
Magistrate representing the Court of Wards as a Collector is not disqualilied 
from trying a case in which the Court of Wards is interested when he has 
had nothing to do with the initiation of the proceedings.^^ Hut where a 
Deputy Magistrate in his capacity as manager of the Court of Wards reported 
to the then Sub-Divisional OH'icer about apprehension of a breach of peace 
and ultimately he being appointed Sub-Divisional Ollicer drew up a proceed- 
ing under Section 145, held that his hnal order under Section 145 in disregard 
of Section 556 was illegal and set aside by the High Court.** 'J'lie mere 
circumstance that a trying Magistrate is the master of the complainant does 
not deprive the Magistrate of his jurisdiction though it is expedient that such 
a complaint should be referred to another Magistrate.*^ A Magistrate him- 
self ordering the prosecution of an accused in the capacity of a fahsildar and 

further ordering search on the report of an opium contractor is incompetent 
to try the offence.*® 

VVhen a prosecution is ordered by a Cantonment Magistrate in his 
capacity as secretary of the Cantonment Committee, it is advisable that the 
case should be tried by some other Magistrate.*^ 

The word “personally” in Section 555 of the Code of 1882 does not mean 
privately interested” or “interested as a private individual”, hut includes 
such an interest as the District Magistrate initiating and directing the whole 
proceeding may have as a prosecutor.*® 

because a trial Judge had [>reviously as legal Rcinemlirancer 
settled the draft of the order according sanction or merely because he had 
some part in alloting the case for the purpose of previous trial to some other 
tribunal or merely because he had arranged for the accommodation of the 
nbunal, it cannot be said that he had become personally interested in the 
sence of becoming interested in the success of the prosecution.*® 

In the instant case*® it was a trial by a Jury. The mere fact that the 
trial was by a jury docs not make all questions of personal interest in the 
trial Judge irrelevant. 


The fact that the Magistrate who recorded the statement of the accused 
under Section 208, had previously in his ollicial capacity recorded the 


con- 


41. 32 A 635. 

42. Aarain Singh, (1900) 22 A 340. 

43. Amrit Afajhi, (1916) 46 C 054. 

44. Asghar Raza, 9 GVVN ccxxvi. 

45. (1884) 9 B 172. 

4b. (1910) 5 PWR 1912 Cr:13 

Cr IJ 294. 


47. Hira Lai, (1922) 24 Cr IJ 128. 

48. Girish ChandcT Chose, (1893) 20 C 857 
(865), followed in Sudliania Vpadhaya, 
(1895) 23 C 328. 

49. Sudhinomnath Dult, 62 CWN 1 : A 1957 
C 677. 
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£ter°est5 under Section 164 would not make him personally 

hat the ca se si ^dd r i'" . k" is desirable 

a Ma4?ra7e r ^ ^ The question whether 

the fa?ts fn each r'°" P essentially to be decided on 

aualiadtion I?! case Pecuniary interest, however small will be a dis- 
quahhcation, but as regards other kinds of interest, there is no measure of 

Standard except that it should be a substantial one giving rise to a real 

Th" °ma;rrS: ^PP-^ension on the part of the accursed "of Tuch Tbi::! 

interest aTtHhu'^Id " applies only when the 

interest attributed is such as to render the case his own cause.^^ Whether a 

fa« ofTe^Ise^ is a question of fact to be decided on the 


A magistrate giving evidence in the case is disqualified. 




nf,; interested.— Objection taken at commencement of trial and 

fn^ ohtr'jfnn ought to be made between a case where 

fho,,? m holding the trial. When the trial is 

been held “'"'"c'^ce and or IS proceeding and a case where trial has already 
In ‘fl'cn at the commencement of the trial and 

L tWpnhlf r ‘^y'.^'cTrialJudge or the Magistrate the matter 

niilln P‘'°pcr to direct that the trial 

Detent in Itw h*^ I I .^^^P®‘cate or the Judge, not because he is incom- 

mir he Iff . d^° f L -“'“u because the appearance of a fair trial 

rf ‘be accused but once the trial is held the position 

he held h ^.cc" held and has resulted in a conviction it can 

be held to have been invalid only if the trying Magistrate or the trial Judge 

bolding the trial or if it can be 

rondnrt of ih^'^ exhibited some bias which had actually affected the fair 

conduct of the proceedings and prejudiced the accused.” 

;Peacock C. J., observed : “Now the interest 
tnn r merely a pecuniary interest ; that would be 

limited a way ofdescnbing It, we ought rather to use the language of 
mrrnan, J., m the case of (lueen v. Afookia Singh, 4 BLR Cr 15 : 13 WR 60, 
^at IS to say a personal or pecuniary interest”.^* See Rodriques^^ where the 

gis ra e, ^ng a share-holder of a company, the servant of which company 
was being tried by him, was disqualified. 

A Barrister who had held brief for a party is not disqualified from trying 
the case as a Judge.^® ^ 


7. DisqualiBed.— The following are instances where the Magistrate 
has been held disqualified to try the case. Interest of a Magistrate giving 
rise to a real bias disqualifies him.®^ Magistrate presiding over a meeting 
and sanctioning the prosecution,^® a magistrate who issued warrant under 


50. Lakshmi Narayan, A 1956 Rai 34 • 
1956 Cr LJ 286. 

51. Rameshware D<^yal v. State of Assam 
1953 SCR 126; A 1952 SC 405: 
1953 CrLJ 163. 

52. Abdul, A 1945 303 ; Aistarini Devi v. 
A. C. Ghosh, 23 C 44. 

32a. Md. Hossain, 48 Cr LJ 428 Lah Con- 
tra Jawad Hossain, A 1927 Oudh 296 • 
ffan^u^y, 27 A 33. 


53. Sudhindra Nath Dutta, 62 CVVN 1 : 1957 
Cr LJ 1245. 

54. Govt, of Bengal v. Hiralal Das, 1 7 
(Cr) 39 ; Rameshmare ; A 1952 SC 405. 

55. (1895) 20 B 502. 

56. Queen v. Garrod, (1900) 4 CVVN 243. 

57. x\Ig. Pokywe, A 1939 R 152 R 152. 

50. Md. Baksh, A 1929 L 718 : Hansraj, A 
1928 L 114. 
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« 

S. 558, Scope] power to decide language of courts 

Section 5 of the Bombay Gambling Act^* and a Magistrate giving evidence in 
a case.®® 

8. Not disqualified. — In the following cases it was held that the 
Magistrate or the Judge was not disqualified : — A District Judge hearing an 
appeal under Section 476A against the order of a Munsif merely considers 
that there are sufficient materials for the Munsif lodging the complaint, he 
cannot be said to be a party to the proceedings under Section 476. He can 
hear the same case as a Session Judge.®^ 

9. Judge or Magistrate should not hear appeal from his own 
judgment. — It has been held in JVislarini^s case, Section 23C 44 noted Supra 
that the words ‘try any case’ include the hearing of the appeal. It has been 
held however in®^ that a Joint Magistrate who was incharge of criminal 
business could hear the appeal. 

10. Permission of Appellate Court. — Pecuniary interest even to 
small extent is a sufficient disqualification independently of the question 
whether the Magistrate is really biassed is or likely to be biassed.®^ 

557. Practising pleader not to sit as Magistrate in 
certain Courts. — No pleader who practises in the Court of any 
Magistrate in a presidency-town or district, shall sit as a 
Magistrate in such Court or in any Court within the jurisdiction 
of such Court. 

SYNOPSIS 

I. Legislative Changes. 2. Scope. 

1. Legislative Changes.— This section was introduced for the first 
time in the Code of 1898. 

2. Scope. — The appointment of a pleader to act as a Magistrate is not 
forbidden by this section or any other provision of the Code.®^^ 

558. Power to decide language of Courts. — The State 
Government may determine what, for the purposes of this Code, 
shall be deemed to be the language of each Court within the 
territories administered by such Government, other than a High 
Court for a Part A State or a Part B State. 

Scope. — The Stale Government may determine what shall be the 
language of each Court. 

See Article 43 of the Constitution which provides that tlie official language 
of the Union shall be Hindi and Debnagri script and English Language for 
15 years after the commencement of the Constitution and see also Article 348 
of the Constitution about the Language of the Supreme Court, High Court 

etc. 

59. Vein Alahomad, A 1948 B 72 (!) ; 48 
Cr LJ 1001 ; Sri Raja Ram, A 1924 L 
247 Contra Afimuagadda, A 1943 M 
248. 

60. Md. Hassan, 48 Cr LJ 428 (Lah) ; 

Nanhe, 27 A 33. 

61. Indri Kunhanad, A 1942 M 758 ; 44 


Cr IJ 404. 

62. Dasarath Rat, 36 C 869 : 10 Cr LI 
857 ; Gholam Rasul, 1952 Cr LJ 49 
FC (Pak). 

63. Sjamdasani, A 1929 B 404. 

63a. In re JivanJi Adainji, {\Q9Q) 23 B 490 J 
NGA Thaswin, A 1923 R 119. 
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being exerSe'^by thei? suSss^ Judges ud Magistrates 

to the other provisions of this S^de thl n“ 

cessor in office. ^ or performed by his sue- 

offle? MagistiLr’ihe Chirf P '“a'’" “ “ 

presidency-town, and the Distrt? M ^ Presidency Magistrate in a 
shall determine by order in writin^th^'lvjr^*^ outside such towns, 
the purpose of this Code or of arf Magistrate who shall, for 
under, be deemed to be thf « ^ proceedings or order there- 

(31 When Th offl" “Ouch Magi,., a>e. 

Office of any AdditffinaVo^ASnt S^es? successor in 

Judge shall determine bv order in . .o^sions Judge, the Sessions 
the purposes of this Code or of anv nroT who shall, for 

or A«'i„a„, sS„?J„dgt! Addilional 


b Stale Amendments 

— Bombay. 


SYNOPSIS 


1 


State Amendments 


— Saurashtra. 
2. Scope. 


<he Magistrate out tide 3Uch 

- A rr ^“^dment, Me Saurashtra Act 4 for 1952. 

case under Section i 92 coKnizance power to transfer a 

ofiice.®3>^ But the same Hieh Court ' taken by his predecessor in 

of his power under Section 55Q M ^ by virtue 

this section is limited. Power of Dicfr*^! IT ^be case.«c xhe scope of 

one Magistrate successor of another conferred to declare 

special Magistrate under an ordinm/^' |\hether the successor in office of a 
this section see case®^®. ^ determined by an order under 

bid^S; -T?r not to purchase or 

perform in coniieaion whh^ihl having any duty to 

Code shall not purchase or bid for' ffie properf/.”^"'*^ 

rape^by '”*** *'espect to offence of 

Code no Mamstmf Notwithstanding anything in this 

District Magistrate shalf--^^‘ ^ Chief Presidency Magistrate or 


63b. 

63c. 


Ram Krishna, 42 CWN 248 

58 CWN 1 1 r 1*953 Gr IJ 


63d. Ramjani, A 1960 A 350. 
63e. Jadurendra, 40 CVNlV 604. 
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(a) take cognizance of the offence of rape where the 
sexual intercourse was by a man with his wife, or 

(i) commit the man for trial for the offence 

(2) And, notwithstanding anything in this Code, if a Chief 
Presidency Magistrate or District Magistrate deems it necessary 
to direct an investigation by a police-officer, with respect to such 
an offence as is referred to in sub-section (1), no police-officer 
of a rank below that of police-inspector shall be employed either 
to make, or to take part in, the investigation. 


SYNOPSIS 

I. State Amendments. — Saurashtra. 

—Bombay. 2. Scope. 

1. State Amendments — 

Bombay. — For the words “District Magistrate” wherever they occur ihc words, “A 
Magistrate of the 1st class” were substituted by Bombay Act 23 of 1951. 

Saurashtra. — Same as in Bombay, vide Saurashtra Act 4 of 1952. 

2. Scope. — This section provides for taking cognizance in cases of rape 
by a husband with his wife by the Chief Presidency Magistrate in the 
Presidency Town and by the District Magistrate in Muffussil towns and no 
other Magistrate can take cognizance of such cases. 

See Section I98A supra. 


561A. Saving of inherent power of High Court. — 

Nothing in this Code shall be deemed to limit or affect the 
inherent power of the High Court to make such orders as may 
be necessary to give effect to any order under this Code, or to 
prevent abuse of the process of any Court or otherwise to secure 
the ends of justice. 


SYNOPSIS 


1. I«egislative Changes. 

2. Scope. 

3. Expunging remarks from the judgment 
of the Lower Court. 

4. To give effect to any order under 
this Code. 

5. “To prevent abuse of the process of the 
Court.” 

• — Qpashing of Proceedings. 

— Quashing Commitment Proceedings. 

6. “Or otherwise to secure the ends of 
justice”. 


7. Inherent power of the High Court. 

— Case finally decided by the High 
Court. 

— No power to alter or review. 

— Posver to direct delivery of goods. 

8. Jail Appeal Dismissed. 

— Representative Appeal — if can be 
entertained. 

9. Properly attached under Section 145. 
— Handing over, 

10. Power to stay. 

11. Stay of Execution of death sentence. 


1. Legislative Changes. — This section was inserted by Section 156 of 
Act XVIII of 1923. 

2. Scope. — The terms of the section are very wide. The High Court 
has power to interfere if in the circumstances of the case it appears that an 
accused person is being deprived of his right to see his legal adviser. 


Jn re Evans, (1926) 50 B 741. 
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to vamftL'orderofTnhancerenf ‘^°“h jurisdiction 

accused. sentence passed without hearing the 

a statutory recognditn of tht^\'Xrent°D “"’V 

High Court.- This section no XndX't7“'?,"^ ^ *e 

order a Magistrate to do sometXXvhth thlM “’f Court to 

to do.*- The High Court does n^ n ^ jurisdiction 

interfere with the statutory power of theXX P®""'''- It cannot 

In a cognizable offence Hlh ^our >s f . 
preferred and not undrThen5» The‘lc"iX''°" ^ charge 'is 

provides that those which the Courts alreXv ® n °"‘y 

preserved least it should be considered that '"herently possess shall be 
Code are those expressly conferred by the^ Code in" powers conferred by the 

The statutory power of thp nrai;^^ ♦ 
with by the exercise of the power under Spp^ cannot be interfered 

power ofthe Court under SecXn 56 1 “"d®-- ‘he inherent 

wide but'^theX°y*XnthL'e^o^X*^°“‘^‘^ “"'^®''®®®‘‘°" 561A are very 
caution in the exercisf of it.** The P''om the Court grelt 

tion 561 A are very wide, but they can onl*h^ High Court under Sec- 
there IS such a palpable want of jurisdiction in in cases where 

would result in unnecessary harassment anH Ptoceedings initiated as 
concerned. Section 561A cannot noTm, 1. h °PPtfsion to the accused 
normal process and enquiries by tribuX „ .!" 7 hed to supplement the 

criminal case the interpretatiL of Te the Code.** In a 

must at the initial Stage be left to the AlaeistrX Provisions of the Act 

Magistrate gives his decision, the aeerievlX t concerned, and when the 

or the District Magistrate and thereffmr ^ P ^ ^ ™°''® ‘he Sessions Judge 

and while such a procedure exists the HiXc^^ Court in revision 

to exercise extraordinary powe^XerW «Hed upon 

ference under Section 56ir three co^d tZf'^ li^°^^ ^®®'‘ ‘"‘®‘- 
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doub^ul character and (3) there exX character and not of a 
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The High* c“«”Lr“hSnf''Xv^ ®ti"'^d“*L‘ f *’*' 

powe r to order the deletion of objectionable 

n t > . __ — — 


63g 

64. 

65. 


66 . 

67. 


67a, 


V. Kadambini Dasi 

1927) 47 CLJ 358 : 31 GVVN 9^ ' 

GrLJ 'I'e ^ A 69 ; *1959 

Delhi Cloth General Mills Ltd, v. Toerai 
Singh, A 1957 A 797 ; 1957 pA T 
1376;7?a;'a Gopal Rao, A I960 AP 

Raja, A 1928 L 462 ; 29 Cr LT 669 
Nazir Ahmed, A 1945 PC 18 ; Jahenoir 

A '918 B 5= '*4 iSo'^J 929’; 

Swamt Natdu, A 1949 M 307 : 50 Cr T r 
405 (SB); Bashiruddin Ahmed, A 1937 
N^1^8l ; Akhil Bandhu Roy^ A 1938 G 

State of West Bengal v. S. N. Basak, 


68 . 


69. 

70. 

71. 


^1 Nazir Ahmed, 

7I^IA 203 : A 1945 PG 18 : 46 Cr LJ 

r A 1953 A 712 : 1953 

MP 9 !;^ fc A 1961 

^5 (Subordinate Court has in- 
herent powers like S I5I (Civil P. C.). 

^ A P 184 ; 
1963 >^33^'^ ^ 

C» , A I960 A 176 ; 

^^^Narayan, A I960 A 296:1960 

?I96I Ker IV 


S. 56IA, Note 3] saving 


OF INHERENT POWER OP HIGH COURT 


1649 


remarks against witnesses or accused persons from the judgment of a sub- 
ordinate Court Such jurisdiction lowever, can only be exercised when 
there is no foundation whatsoever for the remark objected to and not where 
It IS a matter of inference from evidence. 


, 1 • , ^ ^ ^^ourt excercises its powers under 

this ^ction to expunge remarks from its judgment or the judgment of the 
trial Court. It will only take such action when the words objected to are 
not^ relevant to the case or are not founded on any evidence and are made 
against a person who had no opportunity of meeting them7^ Where the 
entire judgment of the lower Court has been quashed as being a nullity, 
there is no necessity for any separate order expunging the adverse remarks 

made against the witnesses.^' In the absence of a person before the court 
It IS fundamental that any prejudicial remarks against him should be scrupulo- 
usly avoided. Where the remarks were likely to prejudice the reputation 
and character of the petitioner, it was only fair that they should be ex- 
punged.'^* A presiding olficer made certain observations derogatory to the 
lawyer appearing on behalf of the prosecution charging him with unbecom- 
ing conduct with seeking an adjournment solely for disnonestly securing an 
extra days fee, held that the remarks were without justification and were 
ordered to be expunged.'** To base remarks on mere conjecture in the 
absence of any evidence and without ever giving any opportunity to the person 
whom it affects is not proper.^^ The High Court has inherent jurisdiction 
to expunge irrelevant, objectionable and scandalous remarks or passages 
from the judgments of the subordinate Courts on the application of the 
person aggrieved, even though the matter has not come in appeal or revision. 
But expunction of remarks in some cases may not be feasible at all without 
affecting the Judgment which has become conclusive. As a rule it is neces- 
sary therefore that the objcctionalile matter sought to be expunged shall be 
separable and irrelevant. If they are inseparable or when expunging remarks 
would multilate the judgment, it may then be sulheient to express the opinion 
that the remarks should not have been passed.^"* i'he Pana Iligh Court has 
held that the matter must come in Appeal or Revision. 

The State cannot come forward as the applicant under Section SGl.'V for 
expunging remarks made by the Court against public servant.®** 

High Court has inherent power to alter or review its appellate judgment 
on the principle that an erraneous act of the Court shall not prejudice any 


The Supreme Court has recently held that expunction of irrelevant 
remaiks does not amount to the alteration or amendment of a judgment or 
order of a subordinate Court. Being an extraordinary power it will however, 
not be pressed in aid except for remedying a flagrant abuse by a subordinate 
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in that it was not based on any legal evidence at all. Therefore when the 
Judgment of the High Court quashing the coinmitinent discusses only that 
there was no reliable evidence and not even a trace of point of law it would 

be impossible to hold that the order of commitment could or should have 
been set aside by the High Court.®’ 

6. “Or otherwise to secure the ends of justice”.— These words 
can only mean that such other inherent power as the High Court possesses 
is likewise preserved.®® Section 561A was enacted to emphasise the fact 
that the High Court has the widest jurisdiction to pass orders to secure 
the ends of justice. Section 561 A must give the power to the High Court to 
entertain applications which are not contemplated by the Criminal 
Procedure Code.®® 

A Magistrate while passing an order under Section 488 should not pass 
a consolidated order of maintenance for the wife and children. Even 
assuming that a consolidated order in favour of several dependants becomes 
void on the death of one of the dependants, the High Court in exercise of 
its power under Section 56 1 A can rectify the order.®® 

Where an appeal under Section 41 I A is being heard by the High Court 
it carl exercise jurisdiction under the revisional powers under Section 439 
and if there is any doubt about the exercise of powers under Section 439," 
there is no doubt that in the absence of any direct provision in the Code, 
there is the inherent power to adopt a procedure to secure the ends of 
justice.®^ 

7. Inherent Power of the High Court. — The High Court has no 
inherent power to admit an approver to bail even if he is able to produce 
facts at the hearing suHicicnt to entitle him to bail. Further the inherent 
power, if any, has been expressly taken away by the enactment of sub-sec- 
tion (3) of Section 337.®“ It is not proper to exercise the inherent power 
of the High Court under this section to compel witnesses to go a certain 
place merely for attending an identification parade ; nor can a commission be 
issued to a Magistrate of such place for arranging an identification parade.®® 
This section is not meant to obtain the opinion of the High Court on points 
which are already a subject matter of contest between the parties in com- 
petent Civil Courts.®* Where the prosecution fails to establish its case 
against the accused who have appealed as well as against the accused who 
have not appealed, in the interest of justice it is necessary that the order 
passed against the latter should also be set aside.®'* Since there are specific 
provisions in the Code for dispensing with personal attendence of accused 
persons Section 561 A ought not to be applied.®® Section 561 A does not 
apply to inherent power to grant bail apart from Chapter XXXIX. It was 
held however that the High Court can admit to bail a convicted person 
whose appeal has been admitted by the Privy Council. ®®“ 
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S. 562] 

11. of Execution of Death Sentence. — It will be proper to apply 

the provisions embodied in this section to suspend the execution of death 
sentence till the petitioner gets a stay order from the Supreme Court before 

which he intends to file an appeal.® 

% 

First offenders 

562. Power of Court to release certain convicted 
offenders on probation of good conduct instead of 
sentencing to punishment. — (1) When any person not under 
twenty-one years of age is convicted of an offence punishable 
with imprisonment for not more than seven years, or when any 
person under twenty-one years of aoe or any woman is convic- 
ted of an offence not punishable with death or imprisonment for 
life, and no previous conviction is proved against the offender, 
if it appears to the Court before which he is covicted, regard 
being had to the age, character or antecedents of the offender, 
and to the circumstances in which the offence was committed, 
that it is expedient that the offender should be released on 
probation of good conduct, the Court may, instead of sentencing 
him at once to any punishment, direct that he be released on 
his entering into a bond, with or without sureties, to appear and 
receive sentence when called upon during such period (not 
exceeding three years) as the Court may direct, and in the mean- 
time to keep the peace and be of good behaviour : 

Provided that, where any first offender is convicted by a 
Magistrate of the third class, or a Magistrate of the second class 
not specially empowered by the State Government in this behalf, 
and the Magistrate is of opinion that the powers conferred by 
this section should be exercised, he shall record his opinion to 
that effect, and submit the proceedings to a Magistrate of the 
first class or Sub-divisional Magistrate, forwarding the accused 
to, or taking bail for his appearance before, such Magistrate, 
who shall dispose of the case in manner provided by section 380. 

(lA) Conviction and release with admonition. — In any 

case in which a person is convicted of theft, theft in a building, 
dishonest misappropriation, cheating or any offence under the 
Indian Penal Code punishable with not more than two years’ 
imprisonment and no previous conviction is proved against him, 
the Court before whom he is so convicted may, if it thinks fit, 
having regard to the age, character, antecedents or physical or 
mental condition of the offender and to the trivial nature of the 
offence or any extenuating circumstances under which the offence 
was committed, instead of sentencing him to any punishment, 
release him after due admonition. 

. Bkagwan Singh, A 1956 MB 129 ; 1956 Gr LJ 618. 
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AppiiL.'^"c:s^r2" '’s w a„y 

power of revision. ^ ^ ^ exercising its 

respect of any offender ^the H^gh P section in 
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1. Legislative Changes. 

2. State Amendments. 
— Bombay. 

—Uttar Pradesh. 

— West Bengal. 

— Saurashira. 
—Madras. 

—Madhya Pradesh. 
— Punjab. 

— Hyderabad. 

3. Scope. 

4. Discretion of Court. 

5. Applicability. 

— Instances. 

6. Previous character. 


SYNOPSIS 
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11. 

12 . 
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Order under Section 250. 
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punS.lnem. 

Proviso to sub-section (1). 

Sub-section (lA). 

Sub-scction (2). 

Sub-section (3). 
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Appeal. 

Revision. 
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State where the Probation of Offenders Ac^ 119 of the Bombay 
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defined in Section 3 of the Calcutta Police Act, and in the Suherbs of the Town of Calcutta 
as defined by notification under Section 1 of Calcutta Subarban Police Art, 1866 and the 
reminder of the District of 24 Parganas and in the District of Nadia, Howrah, I looghly 
Burdwan and Midnaporc and by sub-rulc I of rule 2 of the \V. B. Probation of Offenders’ 
Rules 1960 fixed the number of Probation Ofliccrs as seventeen. 


Saurashtra. — In the proviso to sub-section (1) after the words “in 
words “in consultation with the High Court’’ were inserted and the words 
Magistrate” omitted by Saurashtra Act 4 of 1952. 


this behalf”, the 
“or Sub-Divisional 


Madras. — Section 562 is to be read subject to the provbion of the Madras Probation 
of Offenders Act (3 of 1937). Under Section 15 of the Act nothing shall be deemed to affect 
in any way or derogate from the jurisdiction of the High Court. 

Madhya Pradesh.— The C. P. and Berar Probation of Offenders Act (1 of 1936) shall 
be construed with and deem to be part of the Criminal Procedure Code in its application to 
Madhya Pradesh. 

Punjab.— Section 50 of the Punjab Gram Panchayat’s .Xct (4 of 1958) provides that 
no conviction under the said Act shall be deemed to be previous conviction for the purposes 
of Section 75 of the Indian Penal Code or Section 562 or Section 565 of the Code of 
Criminal Procedure. 


Hyderabad. — Hyderabad Probation of Offenders Act, 1953 (12 of 1953) extends to the 
whole Slate of Hyderabad. 


3. Scope. — Section 562 is intended to be used to prevent young persons 
from being committed to jail where they may associate with hardened 
criminals. Punishment would be a greater evil if instead of reforming the 
offender, it is likely to harden the offender to repetition of the crime with the 
possibility of irreparable injury to him.^*^ Before passing an order under tliis 
section the trial Court should guard against two things, (/) the danger to 
the public and (h) and danger to the accused himself.^^ 

Where the Court entertains a reasonable doubt about the guilt of the 
accused, that cannot be a ground for applying the provision of section. 
The mere fact that the accused comes of a respectable family cannot be a 
justification for imposing a lighter sentence.*^ 

This section applies only to the case of first offender and so the accused 
who has already spent two periods in Borstal School cannot be treated under 
this section. This section is ordinarily intended for persons led astray for 
the first time by force of circumstances or bad company.*^ Where the act 
constituting the offence is an act of daring or reprehensible nature involving 
previous well planned preparation and deleberate effort, action under this 
section would amount to displaced sympathy and unjust leniency, more so 
where the accused is otherwise mature enough in appreciate action and 
its consequences.^® 

The examination of an accused who had been dealt with under this section was not 
warranted by law, — See Dullu,^^ 

Before passing order Magistrate should satisfy himself. — Before passing an 
order under Section 562 directing an accused to be released on his entering 
into a bond with sureties, the Magistrate must satisfy himself that the accused 
is in a position to furnish security. 
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6. Previous character,— Sectinn . 
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account m assessing sentence.^^ 
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8. Sub-sectioQ (1) Release on Probation. -Sociion 562 (I) applies 
to a person convicted ol an olVctice piinislialde with iinprisoninent of not 


more than a certain peiiod tuul tins siii)-sectioii winch only applies in the 
case of convictions under particular sections of the Criminal Code cover the 


case of a conviction under any law.^« It is nndesiral)le to send a youth of 
16 or 17 to prison for a first oirence unless it he a serious one.^- The section 
has no application to the case of a youth who grapples with another and when 
separated terns back and inflicts a heavy lathi blow on hini.3=* 

A youth enticing away a young widow for tlie honourable purpose of 
marrying her is fit to be dealt with under Section 562.^^ 


Where the accused was a widow of over forty-five and in committing 
an offence of forgery she was a puppet in the hands of other accused, held 
she should be released on her entering into a bond under this section.'"’ 

8* Offence not punishable with death or imprisonment for life. — ■ 

The words ‘punishable with death or transportation for life (now imprison- 
ment for life) must be interpreted disjuntively and women sentenced to 
transportation for life are ineligible for release on probation under Sec- 
tion 562.^^ \Vhcn an accused who was a Covernment servant of 19 years 
of age was convicted of an offence under Section 409 I. 1*. Cl. and sentence 
to transportation for life and was realesed under Section 562, held that he 
could not be dealt with under this section but in \ iew of his youth and the 
fact that he returned the money and had lost the chance of getting Govern- 
ment service in future, sentence till the rising of the Court was sidliciont.^- 


10. Instead of sentencing him to any punishment. — Under Sec- 
tion 562 an offender can be released on probation only before he is sentenced 
to any punishment. Once the Magistrate does not exorcise his power under 
Section 562 but sentences him to imprisonment his power to make an alter- 
native order is exhausted.*^ 


The language of this section makes it clear that a sentence of imprison- 
ment passed while the accused is being released on probation is illegal. 

11. Proviso . — The proviso governs wliat goes before it and does not 
affect what follows after it. Hence proviso to Section 562 (1) connot be 
read as governing Section 562 (1) (a) and therefore all Magistrates of what- 
ever class they might be, can exercise the power under Section 562 
The proviso in sub-section (1) governs sub-section (lA).*® 

There is a fundamental difference between the position of the accused 
persons dealt with under Section 349 and 562.'*^ 


Where a second or third class Magistrate who has convicted more than 
one accused considers that only one or some of the accused should be dealt 


36. Chhotun Hasmatali, A 1935 B 188 : 36 
CrLJ 1376. 

37. Dangru, 38 OWN 362. 

38. Alia, A 1930 L 259 : 31 Cr LJ P 48. 

39. Muk/nam, A 1929 A 930. 

40. Kiran Bala Dasi, 30 CWN 678 ; 27 Cr 
LJ 409. 

41. A 1932 N 130 : 33 Cr LJ 844. 

42. Paneshwar Rao, A 1946 M 173. 

43. In re Adapa Hanumantha Rao, A 1957 
AP413 : 1957 CrLJ 925 (1). 


44. Ml.Barkal.A 1934 L 514: 36 CrLJ 
662. 

45. Miiwig Thein Aung, A 1940 R 280 ; 42 
Cr LJ 220 ; Syedjalal, 53 Mys MCR 
490; U’amanRanu,A 1937 B 481 : 39 
Cr LJ (F B) ; U’aman, A 1938 B 58 : 
30 Cr LJ 81 (F B). 

46. Daulal Singh, A 1928 N 348 : 30 Cr LJ 
220 . 

47. Permanayaga, A 1943 Nt 390, 
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“ f'') »Uhe CM. 

•o •- p-o.~ 

secure an offender. ^ ^ deliberately committing perjury to 

tion 562 ff Wri\?nja*b ^ ‘° P®** “rders under Sec- 

1910).^» ^ 'government Notification No. 431, dated 18th April 

in a building°yectiin 38oVp (Section 379 I. P. C.), theft 

I- P. C.), cheating (Section 41 M^p’rf*°T‘ "’"‘'‘PPropriation (Section 403 

“ig 2 years, as in the case of Seriinn“ 4 nQT®l?'',^‘®‘^ exceed- 

..r commentary under the heading ‘Cancel ' ^^0 I. P. C. 

tion offenders convicted under Sec- 

I. P. C.5» monish him for an offence under Section 389 

Court or th^HlgrCmir^flr^aL^oS 3 Pc'tion. 

an order under Section^^56‘>^'and"^ri to set aside in revision 

The High Com t was nofdifnnl. imprisonment.” 

pectable family as a first offendL unde” d!fs'serp"'’'“'h‘'"‘ a res- 

arms without a license.s*^^ ^ section when he possessed fire- 

for, the pe^L^s'Toundm^i^irkeertir' ‘^’''^cuted bonds 

behaviour under Section 108 — 110 ^®ction 107 or for good 

Section 562. Code may be released under 

Section (vide Section ^408)52 a conviction and order under this 

an accused under Section 411 i p ^ i"residency Magistrate convicts 

imprisonment for six months ;infi sentences him to undergo rigorous 

the co-accused, no appeTl fies A ^ Section 562 against 

himlX‘S%T)"''ri',:f‘°''^PP^^ -der, passed against 

A ^ ^ 


48. 
48a. 
48b. 

49. 

50. 

51. 
51a. 


/« « Monisumi, A 1948 M 86 : 48 Cr LJ 

(1928)^^9^^ CrLJ2i9:AIR 

Bah/mn, (1926) 8 L 38 ovcrrulina 
Jawalt, (1923) 5 L 36. ® 

Md Kutu Khan, A 1930 Sind 280 : 41 

LJ 14, 

fjjsar, (1925) 24 ALJ 228. 

^Ijabs A 226 : 27 


52. 


53. 


54. 


Bahadur, 29 GWN 151 : 26 Cr LJ 455 ; 
Md. Khalik, A 1940 R 257 ; 42 CrU 
91 ; Mayandi Nadtr, A 1935 M 157 
Madiiab, A 1926 B 382: Hiralal, A 
1924 A 765. 

Kalikmar, A 1937 G 413 : 35 Gr U 76; 

^ C'VN 459 : 33 Cr IJ 

639. 

Bahadur MoUah, (1924) 52 C 463 : 29 
CVVN151:41 CLJ 45 : AIR (1928) 
C 329, followed in Madhab Raghavtndra 
Kalhrim, (1926) 28 Bom LR 671 : 27 
CrLJ 873 : 96 IG 121 (B). 
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I'n*". .I,i. „,io„ 

.s rer.„,d ,0 d.. High C„„;, .i.,d“ 3 JS' , ] 

i54,Sn;.%“ SiHS'S “SiS 

th^ff "h"" which could have Sl''whh 

offender has failed to observe any of the conditions of his recoe- 
nizance, it may issue a warrant lor his apprehension, ^ 

gh u" when apprehended on any such warrant 

shall be brought forthwith before the Court issuing the warrant’ 

1 Q I z ■ ^ in custody until the case 

heard or admit him to bail with a sufficient surety conditioned 

on his appearing for sentence. Such Court may, after hearing 
the case, pass sentence. "caring 


State Amendment — 

Offenyp?’* P***i“j!-** 'r rrplcalcd by Section 

'-»Mcnder s Prohibition Act 6 of 1938. 


15 of the U. P. Pi, St 


564. Conditions as to abode of offender. — (1) Tiic 
Court, before directing the release of an offender under section 
ooZ, sub-section (1), shall be satisfied that the offender or his 
surety (if any) has a fixed place of abode or regular occupation 

•”rb 1 which the Court acts or in which the olfender 

IS likely to live during the period named for the observance of 
the conditions. 


(2) Nothing in this section or in Sections 562 and 563 shall 

affect the provisions of Section 31 of the Reformatory Schools 
Act, 1897. 


State Amendment 


/-vrt- Uttar Pradesh. — This section has been repealed by Section 15 of the U. P First 

Offendcr’sProhibition ActGof 1938. p / . • urst 


55. Hiralal, (1924) 46 A 828. 

56. Jelan Singh, A 1950 Raj 28 : 51 Cr LJ 
1332. In re Vesaderaju Padayachi, A 
1942 M 521 : 44 Cr LJ 774. 


57. Md. Khan, A 1934 L 36. 

58. Surendranalh v. Dhirendranath, A 1929 C 
785 : 31 Cr LJ 618 ; In re Aamasnhi 

Mdu, A 1843 M 89 : 44 Cr LJ 6U4. 
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CODE OF CRIMINAL PROCEDURE, 1898 

Previously convicted offenders 


[S. 5G5 


{h) 


convicted- ^ ^ having been 

(a) by a Court in India of an offence punishable under 
fSr 489B, Section 

489C or Section 489D of the Indian Penal Code, 

or of any oflence punishable under Chapter XII 
or apter XVII of that Code, with imprisonment 

upw'ard^o?"""’"”'’ “ “™ oOhree years or 

xilb'.msf '550, by a Court or 

Tribunal in any Indian State acting under the 

general or special authority of the Central Govern- 

^nt or of the Crown Representative of any 

offence which would, if committed in India, have 

been punishable under any of the aforesaid sections 

imnSn^ ‘he Indian Penal Code with like 

imprisonment for a like term, 

i’eS or”ct«er^w^7h 5“""'’“'’'' “V °f 

or uptJa/ds bT a SI; So'i'rTTr ' o*'™ 

Magistrate lu • f of Session, Presidency 

Magistrate'ofthe fircf ^^t)-divisional Magistrate or 

or Ife tSs fi at t 1 t /'-ch Court or Magistrate may, if it 
on such person' akn n o passing sentence of imprisonment 

rnafter pttv^ded ?or he notified as here- 

date of the expiration of sSstmen^r"^'"® years from the 

such oider Thill beJTmTToid. °‘herwise, 

prov?sio^s^TTh'iT,2?''^''""^^P‘ "’‘"he rules to carry out the 

or change of or ahc the notification of residence 

or Change of or absence from residence by released convicts. 

Appdlatl CoTrtTr by^’tTe High'Sun when ^ 

of revision. ^ ® '-^ourt when exercising its powers 

be tifed ^ of any such rule may 

residence is siTuatef " him as his place of 


1 
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1. Legislative Changes. 

2. State Amendments. 
— Bombay. 

— Saurashtra. 

3. Scope. 


SYNOPSIS 

4. Notification as to residence. 
— temporary’ absence. 

5. Sub-section (4). 

6. Rules. 


1. Legislative Changes. — This section was substituted by Section 158 
of Act XVIII of 1923 for the old section. Sub-sections (5) and (6) are 
altogether new. Sub-section (5) was repealed by Section 3 of Act 22 of 1939 
and sub-section (6) was numbered as sub-section (5). 

2. State Amendments — 

Bombay. — In sub-section ( 1 ) the words “District Magistrate, Sub-Divisional Magis- 
trate” have been omitted by Bombay Act 23 of 1951. 

Saurashtra. — Same as in Bombay, vide Saurashtra Act 4 of 1952. 

3. Scope.— This section provides that an order under its provisions 
may be passed when a person who has before been convicted ol one of certain 
specified offences under the Penal Code is again convicted of one of those 
offences.^* 


Section 565 must be construed strictly. The order contemplated by the 
section can only be made at the time of passing a sentence of transportation 
or imprisonment upon a convict. It cannot be made where tlie Court instead 
of passing that sentence, passes a sentence of whipping.®® 

No order under this section can be passed against a first offender.®^ 
The section does not apply where the conviction is for an attempt under Sec- 
tion 511 I. P. C.®^ 


4. Notification as to residence — Temporary absence — offence 
under Section 176 I. P. C. — A person against whom an order is passed 
under Section 565 of the Code, is merely bound to notify his residence or 
cliangc of residence after liis release. As long as he retains his residence in 
the same place, his temporary absence from home for a day or two does not 
require notification and the accused is not guilty of an offence under Sec- 
tion 171 I. P. C.®® 


5. Sub-section (4). — The Appellate Court or the High Court may 
pass an order under this section. 

6. Rules. — For rules as to the notification of residence by released con- 
victs in — 

(1) Bombay, see Bom. R. and O. ; 

(2) Burma, see Bur. R. M. ; 

(3) Bengal, see Ben. R. and O. ; 

(4) Central Provinces, see C. P. R. and O. ; 

(5) Madras, see Mad. R. and O. ; 

(6) Punjab, see Punj. R. and O. ; 

(7) Assam, see Assam R. and O. ; 

(8) Coorg, see Coorg R. and O. 

General Acts, Vol. I. 


59. Nga Po TkanA^92S) 3 K 15G. 

60. Fulji Dillaj'a, (\9[0) 35 B 137: 6 Cr 
IJ 469. 

61. Bekkihu, A 1934 L 675:36 Cr LJ 
292 (1). 


62. In re Doraiswami Aludali, A 1942 M 
521, 44 Cr LJ 501 ; Hernam, 6 Cr LJ 
379 (Punj b). 

63. Re Chengadu, 40 M 789; Husiain^ 31 
M 548. 
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[Scri. 


SCHEDULE I. —{Enactments repealed.] Rep. bu the 

Repealing and Amending Act X of 1914 . ' ^ ^ 
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{Schedule II. — Tabular Si'aienient of Offences. Chapter V. — Abetment.) 
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•‘Ins. by Act S of JDin. s. (5 luul S.-h, 

^ISiibs. by -ict 2() of IDo.j, s. 1 I f, for ‘*t t-ansportat ion*’. 
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I (Sch. III. — Ordinary Powers of Stale Magistrates.) 

SCHEDULE III 

{see section 36.) I 

« 

Ordinary Powers of State Magisi rates 
/. — Ordinary Powers of a Magistrate of the Third Class 

(1) Power to arrest or direct the arrest of, and to commit to custody, a person 
committing an offence in his presence, section 64. 

(2) Power to arrest, or direct the arrest in his presence of, an offender, section 65. 

(3) Power to endorse a warrant, or to order the rcmov:d of an accused person 

arrested under a warrant, sections 83, 84 and 86. 

(4) Power to issue proclamations in cases judicially before him, section 87. 

(5) Power to attach and sell property ^ [and to dispose of claims to attached 
property] in cases judicially before him, section 88. 

(6) Power to restore attached property, section 89. 

(7) Power to require search to be made for letters and telegrams, section 95. 

(8) Power to issue search-warrant, section 96. 

(9) Power to endorse a search-warrant and order delivery of thing found, 
section 99. 

(10) Power to command unlawful assembly to disperse, section 127. 

(11) Power to use civil force to disperse unlawful assembly, section 128. 

(12) Power to require military force to be used to disperse unlawful assembly, 
section 130. 

(14) Power to authorise detention i [not being detention in the custody of the police] 
of a person during a police-investigation, section 167. 

U(14<2) Power to postpone issue of process and inquire into case himself, section 202.] 

(15) Power to detain an offender found in Court., section 351. 

3 * ' * * « , * * * 

(17) Power to apply to District Magistrate to issue commission for examination of 
witness, section 506 (2). 

(18) Power to recover forfeited bond for appearance before Magistrate’s Court, 
section 514 i[and to require fresh security, section 514A]. 

^[(18fl) Power to make order as to custody and disposal of property pending inquiry 
or trial, section 516A]. 

(19) Power to make order as to disposal of property, section 517. 

(20) Power to sell 4* * * property of a suspected character, section 525. 

*[(21) Power to require affidavit in support of application, section 539A. 

(22) Power to make local inspection, section 539B.] 

Bombay Amendment. — In item No. (17) the words “Sessions Judge” were 
substituted for the words “District Magistrate”, vide Bombay Act 23 of 1951* 

1. Ins. by Act 18 Of 1923. s. 160. 

2. Item 13 omitted by s. 160, ibid. 

3. Item 16 rep. by'Act 37 of 1925, s. 3 and Sch. H. 

4 . The word “perishable” omitted by Act 18 of 1923, s- 160. 
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U. —Ordinary Powers of a Magistrate of the Second Class 
O) The ordinary powers of a Magistrate of the third class. 

(2) Power to order the police to investigate an offence in cases in which the 
Magistrate has jurisdiction to try or commit for trial, section 155.. 

^[(3) Power to postpone issue of process and to inquire into a case or direct in- 
vestigation, section 202.] 

UL— Ordinary Powers of a Magistrate of the First Class 

(1) The ordinary powers of a Magistrate of the second qlass. ; 

(2) Power to issue search-warrant otherwise than in course of an inquiry, section 98. 

(3) Power issue search-w-arrant for discovery of persons wrongfully confined, 

section 100. r & / » 

V 

(4) Power to require security to keep the peace, section 107. 

(5) Power to require security for good behaviour, section 109. 

(6) Power to discharge sureties, section 3[i26A]. 

^[6a) Power to make orders as to local nuisances, section 133.1 

(7) Power to make orders, etc., in possession cases, sections 145, 146 and 147. 
i{la) Power to record statements and confessions during a police-investigation, 

{laa) Power to authorise detention of a person in the custody of the police dunng 
a pohce-invesligation, section 167. 

Ob) Power to hold inquests, section 174.] 

(8) Powen to commit for trial, section 206. 

(9) Power to stop proceedings when no complainant, section 249. 

r(9a) Power to tender pardon to accomplice during inquiry into case by himself, 
section 337.1 ^ j j 

(10) Power to make orders of maintenance, sections 488 and 489. 

(11) Power to take evidence on commission, section 503. 

(12) Power to recover penally on forfeited bond, section 514, 

^I(12a) Power to require fresh security, section 514A. 

(126) Power to re-call case made over by him to another Magistrate, section' 528 

• J 

(13) Power to make order as to first ofifenders, section 562. 

*E(14) Power to order released convicts to notify residence, section 565. J 

Bombay Amendment — (i) After item No. ri) the following item was added:— 

/A\ ' to direct warrants to 'landholders, section 78’’ and item numbers 
(4;, (5), (6), (6a), (7), (7b) were omitted vide. Bombay Act 23 of 1951. * 

nameVy— following Part was added by Bombay Act 23 of' 1951, 


1 . 

2 . 

3. 

4 . 


feubs- by s. 160, ibid., for the original item 
Item (4) omitted by s. 160, ibid. 

Subs, by Actl'18 of 1923. s- 160, for “126’’ 
Ins. by s. 160, tbW. 
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{Sch. III. — Ordinary Powers of State Maf^isni.ites.) 

IlhA — Ordinary' Powers of a Taluka Afai^fstiaie. 

(1) Power to arrest or to direct the an-est of, and to commit to ciLstody a person 
committing an offence in his presence, section 64. 

(2) Power to arrest, or to direct the arrest, in his presence of an offender, 
section 65. 

(3) Power to endorse a warrant, or to oixier the removal of an accused person 

arrested under a warrant, sections 83, 84 and 85. 

(4) Power to require search to be Inade for letters and telegi’ams. section 95- 

(5) Power to issue search warrant, section 96. 

(6) Power to endorse a search warrant and order deliveiw of things lound, sec- 
tion. 99- 

(7) Power to command unlawful assembly to dispense, section 127- 

(8) Power to use civil force to disperse unlaw'ful assembly, section 128- 

(9) Power to require military force to be used to disperse unlawful assembly, sec- 

tion 130. 

(10) Power to apply to District Magistrate to issue commission for examination Of 
witness, section 506. 

(11) Power to ‘recover penalty on forfeited bond, section 514 and to require fiesh 
security, section 514A. 

(12) Power to make order as to disposal of property, section 517. 

(13) Power to sell propcity of a suspected character, section 525". 

IV. -Ordinary Powers of a Sub-divisional Magistrate Happointed under section 13]. 

(1) The ordinary powers of a Magistrate of the first class. 

(2) Power to direct warrants to landholders, section 78. 

(3) Power to require security for good behaviour, section 110. 

2 * ******* 

(5) Power to make orders prohibiting repetitions of nuisances, section 143. 

(6) Power to make orders under section 144. ■ ^^Q 

(7) Power to depute Subordinate Magistrate to make local inquiiT, section 

(8) Power to order police-investigation into cognizable case, section 

(9) Power to receive report of police-officer and pass order, section 173. 

2 . 

(11) Power to jssue process for person within local jurisdiction who has committed 
an offence outside the local jurisdiction, section I 

(12) Power to entertain complaints, section 190. 

(13) Power to receive police-reports, section 190. 

(14) Power to entertain cases without complaint, section 190. 

(15) Power to transfer cases to a Subordinate Magistrate, section 192. 

(16) Power to pass sentence on proceedings recorded by a ;Subordmatc Magistrate, 
section 349. 

(17) Power to forward record of inferior Court to District Magistrate, section 435 ( ) . 

(18) Power to sell property alleged or suspected to have been stolen, etc., section 52 4. 

1- Ins. by s. 160. tbid- 

2. Items (4) and'(IO) omitted by a. 160, ibid. 
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'’s°ec.Ton°52f' ‘rial, 



Bombay Amendment- For item No. (I ) read the following, namely 
'(1) The ordinary powers of a TaJuka Magistrate". 

After item No- (2) read the following items, namely : 


(2a) 

(2b) 

^2c) 

(2cc) 


«rT8.‘° otherwise than in course of an inquiry, sec- 

fectfon‘to0.'“" of persons wrongfully confined, 


IQ8. (Inserted by 


(2ca) 

"(4) 

(4a) 

"(6a) 

"(8a) 


Power to require security to keep peace, section 107. 

Power to require security for good behaviour, section 
Bombay Act 34 of 1963). 

Power to require security to "keep good behavioup’^! 

After item No. (3) read the following items, namely ; 

Power to discharge securities. Section 126A. 

Power to make orders as' to local nuisances, section 33.’' 

After item No. (6) read the following, namely : 

Power to make orders, etc-, in possession cases, sections 145. 146 and 147.” 
After item No. (8) read the following, namely ; 

Power to record statements and confessions during a police investigation. 

After item No. (9) read the following, namely 

"(10) to inque^^^^ section 174” and omit item Nos. (12). (13), (14). 

(15). (16) and (19), vtde Bombay Act 23 of 1951. 

Item (10) has been deleted by Bombay Act 34 of 1953. 

— Ordinary Powers of a District Magistrate 

(1) The ordinary powers of a Sub-divisional Magistrate. 

^^i(la) Power to try juvenile offenders, section 4([29B].l 

(2) Power to require delivery of letters, telegrams, etc., section 95. 

(3) Power to issue search-warrants for documents in custody of postal or telegraph 
authorities, section 96. 

(4) Power to require security for good behaviour in case of sedition, section 108. 

(5) Power to discliarge persons bound to keep the peace or to be of good behaviour, 
section 124. 

(6) Power to cancel bond for keeping the peace, section 125. 

3t(6a) Powder to order preliminary investigation by police-officer not below the rank 
of Inspector in certain cases, section 196B.1 

(7) Power to try summarily, section 260. 


2 . 

3- 

4- 


Item (20) omitted by s. 160, ibid. 

(2d) has been numbered as (2ca) by Bombay Act 34 of 1953 
Ins. by Act 18 of 1923, s. 160. 

Subs, by Act 24 of 1934. s.-2 and Sch. I. for ‘'29A". 
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(Sell. III . — Ordinary Powers of State Magisinaies.) 

47a) Power to tender purdon (o accomplice at any stage of a ease, section 337.1 

(8) Power to quash convictions in certain cases, section 350. 

(9) Power to liear appeals from orders requiring security .for ^[keeping the peace 
or] good behaviour, section 406. 

4 (9a) Power to hear appeals from orders of Magistrates refusing! to accept or re- 
jecting sureties, section 406A.] 

(10) Pow'cr to hear or refer appeals from convictions by Magistrates of the second 

and Ih'rd classes, section 4072. 

(11) Power to call for records, section 435. 

*1(12)] Power to order inquiry into complaint dismissed or case oi accused dis- 
charged, section *^[436]. 

4(13)] Power to order commitment, section *[437], 

(14) Power to report case to High Court, section 438. 

6 * ♦ « ♦ * * * 

(17) Power to appoiot person to be Public Prosecutor in particular case, section 

492(2). 

(18) Power to issue commission for examination of witness, sections -503, ,506. 

(19) Power to hear appeals from or revise orders passed under sections 514, 515. 

(20) Power to compel restoration of abducted female, section 552. 

Bombay Amendments. — (i) Item Nos. (la), (7). (8), (0), (10). (12). (13) 

and (14) were omitted by Bombay Act 23 of 1951. 

(ii) In item (4) the words “in case of sedition" shall be deleted, vide Bombay 
Acts 23 of 1951. 34 of 1953. 71 of 1954 and 63 of 1959. 

Uttar Pradesh AnicndmcDU.— Item Nos. (9). (9a). (10) and (19) omitted, vide 
U.P. Act 36 of 1948. S. 9. 

SCHEDULE IV 

{See sections 37 and 38). 

Additional Powers with which State Magistrates may be invested 

( 1 ) Power to require secu- 
rity for good 

behaviour in case of 
sedition, section 108 : 

(2) Power to require secu- 

rity for good be- 
haviour, section 110: 

7 » * ♦ 

(4) Power to make orders 
prohibiting repetitions 
of nuisances, section 
143 : 


Ins. by Act 18 of 1923. s- 160. 

5. S. 407 being omitted by Act 26 of 1955. Item (10) should also have been omitted. 

3. The original items (12) and (13) rc-numbered 4 13) and (12) respectively by 
Act 18 of 1923, s. 160. 

4. Subs, by s- 160, for "437”. 

6- Subs, by s. 160/ ibid.* for "436”. 

6. Items (15) and (16) rep. by Act 37 of 1025, »• 3 and Soh. H- 

Item (8) omitted by Aot 18 of I939i f> 10U 


POWERS WITH WHICH A 
magistrate of THE . 

first class may be i 

INVESTED. 


Bv THE State 
Government, 
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POWERS WITH WHICH A 
MAGISTRATE OF THE 
FIRST CLASS MAY BE 
INVESTEE>— 




■Additional Powers of Magistrates.) 

f (5) Power to make orders 

under section 144 : 

* * 

(7) Power to issue process 
for person within local 
jurisdiction who has 
committed an offence 
outside the local juris- 
diction, section 186 ; 

(8) Power to take cogni- 
zance of offences upon 
complaint, section 
190: 

(9) Power to take cogni- 
zance of offences upon 
police-reports, section 

.190 : 

(10) Power to take cogni- 
zance of offences with- 
out complaint, section 
190 : 

(11) Power to try summa- 
rily, section 260 : 

(12) Power to hear appeals 
from convictions by 
Magistrates of the 
second and third 
classes, section 407 : 

(13) Power to sell property 
alleged or suspected 
to have been stolen, 

etc., section 524 : 

1 * * « 


By THE State 
Government 
contd. 


(15) Power to try cases 
under section 124A of 
the Indian Penal 
Code : 


r 


By the District 
Magistrate. 




L 


( 1 ) Power to make orders 
prohibiting repetitions 
of nuisances, section 
143 : 

(2) Powers to make orders 

under section 144 : 

2 * * * 

(4) Power to take cogni- 
zance of offences upon 
complaint, section 
190 : 

(5) Power to take cogni- 
zance of offences upon 
police-reports, section 

190: 
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{Sell. IV, — Additional Powers of Magistrates.) 


POWERS WITH WHICH A 
MAGISTRATE OF THE 
SECOND CLASS MAY 
BE INVESTED. 


r By the State ( 

Government. I 


I 


< 




By the District 
Magistrate. 


L I 


(6) Power to transfer 
eases, section 192 : 

!♦ V * 

(2) Power to make orders 
prohibiting repetitions 
of nuisances, section 
143 ; 

(3) Power to make orders 
under section 144 : 

2[(3rt) Power to record state- 
ments and confessions 
during a police-investi- 
gation, section 164: 

(3i) Power to authorise 
detention of a person 
in the custody of the 
police during a police 
investigation, section 
167:] 

(4) Power to hold in- 
quests, section 174 : 

(5) Power to take cogni- 
zance of offences upon 
complaint, section 
190 ; 

(6) Power to take cogni- 
zence of offences upon 
police reports, section 
190 : 

(7) Power to take cogni- 
zance of offences 
without complaint, 
section 190: 

(8) Power to commit for 
trial, section 206 : 

(9) Power to make order 
as fo first offenders, 
section 562 : 

(1) Power to make orders 
prohibiting repetitions 
of nuisances, section 
143 : 

(2) Power to make orders 
under section 144 : 

(3) Power to hold in- 
quests, section 174: 

(4) Power to take cogni- 
zance of offences upon 
complaint, section 
190: 


1* Item (1) omitted by Act 4 of 1909, s- 8 and Sch. 
2- Ins. by Act. 18 of 1923, s. 161. 
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Ajditional Powers ci MagistrctcsA 

f 

(5) Power to take cogni- 
zance of offences upon 
police-reports, section 
190: 


r 


i By the District J 
I Magistrate.— | 


f 


f 


By the State 
Government. 




POWERS WITH WHICH A 
MAGISTRATE OF THE 
THIRD CLASS MAY BE I 
INVESTED. < 


(1) Power to make orders 
prohibiting repetitions 
of nuisances, section 
143 ; 

(3) Power to hold in- 
quests, section 174 : 

(4) Power to take cogni- 
zance of offences upon 
complaint, section 
190: 

(5) Power to take cogni- 
zence of offences upon 
police-reports, section 

section 190: 

1 * * * 


By the District 
Magistrate 


1 


POWERS WITH WHICH A 
SUB-DIVISIONAL MA- ' 

gistrate may be i 


(1) Power to make orders, 
prohibiting repetitions 
of nuisances, section 
143 : 

2 * * # 

(3) Power to hold in- 
quests, section 174 : 

(4) Power to take cogni- 
zance of offences upon 
complaint, section 
190 : 

(5) Power to take cogni- 
zance of offences upon 
police-reports, section 
190: 


r 


invested. 


< 


L 


Power to call for re- 
cords, section 435. 


By the State 
Government. 

ed by°Bombay Ac 2™^of ^95 L ^oBowing Schedule was substitut- 

"Schedule IV". 

(See Section 37.) 

Additional Powers with which Magistrates may be invested 

Part I — (A) By State Government 

Powers with which a Magistrate of the First Class may be invested 

1. to issue process for person within local jurisdiction who has committed 

an offence outside the local jurisdiction, section 186 ; 

1. Items (2) and (6) omitted by Act 18 of 1923, s. 161. 

2. Item (2) omitted by s- 161, ibid, P 
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( 5 < 7 /. /• — Powcf's of 


2. Power to take cognizance of oftonces upon complaint, section 190 ; 

3- Power to take cognizance of offences upon police reports section 190; 

4* Power to take cognizance of offences without complaint, section 190 ; 

6. (Deleted by S. 7 of Bombay Act 71 of l95-i) : 

6> Power to try summarily, section 260 ; 

7. Power to pass sentence on proceedings recorded by a Magistrate of the Second 
and Third Class, section 349 ; 

8. Power to hear appeals from conviction by Magistrate of the Second and Third 
Class, Section 407 ; 

9- Power to tiy cases under S. 124A of the Indian Penal Code- 

Powers with which a Magistrule of Second Class way bo invested 

1. Power to record statements and confessions during a police investigation, sec- 
tion 164 : 

2. Power to authorise detention of a person in the custody of the police during a 
police investigation. Section 167 ; 

3. Power to take cognizance of offences upon complaint, section 190 ; 

4. Power to take cognizance of offences upon police-report, Section 190 I 

5. Power to take cognizance of offences without complaint, Section 190 : 

6. Power to commit for trial. Section 206 : 

7. Power to stop proceedings instituted othenvise than, upon complaint, section 249 . 

8. Power to make order as to first offenders, section 562- 

Powers with which a Magistrate of the Third Class 77iay he invested 

1. Power to record statements and confessions during a police investigation, 
section 164 ; 

2- Power to take cognizance of offences upon complaint, Section 1 90 , 

3. Power to take cognizance of offences upon police repori. Section 190 . 

4. Power to stop proceedings instituted otherwise than upon complaint- Section 249. 

(B) By a Sessions Judge 

Powers with which any Judicial Magistrate 7nay he invested 
1* Power to take cognizance of offences upon complaint, section 190 , 

2. Power to take cognizance of offences upon police repoils. section 190 , 

3- Power to transfer cases, section 190. 

Part II— (A) By State Government 
Powers with which a Suh-divisional Magistrate may be Invested 

!• Powers to call for records, section 435. 

Powers with which any other Executive Magistrate may he invested 

1. Power to make orders prohibiting repetitions of nuisances. Section 143 ; 

2. Power to make orders imder Section 144 ; 

3. Power to make orders, etc- in possession cases. Section 145 and 147 : 

4. Power to record statements and confessions during a police investigation, Sec- 
tion 164 : 

5. Power to hold inquest, Section 174 ; 

6. Power to sell property alleged or suspected to have been stolen, etc- Section 514- 
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Powers with ichich a Taluka Magistrate may he invested 
1- Power to require security to keep the peace, Section 107. 


(B) By District Magistrate 


1 . 

2 . 

3. 


Powers with which any Executive Magistrate may he invcsted 

Power to make orders prohibiting repetitions of nuisances, Section 143- 
Power to make order under Section 144. 

Power to hold inquests, Section 174. 


—Vide Bom. Act 23 of 1951, S. 2 and Sch. Part I. 
and Act 71 of 1954. S- 7. ‘ 


item 77 ; Act 34 of 1953, S. 11 


Uttar Pradesh Amendment. — 
Item 12 in column 3 is omitted. 
— U.P. Act 36 of 1948. S. 10. 


SCHEDULE V 


{See section i[555].) 

FORMS 

I- — Summons to an Accused Person 



{See section 68.) 
of 


I I 


Whereas your attendance is necessary to answer to a charge of {state shortly 
t le offence charged) you are hereby required to appear in person {or by pleader, ai 
the case may be) before the {Magistrate) of , on the 

. Herein fail not. 

Dated this of , 18 . 


{Seal) 


{Signature) 




II. — Warrant of Arrest 


{See section 75.) 

To {name and designation of the person or persons who is or are to execute the 
warrant). 


Whereas 

charged with the offence of 
the said 

Dated this 
:Seal) 


of stands 

{state the offence), you are hereby directed to arrest 
and to produce him before me. Herein fail not. 

day of , 18 . 

{Signature) 



1. Subs, by Act 1 of 1903. s. 3 and Sch. U, Pt. IT, for “554". 
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{See section 16.) 

This warrant may be endorsed as follows : — 

If the said shall give bail himself in the sum of 

with one surety in the sum of (or two sureties each in the sum or 

) to attend before me on the 

day of and to continue so to attend until otherwise 

directed by me, he may be released. 

Dated this day of . IS . 

{Signature) 


HI. — Bond and Bail-bond after arrest under a warrant 

{See section 86.) 

I, (name) of being brought before the District 

Magistrate of {or as the case may be) under a 

warrant issued to compel my appearance to answer to the charge of , 

do hereby bind myself to attend in the Court of on the 

day of 

next, to answer to the said charge, and to continue so to attend until otherwise 
directed by the Court ; and, in case of my making default herein, I bind myself to 
forfeit, to ^[Government], 2 [* » ♦] the sum of rupees 
t^ated this day of , 18 . 

(Signature) 

I do hereby declare myself surety for the above named of 

, that he shall attend before in the Court of 

on the day of next to answer to the 

charge on which he has been arrested, and shall continue So to attend until otherwise 

directed by the Court ; and. in case of his making default therein, 1 bind myself to 

forfeit to ^ [Government] 2 * * ♦ the sum of rupees 

O^ited this day of . 18 . 

/ 

(Signature) 


fV. — PuoCLANfATION REQUIRING THE APPEARANCE OF A PERSON ACCUSED 

(See section 87.) 

Whereas complaint has been made before me that (name, description and 
address) has committed (or is suspected to have committed) the offence of 

, punishable under section of the Indian Penal Code, and 

it has been returned to a warrant of arrest thereupon issued that the said (name) 
cannot be found, and w'hereas it has been shown to my satisfaction that the said 
(notne) has absconded (or is concealing himself to avoid the service of the said 

warrant) ; 

Proclamation is hereby made that the said of 

IS required to appear at (place) before this Court (or before me) to answer the said 
complaint 3 [on the day of ] . 

Dated this day of , 18 < 

i^^al) (Signature) 


1* Subs, by the A-O. 1950 for “Her Majesty the Queen”. 

2. The words “Empress of India” omitted by the A.O, 1948. 

3. Subs, by Act 1 of 1903, s- 3 and Sch. XI, Pt. II, 'for "within 

this date". ^ 


days from 
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V.— Proclamation requiring the attendance of a witness 

(See section 87.) 

the ot 11 f I' " to have committed) the offence of (mention 

lZ!wmf7h! to be examined 

said wnTr nt ,h i fE “ complaint ; and whereas it has been returned to the 

to mrsatkfAcHo th fl e""'"! ^ has been shown 

of the said warmnoT "hsconded (or is concealing himself to avoid the service 

before'^hl'coun 0^"'’^ '' 

o’clock, to be examined 

touching the offence complained of. 

Dated this dayot ,18 

{Signatnre) 

VI.— Order of attachment to compel the attendance of a witness 

(See section 88.) 

To the Police-officer in charge of the Police-station at 

deJl'll!!,! ““'y to compel the attendance of (name', 

td U A hP f E concerning a complaint pending before this Court, 
h^ hLn 1 ^ lelurncd to the said warrant that it cannot be se^ed; and whereas it 

avL^thP P n ""'“sfaction that he has absconded (or is concealing himself to 

is belna rE.r warrant) ; and thereupon a > fProclamation has been or 

IS being duly issued] and published requiring the said 

to appear and give evidence at the time and place mentioned herein. 2 * ♦ * ; 

. , authorize and require you to attach by seizure the movable property 

belonging to the said ♦ *u i r k r / 

s 6 tv 3«iu value of rupees 

which you may find within the District of 

f 1 • ^ property under attachment pending the further 

or er o t us Court, and to return this warrant with an endorsement certifying the 
manner of its execution. 

Dated this day , 18 . 

(Seal) (Signature) 


Order of attachment to compel the appearance of a person accused 

(See section 88.) 

To (Name and designation of the person or persons who is or are to execute the 
warrant ) . 

Whereas complaint has been made before me that (name, description and 
address) has committed (or is suspected to have committed) the offence of 

punishable under section 

of the Indian Pena! Code, and it has been returned to a warrant 
of arrest thereupon issued that the said (name) cannot be found ; and whereas it his 
been shown to my satisfaction that the said (name) has absconded (or is concealing 


!• Subs, by Act 18 of 1923. fl. 162. for ‘‘Proclamation waa duly laaued’’. 
3. Tha worda "Mid h« hM f*Uad to apaar" omittad by a. UX ibid. 
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himself to avoid the service of the said warrant), and thereupon a ’[Proclamation has 
been or is being duly issued] and published requiring the said 

to appear to answer the said charge within 
days ; and whereas the said ^ js possessed of 

the following properly oUicr than land paying revenue lo Government in the village 
{or town) ot ^ in the District of 


, viz.. 

and an order has been made for the attachment thereol ; 

You are hereby required lo attach the said property by seizure, and lo hold the 
same under attachment pending the further order of this Court, and to return this 
warrant with an endorsement certifying the manner of its execution. 

Dated this day of ,18. 


{Seal) 


{Signature) 


Order authorizing an attachment by the Deputy Commissioner as Collector 

{See section 88.) 

To the Deputy Commissioner of the District of 

Whereas complaint has been made before me that (name, description and 
address) has committed {or is suspected 'to have committed) the olTcncc ot 

, punishable under section 

of the Indian Penal Code, and it has been returned to a warrant of 
arrest thereupon issued that the said (name) cannot be found ; and whereas it has been 
shown to my satisfaction that the said {name) has absconded {or is concealing hinnelf 
to avoid the service of the said warrant) and thereupon a ’ [Proclamation has been 
or is being duly issued] and published requiring the said 

to appear to answer the said charge within 
days 2* * * ; and whereas the said is possessed 

of certain land paying revenue to Government -in the village (or town) of 
in the District of i 

You are hereby authorised 'and requested to cause the said land and to be attach- 
ed, and to be held under attachment pending the further order of this Court., and 
to certify without delay what you may have done in pursuance of this order. 

Dated this day of , 18 . 

[Seal) (Signature) 


V1I._Warrant in the first instance to bring up a WlTENESS 

(See section 90.) 

To (name and designation of the Police-officer or other person or persons who is or 

are to execute the warrant). 

Whereas complaint has been made before me that 
lias for is suspected to have) committed the offence of (mention the o0ence concisely), 
tmd it appears likely that (name and description of witness) ran give evdence wn- 
berning the said complaint ; and whereas I have good and sufficient reason to believe 

1. Subi. by Act 18 oi l928, i. lo3, tor "Pr<>clamatlon was duly Issued". 

Ths words '‘but he hH nat wpeared", omitted by i. 162, ibid. 
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thnt he will not attend as a witness on the hearing of the said complaint unless com- 
pellcd to do so ; 


This is to authorize and require you to arrest the said (name), and on the 

day ot to bring him before this 

Court, to be examined touching the offence complained of. 

Given under my hand and the seal of the Court, this day 

of . 18 . 


{Seal) 


{Signalure) 


VUI.— Warrant to search after Information of a Particular Offence 

(See section 96.) 

To {name and designation of the Police-officer or other person or persons who is or 

ore to execute the warrant) 

Whereas information has been laid {or complaint has been made) before me of 
the commission for suspected commission) of the offence of {mention the offence 
-oncisely) , and it has been made to appear to me that the production of {specify the 
thing clearly)] is essential to the inquiry now being made {or about to be made) into 
the said offence {or suspected offence) ; 

This is to authorize and require you to search for the said {the thing specified) 

m the (describe the house or place or part thereof to which the search is to be confined), 

and, if found, to produce the same forthwith before this Court, returning this warrant, 

with an endorsement certifying what you have done under it, immediately upon its 
execution. 

Given under my hand and the seal of <he Court, this day of 

, 18 . 

{Signature) 


IX. Warrant to search Suspected Place of Deposit 

{See section 98.) 

To {name and designation of a Police-officer above the rank of a Constable). 

Whereas information has been laid before me, and on due inquiry thereupon I 
have been led to believe that the {describe the house or other place) is used as a 
place for the deposit {or sale) of stolen property {or if for either of the other purposes 
expressed in the section, state the purpose in the words of the section) ; 

This is to authorize and require you to ententh© said house {or other place) with 
such assistance as shall be required, and to use. if necessary, reawnable force for that 
purpose, and to search every part of the ^aid house {or other place, or if the search 
is to be confined to a part, specify the part clearly), and to seize and take possession 
of any property {or documents, or stamps, or seals, or coins, ^[or obscene objects,] 
as the case may be) — [Add {when the case requires it) and also of any instruments 
and materials which you may reasonably believe to be kept for the manufacture of 
forged documents, or counterfeit stamps, or false seals, or counterfeit coin {as the 


1. Ini. by Act 8 of 1925, i5. 8. 
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case may he)], and forthwilh to bring before this Court such of the said things as may 
be taken possession of, returning this warrant, with an endorsement certifying what 
you have done under it, immediately upon its execution. 

Given under my hand and the seal of the Court, this day of 

, IS . 

{Signature) 


X . — Bond to keep the Peace 
{See section 107.) 

Whereas I. (name), inhabitant of (place), have been called upon to enter into 
a bond to keep the peace for the tcrni of ^ [or until 

the completion of the inquiry in the matter of 

now pending in the Court of ;] I hereby bind myself 

not to commit a breach of the peace, or do any act that may probably occasion a 
breach of the peace, during the said term until the completion of the 

said inquiry] and, in case of my making default therein, I hereby bind myself to 
forfeit to 2 [Government] * * the sum of rupees 
Dated this day of . 18 . 

(Signature) 




XI. — Bond for Good Behaviour 
(5ec sections 108, 109 and 110.) 

Whereas I, (nante), inhabitant of (place), have been called upon to enter into 
a bond to be of good behaviour to ‘^[Government and all the citizens of India] for 
the term of (state the period) 1 [or until the completion of the inquiry in the matter 
of now pending in the Court of 

;] I hereby bind myself to be of good behaviour 
to ^[Government and all the citizens of India] during the said term ^ [or until the 
completion of the said inquiry] ; and, in case of my making default therein, I bind 
tnyself to forfeit tp Government the sum of rupees 
Dated this day of , 18 . 

(Signature) 

(Where a bond with sureties is to be executed, add) — We do hereby declare 
ourselves sureties fop the above named 

that he will be of good behaviour to ^[Government and all the citizens of India] 
during the said term ' 1 [or until the completion of the said inquiry] ; and, in case of 
his making default therein, we bind ourselves, jointly and severally,, to forfeit to 
Government the sum of rupees 

Dated this day of , 18 . 

(Signature) 


1- Ins. by Act 18 of 1923. s. 162. 

2. Subs, by the A-O. 1950 for “Her Majesty the Queen". 

3- The words ‘'Empress of India’’ omitted by the A O. 1948. 

4. Subs, by the A.O. 1950 for “Her Majesty the Queen and to all Her subjects”. 


1762 


Code of Criminal Procedure, 1898 


To 


(Sch. V. — Forms.) 

XII.— Summons on information of a probable Breach of the Peace 

(See section 114.) 

of 


WiiLREAS it has been made to appear to me by credible information that (state 

///e lance of the uiformaiion) , and that you are likely to commit a breach of the 

pctCv, ot y \v 1C 1 act a breach of the peace will probably be occasioned), you are 

Tcreoy reciuircd to attend ii: person (or by a duly authori 2 ed agent) at the Office of 

tho^ Magistrate of on 

, , . 18 , at ten o’clock in the forenoon, to show 

..ause why you s.ioulcl not be required to enter into a bond for rupees 

When sureties arc required, add. and also to give security by ithe bond of one (or 

two, as the case may be) surety (or sureties) in the sum of rupees 

(each if more than one), that you will keep the peace for the term of i 


Given under my hand and the seal of the Court, this 

, 18 . 


(Seal) 


day of 
(Signature) 


XIIT. Warrant of Commitment on Failure to find Security to keep the Peace 

(See section 123.) 

To the Superintendent (or Keeper) of the Jail at 

Whereas (name and address) appeared before me in person (or by his authorized 

agent) on the a,.., 

• Qfly of 

in obedience to a summons calling upon hin^ to show cause why he should not enter 

a bon t u r one surety (or 

a bond with two sureties each in rupees ) that he, 

the said (name), would keep the peace for the period of 

order was then made requiring the said (name) to enter into 
and tind such security (state the security ordered when it differs from that mentioned 
in the summons), and he has failed to comply with the said order; 

This IS to authorize and require you, the said , Superintendent (or Keeper), to 
receive the said (name). . into your custody, together with this warrant, and him safely 
to keep in the said Jail for the said period of (term of imprisonment) unless he shall 
in the meantime ifbe lawfully ordered to be released], and to return this warrant 
with an endorsement certifying the manner of its execution. 

Given under my hand and the seal of the Court, this ' day of 

. 18 . 


(Seal) 


(Signature) 


bv hin!^If^^n ^ ^ "comply with the said order 

the surety (or siireties) entering into the said bond, in which case 

the same shall be received, and the' said (name) released". 
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XIV. — Warrant of Commitment on Failure to find Security for Good 

Behaviour 
{See section 123.) 

To thci Superintendent (or Keeper) of the Jail at 

Whereas it has been made to appear 'to me that {rutme and description) has 
been and is lurking within the district of 

having no ostensible means of subsistence {or, and that he is unable to give any satis- 
factory account of himself) ; 

or 

Whereas evidence of the general character of {name and description) has been 
adduced before me and recorded, from which it appears that he is an habitual robber 
{or house-breaker, etc., as the case may he) ; 

And w'hcreas an order has been recorded stating 'the same and requiring the said 
{name)io furnish security for his good behaviour for the term of {state the period) 
by entering into a bond w'ith one surety {or two or more sureties, as the case may he), 

himself for rupees ’ 

and the said surety {or each of the said sureties) for rupees 

and the said {name) has failed to comply with the said order and for such default 
has been adjudged imprisonment for {state the term) unless the said security be sooner 

fumiished ; 

This is to authorize and require you. the said Superintendent {or Keeper) to 
receive the said {name), into your custody, together with this warrant and him safely 
to keep in the said Jail for the said period of {term of imprisonment) unless he shall 
in the meantime Mbe lawfully ordered to be released] and to return this warrant 
with an endorsement certifying the manner of its execution. 

Given under my hand and the seal of the Court, this 

• 1 S > 


{Seal) 


{Signature) 


Uttar Pradesh Amendments.- The tollov.-ing new form was inserted by U.P. Act 8 
1949 


1 I ( 


“XIV-A.-WaRRANT of commitment on failure to find SECCURITTf FOR DUE 

PERFORMANCE OR ENFORCEMENT OF ANY RESTRICTION OR CONDITION 

(See section 123-A') 

To the Superintendent (or Keeper) of the jail at 

to and c<Sio> 

mto bondTwii one surety or two fure^^^ each fol 

It’ And whereas the said 

**^P®®* , *. M thp security in accordance with the order 

(name) was duly required by me for such default is liable to simple 

but has failed to comply with the said order ana lor^u 

imprisonment for ' state 

sooner furnished. 

1. Subs, by Act 1 of 1963 s. 3 ^^^’wntering into the said bond, in which case 
by himself and his surety (or sureties) ente^g 

the same shall be received, and the said ( 
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receive‘the «>'■ Keeper), to 

wa.™t and Keep him safely in the said ‘ Tfoi ^he rdVer!o°/oi 


Given under my hand, this 


day of 1 y 

of the Authority ■ 
Authorised to take security, 

In accordance with the orderV’- 


XV. Warrant to Discharge a Person imprisoned on Failure to give Security 

{See sections 123 and 124.) 

To the Superintendent {or Keeper) of the Jail at (o;. other 

officer in whose custody the person is). 

Whereas {name and description of prisoner) was committed to your custody 
under warrant of the Court, dated the f of ^ 

has since duly given security under section 
or the Code of Criminal Procedure : 


or 


and there have appeared to me sufficient grounds for the opinion that he can be releas- 
eel Without hazard to the community ; 


This IS to authorize and require you forthwith to discharge the said {name) from 
your custody, unless he is liable to be detained for some other cause. 

Given under my hand and the seal of the Court, this day of 

, 18 . 


{Seal) 


{Signature) 


tion 123 "and^?!?- th^ and figures ‘*See Sec- 
1949, S. 4, namely!^^ following words and figures were substituted by U.P. Act 8 of 


*'See sections 123, 123A and 124". 


— Order for the removal of Nuisances 

(See section 133.) 

To {name, description and address). 

Whereas it has been made to appear to me that you have caused an obstruction 
{or nuisance) to persons using the public roadway {or other public place) which, etc., 
{aesenbe the road or public place), by, etc., {state what it hs that causes the obstruc- 
ion or nuisance), and that such obstruction (or nuisance) still exists; 


or 


{Sch. V. — Forms.) 

Whereas it has been made to appear to mi? that you are carr^'ing on as owner, 
or manager, the trade or occupation of (siaic (he particular trade or occupation and 
the place where it is corried on), and that the same is injurious to the public hcallh 
(or comfort) by reason {state briefly in what manner the injurious effects are caused), 
and should be suppressed or removed to a different place ; 

or 

Whereas it has been made to appear to me that you arc the owner (or arc in 
possession of or have the control over) a certain tank tot* well or excavation) adjacent 
to the public way (describe the thoroughfare) . and that the safely ot the public is 
endangered by reason of the said tank (or well or excavation) being without a fence 

(or insecurely fenced) ; 

or 


Whereas, etc., etc., (as the case may he) ; 


I do hereby direct and require you within (state the time allowed) 

is required to be done to abate the nuisance) or to appear at 

Court of 

day of 

show cause why this order should not be enforced ; 


to (state what 
in the 
on the 
next, and to 


or 


I do hereby direct and require you within (state the time allowed) to cease car* 
rying on the said trade or occupation at the said place, and not again to carry on nc 
same, or to remove the said trade from the place where it is now carnc on, or o 

appear, etc. ; 


or 


\ do hereby direct and require you within (.Mte //;e \ 

sufficient fence (state the kind of fence. and the part to e fence ) , ‘PP • 


or 


I do hereby direct and require you. etc., etc., (as f/ie case may he). 
Given under my hand and the seal of the Court, this 

. 18 • 


day of 


XVII. — Magistrate’s Order tonstitiiting a Jury 

(See section 138.) 

nf 18 > an order was issued 

10 (oo”)"“oilg'hi™ («.» *. of «.o 00*0). »■■) •"*'» '* »“ 

“ “■ fir “t” w ,o .*.».o ,ho ,„«.U oodoo 

is reasonable and proper; I do hereby appoint ^ 
furors) to be the Jury to try and dec.de the said ques d 

to report their decision within ' ^ 

at my office at 

day of 


Given under my hand and the seal of the Court, this 

. 18 . 


(Seal) 


(Signature) 
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XVni._MACisTR..TE’s Notice and Peremptory Order after the Finding by a 

Jury 

{See section 140.) 

To {name, description and address). 

by you or"he 

have found that the order issued on the day of ^ 

you (state substantially the requisition in the prder) is reasonable and prope7'^*Such 

o t wUhi? or'il require you " o obTy'he t d 


Given under my hand and the seal of tthe Court, this 

. 18 . 


day ot 


{Seal) 


{Signature) 


XIX. Injunction to provide against Imminent Danger 

PENDING Inquiry by Jury 

{See section 142.) 

To {name, description ana address). 

Whereas the inquiry by a Jury appointed to try whether my order issued on the 

and nrnnfr i« ct.ii j • , , is reasonable 

TenS i. the I that the nuisance 

a to render rcce serious dangen to the public 

° necessary immediate measures to prevent such danger, I do hereby Lder 

roufZhwrto Criminal ProcedV direct and’ enjoin 

you lorthwith to {state plainly what is required to be done as a temporary safepimrU) 
pending the result of the local inquiry by the Jury. ^^nxporary safeguara). 


Given under my hand and the seal of ithe Court, this 

18 . 


day of 


{Seal) 


{Signature) 


XX. Magistrate’s Order Prohibiting • the Repetition, etc., of a nuisance 

{See section 143.) 

I’o {name, description and address). 

‘‘ xr”® (rm/e the proper recitat, 

smded by .Form No. XVI, or Form No. XXI, or the case may be) ; 

I do hereby strictly order and enjoin you not to repeat the said nuisance by again 
placing or causing or permitting to be placed, etc., (as the case may be). 

Given under my hand .and the seal of the Court, this day of 

. 18 , 


{Staiy 


(Stgnatur0) 
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XXI. — Magistrate’s Order to Prevent Obstruction, Riot, etc. 

(See section 144.) 


To (name, description and address). 

Whereas it has been made to appear to me that you ar« in possession (oi) have 
the management) of (describe clearly the property), and that, in digging a drain on 
the said land, you are about to throw or place a portion of the earth and stones dug- 
up upon the adjoining public road, so as to occasion risk of obstruction to persons 
using the road : 

or 

Whereas it has been made to appear to me that you and a number of other 
persons (mention the class of persons) are about to meet and proceed in a religious 
procession along the public street, etc. (as the case may fee), and that such procession 
is likely to lead to riot or an affray ; 


Whereas, etc., etc., (as the case may be) ; 

I do hereby order you not to place ©r permit to be placed any of the earth or 
stones dug from land on any part of the said road ; 

cr ' 

I do hereby prohibit the procession passing along the said street, and strictly 
warn and enjoin you not to take any part in such procession (or as the case recited 

may require). 

Given under my hand and the seal of the Court, this day of 

. 18 . 


(Seal) 

Andhra Pradesh Amendment — In Form XXI for the 
stitute the words “strictly order'* A.P* Gazette, Part II, p. 335- 


(Signature) 
“stiictly warn” sub- 



» 


XXII.-Magistrate’s Order declaring Party entitled to retain possession of 

Land, etc., in Dispute 
(See section 145.) 

It appearing to me, on the grounds duly recorded, that a 
a breach of the peace, existed between {describe the parlies y name . / Ji,,. 

residence only if the dispute be between bodies of yiUagers) 
concisely the subiect of dispute), situate within the local limits of 
the said parties were called upon to give in a written statement of their 

as to the fact of actual possession of the said (the subject of ispu ) , „;,her 

fied by due inquiry had thereupon, without reference to the merits of the claim “f 
of the said parties to the legal right of possesion, that the claim of actual possession 

by the said (name or names or description) is true ; 

I do decide and declare that he is (or they are) in possession of 
subject of disjmte) and entitled to retain such possession until ousted by due course 
of law, and do strictly forbid any disturbance of his (or their) possession m meantime. 

Given under my hand and the seal of the Court, this 
(Seal) 


(Signature) 
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XXIIl. Warrant of Attachment in the case of a Dispute as to th-e Possession 

OF Land, etc. 

{See section 146.) 

To the Police-officer in charge of the Police-station at for. to the 

Collector of ] . 

Whereas it has been made to appear to me that a dispute likely to induce a 
breach of the peace existed between {describe the parties concerned by name and resi- 
dence, or residence only if the dispute be between bodies of villagers) concerning 
certain {state concisely the subject of dispute) situate within the limits of my jurisdic- 
tion, and the said parties were thereupon duly called upon to state in writing their 
respective claims as to the fact of actual possession of the said {the subject of dis- 
pute), and whereas, upon due inquiry into the said claims, I have decided that^neither 
of the said parties was in possession of the said {the subject of dispute) [ori I am un- 
able to satisfy myself as to which of the said parties was in possession as aforesaid] ; 

This is to authorize and require you to attach the said {the subject of dispute) 
by taking and keeping possession thereof, and to hold the same under attachment 
until the decree or order of a competent Court determining the rights of the parties, 
or the claim to possession, shall have been fobtained, and to return this warrant with 
an endorsement certifying the manner of its execution. 

Given under my hand and the seal of the Court, this day of 

. 18 , 

{Signature) 


XXIV. Magistrate’s order prohibiting the doing of anything on Land 

OR Water 

{See section 147.) 

A DISPUTE having arisen concerning thd right of use of {state concisely the 
subject of dispute) situate within the limits of my jurisdiction, the possession of which 
and {or water) is claimed exclusively by {describe the person or persons), and it 
appearing to me, on due inquiry into the. same, that the said land {or water) has been 
open to the enjoyment of such use by the public {or if by an individual or a class of 
persons, dexribe him or them) and {if the use can be enfoyed throughout the year) 
ffiat the said use has been enjoyed within three months of the institution of the said 
inquuy {or if the use is enjoyable only at particular seasons, say “during the last of 
the seasons at which the same is capable of being enjoyed”). 

I do order that the said {the claimant or claimants of possession) or any one in 
their interest, shall not take (or retain) possession of the said land {or water) to the 
exclusion of the enjoyment of the right of use aforesaid, until he {or they) , shall 
Obtain the decree or order of a competent Court adjudging him {or them) to be 
entitled to exclusive possession. ^ , 

Given under my hand and the seal of the Court this day of 

> 18 


(Seat) 


(Signature) 
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XXV. — Bond and Bail-bond on a Preliminary Inquiry before a Police-officer 

{See seclion 169.) 

I, (name) of , being charged with the offence of 

and after inquiry required to appear before the Magistrate of , 

or • 

and after inquiry called upon to enter into my own recognizance to appear when re- 
quired, do hereby hind myself to appear at • 

in the Court of » 

day of next {or on 

such day as 1 may hereafter be required to attend) to answer further to the said 

charge, and^ in case of my making default herein, 1 bind myself to forfeit to 

1 [Government! 2 # • * the sum of rupuees 

Dated this day of , 18 . 

{Signature) 

I hereby declare myself {or we jointly and severally declare ourselves and each 

of us) surety {or sureties) lor the abovesaid , that he shall attend 

at , in the Court of > on ithe 

of next {or on such day as he 

may hereafter he required to attend), further to answer to the charge pending against 
him, and. in case of his making default therein. I hereby bind myself {or we hereby 
bind ourselves) to forfeit to ' [Government] 2* * * the sum of rupees 

Dated this day of , 18 . 

(Signature) 


• r > 

Court of 


XXVI. — Bond to prosecute or give Evidence 

(See section 170.) 

I. {name ) . of {place ) . do hereby bind myself to ^aUe^d at_^ m^the 

next and then and there to prosecute {or to prosecute and give 

evidence) {or to give evidence) in the matter of a charge of tn 

against one A. B. and, in case of making default herein, I bmd myself to forfeit to 

MGovernment] 2 * ♦ • the sum of rupees 

Dated thU day of , 18 . 

{Signature) 


XXVII.— Notice of Commitment by Magistrate to Government Pleader 

{See section 218.) 

The Magistrate of hereby gives 

one or Uial at the next Sessions; and the Magistrate hereby ins- 

tructs the Government Pleader to conduct the prosecution of the sai case. 

The charge against the accused is that etc. {state the offence as in the charge) . 

Dated this day of . • 

{Seal) {Signature) 


1. Subs. 'by the A-O. 1950 for "Her Majesty the 

2. The words “Empress of India" omitted -by the A.O, 1948. 
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XXVIII. — Charges 
{See sections 221, 222, 223.) 

(I) Charges with one head 

(a) I, [name and office of Magistrate, etc.), hereby charge you [name of 
accused person) as follows:— ^ ^ ^ 

{b) that you, on or about the day of at 

» waged war against ^Ithe Government of India] 2 * * • 
On Penal Code, and thereby committed an offence punishable under 

section 121 section 121 of the Indian Penal Code, and within the 

cognizance of the Court of Session [when the charge is'^jramed by a Presidency Ma- 
gistrate. for Court of Session substitute High Court] . ^ 

(c) And I hereby direct that you be tried by the said Court on the said charge. 

• {Signature and seal of the Magistrate) 

[To be substituted for (6)] : — 

(2) That you, on or about the day of at 

with the intention of inducing the Hon’ble A. B. Mem- 
On section 124. of Council of the Governor-General of India, to 

refrain from exercising a lawful power as such Member, 

„ ... assaulted such Member, and thereby committed an 

offence punishable under section 124 of the Indian Penal Code, and within the cogni- 
zance of the Court ot Session [nr High Court] , 

(3) That you, being a public servant in the Department, directly 

nr. accepted from [state the name), for another party 

' [siyite the name) a gratification other than legal remu- 

. . as a motive for forbearing to do an official act, and 

thereby committed an offence punishable under section 161 of the Indian Penal Code, 
and Within the cognizance of the Court of Session, [or High Court]. 

(4) That you, on or about the 3 ^ 

• omitted to do, as the case may be) , 

On section 166. such conduct being contrary to the provisions of Act 

j * 1 . t_ section , and known by you to be prejudicial to 

1 thereby committed an offence punishable under section 166 of the Indian 

Penal Cod^and within the cognizance of the Court of Session [or High Court]. 

(5) That you, on or about the , day of ,at 

On section 193. * ^ the course of the trial of , before , 

* . , stated in evidence that “ *’ which siate- 

^mraluL^'In^ believed to be false, or did not believe to be true, and thereby 

within thp r ■ punishable under section 193 of the Indian Penal Code, and 
within the cognizance of the Court of Session [or High Court]. 

(6) That you, on or about the day of , at 

.. committed culpable homicide not amounting to murder, 

On section 304. causing the death of . and thereby 

T , committed an offence punishable under section 304 of 

Court] ^ cognizance of the Court of Session [or High 

(7) That you, on or about the day of , at » 

« . abetted the commission of suicide by A. B., a person in 

n section 306. a state of intoxication, and thereby committed an offence 

, . , . ^ punishable under section 306 of the Indian Penal Code, 

andi^in the cognizance of the Court of Session [or High Court]. 


1. Subs, by the A.O. 1950 for "Her ^fajesty the Queen" 

he words Empress of India” omitted by the A.O. 1948. 
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(8) That you, on or about the day of , at , 

voluntarily caused grievous hurt to , and 

On section 325. tliereby committed an offence punishable under section 

325 of the Indian Penal Code, and within the cognizance 
of the Court of Session [or High Court]. 

(9) That you, on or about the day of , at , 

On section 392 committed dacoity, an offence punishable under section 

395 of the Indian Penal Cod-e, and within the cognizance 
Code, and within the cognizance of tho Court of Session [ot High Court] . 

(10) That you, on or about the day of , at * 

-inc committed dacoity. an offence punishable under section 

395 of the Indian Penal Code, and within the cognizance 
of the Court of Session [or High Court], 

Un cases tried by Magistrates substitute “within my cognizance” for “within 
the cognizance of the Court of Session,” and in (c) omit “by the said Court.”] 


(11) Charges with two or more Heads 

(a) I, Itiame and office of Magistrate, etc.] hereby charge you [name of accused 
person] as follows : — 


ib) First , — That you, on or about the day of , at , 

knowing a coin to be counterfeit, delivered the same 
On section 241. to another per-on, by name A.D.. as genuine, and there- 

by committed an offence punishable under section 241 
of the Indian Penal Code, and within the cognizance of the Court of Session [or 
High Court] . 


Secondly . — ^That you, on or about the day of , at , 

knowing a coin to be counterfe-t, attempted to induce another person, by name A.B., 
to receive it as genuine., and thereby committed an offence punishablle jjnder section 
241 of the Indian Penal Code, and within the cognizance of the) Court of Session [or 
High Court], 

(c) And I hereby direct that you be tried by the said Court on the said charge. 

[Signature and seal of the Magistrate] 

[To be substituted for (f))l : — 


(2) First . — ^That you, on or about the day of , at , 

committed murder by causing the death of 
On section 302 and 304. and thereby committed an offence punishable under sec- 
tion 302 of the Indian Penal Code, and within the 
cognizance of the Court of Session [or High Court] . 

Secondly . — ^That you, on or about the day of , at , 

by causing the death of . committed culpable homicide not amounting 

to murder and thereby committed an offence punishable under section 304 of the 
Indian Penal Code, and within the cognizance of the Court of Session [or High 


Oourtl. 

(3) First . — That you, on or about the day of , at , 

committed theft, and thereby committed an offence 
On sections 379 and section 379 of the Indian Penal Code, 

4nd within the cognizance of the Court of Session [or High Court] , 

Secondly . — ^That you, on or about the day of , at , 

committed theft, having made preparation for causing death to a person in order 
to the committing of such theft, and thereby committed an offence punishable 
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under action 382 of the Indian Penal Code, and ‘within the cognizance of the Court 
of Session [or High Court] . 

Thirdly . — That you, on or about the day of , at 

committed theft, having made preparation for causing restraint to a person In order 
to the eflectmg of your escape after the committing of such theft, and thereby com* 
nutted as otTence punishable under section 382 of the Indian Penal Code, and within 
the cognizance of the Court of Session [or High Court] 


fourthly . — That you, on or about the day of , at , 

dcwTunitted theft, having made preparation for causing fear of hurt to a person in order 

0 t e retaining of property taken by such theft, and thereby committed an offence 

punishable under section 382 of the Indian Penal Code, and within the cognizance of 
the Court of Session [or High Court]. 


(4) That you, on or about the day of , at 

in the course of the inquiry into , before 

stated in evidence that “ and that 

you, on or about the ^ day of 

» » in the course of the trial of 

» stated in the evidence that “ ”, 

one of which statements you either knew or 'believed to be false, or did not believe 
to be true, and thereby committed an offence punishable under section 193 of the 

^dian Penal Code, and within the cognizance of the Court of Session ( {or High 

Court] . ' V ‘ 


Aliernativc charges, on 
section 193. 

, before 


[In cases tried by Magistrates substitute “within my cognizance” for “within the 
cognizance of the Court of Session” and in (c) omit “by the said Court”.] 


(ni) Charge for Theft after previous Conviction 

I, (name and office of Magistrate, etc.), hereby charge you {name of Reused per- 
That you, on or i^about the day of , at » 

committed theft, and thereby committed an offence punishable under section 379 of 

t e Indian Penal Code, and within the cognizance of the Court of Session 
High Court 

as the case may be]. 

Magistrate 

j^d you, the said {name of accused), stand further charged that <you, before the 
committing of the said offence, that is to say, on the day of 

had been convicted by the {state Court by which conviction was had) at of 

an offence punishable under Chapter XVII of the Indian Penal Code with imprison- 
ment for a term of three years, that is to say, the offence of house-breaking by nigW 
{describe the offence in the words used in the section under which the accused ivaf 
convicted), which conviction is still in full force and effect, and that you are thereby 
liable to enhanced punishment under section 75 of the Indian Penal Code. 

And I hereby direct that you be tried, etc. 

Bombay Amendment. — Under the heading “(I) Charges with one Head” in sub- 

paragraph (b) of the first paragraph, the brackets and the words “[When the charge 
Is frmed by a Presidency Magistrate]” were deleted, and for “Court of Session”. 
High Court ’ was substituted, vide Bombay Act 32 of 1948. 

West Bengal Amendment. — In Form XXVIH 



Schedule V 


1773 


{Sch, V. — Forms.) 

“(7) Charges with one heacT ^ — 

In paragraphs (4)i (5), (6), (7), (8), (9) and (10) the words and brackets “[or 
High Court]” were omitted- 


Under the heading “(77) Charges with two or more hcacW’ (i) in paragraph (b) 
omit the words and brackets “for High Court] ” in the two places where they occur- 

(ii) in paragraphs (3) and (4) omit the words and brackets “[or High Courts’ 
vAerever they occur- 

Under the heading ”(777) Charge for theft after previotis cemviction^' for “[or 
High CourtlMagistrate as the case may be]” substitute “[or Magistrate]” vide W. B. 
Act 20 of 1953, S- 17 and Sch. II. 

Madras Amendment. — (a) Under the heading ‘‘(I) charges with one Head" in 

sub-paragraph (b) of the first paragraph, the brackets and words “(when the charge 
is framed by a Presidency Magistrate, for Court of Session, substitute High Court] 
shall be omitted : 

(b) in paragraph (2) under the same heading, for the portion beginning with 
the words “with the intention of inducing’’ and ending with the words "assaulted such 
member”, the foliowing words shall be substituted, namely : — 

“With the intention of inducing or compelling the President of India, Governor 

or Rajpramukh of State to refrain from exercising a lawful 

power as such President, Governor or Rajpramukh, assaulted such President, Gover- 
nor or Rajpramukh” ; 

(c) the brackets and words “[or Hig-h Court]'' wherever they occur shaU be 

omitted ; 


(d) for the exression “High CourtlMagistrate” occuning in the firet P^agraph 
under the heading “(IH) Charge for Theft afUr Previous Con^ction the expression 

“Magistrate” shall be substituted, (vide. Madras Act 34 of l9oo). 


' XaIX.— Warrant of Commitment on a Sentence of Imprisonment 

Fine if passed by a Magistrate 

(See sections 245 and 258.) 

To the Superintendent (or Keeper) of the Jail at 

Whereas on the day of IS . 

prisoner), the (1st. 2nd. 3rd. the case may 6c) prisoner m case 

No. of the Calender for 18 , was convicted before me (name 

and'official designation) of the offence of (mention the offence or 

under section (or sections) ‘’t Indian Pena o e (o , 

), and was sentenced to (state the punishment fully and distinct y) , 

This is to authorize and require you, the said Superintendent (or ^ 
receiv'e the said (prisoner's name) into your custody m he sai i ’ , 

this warrant, and there carry the aforesaid sentence into execution according to law. 

Given under my hand and the seal of 'the Court, this uf 


, 18 


(Seal) 


(Signature) 
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XXX.-Warrant of Imprisonment on Failure to recover amends by 

^[attachment and sale] 

(See section 250,) 

To the Superintendent (or Keeper) of the Jail at 

# 

,h. (mune and description) has brought against (name and description of 

dtmiL«ras'’47a7se “ concisely) and the same has been 

payment bv the s nd ^ nvo ous (or vexatious), and the order 'of dismissal awards 
payment by the said (name of complainant) of the sum of nipees i 

and -in nrdpr 1 ‘k "'hcreas the said sum has not been paid 3* • • 

r has been made for his simple imprisonment in Jail for the period of 

days, unless the aforesaid sum be sooner paid ; 

receiv^ihe^aid said Superintendent (or Keeper), to 

o keep in the said Jail for the said period of (term of imprisonment) subject to th“ 
provisions of section 69 of the Indian Penal Code, unless the saW suT be s^ne^ 
paid, and on the receipt thereof, forthwith to set him at liberty, returning this warrant 
With an endorsement certifying the manner of its execution. 


Given under my hand and thO seal of the Court, this 


(Seal) 


day of , 18 
(Signature) 


XXXI. — Summons to Witness 
(See sections 68 and 252.) 
of 

Whkieas complaint has been made before me that of 

has (or is suspected to have) committed the offence of (stale the offence concisely 

with time and place ) , and it appears to me that you are likely to give material evidence 
for the prosecution ; 

You are hereby summoned to appear before this Court on the 

, next at ten o’clock in the fore- 

noon, to testify what you know concerning the matter of the said complaint, and 
not to depart thence wiihout leave of the Court ; and you are hereby warned that, 
if you shall without just excuse neglect or refuse to appear on the said date, a warrant 
will be issued to compel your attendance. 

Given under my hand and the seal of the Court, this day of 

. 18 . 


(Seal) (Signafure) 

Andhra Pradesh Amendment. — In Form XXXI for the word “w^amed" substitute 
the word “informed”. Andh. Pra. Gazette. 1956, Part II. 


1. Subs, by Act 18 of 1923 s- 162, for "Distress”. 

2. Ins. by s. 162, ibid. 

3. The words "and cannot be recovered by distress of the movable property 'of the 
said (name of complainant)” omitted by s. 162, ’ibu/. 
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XXXII. — pRECEi'T TO District NIagistrate to summon Jurous * 

{See section 326.) 

To the District Magistrate of 

Whereas a Criminal Session is appointed to be held Sn the Ccurt-housc at 

(lity of next, and the nainC' 

of the persons herein stated have been duly drawn by lot from among those named 
in the revised list of Jurors i* * * furnished to this Court ; ybu are hereby re- 
quired to summon the said persons to attend at the said Court of Session at It) a.m. 
on the said date, and, within such date, to certify that you have done so in pursuance 
of this precept. 

{Here enter the names of Jurors 

Given under my hand and the seal of the Court, this day of 

, 18 . 

(Sea/) (S/^naturr^) 

Bombay Amendment. — Form XXXII deleted, vide Bom- Act 21 of 1954. S- 3 and 

Sch. n. 

West Bengal Amendment.— In its application to the Citv Sessions Court, sub- 
stitute “Chief Presidency Maghsti-ate” for “District Magistrate’’ — W. B. Act 20 of 
1953, S. 9. 


XXXIII. — Summons to 2* * * Juror 

(See section 328.) 

To (name) of (place) 

Pursuant to a precept directed to me by the Court of .Session of 
requiring your attendance as Juror] at the next 

Criminal Session, you are hereby summoned flo attend at the said Court of Session 
at (place) at ten o’clock in the forenoon on the 
day of next. 

Given under my hand and the seal of the Office, this day of 

,18 . 

(Seal) (Signatitre) 

Bombay Amendment. — Form XXXIII deleted — Bom. Act 21 of 1954, S. "S and 
Sch. n. 


XXXIV. — Warrant of Commitment under Sentence of Death 

(See section 374.) 

To the Superintendent (or Keeper) of the Jail at 

Whereas at the Session held before me on the day of 

18 , (name of prisoner), the (1st, 2nd, 3rd, os the case may be) prisoner in casa 

No. of the Calendar at the said Session, 

'yas duly convicted of the offence of culpable homicide amounting ‘to murder under 
section of the Indian Penal Code, and sentenced to suffer 

death, subject to the confirmation of the said sentence by the 

Court of » 

1. The -words ‘‘and Assessors’' omitted by Act 26 of 1955, s- 115. 

2, 'Hie word.s "Assessor or** omitted by s- 115, Rs amended by Act 36 of 1957i 
S. 3 and Sch. lt. 

6. Subi. by Act 26 of 1966. e. ill6. as amended by Act 36 of 1957, a> 3 and Se)) 11, 
for “an AaeeMor (or'a Juror)’'r 
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This is to authorize and require you, the said Superintendent (or .Keeper), to 
receive the said (prisoner's' name) into you custody in the said Jail, together with this 
warrant and hm there safely to keep until you shall receive the further warrant or 
order of this Court, carrying into effect the order lof the said Court 

Given under my liand and the seal of the Court, this day of 

> 18 

{Signaiure) 


in case No. 


XXXV.— Warrant of Execution on a Sentence of Death 

{See section 381.) 

To the Superintendent {or Keeper) of the Jail at 

Whereas (name of prisoner), the (1st, 2nd, 3rd, oj the case may be) prisoner 

' ‘he Calendar at the Session held before me ,on the 

day of io hne hf*pn 

by a warrant of this Court, dated the * of ^ ’ 

eomm.tted lo your custody under sentence of death ; and whereas the order of the 

Vtoc ? 1 • ^ confirming the said sentence 

has been received by this Court ; 

IWs is to authorize and require you, the said Superintendent (or Keeper), to 
carry the said sentence into execution by causing the said 

to be hanged by the neck until he be dead, at {lime ami place of execution) , and to 

return this warrant to the Court with an endorsement certifying that the sentence 
has been executed. 


Given under my baud and the seal of the Court, this 

, 18 . 


day of 


{Seal) 


{Signature) 


XXXVI. Warrant after a Commutation of a Sentence 

{See sedtions 381 and 382.) 

To the Superintendent {or Keeper) of the Jail at 

Whereas at a Session held on the day of 18 

{name of piisoner), the (1st, 2nd, 3rd, as the case may be) prisoner in case No. 

of the Calendar at the said Session, was convicted of the offence of 
* » punishable under section of the ffndia Penal 

Code, and sentenced to and was thereupon committed to your 

custody ; and whereas by the order of the Court of 

(a duplicate of which is hereunto annexed) the punishment adjudged bv 
the said sentence has been commuted to the punishment of i Cimprisorunent for life! 
{or as the case may be) ; 

This is to authorize and require you, the said Superintendent (or Keeper), safely 
to keep the said {prisoner’s name) in your custody in the said Jail, as by few is re- 
quired, until he shall be delivered over by you to the proper authority and custody 

for the purpose of his undergoing the punishment of ^[imprisonment for lifej under 
the said order. 


1. Subs, by Act 26 of 1955. s. .115. for "transpoitation for life”. 

2. Suba. by'a. 115, ibid., for “transportation^ 
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Ot • . . « 

if the mitigated sentence is one of imprisonment, say, after the words, “custody in 
the said Jail,’' “and thereto carry into execution the punishment of imprisonment 
under the said order according to law". 

Given under my hand and the seal of ‘the Court, this day of 

, 18 

{Seal) (Signatiire) 


XXXVII. — Warrant to i.evy a fine by t [Attachment] and Sale 

{See section 386 2[(l) («)].) 

To {name and designaiicn of the Po!ice-o0icer or other person or persons who is or 
are to c.xecute the warrant). 

Whereas {name and description of the offender) was on the day of 

18 , convicted before me of the ofTcnce of {mention 

the offence concisely) y and sentenced to pay a fine ot rupees 

and whereas the said (/m/nc), although required to pay ’the said fine, has not paid 
the same or any part thereof ; 

This is to authorize and require you to 3 [attach any] moveable property belong- 
ing to the said (./uz/ne) which may be found within the district of , and, if 

within {sttate the number of days or hours allowed) next after '*[such attachment] the 
said sum shall not be paid {or forthwith), to sell the moveable 5 [property attached], 
or so much thereof as shall be sufficient to satisfy the said fine, returning this warrant, 
with an endorsement certifying what you have done under it, immediately upon its 
execution. 

Given under my hand and the seal of the Court, this day of 

{Seal) {Signature) 


6[XXXVIIA. Bond for Appearance of offender released pending realisation 

OF FINE 

’ (5£'e section 388.) 

Whereas I. (name), inhabitant of (place), have been sentenced to pay a fine 
of rupees and in default of payment thereof to undergo imprison- 

ment for * 

Court has been pleased to order my release * * on condition of my executing 

a bond for my appearance 8 [on the following date {or dates) namely . 

1 ; 

I hereby bind myself to appear before the Court of a 

o’clock 8 [on the following date {or dates) namely ; • 

1. Subs, by Act 18 of 1923, s- 162. for “Distress”. 

2. Ins. by s- 162, ibid. 

3. Subs, by Act 18 of 1923, s. 162, for “make distress by seizure of any . 

4. Subs, by s. 162, ibid^j for “such distress”. 

5. Subs, by s. 162, ibid., for “property distrained”. 

6. Form XXXVIIA ins. by s- 162, ibid. , 

7. The words ■■until the day of ” omitted by Act 37 of 1923, s. 5. 

8. Subs, by s. 5/iMd., for "on that day”, "on the said ' 

next” and “on the ' 
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.0 .. . ”, ““ I'""". > 

Oated this day of 19 

» . w „„„„ <»“™) 

..» H'w'lS 1”S S!;? .rcS , 

date [or dates) namely: , . following 

therein, we bind ourselves inlmiv u making dcfaufc 

the son, of Rupees ^ ^ t [Government] • • 

9 

{Signature) 

xxx\ III.— Warrant of Commitment in certain cases of Contempt when a 

FINE IS IMPOSED 

{Sec section 480.) 

To the Superintendent (or Keeper), of the Jail at 

offender) in the presence''(oT view^'^ofThe°C description of the 

by the. Court to''pay°Vfinc orrarees offender) has been adjudged 

stniple imprisonment for the space of (state the nutnher of 

Jail, to reiei °e X'’ s-.M ‘'’^.^tiperintendent (or Keeper) of the said 

warrant, and him safely to keep i Tl^^sX Ja^tor^to " ‘°g«>’er with this 

sonment), unless the said fin- period of {term of impri- 

set him at liberty lei.imi sooner paid ; and, on the receipt thereof, forthwith to 

of irexekittn endorsement certifying the manner 

Given under my hand and the seal of the Court, this day of 

(Seat) ’ • 

{Signatio-e) 

XXXIX.-Macistrate’s or Judge’s Warrant of Commitment of Witness 

REFUSING TO ANSWER 

(See section 485.) 

To {name and designation of oFicer of Court). 

Court) as*^a^viflp«r**^ descriptiori)., being summoned {or brought before thii 
offence refused tn ^ required to give evidence on an inquiry into an alleged 

such refusal and fr. , recorded, without alleging any just excuse for 

of detentior^ adjudgld)] been adjudged detention in custody for (/er/71 

him safp^v'^t authorize and require you to take the said {name) into custody, and 
him safely to keep m your custody for the space of days unless in 

him 1 ^ consent to be examined and to answer the questions asked of 

him, and on the last of the said days, or forthwith on such consent being known, to 


1 . 

2 . 

3. 


Subs, by the A.O. 1950 for “His Majesty the King". 

The words "Emperor of India" omitted by the A-O. 1948. 
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bring him before this Court to be dealt with according to law, returning this warrant 
with an endorsement certilying the manner of its execution. 

Given under my hand and the seal of ’■the Court, this day of 

. IS . 

{Seal) {Signalitre) 


XL. — Warrant oi- Imprisonment on Failure to pay Maintenance 

(See section 488.) 

To the Superintendent (or Keeper) of the Jail at 

Whereas (name, descripiion and address) has been proved before me to be pos- 
sessed of sufficient means to maintani his wife (name) ,[or his child (name), who is 
by reason ot (siate the reason) unable to maintain herself (or himself)] and 'to have 
neglected (or refused) to do so, and an order has been duly made requiring the said 
(name) to allow to his said wife (or child) for maintenance the monthly sum of 
rupees : and whereas it has been further proved that the said 

(name) in wilful disregard of the said order has failed to pay rupees , 

being the amount of the allowance for the .month (or months) of 

; And thereupon an order was made adjudging him to undergo 
simple (or rigorous) imprisonment in the said Jail for the period of 

This is to authorize and require you, the said Superintendent (or Keeper), to 
receive the said (name) into your custody in the said Jail, together with this warrant, 
and Ihero carry the said order into execution according to law, returning this warrant 
with an endorsement certifying the manner of its execution. 

Given under my hand and the seal of the Court, this day of 

, 18 . 

(Seal) (Signature) 

XLI. — Warrant to enforce the payment of Maintenance by ^[Attachment] 

AND Sale 
(See section 488.) 

To (name and designation of the Police-officer or other person to execute the \varrant)\, 

Whereas an order has been duly made requiring (name) to allow to his said 
wife (or child) for maintenance the monthly sum of rupees , and whereas 

the said (name) in wilful disregard of the said order has failed to pay rupees 
being the amount of the allowance for the month (or months) oC ; 

This is to authorize and require you to 2 [attach any] moveable property belong- 
ing to the said (name) which may be [found within the district of , and if 

within (state the number of days or hours allowed) next after ^ [such attachment] 
the said sum shall not be paid (or forthwith), to sell the moveable ** [property attach- 
ed] , or so much thereof as shall be sufficient to satisfy the |iaid sum, reterning this 
warrant, with an endorsement certifying what you have done under it, immediately 
upon its execution. 

Given under my hand and the seal of the Court, this day of 

. 18 . 

{Seal) (Signature) 


3- Subs, by Act 18 of 1923, s. 162, for "Distress”. 

2. Subs, by Act 18 of 1923, s- 162, for "make distress by seizure of any”.* 

3. Subs, by s. 162, ibid,, for "such distress". 

4. Subs, by s. 162, ibid-, for “property distrained". 


1780 


Code of Criminal Procedure, 1898 


(Sch, V. — Forms.) 

XLII.-Bond and Bail-bono on a Preliminarv Inquirv before a Maoistrate 

(See sectijons 496 and 499) 

be) charged with "th^tnencc’or *e Magistrate of (as the case may 

attendance in his Court and at the Court of required to give security for my 

attend at the Court of the said MaSstra 1 L ov J bind myself to 

into the said charge, and, .should the case he preliminary inquiry 

to be, and appear, before the said Court when cane. ' Session, 

■ and, in case of my making default h^cr^ ! ‘^’’^irge against 

' * * the sum of rupLr ’ ^ “> ' tGovern- 

% 


me 

nient] 2 * . * sum of rupees 

Dated this . , 

day of 


18 


(Signature) 


sr .s"i 5 “1,“' Wc rsS=: 

and, m case of his mahing default therein I hinH^ answer the charge against him, 

forfeit to ^[Government] 2 * ♦ ♦ myself (or we bind ourselves) to 

me sum of rupees 

Dated this , ^ 

day of 18 . . 

(Signature) 

Bombay Amendment.- For Form Na vt ti , 
namely m No. XUI the following form shall be substituted, 


“XLII. Bond and Baid-bond on a Prel.m.narv tNQtrtRv beeore a Mao, strath 

(Section 499 of the Criminal Procedure Code) 

1/ (name) - . 

the Magistrate of (as the case mav ^ brought before 

required to give security for my attendaLp offence of and 

Magistrate who may hold the preliminarv innf ■ Court of any other 

required, do bind^ mj-self to att.JU?' charge and at the Court 

the Court of any other Magistrate^ wh a Court of the said Magistrate or at 

charge on eveiy day' of such inouirv nnri ^ ^ ^ ^ preliminary inquiry into the said 
of Session, to be.Tnd app^r SeThe sent for trial by the Court 

the charge against me and in case o*f Session when called upon to answ-er 

forfeit to Government the s{im of ?^pe« ^ making default herein. I bind mytelf to 


Dated this 


day of 


19 


I h ^ ^ T (Signature) 

of us) surety (or s*ure^S)^for° separately declare ourselves and each 

or at mucous attend at the Court of 

into the offence with which the M^affistrate who may hold the preliminary inquiry 

inquiry into the said charefp 1 , u on every day of the preliminary 

Session, that he shalJ he ^lfH be sent ‘for Trial by the Court of 

»n, mat ne shall be, and appear, before the 'Court of Session to answer the charge 

1- Subs, by the A.O- 1950 for^Her Magesty the Queen". ^ 

2. The words "Empress of India” omitted by 'the A-O- 1948- 
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against him. 
to forfeit to 
Dated this 

y 


and in case of making default therein 
Government the sum of rupees 

day of 


bind myself (or we bind ourselves 

19 . 

[Signature) 


XLIII. Warrant to discharge a Person imprisoned on failure to give Security 

(See section 500.) 

To the Superintendent (or Keeper) of the Jail at 

(or other officer in whose custody the person is.) 

Whereas (name and di’scription of prisoner) was committed to your custody 
under warrant of this Court, dated the day of 

and has since with his surety (or sureties) duly executed a bond under section 499 
of the Code of Criminal Procedure ; 

This is to authorize and require you forthwith to discharge the said (name) from 
your custody, unless ‘he is liable to be detained for some other matter. 

Given under my hand and the seal of 'the Court, this day of 

, 18 . 

(Seal) (Signature) 


XLIV. — Warrant of Attachment to enforce a Bond 

(See section 514.) 

To the Policc-oflicer in charge of the Police-station at 

Whereas (name, description and address of person) has failed to appear on 
(mention the occfls/on) pursuant to his recognizance, and has hV such default for- 
feited to ^Government] 2 * ♦ ♦ the sum of rupees (the penalty in the bond) ; 
and whereas the said (name of person) has, on due notice to him, failed to pay the 
said sum or show any sulhcient cause Avhy payment should not be enforced against 
him ; 

This is to authorize and require you to attach any movable property of the said 
(name) that you may find within the district of , by seizure 

and detention, and, if the eaid amount be not paid within three days, to sell the 
property so attaclied or so much of it as may be sufficient to realise the amount 
aforesaid, and to make return of what you have done under this warrant immediately 
upon its execution. 

Given under my hand and the seal of the Court, this day of 

. 18 . 

(Seal) ' (Signature) 


XLV. — Notice to Surety on breach of a Bond 

(See section; 514.) 

To of 

Whereas on the day of 18 

you became surety for (name) of (place) that he should appear before this Court 
on the day of and bound 

yourself in default thereof to forfeit the sum of rupees to 

1. Subs, by the A-O. 1950 for “Hci* Majesty the Queen”. 

2* The words ‘‘Empress of India" omitted by the A-O. 1948. 
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rupee? ?'°“ the aforcs'afd sum of 

days ^o^this ‘° saidipenalty or show cause, within 

days from this date, why payment of the said sum should not be enforced against 

Given under my hand and the seal of fhe Court, this day of 

. 18 . - ^ 


(Seal) 


(Signature) 


XLVI. Notice to Surety of Forfeiture of Bond for Good Behaviour 

(See section 514.) 

of V 

Whereas on the Hav of io 

surety hy a bond for (rnime) of (pfnee) that he would he o/good hehavir SrT 

forff»it tht> entv. rYf ♦ 1 bound yourself in default thereof to 

?s bin coZc? of * * : and whereas the said (name) 

vou became -airh (mention the offence concisely) committed since 

you became such surety, whereby your security bond has become forfeited • 

show^ausrtiS'’'' 

days why it should not be paid. 

Given under my hand and the seal of the Court, this day of 

(Seal) 

(Signature) 


XLVII.— Warrant of Attachment against a Surety 

(See section 514.) * 

of 

annealnrfof «‘<dress) has bound himself as surety for the 

Et and tll7r f " f ^ has made 

default, and thereby forfeited to i [Government] 2 . . . t^e sum of .rapees 

(the penalty in the bond) ; 

said to amilorize and require you to attach any moveable property of the 

sa Id (name) which you may find within the district of by seizure and 

so attached "o ’ he not, paid within three days, to sell the property 

and sufficient to realize the amount aforesaid, 

execuT? " "arrant immediately upon its 

Given under my hand and the seal of the Court, this day of 

.18 


(Seal) 


(Signature) 


1. Subs, by the A.O. I960 for "Her Majesty the Queen". 

2. The word. "Empress of India" • omitted by the A.O. IMS, 
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XLVIII. — Warrant of Commitmfnt of the Surety of an Accused Person 

ADMITTED TO BaIL 

(See section 514.) 

To the Superintendent (or Keeper) of the Civil Jail at 

Whereas {name ami description of sure^y^ has bound himself as a surety for 
the appearance of {state the condition of the bond) and the said {name) has therein 
made default whereby the penalty mentioned in the said bond has been forfeited to 
^[Government] 2* ♦ * ; and whereas the said {name of surety) has, on due notice 

to him, failed to pay the said sum or show any sufficient cause why payment should 
not be enforced against him, and the same cannot be recovered by attachment and 
sale of moveable property of his, and an order has been made for his imprisonment 
in the Civil Jail for {specify the period). 

This is to authorize and require you, the said Superintendent (or Keeper), ta 
receive the said {name) into your custody with this warrant and hun safely to keep 
in the said Jail, for the said {term of imprisonment), and to return this warrant with 
an endorsement certifying the manner of its execution. ) 

Given under my hand and the seal of the Court, this 

iSeal) ’ ■ (Signature) 


!aiX.-NOTICE TO THE PRINCIPAL OF FORFEITURE OF A BOND TO KLE.- u.u . .... 

(See section 514.) 

To {name, description and address). 

*u davof ; you entered 

eon^i., <« pr.T •< 

same has been given before me and duly recorded , 

You are hereby called upon to pay the said penalty 'of ^r^pe^s 

Dr to show cause before mo within 
same should not be enforced against you. 

day of 


» A « ^ ^ ^ 

days why payment of the 


Dated this 


{Seal) 


{Signature) 


L-WARRANT TO ATTACH THE PROPERTY OF THE PRINCIPAL ON BREACH OF A BOND 

TO KEEP THE PEACE 

{See section 514.) 

To {name and designation of Police-officer), at the Police-station ^ 

Whereas (name and description), did, on the 

enter into a bond for the sum ,, , of the forfeiture of the said 

a breach of the peace, etc. (aj m the bond), P „,i,orpac nntic* has been given 

bond has been given before me and duly reco^ the said sum should not be 

to the said (name) calling upon him to show cause wjiy 

paid, and he has failed lo do so or to pay the said sum. he. 

This is to authorize and require you to attach by seizure movea 0 p y^_^^ 

longing to the said (name) to the value of rupees within 

you lA fin d within the district of . and, if the said sum be not paid within 

1. Subs, by the A.O. 1950 for “Her Majesty the 

2. The words “Empress of India" omitted by the A.O. 1948. 
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bo sufficient to realise Property so attached, or so much of it as may 

•his warrant .mm;diate.v upTn' its'execmrn 

Given under my hand and the seal of the Court, this day of 

{Seal) 

{Signature) 

LI.-Warrant of Imprisonment on Breach of a Bond to keep the Peace 

{See section 514.) 

To the Superintendent (or Keeper) of the Civil fail at 

the Slid dim r*r fi-v cK * wheicas the said {name) has failed to pay 

called UDon to do cn sum should not be paid, although duly 

moveable property and"an^*orde 7 'hasT°^ cannot be enforced by attaehment of his 
(dcme) in the Civ’il Jail for the period ouZn\lVprloZe“ 

said CivU i'ai'rto re«[r,het-H‘‘r Superintendent (or Keeper) of the 
and hii:: af lylo^ep in th s^ ‘"1° 

riven T T endorsement certifying the manner of its execution. 

Given under my hand and the seal of the Court, this dav of 

>184 ' 

{Seal) 

{Signature) 

Warrant of Attachment and sale on Forfeiture of Bond for Good 

Behaviour 
' {S^e section 514.) 

To the Police-omcer incharge of the Police-station at 

Whereas (name, description and address) did, on the day of 

18 , give security by bond in the sum of rupees 

proof has been olv^n ^ Sood behaviour of (name, etc., of the principal), and 

forfeited • nn/i .• . . whereby the said bond has been 

to show cause whv the {name) callinc upon him 

pay the sa!d su? ^as failed to do so or to 

longinv to attach by seizure movable property be- 

find^ftffi: th^ district . "hlch you may 

tn fUis ’ sncl, if the said suin be not oaid within * 

same, and to mak^'rp? ‘'“‘“‘f’’®!’ as mlay be Lfficient to realise the 

its execution ° you, have done under this warrant immediately upon 

Given under my hand and the seal of the Court, this day of 

(Seal) ■ • 

{Signature) 

2 '■ '’V’" ‘he Queen" ' 

• The words •'Empress of India” omitted by the A.O. 1948, 
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LIU. Warrant of Imprisonment on Forfeiture of Bond for 

' Good Behaviour 
(See section 514.) 

To the Superintendent (or Keeper) of the Civil 'Jail at 

Whereas (name, description and address) did, on the day of 

* , give security by bond in the sum of rupees 

or the good behaviour of (name, etc., of the principal) and proof of the breach of 
me said bond has been given before me and duly recorded, whereby the said (name ) 
has forfeited to i [Government] 2 * * * the sum of rupees and 

whereas he has failed to pay the said sum or to show cause why the said sum should 
not be paid although duly called upon to do so, and payment thereof cannot be 
enforced by attachi^nt of his moveable property and an order has been made for 
the imprisonment of the said (name) in the Civil Jail for the period of (term of 

This is to authorize and require you. the Superintendent (or Keeper) to receive 
the said (name) into you custody, together with this warrant, and him safely to keep 
in the said Jail for the said period of (term of imprisonment), returning th^s warrant 
with an endorsement certifying the manner of its execution. 

Given under my hand and the seal of nhe Court, this day of 

(Signature) 


L Subs, by the A-O. 1950 for "Her Majesty the Queen”. 

2. The words "Empress of India" 'omitted by the A-O. 1948. 
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SUBJECT INDEX 



Abatement 

of appeals, s. 431 — 1297. 
on revision, in case of imprisonment — 1298. 
but not when the sentence is one of fine or 
in cases of compensation under s. 250 in 
proceedings under s. 1 15 (7) — 374, 8BG, 
1298, 1340. 

principle appliealde to revision —1298. 

Abducted Females 

s. 552—1634. 

Abduction 

jurisdiction of Courts in cases of — 580 — 
583. 

charge of — and khlriapping, 770. 
notice of cliarge of kidnapping is not sufii- 
cient notice of a cliarge t f — , 770, 1014. 

Abetment 

— of any ofTence coininilteil by a person 
executing a bond for bieach of peace s. 
121—280. 

— of certain oflVnces compoundable, s. 315 
(3)— 1116. 

conviction of — by Appcll.itc Court, 8'»8, 

1279. 

charge of — where triable, s. 180, ill. (a^ — 
578. 

complaint of— where s. 195 (1) applicable, 
s. 195 (4)— 623. 

conviction of — by .App( Hate Court, 836, 
838, 1279. 

joint trial of persons accused of an olfence 
and persons accused of — , s. 239 {b) — 
841, 851. 

summary trial of — offences, s. 260 (1) (k) 

—933. 

— of suicide, form of charge, see Sch. V 
Form No. XXVIII ( 1 ) {?)'. 
sanction not necessary for charge of — , 
when already sanction given for principal 
offence, 795. 

Absence 

— of Bench Mag'strate, s. 350.'\ — 1138. 
preliminary inquiry in the — of accused is 

illegal— 735. 

— of complainant, s 247 — 870, 871, 874. 
pre.sence in another Court, eftcct of, 874. 

— of juror, see s. 282 — 969. 

— of juror if liable for contempt, s. 3 18 — i 

1064. ' 

— of a party to a proceeding under s. 145, I 
See ‘Parties concerned in such dispute’, I 
405. 

order under s. 145 bad when — of party ! 
due to failure to ascertain where Magis- > 
tratc is holding camp, 411. 
decision of proceedings under s. 145 arrived 
M jn — of parties is bad, 416. 


recording evidence in the — of accused not 
curable, 1142. 


Absconder 
meaning of, 1007. 

absconding not necessarily incompatible 
with innocence, misdirection, 1007. 
attachment of any property of — 149. 
before proclamation — 149. 
proclamation for — sec s. 87, sec proclama* 
lion, 14‘3, 144, 145. 

proclamation and attar hment of property 
of— may be simultaneous, 1 49. 
forfeiture of property of — after regular 
inquiry, 150. 

formalities must be stt icily complied with, 
152. 

restoration of attached property of— s. 89 — 
152. 

sale of properly of — , suit by, 1.52. 
suit to recover properly liom auction 
purchaser, 151. 

Absolute 

order — in Nuisance cases, 311 see 

“Nuisance” onler — if can be reversed, 
326. 

order — after a lapse of several years, 326, 
330. 

no suit will lie against order — , 320. 
party cannot go behind tiie order — , 326. 
procedure on order being made — , s. 140— 

339. 

Accouiplice 

See “Apj)rover — Evidence”, 1005. 
shall be ex.amincd as a witness s. 337 — 883, 
1065. 

e\ idence of — if requires corroboration in 
matcri.ll particulars, 1074. 
jury must be warned against accepting the 
uncorroborated evidence of an — , 1005, 
1023. 

unsafe to rely on — evidence unless 
corroborated, 834, 1005. 
judge should explain to jury what an — is, 
1005. 

by .special judge — 1069. 
who may tender pardon to—, s. 337 — 1067. 
Sec ‘Effect of the Amendment’s. 337— 1167. 
commitment of an — on forfeiture of 

pardon, s. 339 — 1073, 1075. 
procedure in trial of such — , s. 339 — A, 
1000. 


Accused 

no definition of — , 1083. 
abatement of appeal on death of—, s. 431 — 
1297. 

acquittal of — , appeal against by State, s. 
417 and by private complainant, 8. 4 1 7 
(3), 250. 

ipotion against acquittal, s. 439, 1357, 
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reference under s. 438 in order of acauittal 
of— 1331. ^ 

revision against an order of acquittal of— 
1353, 1354. ^ 

admission by— in an inquiry under s. 202— 
1 1 58. 

admission of the pleader for — appellant 
curable under s. 537 — 1257. 
affidavit by — is not worth the paper on 
which it is written, 1341. 
affidavit in applications by — compulsory in 
cases of application under s. 526—1220. 
aflidavit may be made by— in support of 
an application for tranafer, 1220. 
notice must be given to — to show cause 
why transfer under s. 526 (3) should not 
be made, 1221. 

alteration or addition in charge to be read 
and explained to— s. 227 (2) — 790, 793. 
alteration or addition of the tharge if 
Prejudices , new trial may be directed 
or trial suspended, s. 229—794. 
alteration of the (harge if not prejudicial 
to— trial may proceed, s. 228—793. 
attcntlancc of— bcfoic police-officer not 
comj>ulsory, 485. 

— cannot be examined as a witness, defence 
s. 342A— MOO. 

confession of—, ss. 164, 533—512, 1250. 
copy of memo of local inspection shall be 
furnished to- free of cost, s. 539 f2) — 

copy of Police Diary— when entitled to 
s. 173 (4)— 556. 

cross-examination by or on behalf of rieht 
of—, ss. 208, 256— 735, 910, 921. 
crosr*cx3min3iion of Court witnesses by*~ 
right of — to call defence evidence, 927. 
such right conferred bv s. 257—924. 
defence of—, s. 340-1081. 
deaf and dumb—, s. 341 — 1085. 
detention of — , in Police custody, see 
“Police”. 

—entitled to a copy of charge, s. 207A (8), 

8. 210 (2)— 723, 743. 

entitled to a copy of examination of 
supplementary witnesses after commit- 
ment, s. 219 (2)- 764. 

—entitled to show cause against convic- 
tion as well in applications for 
enhancement of sentence, s. 439 (6)— 

1334, — Notice to — before enhancement 
— 1349. 

examination of — , as a Court witness not 
permissible, 1620. 

> (if necessary) for the purpose of en- 
abling him to explain any circumstan- 
ces, s. 207A (6), s. 209 (1)— 723, 736. 
under s. 242 in summons cases, 859. 
before discharge under s. 251A (2) 
s. 253—897, 909. 

—under s. 342 in all cases. 1086, 1091. 

— before committing Magistrate shall be 
tendered by the prosecutor and read as 
evidence, s. 287—974. 

—in Session Trial, s. 289—983. 
under s. 342 not necessary in case of 
additional evidence under s. 428 — 1091. 


object of examination of—, under s. 324— 
1 088. 

is examination of— , under s. 342 manda- 
tory ? It does not vitiate trial unless 
accused is prejudiced, 1088—1089. 

, under s. 342 does not apply to pro- 
ceedings under s 110—1091. 

—not liable to punishment for refusing to 
answer questions s. 342 (2)— 1087. 

, under s. 342 whether obligatory i n the 
case of Court witnesses, 1092. 
time for examination of—, 1093. 
examination of— to be translated in all 
commitments s. 218 (2)— 762. 
should not be asked incriminating ques- 
tions or composite questions in exami- 
tion, 1 159. 

manner of recording examinalion of — . 

s. 364— 1156. 

non compliance witli the provisions of 
ss. 164 and 364 regarding recording 
of examination of— curable under 

s. 533— 1250. 

cci tificale of voluntariness of confession of 

cured by the evidence of the Magis- 
trate, 1250. ® 

procedure under Chap. XXXIV, 

1362. 

Magistrate may dispense with personal 
attendance of accused, ss. 205 and 540A 
—714, 1620. 

personal attendance for making statement 
s. 342 not necessary, 715. 
conviction of — , see “Summons-case”. 

“Warrant- trial”. 

judgment to be delivered in presence of — , 
exception, s. 366 (3)— 1164. 
record of evidence in the absence of — . 

s. 512— 1192. 

release of — , see “Summons case”. 

“Warrant-trial”. 

—on bail, ss. 496—498 - 1 1 73—1 1 80. 
—pending revision, s. 435 (I)— 1301. 

— pending reference under s. 438 — 1328. 
remand of— see “Remand”, 
representation of — by lawyer in s. 202, 
proceedings or before process is issued 
bad, 698, 707. 

right of — and not of complainant to 
^ demand de now trial, 931. 
right of — to call for and inspect statements 
recorded under s. I6I, 488. 
to get free copy of F. I. R., police report : 
statement recorded under s. 161 and 
574, other documents s. 173 (4)— 557. 

— to inspect diaries, 553, 
statements to Police Officer not admissible 
against — except as provided in proviso, 

s. 162 (I)-491, 503. 
where consequence ensues, s. 1 79 — 574. 

When and how to use Police Diaries, 
s. 162—503. 

Appeal against conviction of— See “Apn 
peal”. 

Accosacion 

false, frivolous or vexatious, s. 250 — 87$. 
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Acquittal 

of accused, see “Accused.” 
absence of complainant, set “.\bsi ncc”' 
composition of olTence under s. j 45. 
has the efl'cet of — , s. 345 (G) — 1 1 Ui. 
interference with orders of— in revision, 

s. 439 (4) note — 1353, 1357. 

State Government can appeal against — , 
s. 417-1250. 

Private complainant can appeal against—, 

s. 417 (3) — 1251. 

Limitation in such cases — 1256. 

Limitation in case of Slate appeal — 90 
days — by private complainant— 60 ilays 
—1256. 

Notice to Respondent in such cases, 
s. 422-1264. 
meaning of — , 1355. 
motions against — , 1357. 
to convert a finding of— ijito one of con- 
viction— 1354. 

distinction between motions by [)iisatc 
party against — and appeals by State 
Government from -873, 1357 
— on a date not fixed for Itcaiing, clTcci of, 

873, 1221. 

— on ground t f Lunacy, sec “Lunatic 
previous — bars second trial for same 
offence, s. 403 — 1214. 

8. 403 applies to — under ss. 247,345 — 

1220. 

withdrawal having the cllecl of — , 

s. 240—856. 

withdrawal by Public ProsccuU)r after 
framing of charge has the eflcct of -in 
respect of such offence or ollenccs, 

s. 494(b)— 1462. 

sec “Summons-case”, “Wariant-trial”. 

Act 

— includes omission, s. 4 (2) — 14. 

Additional Chief Presidency Mat?istratc 

— when subordinate to Chief Presidency 
Magistrate — 1577. 
see also s. 21 (2) — 66. 

Additional District Magistrates 

—subordinate to District Magistrate for 
the purposes of s. 192 (1), s. 528 (2) and 
(3)— 45. 

Additional Evidence 

— may be taken in appeal s. 428 (2) — 1-91. 
Appellate Court shall record its reasons 
before taking — , 1292. 
omission to record reasons if an irregula- 
rity— 1294. , 

power limited to appeals under Chap- 
ter XXXI, 1293. 

S3. 428 and 540 do not authorise examina- 
tion of accused as a witness— 1294. 

8. 342 docs not apply to — , 1091, 1294. 
remand by Appellate Court for — , finding 

whether legal — 1292. _ 

Appellate Court may itself take—, 1293 
or direct it to be taken by Magistrate, 
1294, it may certify such— to the High 
Court, 1294. 


ili^^Ii Couil’s power to dircft furliier in- 
(jiiiry or take— in capil.il seiucnce cases, 
s. j/j - 1 1. (>, 1 187. 

— must be taken in a( t>'rcl.ince with provi- 
sions ol Ciiapier XX\' ol the Code — 
1295. 

Addition of charge 

dillerencc between ss. 226 and 227—790. 
power of Couri regarding — , 791. 
power to ,id<l a cliarge at any lime before 
judgment, 791. 

^ ower of Sessions Court n sli icted to llic 
indifimenl, 789, 791. 

— ulicn not permissibh-, 7!)) . 

— must be in llie n.iinre of an alteration 
and not the addition of a new charge, 

796. 

power of the Sessions Judge to adtl a 
charge —789, 791. 

— witlnnit as>igning reasons, improper — 

791. , 

procedure laid down in ss. 227 to, 231— ^ 

790. 

procedure after addition, s. 228 — 793. 
stay of pitKceiling if - is ‘»nc lor wliich 
sanction necessary, s 230 —791. 
when new liial after--niay be directed, 
s. 229-793. 

recall ol witnesses after—, s. 2 j1 795. 

amendment .slitmld be in.idc loimally and 

appear on the lace ol the rccoid, 792. 
s. 537 covers irrcgnlarily in, 797. 

Addition of Parties 

— in proceedings under s. 145 -410. 

— of stranger, 410. 

substitution of legal represent.itives on 
death of a party s. 145 (7)— 374, 377, 
426. 

—or substitution of relative on death of 
complainant — 874. 

— Oil svibslitutioii of an<)thcr servant, 07 ji 

AdJilioiial Sessions Judge 

Appeal from— lies to High Court, s. 410- 

1240. 

appointment of — , s. 9 ( 1) 13. 

—hears appeals if empowered by Mato 
Government or on transfer by Sessions 
Judges. 409-1239. 
transfer for disposal by, s. 17 (4)- 00. 
—power to take cognizance, s. 193 (2) 

power to report to Higli Court under s. 438 
(2)- 1328. 

Address 

—of convicted olfciidcr s# 505“16s)9. 

Adjournment on ,i w 

— on reasonable ground s. 3H (l-AJ— 

1108. 

—of summons case, s. 247—870. 

Case adjourned for argument, 873. 

Case adjouniccl for judgment, 873. 

Magistrate not bound to wail for complain- 
ant until the Court is about to close 

for the day, 873. „ , , 

case postponed to a certain date called at 

11 a. m., 872. 


1790 


CODE OF CRIMhVAL PROCEDURE, 1898 


—of enquiry of trial s. 344—1103 
ordinarily inexpedient to adjourn a Scs- 
Sion Trial, 1104. 

improper refusal of an application for-, 

insufficient cause for — , 1 109. 

— ngffiiy refused where witness not called, 

— sine die, 1 1 09. 

costs may be imposed for granting—, 1 109 
—should be granted to enable the accused 
to properly defend himself or produce 

defence evidence, 1108. ' 

see s. 257 note No. 3, 925. 

—IS compulsory under s. 526 (8) but 

sccond-undcr s. 526 (11) to move the 

fa?!'.''' claimed as of 

rigiit, J5u9. 

Sessions trial, 

s- {J), if the person moving had a 
previous opportunity— 1547. 

Administration of Justice 
Uricnce against — 

sec Complaint under s. 195, ‘Contempt’. 

Admissibility 

^ medical witness s. 509 
— of deposition of witnesses to prove the 

absconding of accused taken in his ab- 
sence s. 512—1505. 

^cmcd-oli)"" a'^scncc of ac- 

taken on commission s. 503 

— H88. 

—of approver’s c\idcncc recorded in 
preliminary enquiry— 979. 

opinion of neighbourhood — 
-of report of Chemical Examiner and 

i5criologi.st s. 510-1500, 1501. 

but a certificate from a professor without 
1500 ® " inadmissible- 

certificate of ‘Additional Chemical Exami- 
ner inadmissible— 1502. 

—of report when it is tendered in evi- 
dence — 1501. 

It cannot be made use of for the first time 

in appeal— 1502. 

—of statements by witnesses at police in- 
vestigations. 161— 489. 

—of statements under s. 364—531, 1022. 

Admission 

—or consent of accused, if order under s. 

1 10 can be passed, 233. 

243, 255— 

ool, 9i6, 

—of accused, implicating himself and 
offiers not First Information, 472. 

■—953 conviction on s. 271(2) 

procedure on— by co-accused, 956. 

amount to or plea of guilty, 

in murder ^ses not usual to accept-or 
plea of guilty, 966. ^ 


—of pleader, 954, 1294, 1599. 
see ‘confession’. 

Adultery 

cornposition for an offence of— can only bt 
cHcctcd by the husband, 679. 
conviction for— on a charge of Rape, 676. 

idiot, lunatic or minor husband, complaint 

0*“ on behalf of, 

s. 199 proviso, 676. 

petition by husband to coerce his wife to 
get back jewels no complaint for— 679. 
death of the husband after instituting pro- 
secution for—, effect of, 680. 

what is a complaint for— under s. 199— 
079. 

complaint to police insufficient, 679. 
docs it include examination of complain- 
ant .•* G79. ^ 

meaning of living in— in s. 480(4) — 1421. 

mere fact that wife is living in— will not 
bring the Older to an end, or if they arc 
living separately by mutual consent, 1438. 
ollence of— coinpoundablc s. 345 — 914. 

Adult Male 

—members of the family may be served 
wlien person summoned cannot be found 
s. 70— J29. 

—cannot be found by due dcligcncc, 130. 
lorm of aflidavit as to substituted service 
on— ,130. 

Advocate 

is included within the definition of 
‘pleader’ s. 4(r), 14. 

other than Advocate General or Standing 
Gouriscl cannot claim tiic right to con- 
duct prosecution without permission, 
s. 495—1467. 

J leader or — engaged by a private prosecu- 
tor to act under the direction of the 

1 ublic I’rosccutor s. 493—1162. 

Public Prosecutor may delegate the conduct 
oi the ease to an— i^rovidcd lie retains 
general management, 1462. 
rigiit of a private prosecutor — subordinate 
to Stale Prosecutor — 1570. 

Ad vocal c-Gencral 
definition of— s. 4(a) — 12. 
see Chapter XXWIII. 

— may conduct prosecution without per* 
mission s. 495 — 1467. 

— may withdraw prosecution s. 495(2) — 

1467. 

no affidavit necessary in eases of transfer 
when — is the applicant s. 526(4) — 1546, 

1533. 


Adulteration 

destruction of adulterated food, drink, drug 
or medical preparation, s. 521(2) — 1534. 

Aflidavit 

is — necessary in all applications to High 
Court except where facts in petition arc 
supported by certified copies— 1341. 
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applications for transfer shoiikl always b - 
supported by alliclavil except in c.jses 
where Advocate General js the appli- 
cant — 1553. 

authorities before whom — s may be sworn, 

s. 539AA— 1613. 

— when made by accused person is not 
worth tlie paper on which it is svrilien — 

1341, 1553. 

if accused may swear — in transfer applica- 
tion, 1553. 

inaccurate statements in — 15‘)3. 
form of— annexed to a ()etition for re\i- 
sion, 1316. 

— in proof of condiu t of public servant 
s. 539—1612. 

complainant may ssvear — , 1953. 
contents of — , 1611. 

Courts and persons before wliom — may be 
sworn, s. a39 — 161 i. 

— before a Dtputy Magistr.itc cannot be 
used before the 1 ligii Ctuiit, 161 1. 
but — before any Magisti ate may be sworn 
when not used in iligb Court, s. 539 — 
1611. 

— before Nazir of a Subordinate Court 
not authorised — 1612. 

Court may order scandalous and irrelevant 
matter in an — to be struck out or amen- 
ded s. 539A(2)— 1612. 

Affirmations 

— to be used before High Court, before 
whom to be made s. 539 — 161 1. 
form of — for juror, s 281, 968, 969. 

Affray 

Order in urgent cases for prevention of 
— or riot not to last for more than two 
months in the absence of extension by 
notification, s. 144(6), 367. 
disturbance of public tranquility or riot, 
or — , 345, 355. 

Age 

Objection to juror on the ground of being 
under — of 21 years, s. 278, 966. 

Power of Court to release on probation of 
good conduct person under twenty one 
years of — , s. 562 — 1652. 
release of persons of any — , witJi admoni- 
tion when convicted of theft etc. s. 562 — 
1652. 

Agent 

Accused may be permitted to appear by — , 
s. 205, 714. 

Commitment of purdanashin ladies exempt- 
ed under s. 205 not illegal, 750. 

* — of owner or occupier of land, when 
bound to report certain matters s. 45 — 99, 
102 . 

—not restricted to servant, 102. 
non-resident Zamindar cannot be bound 
down to keep the peace for acts of local 
206. 

possession of an — ,or servant which is per- 
missive cannot give any party to a pro- 
ceeding under s. 145, locus standii, 407. 


Possession in s. 1 15 pr<»cceding may be 
dcd.irod in favour of — of non-resident 
Zemindar, 108. 

Pi'litic.il — ,cei tilica(c of, s. 188 — 592, 594. 
— ccriilieatc cannot revoke or cancel certi- 
lic-Hes issued, s. 188 — 595. 
absence of such teruhcalc — 595. 
copies of dep<>sitions or exhibits before 
jK)litical shall be received in evidence, 
s. 189—596. 

Aggrcg.itc Sentence 

aggregate of consecutive siiilcnce, taken 
into t onsideralion fin pm poses ol appeal, 
s. 35(3)--85, 91, 93, 3ee “Appeal”, 
“Simniee”. 

Aid 

Public when bound lo assist Magistrate or 
Police ilemamling , s. 12 — 9/. 

— to person oliiei than [)ohcc ollicer, cxc- 
culnig waii.inl s. 43 — 97. 

Alienage 

— is a grouml of objection to a juror, s. 278 
^b)— 9 l»6. 

Allegation 

— IS one ol bias under s. 526(l)(a) — 1545. 
adual bias need not be provevi, 1558. 
‘compl.tinl’ means — lliai suiue prson has 
commiHed ullentc, s. I (b) — 13. 

Allowance 

— in maintenance proceedings, s. 488 — 
1420. 

rate not exceeding live hundred rupees in 
the whole, 1 120, 1427. 
monthly—, payment directed, 1427. 
aileralion in — , s. 489, 1443. 

Alter 

meaning of — , in s. 227 — 790, 791. 
power of Appellate Court to— a finding of 
acquittal into one of eonvietion— 1280. 

— the finding, maintaining or reducing 
sentence — 1277. 
meaning of~tJic linding, 1278. 

Alteration 

ol‘ allowance in maintenance cases, 

s. 489—1443. 

—in the law by s. 222 (2), 779. 

of sentence by making subsequent 

sentence concurrent s. 397, 1204. 

—of sentence by Appellate Court whether 
amounts to enhancement or not, 1281. 
—of judgment forbidden except to correct 
clerical errors, 5, 369, 1 175 — 1 17/, 

—of order for disposal of property by any 
Court of appeal etc , s. 520 — 1531. 

Alteration of Charge 

Sec “.-Addition of Charge”, 

— by Appellate Court, 1279. 

— includes “withdrawn”, 789, 791. 

— when to be made, 792. 

after the charge has been read and ex* 
plained, 677, 792. 

^ conviction for a different offence per- 
missible, 793. 

„ „ is bad, 793, 797. 
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—must be pressed by the 
prisoner, /93. • 

trial inay immediately proceed after 

, s« ^—8—793. 

When proceedings should be stayed for 

want of sanction necessary for the altered 
charge, s. ‘^30, 794. 

*^*^*rt^ recall witnesses after—, 

elTect of material error, s. 23'^ 795 

conviction under s. 332 by“ second class 
Magistrate cannot be altered to one 
under s. 323—792. 

Alternative 

-Charge \vherc it is doubtful what 
ottence has been committed, s. 236-826 
Form of—, Sch. \*, Form XXVIII (d). 
charge applicable when doubt as to the 

facts which constitute one of the de- 
ments of the olfence, 827. 

— u when bad, 829. 
s. 236 controls s. 237 and docs not apply 
to^a case where no doubt as to oH'eiice, 

Alternative judgment 
—when may be passed. 

— 1165,1174. 


s. 367 (3) 


Ammunitions 

trial of offences relating to—, s. 184—587. 

Amount 

^'*‘'*^* excessive, 

S. 498— 1479, 1481. 

—of maintenance, 1420, 1427. 
increase of—, s. 501 — 1486. 

—how to be fi.xed, 1428. 

Ancillary orders 

see section 423 (I) (d)— 1266, 1282. 
disposal of property, s. 517 — 1523. 

—in appeal etc., s. 520—1531. 

Animals 

investigation by police into death caused 
by—, 5. 174—563. 

Annoyance 

temporary order for prevention of— 
s. 144—345. * 

Answer 

—what questions witness at police inves- 
486*489*^ hound to answer, s. 161 (2) 

—of witnesses to police may be reduced to 
writing, 488. 

Such -cannot be made the basis of a 
prosecution under s. 211,1. P. C., 489. 
refusal to — not punishable under ss. 176. 

179 and 187, I. p. G.— 489. 
what questions witnesses in investigation 
into sudden death bound to— and may 
refuseto— , s 175—566. 
recording question and — when verdict of 
jury taken, s. 303 (2), 1029, 1032. ■ 
reconsideration of verdict when— reveals 

*hat they have not understood the law, 

1 


—of accused to be recorded in full and in 
the language in which he is examined, 
s. 364, 1156, 1158. 

Imprisonment or committal of person 
refusing to—, s. 485—1413. 

Apartment 

breaking zenana— in order to effect 

arrest, s. 48—108. 

Apology 

discharge of offender on submission of 
apology, s. 434—1412. 

Appeal 

abatement of — on death of accused, except 

one of fine, s. 431— 1297. 

additional evidence may be taken on — . 

s. 428— 1291. 

see “Additional Evidence”. 

.adjournment of—, 1270. 

periods of Limitation in prosecution of—, 
1230. * 

^computation of the period of Limitation, 

i ^ 0 V* 

extension of the period, 1231. 
special Limitation for-, 1230. 
special light of — in certain cases, ss. 411, 

41 lA, 412, 413, 414, 415, 415A, 418 (2) 

forum of—, 1230. 

— from order requiring security to keep 
peace or good behaviour, s. 406 — 1232. 
—from order refusing to accept or reject a 
surety, s. 406A— 1233. 

—from sentences for contempt— to whom 
lies, s. 486, — 1416. 

— from sentence by Magistrate of the 
second or third class s. 408 — 1231. 

— may be transferred, 1239. 

— from sentence of Assistant Sessions 
Judge or Magistrate of the first class, lies 
to Court of Session s. 408—1234. 

— lies to High Court against conviction 
under sedition section, s. 408 (c)— 1234, 

1238. 

“convicted on a trial” excludes — from 
security sections, 1237. 
a person ordered under s. 562 has a right 
of—, 1236. 

— from sentence exceeding 4 years lies to 
High Ccurt, 1238. 

concurrent sentences should not be added 
together for—, 1238, 1248. 

— to Court of Session how heard, s. 409 — 

1239. 

Additional Sessions Judge may hear such — 
when, 1240. 

— from sentence of Court of Sessions, 1240. 

— from sentence of Presiding Magistrate, 
s. 411— 1261. 

—from sentence of High Court in 
Original Side Session, s. 41 lA — 1242. 
to substantive imprisonment exceeding 6 
months or fine exceeding two hundred 
rupees, s. 41 1 — 1241. 
no — in certain cases, s. 412 — 1244. 
no— in petty cases s. 413 — 1245. 
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no — under orders passed under the Court 
Fees Act, 1248. 

no — from certain summary convictions 

s. 414-12i‘J. 

but appeal lies when two or more punish- 
ments mentioned in ss. 4r.h 414 com- 
bined s. 415 — 1249. 

no — against an order under s. 488 — 1233 
appeal against order forfeiting boml, 

S.515— 1517. 

Court of appeal may modify, alter or 
annul order disposing of property, 
s. 520—1531. 

— order upon restoration of attached 
property, 154, 1232. 

special right of — in certain cases, s, 415A — 

1250. 

Appeals from coni-ktion 

aggregate sentence how calculated, s. 35 
(3)-85. 

— on Nshat matters admissible s 418 — 1257. 
Rule to apply in trying — , s. 423 — 12G5. 
distinction between — from conviction and 
— from acquittal. 1265, 1269. 
on the same footing, 1269. 
period of Limitation for such — , 1269. 
summary dismissal of, s. 421 — 1261. 
practice in the Mullasil, 1263. 
reason for dismissal, 1261. 
dismissal for default not permissible, 1262. 
form of petition of appeal, 1259. 
Presentation of appeal, s. 419—1259. 
no special metliod enjoined, — 1259. 
copy of judgment to accomp.iny unless 
exempted,— 1260. 

may lie on a matter of fact as well as of 
law except where trial by juiy, s. 418 

1257. 

— rejected, second petition not maintain- 
able, 1261. 
jail— ,3.420—1260. 

jail — rejected, second petition not main- 
tainable, 1261. 

jail—, when admitted, convict may appear 
in person, 1261. 

— restricted to selected grounds not per- 
missible, 1269. 

— cannot be admitted on ground of sen- 
tence only, 1269. 

— notice of appeal s. 422 — 1264. 

Power of Appellate Court 
— to alter conviction, 1265, 1274. 

■“to alter the finding when maintaining 
sentence not confined to cases under 
ss. 237, 238— 1277, 1278. 

— can find the appellant guilty of an 
offence of which he was acquitted, 

1278, 1280. . . , f 

no power to rehear a criminal alter 

signing of judgment — 1270. 

— to send for the record of the case and 
after persuing record and hearing appel- 
lant or his pleader pass ordcis 1271. 

— reverse the finding and sentence, acquit 
and discharge accused or order retrial, 
8.423 (!) (b)-1265. 

— retrial without notice to accused bad 

1276, 


ivholc case rc-opcnccl on retrial, 1276. 
retrial w’hcn not necessary, 1276. 

— It) remand — 1 275. 

— t)r Older further intpiiry, 1265. 

— to try tile olleiuler itstdf — 127(i. 

— to direct commitment befoie Se.ssions 
Com I, 1275, 1276. 

— to alter the linding maintaining or re- 
ducing sentence, 1277. 

— to alicr the linding and as a Court of 
revij-ion and a Court of — enhance the 
sentence, 1280. 

Session Judge has such power — 1280. 

— to pass an order under s. 106 (3) — 1280. 

— to make any amendment tr consecjiieii- 
tial or incidental order — 1282. 

— to lake additional cvitlence s. 428 — 1291. 
see “Additional I'.vidence”. 

no power to expunge remarks from judg- 
ment. 1282, 1283. 

order for composition, if a consequential 
or incidental order, 1283. 
bail may be granted s. 426 — 1288. 

Appeals against sentence of dctith 
period of limitation, 30 days from the date 
t)f sentence, 1230, see .Addenda ( 1). 

— lies both on quistion of law and 
fact and any other person coiuictedat 
the same trial may appeal on facts, 
s. 418 (2), 1257. 

Jury Appeal 
see “Jury". 

Appeal against acqiiitlal 

Slate or Central Gosermnent can — , s. 417 — 
1250. 

Private complainant can— s. 417 (3), — 
1250. 

When acquittal will be set aside, 1253. 
Principles governing intciference — 1254. 

— against an order under s. 118, 
s. 406—1232. 

notice to respemdents, s. 422 — 1264. 
arrest of accused in — s. 427 — 1290. 
peiiod of limitatiem for— by State is 
3 months, 1252. 

— by private complainant— 60 days. 

Legal Remembrancer has the right to 

file — , 1252. 

Appeal from any other order 

— contemplates appral from an order un- 
der s. 515 or 514 of the Code, 1282. 

Judgment in Appeals 

two appeals in two separate cases tried 
together, 1268. 
contents of, s. 424 — 1286. 
illustrative cases of — , 1287, 1288. 

Higli Court to certify its — to lower Court 
which shall carry it into effect, s. 425 — 
1288. 

— under s. 476B — 1286. 

— applicable to an order under s. 1 18, 1285. 
— must be read subject to s. 367, 1286. 
Provisions of s. 367 — against an order 
directing compensation, 1287. 

— is final, exceptions, s. 430 — 1296. 
procedure where Judges of the High Court 

delivering — are equally divided, s. 429 — 
1295. 
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Appearance 

proclamation for — of person absconding, 
s. 87 — 143. 

restoration of attached property on — s. 89 

issue of warrant in lieu of, or in addition 
to summons for—, s. 9J— 154, 
recording reasons if mandatory, 156. 
pOAver to take bond for — from person pre- 
sent in Court, s. 91 — 156. 

arrest on breach of bond for — , s. 92 157. 

power to dispense with personal attend- 
ance, 1 16-261. 

bond for — before Magistrate of person 
released after investigation, s. 169 — 545. 
Magistrate to take seruritv for— before him 
on a day fixed, s. 170-546. 
issue of Process for —of accused, s. 204 - 

/ I V* 

Appellate Court 

duty of—, 1270. 
powers of—, s. 423—1265. 
see ‘Powers of Appellate Court’, 
power to excuse delay in filing appeal not 

within s. 423— 1269. 

may stay order for disposal of propertv 

s. 520-1531. I 1 '^y 


Appointment 

— of prosecutor for particular case, s. 492 
— 14 58. 

—of foreman of jury, s. 280—968. 

—of superior officer of Police for reciev- 
ing reports under s. 157-480. 

Apprehension 

—that a disturbance of the peace is likely 
to occur, ss. 107, 145, 195, 206, 372, 396 
—to persons liable to be tried by Courti 
martial, s. 549 — 1631. 

restoration of attached property on— of 
absconder, s. 89 — 152. 

Approver 

see “Accomplice”. 

— forfeiting pardon. Magistrates may put 
him in the dock but he cannot be ioinilv 
tried, 1073. ' 

— if tried, should be tried separately and 
after the trial of the other accused 
over, 1075, 1078. 

—ought to be asked if he relies on pardon 
as a bar to his trial, 1076. 
evidence of— 247, 1005, 1074. 
evidence of— recorded in preliminary in- 
quiry though retracted in Sessions Court, 
if substantive evidence, 979 
—entitled to plead at such trial that the 
conditions have been fulfilled, the prose- 
cution to prove conditions not fulfilled 
1079. 

Public prosecutor to certify — not fulfilled 
the conditions on wnich pardon was 
granted s. 339, 1075. 
procedure in trial of — s: 339A, 1080. 
misdirection in explaining law relatme to 
“ 1005. 


Arbitration 

can proceedings under s, 145 after— still 
continue ? 385. 

Arms and Ammunitions 

trial of offences relating to—, s. 184—587 
588. 

may be enquired into or tried in a Presi- 
dency town, s. 184—588. 

Army 

power of police to arrest without warrant 
person suspected deserter from the—, 
s. o4 1 10. 

powers of Commissioned officer of the— 
to disperse assembly, s. 131—300. 
exemption of persons in the— from liabi- 
lity to serve as jurors, s. 320-1055. 

Arrears 

— of maintenance can not be recovered 
for more than a period of one year, 
1428. ^ 


Arrest 

analogous law of—, 105, 106. 

—after escape, s. 66—126. 
provisions of ss. 47, 48 and 49 apply to 
such—, s. 67—126. 

—by \fagistrate, s. 64, 65—124, 125. 

—by private person, s. 59—1 19. 

— by police officer, how such person may 
be discharged, s. 63 — 124. 

Chaukidar if a police officer, 112, 121. 
compensation to persons for groundless- 
in Presidency Towns, s. 553—1636. 

— how made, s. 46, procedure of — , 104, 
106. 

— of vagabonds, habitual robbers, etc., 
s. 55—115. 

no unnecessary restraint, s. 50 — 108. 

— for refusal to give name and residence. 

s. 57—118. 

— power to seize offensive weapons, 
g. 53—109. 

power to break open doors and windows, 

s. 49—108. 

procedure on — of person outside local 
limits of jurisdiction, ss. 85, 86 — 142. 
resistance to— 103. 112, 140. 
illegality of arrest if affects trial, — 107. 
search for place entered by person sought 
to be arrested, s. 47 — 107. 
procedure where ingress not obtainable, 
s. 48-107. 

search of arrested persons, s. 51 — 108. 
who may — , 104. 

woman at the time of— should be searched 
with decency, s. 52 - 109. 

— without warrant s. 5-1 — 109, 111. 
to — without justification is a serious 
encroachment upon the liberty of the 
subject -97, 111, 112, 116. 
omission to show the warrant, 1 12. 

E.xistence of a warrant is 'credible infor- 
mation’ — 113. 

without warrant not to be detained for 
more than 24 hours, s. 61 — 122. 
s. 61 if applicable to Calcutta Police, 123. 
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procedure where police-ofTicer deputes 
subordinate to arrest without warrant 
s. 56—116. 

s. 537 if cures defect in — , 1 12. 

— without warrant to prevent cognizable 
ofiences 8. 151— 462. 

Warrant of arrest, continuance of, s. 75 — 
133, 135. 

— to whom directed, s. 77 — 137. 
may be directed to landholders etc. s. 78 — 
138. 

— directed to a police officer may be execu- 
ted by any other police officer s. 7‘) - 138. 
endorsement should be by name, 138 
essentials of a valid — , 133. 

Form of — Sec Sch. V, Form 11, 133. 
substance of — to be notified before arrest 
and if necessary warrant should be 
shown to person arrested, s. 80—139. 
resistence to arrest under illegal —is not 
an ofience, 140. 

person executing— to brin^ prisoner before 
the Court without unnecesxary delay, 
s. 81 — 140. 

— may be executed at any place in India, 
s. 82—140. 

arrest outside Imlia illegal, 140. 
execution of —outside jurisdiction, ss. 83 — 
86-141, 142. 

when — cannot be executed, proclamation 
should be published, s. 87—143—11-1. 
issue of — in lieu of, or in addition to, 
summons, s. 90—154. 

recording reasons before issue of— whetlier 
mandatory — 156. 

cannot issue— against jurois s. 90—154. 

Form of— see Sch. Form 7, s. 555 - 1538. 
not to supersede, s. 90, 155. 
when — may be issued in the first instance, 
155. 

Court may issue — on breach of bon 1 for 
appearance s. 92 — 157. 

— may be issued in case (if a person not 
present in court in security proceedings 

s. 114— 262. 

Court cannot issue - without recording in 
writing the grounds, 263. 

Provision of Chapter VI generally appli- 
cable to — , s. 93 — 157. 

Court fees on—, 135. 

— of accused in appeal from acquittal 

s. 427—1290. 

Asaault 

Joinder of charges in - and hurt s. 235. 
ill. (g) under ss. 352 and 323 I. P. C., 816. 
Compoundable s. 345, 1113. 

— under s. 357 I. P. C. compoundable with 
the permission of the Court, 1 1 14. 
security for keeping the peace on convic- 
tion for— , s. 106 — 185, 187. 
separate charges where person commits 
offences of rioting, grievous hurt and— a 
public servant s. 235 ill. (g), 816. 

Assembly 

Sec ‘^unlawful assembly’*, 


Assistance 

to be rendered to Magistrates and Police 
by ail persons s. 42-97. 

Assistant Chemical Examiner 

report of — may be used as evidence s. 510 
— 1500 

report of .Analyst appointed by Calcutta 
Corporation is not evidence — 1502. 

Assistant Sessions Judge 

.Assistant Sessions Judge appointment of — 
s. 9 (3)— 43. 

Jurisdiction of — , 44. 

— subordinate to Sessions Judge— 60. 
s. 17 (3) powers of— 62. s. 31 (3)— 78. 
appeal from s. 108 proviso (b), 1234. 

Attachment 

when— of any property movable or immov- 
able or both belonging to proclaimed 
person may be ordered s. 88- 146. 
where property subject to— is of live stock 
or is of perishable nature, (^ourt may 
order immediate sale, s 88—147. 
when Older of — passed by a Magistrate not 
empowered, such order is void s. 530 
(a)— 1584. 

claims against-s. 88 sub-sec. (6 A) to 
{6-E)— 147, 149. 

Court fees charged for warrant of — , 152 
Form ( f — Sch. V, Form No. \’I (three 
forms) formalities must be strictly com- 
plied with, 152. 

— not illegal, person making same not to be 
deemed trespasser s. 538—1611. 
restoration of attached property s. 89 — 152. 
right of third parties, 151. 
sale of property under — by Collector, 151. 
suit maintainable to recover possession 
after sale, 151, 152. 

.Appeal against order rejecting restoration 
of property under — , s. 405, 1232. 
fine imposed on jurors for non-attendance 
shall be covered by— and sale of any 
movable property belonging to them, 

s. 332—1062. 

revision lies against an order of— under 

s. 88 -152. 

Attempt 

breach of bond, s. 121—280, 

— to commit offence, when summarily 
triable, s. 260. 261—933, 938. 

— to commit ofience when the offence is 
compoundable .s. 345 (3) — 1116. 
police may arrest without warrant persons 
who— to escape from lawful custody, 
s. 54 (5) -95, 110. 

no separate charge for — to commit an 
offence necessary when person is charged 
with substantive offence s. 238 (2-A) — 
836. 

provisions of s. 195(1) apply also to—, 623. 

— to injure public property, police officer 
may of his own authority interpose to 
prevent s, 152 — 463. 

joint trial of persons accused of an offence 
or of an — to commit such offence s. 239 
(b) see also cl, (e) — 841. 
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Attendance 

— of accused s. 204—710. 
personal— of accused when may be dis- 
pensed with s. 205 — 714. 

—of accused in security cases, s. 1 IG— 264. 
— of witnesses — s. 207A (12) — 724. 

-of witnesses before police-officer s. IGO— 
464. 

punishment for disobedience to— of witnes- 
ses before police-officer, 486. 
when of witness may be dispensed with 
commission issued, s. 503—1488. 

Attorney 

— of High Court included in term “Plea- 
der” s. 4 (r)- 14. 

Autrefois acquit 

distinction between— reproduced in s. 403 
and statutory acquittals under ss. 494 

247 and 345 — 1220, 1221 . 

maxim of — is that no one ought to be 
tried twice upon the same facts. 1218. 
principle of— has no application when 
accused is discharged under s. 207.\ (b) 
or s. 253— 1218. 1220. 
applicable also lo ac<iuitlal under s. 494 — 
1221. 

— bars second trial, 1219. 
burden on accused of establishing—, 1222. 
— must be based on investigation of facts. 
1221 . 

docs not apply to security proceedings 

1220 . * ’ 

—does not apply to dismissal of complaint 
or discharge of accused, 1215, 1220. 

—not available when accjuittal for absence 
of complainant on a date not fixed for 
hearing, 1221. 

— not available when previous trial by a 
Court having no jurisdiction, 1222. 
absence of complaint under s. 199 — 1228. 

— no bar to trial for di.stinct offences, 1228. 
cross cases of rioting, 1224. 
fresh trial on same facts if bar for any 
other offence for which a different 
charge might have been made under 
s. 236 or accused convicted under s. 237, 
1225. 

—not applicable to slopping of proceedings 
under s. 249 or entry under s. 273. See 
s. 403, Explanation, 1215, 1229. 

See “Previous conviction”. 

B 


Bail 

anticipatory — , 1471, 1477. 
search of persons arrested under a warrant 
which docs not provide for — or when 

such person unable to furnish — s 51 

108. 

— does not affect s. 107 (4) or, s. 1 17 (3). 
see proviso to s. 496 — 1470. 
police to take — , if the offences bailable 
when case sent to Magistrate, s. 1 70. 
when evidence sufficient, 516. 
accused to be released on — by police when 
evidence deficient s. 169 — 545. 


when — may be taken pending Sessions 
trial, s. 220-765. 

— to women —1480. 

—with conditions is within the competency 
of the Court — 1480. 

release of lunatic ponding investigation 
or trial on sufficient security whether 
the case is one in which— may be taken 
or not, s. 466—1366. 

—to be taken in bailable offences s. 496— 

1470. 

—can be claimed as a matter of right, 

1471. ^ ^ 

sufficiency of— to be decided by Court and 
not by police, 1472. 

when— may be taken in case of non-bail- 
able offence, s. 497 — 1472. 

—not to be granted by Ses.sions Judge when 
offence punishable with death, imprison- 
ment for life e.xcept where accused is 
below 16 or a woman or sick or infirm, 

1472. 

Principle governing— in non-bailable 

oHonccs*-1475. 

reasonable grounds for — , 1475. 

delay in holding trial, 1475. 

likelihood of accused not absconding, 1475. 

— should not be refused in the expectation 
that evidence might turn up, 1477. 

Court or officer releasing persons on — 
under s. 497 (1 or 2) to record reasons 
in writing, 1472. 1475. 
may be released if believed to be not guil- 
ty, s. 497 (4), 1473. 

High Court or Court of Session may grant 
— or reduce amount of — , s. 498 — 1478. 

High Court whether there be appeal or 
not can grant—, principles guiding 
Courts in the matter of — 1482. 

High Court has full discrection, 1481. 
but no power to admit insolvent to — , 
1482. 

but no inherent power — 1480. 

Court may order re-^rrest, 497 (5) and 
s. 498 (2)— 1473, 1479. 

Sessions Judge has jurisdiction to grant — 
after convicting accused and pending 
appeal to High Court, s. 426 (2A) — 1288. 
pending appeal to High Court, 1482. 
before release on — person to execute bond, 
s. 499—1483. 

on execution of — bond such person to be 
discharged from custody, s. 500 — 1485. 
form of ^varrant for such discharge, Sch V, 
Form No. 43. 

power to order sufficient — when first- 
taken is insufficient s. 501 — 1486. 
discharge of sureties, s. 502 — 1487. 

— to recalcitrant witnesses, 136. 

— on submission of record under s. 123. (2) 
by Sessions Judge or High Court — 291. 

— pending decision of appeal before Sup- 
reme Court — 1472. 

— after conviction, 1482. 

— pending appeal s. 426 — 1288, 1471, 

1478. 

— to convicted person s. 426 — 1471, 
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Bailable ofFence 

meaning of — , s. 4 (b) — 12. 
procedure by Magistrate before whom per- 
son arrested for a— is brought, s. 86 — 112. 
may be claimed as of right in—, s. 4D6 — 
1470. 

table of — , see Sch, II 

Bank 

no conflict between s. 94 and Banker’s 
Books and Evidence Act — 160. 

Bar to Trial 

See **Anirefois acquit". 

Behaviour 

security for good — , see “Security”. 

Benches of Magistrates 

appointment of— by State Government 
s. 15 — 55. 

framing of rules for guidance of — ,s. 16—57. 
rules for guidance of — , s. 16—58, 59. 
not necessary that each member of — must 
invariably be present at every hearing — 
58. 

— subordinate to the District Magistrate — 
s. 17—61. 

and to Sub-Divisional Magistrate, s. 17-62. 

— may be formed by Cihief Presidency 
Magistrate, s. 19—65. 

— may sit together, s. 19—65. 
rules for tlic guidance of — by Chief Presi- 
dency Magistrate s, 21(b) — 66. 

>> >> b7. I 

any member of — may sign form of warrant 
of arrest, s. 75 — 153. 

State Government may invest - invested 
with 2nd or 3rd Class powers to try sum- 
marily offences mentioned in s. 261 — 938. 
in Madras all — have been empowered to 
try offences mentioned in s. 261 sum- 
marily, 939. 

Changes in constitution of — , s. 350.-\ — 
1138. 

No appeal lies to District Magistrate from 
the decision of a— C'-mposed of an Assis- 
tant Magistrate, 939. 

— may be authorised to employ clerk — 947. 
judgment by— delivered by one member is 
not a proper one, s. 350A, 1 138. 

Benches of Judges 

procedure in ease of difference of opinion 
between — , 1190. 

reference to a third Judge, s. 378, s. 429,— 
1190, 1295, 394. 

Bias 

See “Transfer of eases”. 

Bigamy 

Court cannot take cognizance of an offence 
for— except upon the complaint by some 
person aggrieved by such ollenccs, s. 198, 
667, 668. 

Complaint for — by a purdanashin woman, 
minor under age of 18 years and per- 
sons labouring under disability, rnay be 
preferred by some other person with the 
leave of the Court, s. 198 proviso 1—667. 


‘by some person .iggiicvcd by such offence’, 
667, 668. 

husband, liusband’s brotlicr, son, brother, 
father, and father— in — law, when may 
file a complaint for—, 670. 

Binding over 

to keep peace or be of good behaviour, sec 
'Security’. 

— Complainants and witnesses for pro- 
secution and defence to be in attendance 
before Court of Sessions or High Court 
after cominituK'nt, s. 217 — 760. 
—supplementary witttesses, s. 219 — 763. 

Body 

pow'cr to cause die — to be disinterred and 
examined, s. 176-567. 

— of a dcfciiilant be brought in on the 
Shcrifl’s return of Cty>i CorpuSf s. 491 — 
1447. 

Body Corporate 

service of summons on— how cfiected, s. 69 
(3)~128. 

Bombay 

application of s. 155, <64 to the Police in 
the town of — , 475, 514. 

Commissioners of Police in the town of — , 
Code does apply, 475. 
entire Criminal Procedure now applies to 
the Commissioner of Police and the City 
Police of — , 475. 

Presidency Magistrate of— no jui isditlion 
under s. 514 — 15L2. 

Bond 

— for appearance of person refusitjg to give 
his name or residence or giving a name 
not believed by the police-olliccr to be 
correct, s. 57, 1 18. 

discharge of person arrested by police 
ofliccr on his own — , s. 63 — 124. 

Court may direct — with sullicient sureties 
for attendance of a person arrested, s. 76 

— 135. . . . . ' 

— for atUndance outside jurisdiction, 

s. 86 — 143. 

power to lake — for aj)pcarance in Court, 
s. 91 — 156. 

accused executing a — is bound to obey the 
terms of the — , 157. 

arrest on breach r f— for appearance, s. 92 

— 157. 

Court at the lime of passing sentence may 
order him to execute a — , s. 106 — 185, 
192. 

— for a sum proportionate to his means 
and not exceeding three years, s. 106 — 
185, 192. 

— liability of surety when— of the principal 
forfeited, 199. 

in proceedings under s. 109 Magistrate 
may ask persons to show cause why — 
should not be executed, 219, 222, 
cannot commit to prison on forfeiture of — 
under s. 110 — 282. 

contents of — in separate proceeding not 
allowed, 280, 281. 

— of complainants and witnesses, s. 2 1 7 — 760. 
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amount to be fixed with due regard to 

sTyit: 2"7Y‘27r 

.mpmonmem in dcfau’lt of securiiy- 

excessive but 

taYres" f '‘''Sard to circums- 

tances of the ease, s. 498- 1481 

Amount of- recoverable either from princi- 
pal or surety, 255. ^ 

before release on bail, accused and 

sureties to execute a—, s. 499 — 1483 

ban:i:s'Y:joJr4T5''' ™ 

discharge of sureties from-at any lime on 
application to Magistrate, s. 502 — 1487 

‘■'■'’"'-"'lien prisoner 
let out on bail commits suicide — 1487 

deposit of money in lieu of recognisance by 

any person except in the case of— for 

good behaviour, s. 513—276, 1508. 

procedure on forfeiture of — s. 514—1509 

initiating 

proceedings, 1512. 
nature of such proceedings, 1514 . 

^ surety- s is to ensure that 

accused shall not evade justice 1512. 
object not to secure money, 193. ^ 
forfeiture of- against surety wl^rc prin- 
cipal not bound appeal from and revision 
of an order forfeiting—, s. 515-I5I7. 
Notice to show cause to the person whose— 
has been forfeitcci~151-I 
procedure in ease of forfeiture of-on 

IsTg surety, s. 5I4A— 

—for good behaviour, Form No. Xf, See 

XXVf, XLU. XLIV. 

— ’ j NLIX, L, LI, LII, LIU. 
required from a minor s. 514B, 1517. 

Book 

first information to be entered in a to be 

Kept s. 154— 465. 

Boundaries 

Magistrate to statc-of plots in final order 
under s. 14 d if he finds a parly in posses- 
Sion of a part of disputed property, 

vague—, order bad, 399 

of— necessary, 389, 

Breach of Contract 
prosecution for—, s. 198—667. 

Breach of Peace 

public when to assist Magistrates and Police 
Jo or suppression of a— 

dispute likely to cause a-, civil suit pend- 

security for offence involving a — , 185 188 
—on conviction, s. 106-185, 191. * 

finding as to—, 196. 

commencement of period for which secur- 
ity for— IS required, s. 120 — 279. 


discharge cf person called on to give secur- 
ity for—, s. 119—278. 

Jurisdiction of Magistrates to take action 
under s. 107 depends upon information 

19 V 207 commit a—, 

information of-must be of a clear and 
dehnite kind, 198. 
is likely to commit a — , 206. 

likelihood of--, occasion passing peace- 
lully— 214. 

security for good behaviour for habitual 
commission of offences involving a— 
s. 110(c)— 225, 244. ^ 

admission docs not dispense with proof, 
lormal evidence of— must be recorded 
before final order passed, 244, 245. 
when Jikelihood of— has disappeared, order 
under s. 145 should not be maintained, 

absence of finding of— in final order under 
s. 145, whether order without jurisdic- 
tion, 388, 397, 422. 

Magistrate to exercise independent judg- 
ment to satisfy about likelihood of—, 

^ J J » 

meaning of ‘likely to cause a 396. 

High Courts ordinarily do not examine 
grounds on which .Magistrate was satis- 
lied about—, 423. 

likelihood of— basis of jurisdiction to take 
action under s. 145—397. 

— need not be between rival claimants 
only, 397. 

Duty of party to satisfy Magistrate as to 
non existence of— for cancellation under 
.s. 145 (5), 422. 

dispute likely to cause — concerning ease- 
ment gives Magistrate jurisdiction under 
s. 147—439. 

insult with intent to provoke a—, under 
s. 504 1. P. C. when triable summarily, 
s. 260 (j) -933, 

Breach of Trust 

See “Criminal Breach of Trust”. 

Brevity 

Magistrate to give a brief statement of 
reasons in summary trial where there is 
no appeal, but a judgment in single line 
insuHicient, 942. 

Building 

— included within the term ‘'place”, 
s. 4 (q) — 14. 

prevention or stoppage of— construc- 
tion of which likely to occasion con- 
flagralim or explosion, s. 133—303. 
removal or repair of — in a dangerous con- 
dition, s. 133—302, 319. 
owner cannot be ordered to repair a 
dangerous — lying apart from a public 
street -319. 

Magistrate may recover costs for removing 
— , by sale of—, s. 140 (2)— 340. 
land or water in s. 145 includes — s. etc., 

375. 

possession of temple lands within^, 399. 
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dispute as to right to use tn-,’S(juc is one 
under s. 147—399. 

Buoy 

poHcc-ofilccr may interpose to prc\cnt 
injury of — > s. 152—463. 

Burden of Proof 

— lies on the person obtaining summons to 
establish that defendant is likely to com- 
mit breach of peace, 234. 

— on prosecution to prove the specific 
liablity of each individual in an inquiry 
under s. 1 17 — 272. 

misdirection where Judge tells the jury — 
on accused to plead alibi set up and that 
they arc to draw prc.'umption of guilt 
of accused — 1007. 

— on prosecution to establish that an 
alleged lunatic is capable of standing 
trial, 1365. 

— on wife in maintenance proceedings, 
1425. 


c 

Calcutta 

Commissioners of Police in the town of — 
Code ordinarily does not J«pply s. 1 (2) 
(a)-l. 

Commissioner of Police Calcutta can pass 
an order under $. 144 — 352. 

State Government may extend operation of 
the Code to — by notification, s. 1 proviso 
— 1 

Presidency Magistrates of — arc tx-offuio 
Justices of the Peace, s 25 — 70 

Provisions of ss. 154, 161, 162, 163, 165, 
167, 172 and 173 apply to the police in 
the town of — , 475. 

Provisions of s. 68 applies to — ,125, 165, 
167. 

Provisions of s. 164 consequently ss. 364 
and 533 have application to the town or 
Courts in — , 514. 

Ss. 155 (2) and 156 do not apply to the 
Police in the town of — , 475. 

— police, wlictlicr can discharge arrested 
person without order of Magistrate, s. 63 
—124, V 

Calliog for Record 

sec ss. 421 (2) 435, 439-1261, 1301, 1333. 

Camping Grounds 

included within the term ‘^public place” 
in s. 133 (2)— 304. 

Canal 

Public to assist Magistrate and Police in 
the prevention of any injury to any — 
s. 42 (b)— 97. 

Cancellation of Bond 

Power of District Magistrate or Clucf 
Presidency Magistrate for sufficient rea- 
son recorded in writing for — for keeping 
peace or for good behaviour, s. 125 — 295. 

grounds for — , 296. 

applicant for — should be heard, 297, 


giving dale for hearing of apjjlication 
lor-—, di^tnissitig prtition without hear- 
ing applicant, order bad — 297. 

Cancellation of Ordeis 

— under s. 145, sec cl. (5), 373. 

Magistrate may pass orders for — at any 
stage, 421, 422,423. 

duty of p.nrty to show that no dispute with- 
in the meaning of s. 145 exists before 
asking for — , 422. 

—can be passed only on evidence, — 122. 
fresh proc<'#dings after 423. 
powers of High Court to K visc — , 423. 

— under maintenance proceedings, ss. 488 
(5) and 489 (2)— 1421, 1443, 1 145. 

Canccllcitioii of Powers 

— on subordinate officers by ihe State Go- 
vernment or the District Magistrate 
s. 41—96. 

Cantonment Magistrate 

Prosecution ordered by — in his ca| acity as 
secretary of cantonment committee, ad- 
visable that ease should be tried by sojuc 
other Magistrate, 556 

Capital Sentence 

execution (jf--. s. 381 — 1192. 
forms of warrant, XXXV and XXXN’I 
Sell. V, 1 193. 

warrant of — to be addressed to jailor, 
1193. 

— to be submitted to the High Court for 
confirmation s. 374 — 1184. 
rules and ord( rs, 1 186. 
practice, entire case open, 1 186 
ccnlirmatijn of — , or new sentence, 
to be signed by two judges, s. 377 — 1 189. 
Proper officer of High C.'ourt to commu- 
nicate its order to l .c Court of Session, 
s. 379— 1190. 

Power of High Court in— to order further 
inquiry or direct additional evidence 
to be taken, s. 375— 1 190. 
power to confirm — or annul conviction, 
s. 376— 1187. 

power to convict accused of minor charge 
or order a new trial, 1 189. 
postponment of — on pregnant woman, 
s. 382, 1193. 

pregnancy to be certified, 1193. 

English practice, 1193. 
see Form No. XXXVI Sch. V. 

Procedure on dilFcrcnce of opinion bet- 
ween Judges hearing a reference under 
s. 374, s. 378—1190. 
rcf^crcncc to third Judge, ibid, 1 190. 

Appeal lies from an order of — in jury trial 
beth on facts as also on law and any 
other pei'son convicted in the same trial 
may also appeal on facts, s. 418 (2) — 
1257. 

Case 

power of transfer under s. 192 is not limi- 
ted to criminal — , 612. 
proceeding under s. 1 10 is a — , 612. 

— includes — s under Ch. VIII, 612# 



I 


LODE Of 


CRIMINAL PROCEDURE, 1 89^] 


— incIucJcs-s untlcr Cl>. XH, G13 
— s under s. -187- ol3 
— s under s. 556— (>14. 

— s under s. IJJ - 613. 

Sessions Judge withdrawing or recalling a 

-or appeal under s. 528 (1 A) can try or 

transfers. 528 (I B)_1574 " 'r/ 

Sub-d, visional Magistrate to whom a-is 
transferred cannot retransfer to any 
Magistrate subordinate to him, but that 

IS an irregularity curable umler s. 529 

bib. ’ 

Magistrate may recall any-made over 

under s. 192 (2), blO. 

s. Mb apirlies proceedings under 

Chapter VI H, 1556. 

8 ^^- 1556 ^^'*''^ proceedings under 
s. 526 now applies to proceedings under 

Sessions Judge may withdraw— from Assis- 
tart Sessions Judge, s. 528 ( 1 ). 1574 
Sessions Judge withdrawing or recalline 
a-on appeal under s. 528 (NA) can try 
or transfer, s. 528 (1-B) — 1574 
District or bub-divisional Magis't.ate may 
withdraw or refer cases, s. 528 (2) — 

1574 ' ^ 

Power of State Government to authorise 
District Magistrate to withdraw classes 
of—, s. 528 (3)_1575. 

Judge oi Magistrate to try any-in which 
he IS personally interested, s. 556-1640 
Judge or Magistrate not to be deemed a 
party because he is a Municipal Corn- 
missioncr or otherwise concerned in pub- 
lic capacity, lo40. ‘ 

but, Magistrate cannot be both a prose- 
cutor and a Judge— 1610. 

Magislratc as head of .he Disirict not 
discjuahlied from trying a—, lb40 
interested but clisqualilkd where ho was 
manager ol Couit of VNatds, 1610. 
Magistrate orclering prosecution in the 

capacity of a lahsildar di^qualilicd from 
trymg — , 1640* 

being a share-holder of a company dis- 
quahhed where the servant of the com- 
pany tried but a barrister not disquali- 
hed because he held brief for a party 
before appointment as a Judge, J940. 

State Government may direct any two or 
more Magistrates to try—, s. 15—55, 

State Government may.makc rules for the 
guidance of Benches to try classes of— 
s. 16 (a) — 57. * 

Part-heard—, 56—1136. 

Transfer to Bench of a— not summarily 
triable by Bench, 57. 

Nuisance — s. see “Nuisance”. 

' Cash Deposit 

—in lieu of e.xeruting a bond except in 
the case of bond lor good behaviour, 

s. 513— 1508. 

object of the law is to ensure that accused 
shall not evade justice, 1508. 


Caste-Di oners 

orders under s. 144 forbidding generally to 

give -illegal, 362. 

Caste fellows 

witnesses in proceedings under 

discredited, 248. 

Casual Visits 
"residence’ for juiisdictioh of Court in 
maintenance proceedings docs no 
include— by husband to the house of his 
niothcr-in-Iaw, 1443. 

Cattle Trespass Act 

dc6niiion of ‘offence’ includes complaint 
under s. 20 of— Act, s. 4 fa)-13 
oHences under s. 20 of— when may be 
suranianly tried, s. 260 (m)- 733. 

Caution 

\ oluntary statement by a person not to be 
pimcuted by — Irom porce-officcr, s. 163 

Ceases to Exercise Jurisdiction 
meamiig of— 113 ^ 

Cepl Corpus 

bheriff s return cf—to a writ of attachment, 
s. 42 i— 14 46. 

CertiScate 

absence of — of attestation renders deposi- 
tion inadmissible, 1498. 
attestation how made, 1498. 
additional evidence— of, s. 428 (2)— 291. 
confession not admissible in the absence 
of— under s. 364 (2;— 946, M60. 

— ol Iligli Court’s decision on appeal to be 
sent to lower Court, s. 425-1288. 
of High Court’s decision on revision or 
appc*al to be sent to lower court, s. 442— 
1361. 

L<Hvcr court to certify further inquiry or 
additional evidence, s. 375 — 1186. 

— of Magistrate under a. 164 that he 
bcl ieved that confession voluntarily 
made is not conclusive, 529. 
written — of medical ofiicer not enough, he 
must be examined to prove unsoundness 
of mind or incapacity of prisoner to 
make his defence, 1363. 

— as to capacity of a lunatic prisoner of 
making his defence, s. 473 — 1370. 

—of medical officer as to the capability of 
lunatic making his defence shall be 
receivable in evidence, s. 467 — 1367. 

— of Inspector General of Prisons or of 
two visitoi's of a lunatic asylum neces- 
sary when lunatic is reported capable of 
making hb defence, s 473 — 1371. 

— of court shall call upon relative or friend 
of lunatic to deliver him, s. 4’5 (2)— 

1372. 

—of court where lunatic declared fit to be 
released, s. 474 — 1371. 

—of Political Agent, s. 183 — 592. 

Previous conviction may be proved by- 
signed by officer in choree of the jail, 
s, 511—1191. 
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Chairman 

whether sanction under s. 197 necessary for 
proscction of—, 661. 

Challenge to Juror 

rigal of — see ss. 277 and 278—965, %6. 
decision of—, s. 279 — 967, 

Change of locumbent 

Magistrate may rescind an order under 
s. 144 passed by his predecessor in otlicc 
s. 114 (4)— 345. 

power of successor in oflicc to make an 
order under ss. 195, 476 — 636, 1391. 
Procedure regarding inquiry or trial on — 
s. 350- 1132. 

warrant of execution of sentence may be 
issued by the successor-ia-olhcc, s. 389 — 
1203. 

Change of Procedure 

see- “Procedure”. 

Channel 

see “Nuisance”. 

Charge 

definition ()f — s. 4 (c) — 13. 
formal — not necessary in summons cases 
s. 242— 859, 8b 1. 

formal — in inquiries under s. 117, 268— 

866 . 

formal— need not be framed m summary 
trials whether it be appealable or not 
8 263—944. 

—to be framed in warrant cases when 
offence appears to be proved, s. 254 — 
944. 

in trial before couil of Sessions— shall be 
read out in Court and explained to the 
accused and he shall be asked whether 
he is guilty or claims to be Hied— s. 271 
953, 

in trials before High Court, before com- 
mencement of trial if found any— or 
any j^oriion thereof is clearly unsustain- 
able. Judge to make an entry, s. 273 — 
957. 

Charge — Forms of 

— to state offence, specific name of the 
offence where law gives such name and 
where no such name, sufficient descrip- 
tion and to mention law and section, 
s. 221— 765. 

what is implied in the charge, 772. 
unless details should not be given, 773. 
language of — 773. 

— must be drawn in accordance with the 
Code, 768. 

sedition — how to be drawn up — 768. 
Conspiracy — how to be drawn up — 769. 
joinder of — how to be drawn up and 
offence committed in consequence not 
illcgal-769. 

Murder — 770. 

Abetment how to be drawn up —769. 
abduction— notice of — of kidnapping not 
fair or sufficient of — of abduction — 770. 
rioting — to state common object of un- 
lawful assembly necessary— 770, 


Criminal breach of Trust and misappro- 
priation— 770. 
fdirating —770. 

Drfani.ition — 770. 

Adultery- 771. 

Forecry — 77 1 . 

Falsification of Accounts— 771. 

Dacoity — 771. 

Robbciy — 771. 

Trepass — House Trespass — 771. 

Bribery — 771 . 

previous con\ iction when to be s< l out in 
-.s. 22! (7) -766, 773, 774. 
cff'cct of amendment of the Code, 767. 
Amendment gives a discretion to court to 
award sentence for subsequent olTence, 
773. 

form of— whih* setting out pres i»'us con- 
viction. Sell. V. 1 orni No. XW’III 
(III), 774. 

object of stating previi'us com iction in — , 

767, 774. 

mere admission of accused that lie had 
heen in jail once not sufficient, 774. 
for proof of previous ton\ iction i titiy in 

-, 774. 

omission to state the fads, iJate and pl.Ke 
of previous con\ iction iii— (fleet of — , 

775. 

s. 537 cures such omission — 775. 

Court may add it any time before sentence 
passed, 775. 

— to contain j articulais as to time, place 
and person, s. 222 — 775, 777. 

— under ss. 193,411,457 and 499 I. P. C. 
-778. 

s. 222, sub-s. (2) and pros iso added in the 
Code of 1098 — etfect of the said amend- 
ment — 77b, 779. 

Criminal breach of I'rust and falsification 
of accounts if can be tried together, 

776, 777. 

object of amendment does not affect — 
uuder s. 477A I P. C. — 777. 

—prevention of Corruption Act — 777. 

— to be specified and clearly formulated — 

768. 

nature of charge under s. 222 (2) — 779. 

— of Criminal breach of I rust and Cri- 
minal misapropriation — 779, 

sufficient to show aggregate offence with- 
out specifying details, 780. 

— of criminal Bi each of Tiu.'t when defec- 
tive, 781. 

when manner of committing offence must 
be stated in the — , s. 223 — 782. 
in charge of theft and murder need not 
state the manner in which offence com- 
mitted. s. 223 ill (a) and (e)— 782. 
in charge of cheating perjury and obstruc- 
ting public servant — must stale the 
manner of committing the offence, por- 
tion of the evidence alleged to be false, 
manner of obstruction, s. 223 ill (b), 
(d) and (f)-783. 

— of conspiracy how to be drawn up, 783. 
—of perjury how to be drawu up, 784. 

— of unnatural offence, 784» 
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vagueness in the—, 784, 783. 

— of rioting — 783 

words in the — taken in sense of law under 
which offence is punishable, s, 224 — 784. 
no error in — shall be regarded as material 
unless accused misled by sucli error or 
ommission and it has occasioned a fai ure 
of justice, ss. 255, 525—784, 785, 1590. 
offence triable as a warrant-case tried as 
a summons-case, accused misled by 
absence of a — , 787. 

omission to state common object in a — of 
unlawful assembly if material, 786. 

omission of the word ‘dishonest y’ in a 

under s. 411 I. \\ G. or of the exact 
time of cheaung is not a material error 
where accused not prejudiced— 787. 
procedure on commitment without - or 
with imperfect—, s. 226—787. 
power of the Sessions Judge to add a— 789. 
can be withdrawn or added by Sessions 
Judge but not after delivery of verdict. 
789. 

Judge cannot substitute— of an offence of 
abetment for substantive offence, 790 
Court may alter or add a — any time before 
judgment is pronunced or in jury trials 
b« fore verdict and such alteration or 
addition shall be read at d explained to 
accused, s. 2^7—790. 
difference between, ss. 226 and 227 - 790. 
meaning of altering— 791. 
conviction different from offence, 792. 
alteration when to be made, 792. 
addition of new—, 791. 
amendment of— should be formal and 
appear on the face of the record, 792. 
objection should be pressed by prisoner,793. 
trial may proceed immediately after altera- 
tion or addition of — if neither the 
accused nor the prosecutor preiudiced. 
s. 228—793. 

—of ‘murder’ may be changed into -of 
abetment generally s. 226 ill (a)— 788. 
if new or altered or added — is such as to 
prejudice accused or prosccut. r, the 
Court may either direct a new trial or 
adjourn trial, s. 229—794. 
if prosecution of offence in new altered or 
added — requires previous sanction, pro- 
ceedings should be stayed unlill such 
sanction obtained, s. 230 — 794. 
sanction not required for abetment which 
is the altered — when already given for 
substantive offence, 795. 
recall of witnesses when — altered or added 
793. 

Court cannot refuse to recall witness 
because appellant could not show on 
what points further cross-examination 
necessary, 796. 

effect of material error in — , powers of 
Appellate Court or High Court in revi- 
sion, s. 232—796. 

Joinder of Charges 

general rule is that for every distinct 
offence there shall be separate trial and 
separate—, s. 233—797, 799, 801. 


English law on — 798. 

subject to four exceptions 
ss. 234, 235, 236 and 239—798, 804 

o/. ^"^ceptions mutually exclusive- 
oU4, o44. 

object of separate— 799, 800. 
application of principle of separate trial of 
separate— to summons-cases, 801. 

“docs not apply to trials of cross cases or 
^ses under s. 110 or inquiry before 
Commuting Magistrate, 801. 

^ 805^^ fC'Jating to distinct offences illegal, 

meaning of distinct offences, 802. 
instances of-803. 

what are not distinct offences -843. 
when improper— 805. 

objection to misjoinder of— when to be 
taken, 8i 6. 

effect of misjoinder of—, 806, 807, 808. 
o45. 

whether illegal or irregular, 807, 825, 1606- 
order for retrial, 808. 

legality of joint trial depends upon accusa- 
tion made and not upon tlic result of the 
trial— 1108, 845, 846. 

several offences part of same transanction 
may be charged and tried together in one 
— s. 235 (1) — 815 same transaction, 818, 
819,846, 847. 

illustrative cases, 821-823, 848, 845, 85!, 
853. 

^35 and 237 must be read together — 

818 . 

Distinct offences when may be tried in 
one—, 824. 

Onus on the prosecution to show offences 
are parts of same transaction, 825. 
three offences of same kind within a year 
^ay be charged together, s. 234 (I) — 

what are offences of the same kind, 

813. 

when offences not of the same » ind, join- 
der of — illegal, 814. 

effect of alteration in law by s. 222 (2 ) — 

812. 

alteration does not apply to charge under 

s. 477A I. P. C.-8I 2. 

Criminal Breach of Trust charge when 
defective, 813. 

joinder of — s. under ss. 411 and 414 
illegal — 814. 

any member of — may be tried at once 
when a person charged with an offence 
been committed — in the alternative, 
s. 236—826. 

Alternative— when bad, 829. 
s 236 controls s 237—827. 
meaning of ‘doubts’ s. 236 — 827. 
when a person charged with .nn olfcnce 
may be convicted of another, s. 237 — 

830. 

Operation of s. 237 limited to cognate 
offences, 707. 

Conviction for offences not charged when 
legal— 833, 834. 
illustrative cases — 833, 834. 
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not open to a Court to 6nd a man guilty 
of abetment when charged for substan- 
tive ofTcnce— 8J5. 
powers of Appellate Court — 835. 
when offence proved imluiletl i>i ollem c 
charged, s. 238 — 838. 

Person chaiged with an olfence may be 
convicted of a minor oflVncc not 
charged, s. 238 (2) — 838. 
illustrative eases — 838, 810. 

Conviction of abetment illegal on — of 
substantive ofi'ence — 835. 
attempt need not be separately charged, 
s. 238 (3)— 836. 

what persons may be charged jointly, 
s. 239-841. 

onus on the prosecution, 845. 
meaning of same transaction, 717. 
illustrative cases — 845, 851, 853. 
joint trial of cross-cases of rioting whether 
irregular, 801, 844. 

section 239 does not prohibit joint preli- 
minary enquiry for commitment, 814. 
effect of misjoinder, 845, 84t), 1605. 
on conviction on one of several- s. with- 
drawal of remaining— s. 240—856. 


Charge to Jury 
See 

Meaning of the term ‘‘Heads of— ” s. 367 

— 1165. 

Copy of heads of— to be gi\ en to accuseil 
without delay and free of costs, s. 371 

Copy of— to be given to person aflecteti 
on application, may be 
cost for special reasons, s. 548 Ibau 
copy of — to accompany petition of appeal, 
s. 419-1259. 
contents of — 99). 

object of— 996. 1 f I 

—to be made when case for defence and 
prosecutors’ reply concluded, s. -37 

994. 

duly of Judge in— to explain law, s- 298 

fudge to decide admissibility of confession 
and jury to decide its truth or falsity, 
1023. 

Judge to direct that approver evidence is 
tainted, 1023. . , 

Judge not relieved of his duty m explain- 
ing law because advocates on both 
sides have addressed the jury m full, 82/, 

996, 1003. 

Judge to sum up evidence, 996. 
misdirection in — 1015. 

—how to sum up evidence- 9.)7. 

— Kft'ect of misdirection — 1020, lO-l, 1590, 

1608. , - 

—curable under s. 537 (d) unless failure 

of justice, 1593. 

Directing Jury to neglect Evidence—lOO l. 
Omission of points in favour of dctencc 

Reception of inadmissible evidence 10U4, 
1608. 

Approver evidence — 1005, 



Confession — 1 005. 
retracted confession lOOG. 
instJnc«‘s of misdire( lion — 1007—1016. 
Non-diicction —1017—1018. 

Omission when amminls to Miulirection — 
1019. 

EiTeci of misdirection — 1020, 1021, 1593, 
1608. 

Jury when can be questioned about ver- 
dict— 1019. 

Recharge —1020. 

Taken down, in short h.atul transcript is 
to form part of (he R< cort! — 991. 

Cheating 

Place of trial of offence of — , 577. 
triable whete — committed, 577. 
manner of— slionld be stal<'il in the cli.irge, 
s. 223 ill (l.)-782, 783. 
misdirection is charge to the jury in —, 

1014. 

first iillrmlrr ctuuicted of—, s, 5()2 {l.\) — 
1653. 

Chemical Examiner 

report of —may be use«l as evidence, s. 510 

— 1500. 

report of — cannot be* admitted in af>peal 
for the first time, 1502. 

Copy of original report not admissible 
without formal proof — 1501. 

Chief Justice 

Definition of — repealed, 13. 

— to appoint hoklings fin' High Court 
Session, s. 334 — 1063. 

— to appoint officer to give notice of 
sittings, s. 335 (3) — 1064. 

Chief Presidency Magistrate 

appointed by State Government, s. IS- 
OS. 

powers of — s. 21 — 66. 

special power of— to take cognizance of 
rape cominiltetl by husband on his own 
wife, s. 561 — 1641. 

— may grant a w.arrant to search for a 
document parcel in the custody of postal 
or telegraph authorities, s. 96 (2) — 163. 

may release person imprisoned for failure 

to give security under Ch. VIII, s. 124 — 
293. 

— may cancel any bond for keeping peace 
or good behaviour executed by order of 
inferior Court, s. 125 — 295. 

— may issue order in urgent cases of nui- 
sance or apprehended danger, s. 141 — 
345. 

— may transfer a case of which he has 
taken cognizance to any Magistrate sub- 
ordinate to him, s. 192 — 610. 

—may withdraw or recall any case from 

a Subordinate Magistrate, try it himsrlf 

or refer it for inijuiry or trial to .any 
other Presidency Magistrate, .s. 528 (2) 

— 1574. _ . . . . ^ 

when consent of — to the initiation of pro- 
secution for criminal conspiracy is neces- 
sary’, s. 196A (2)— 651, 654. 
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Child 

Joinder of charges of culpable homicide 
and exposure of—, s. 235, ill. (A)— 816 
maintcnaiice of-, see “.Maintenance". ' 

Circulars 

i’rr “Rules and Circulars” in commentary 
on the particular sections. ^ 

Civil Court 

—cannot call in question any order duly 

made by .Nfagistrates in cases of public 
nuisance, s. 133(2)— 304. 

Jurisdiction of— 310, 313. 
no suit .shall lie in -for anything done In 
^0(1 laith by a .Masisirate under s. 142 

object of section 145 is to enable a 

tr.itc to pass a temporary order which 
\y. 1 have eliect till determination of 
right by—, 379 . 

referciKc to-, s. 1 hi (lA )-497 411 ^ 
Magisirale i.s to dispo.se of proceedin'^ 
under .s. 145— in conformity with the 
decision ot— s. 14b (HJj — 127. 435. 

—to conclude the inquiry within three 

niunt is Irom the appearance of parties— 
427, 43a. ^ 

sub-section (ID), s. 116 is not violation of 
Art. 14 ol the Constitution— 436 
can the order of the Civil Court be chal* ' 

lenged m Rev. as in— 436. 

s:'v ;6 p-'-v. ! 

of competent jurisdiction — 134. ' 

S. 24, Criminal Procedure Code and all 
provisions of G P. C. apply to proceedings 
under s. 146 — 4.34. ^ 

where proceedings under s. 145 are drop- 
ped Magistrate may order money to be 

<^’ourt pending order 

Ol y J70. 

pending proceedings before — , 382. 

how far decree of— affects’ proceedings 
under s. 145—382. ^ 

suit lies in— against final order under s. 145 
Within 3 years, 438. 

coniplaint by— in case of offences against 
admission of justice, s. 195, 476 — 622. 
subordination of a Court to the principal 

—, s. 195 (3)— 622. ^ 

decision of — for maintenance supersedes 
for maintenance passed under 
s. 488, s. 489 (2)— 1429, 1440, 1443. 
power of— to complete inquiry and com- 

s"'4V8-^3^9^°“'' 

procedu^iOfrin cases of commitment, 

procedure in cases of contempt before — 
s. 480— 1406. ' 

Civil Force 

disperse unlawful assembly, 
s. 128—299. ' 

Civil jail- 

removal of accused or convicted person 
from — to Criminal jail, s. 541 (2) — 1622. 


Civil Surgeon 

deposition of-may be used as evidence 
U96 not called, s. 509— 

examination by — of person alleged to be 

lunatic, s. 465— 1363. 

request to— for examination of the body of 
a deceased person, s. 174—564. 

Claim 

—to attached properly of absconder, s. 88 
(GA to 6E)— 147. 

—to be tried, s. 256-918, 921. 

—to be tried, s. 272—956. 
to the fact of actual possession of pro- 
perty, s. 145 (1)— 373. 

possess properly, s. 145 (4) 

Claimant 

in respect of property seized by the police 
under s. 523, procedure where no — 
appears within six month.s s. 524 — 1544. 
appeal lies from order reiectintr right of—. 

s. 524 (2)— 1544. 5 

suit li( s in the Civil Court to recover pos- 
session of property confiscated— 1544. 

remedy of— when property attached, s. 88 
— 151 , 

Clearing the Court 

Magistrate may order—, s. 352—1140. 

Clerical Error 

Court not to alter or review its judgment 
except to correct a—, s. 369—1177. 

Clerk of the State 
definition of—, s. 4 (I) (r)— 13. 
further list of defence witnesses may be 

s. 207A (11), s. 21 1 (2)-724, 

has full discretion to prepare lists of 
jurors in Presidency towns, 871. 

I'-agistrate may in his discretion leave 
summoning of defence witnesses by — , 
s. 219— 758. 

Magistrate shall send charge, record of 
enquiry and weapon to— when commit- 
ment to High Court, s. 218—762. 

otherwise alter a charge, 

s. 226— 787. 

preliminary and revised lists of common 
jurors to be signed by— 1052. 

Swearing of affidavits before- 1611. 

Closed Place 

person in charge of — to allow search, s. 102 
— 155. 

Cognate Offences 

operation of s. 237 limited to—, 832. 

Cognizable Case 
definition of—, s. 4 (f)— 13. 

Cognizable Offence 

definition of—, s. 4 (f)— 13. 


Cognizance of Offences 
—by Magistrates, s. 190—596. 
meaning of taking—, 599, 600. 

13 a Magistrate bound to take— 60Q. 
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s 

absence of power lo lake— ch)es not dis- 
cjualify Magislralcs from irying other 
olfcndcrs, 601. 

— upon complaint, 602. 
naraji petition, 602. 

—upon complaint, if includes solemn affir- 
mation, 603. 

upon report in writing of facts by police- 
officer, s. 190 (fr)— 596, 604. 

Final report by police-^direction of Magis- 
tratc to police to submit charge sheet is 
illegal— 561, 605. 

—upon information or upon suspicion. 
590, 607. ' ‘ 

—upon transfer or commitment on appli- 
cation of accused, s. 191—608. 

—upon transfer by Magistrates, s. 192— 
6i0. 

—by Courts of Session, s. 193-617. 

— by High Court, s. 194—620. 

—requiring complaint by servant or Court 
s. 195-622. 

—against the State, s. I%— 645. 

—requiring sanction, s. I96A, 197—651. 
655. 

— requiring complaint by some person ag- 
grieved by olfcncc, s. 198, 199-667. 

676. 

Coin 

search for counterfeit—, s. 98—167. 
charge of countci feit— s. 225, ill (a), 784. 
forms of cliargcs for delivering or attempt* 
ing to deliver as genuine counterfeit — 

Sell. V., Form No. XXVIII (II). 

Coinage 

trial of persons previously convicted of 
offences against—, s. 348—1127. 

Collector 

attachment of revenue — paying jjropcrty 
of absconder to be made through the — 
of the district in which land or property 
18 situate, s. 88 (4)— 147. 

—may exempt, Iroin liability to serve as 
jurors or assessors, persons* engaged in 
the collection of revenue, s. 320(c)— 
1055. ^ ^ 

—of Revenue and Customs exempted from 
serving as jurors, s. 320 (c) and (e) — 

1 055. 

duties of — regarding list of jurors, ss. 321, 
322, 323, 324—1057, 1059. 

Combined Sentences 

see “sentence”. 

Commanding OfiScer 

duty of— in dispersing assembly, s. 130 — 

duty as regards military jurors— , s. 317 — 
1053. 

Commencement of Code 

when came into force — , s. 1 (1) — 1. 

Commencement of Proceedings 

of inquiry or trial, 953. 

— before ^fagistrate, Ch. XVII, 709. 

— before High Court or Court of Session, 

Ch. XVIII, 716. 


Commission 

execution of foreign—, s. 508.\ — 1495. 

of an alleged lunatic, s. 464—1362. 

—for examination of witnesses, s- 503— 
i 488* 

—for examination of the President, Vice- 
President or Cos’crnor of a State, s. 503 
proviso— 1488. 

—for examination in foreign country— 

1492. 

— for examination in case of witness to 
whom issued, s. 504—1491. 
parlies may ffirward interrogatories in 
writing which the Magistrate directing- 
may think relevant to the issue, s. 506— 

1493. 

Execution of — , s. 505 — 1492. 
reasonable adjournment of inquiry or trial 
for the execution and return of— s 508 
— 1495. 

return of—, s. 507—1494. 


Commissioner of Police 

Code docs not apply to— in the Presidency 
towns, s. 1 (2) (<J)— 1. 

warrant to be executed outside the juris- 
diction of Court issuing the same may 
forward to—, s. 83 (i) — 141 . 
procedure on arrest of person against whom 
such warrant is issued lo be brou'dit 
before — , s. 85 — 142. “ 

—shall direct removal of custody of person 
brought under arrest before, s. 86—142, 

ConimitmcDt 

order of—, s. 207A (1), s. 213—723, 749. 
reasons for — , 724, 749, 750, 751. 
duly of Magistrate regarding— if there is 
prima facie evidence, 750. 

— made in the absence of accused, 7‘>1 
723, 750, 757. 

—to a wrong Court is a mere irregularity 
curable under s. 531—751. 

— warrant of, signature of Magistrate, 750. 
— by High Court, 751. 

—quashing, 751, 753, 1343, 1649. 
only by High Court, 751, 753, 1343. 
at any stage, 754. 
and only on a point of law, 754. 
absence of evidence is a point of law, 755, 
no revision of — except on a point of law, 
756. 

but revision against an order of— under 
s. 207A lies on facts and law— 730. 
when— may be quashed, 756, 757. 
previous discharge no bar to—, 757. 
summons to witnesses for defence after — 
s. 207A (11), s. 216— 724, 758. 

— when to be notified s. 207A (14), s. 218 
(1)— 725, 761. 

procedure on — without charge or imperfect 
charges, s. 226 — 787. 

— of person to whom pardon has been 
tendered, s. 339 — 1075. 

English translation of— to be forwarded 

to High Court, s. 207A (15), s. 218 (2) 
—725, 762. 

Power to order — , s. 437 — 1321. 

— of a discharged person, 1326, 
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‘'improperly cliscliArgcd’*, 1325. 
order of— passed by a wroni^ court curable, 
s. 531-1587. 

when irregular— may be validated, s. 532— 
1589. 

High Court may lake cognizance of offence 
upon a—, s. 194 — 620." 

Court ol Session not to take cognizance of 
offence except upon—, s. 193 -617. 

Committal 

— of accused who appears to be lunatic, 
s. 469— 1367. 

— ol person refusing to ans>ver or produce 
document, s. 485 — 1413. 
to High Court or Court of Session of 
persons committing offences affecting 
justice, s. 478—1399. 

Committing Magistrate 

examination of accused before— shall be 
tendered by the prosecutor and read as 
evidence, s. 287—974, 976. 
statements cf witnesses made to the police 

and the — if retracted are evidence in the 
ease, 980. 

Common Object 

see “Riot*’. 

Common Jurors 
list of—, s. 313—1051. 

Commutation 

— of sentence, s. 402 — 1213. 

—of sentence of death, s. 402A— 1214. 

Compensation 

for frivolous accusation in summons and 
warrant-cases, s. 250—878. 
effect of amendment ofs. 150—881, 884. 
s. 250 applies to summons cases, summary 
trials and warrant cases but not to 
security pioceedint-s, 884. 
appellate court lias no jurisdiction to pass 
an order for — , 885. 
appeal lies from an order of — , 885. 
appeal governed by Chapter XXXI, 885. 
appeal from an order of— by Magistrates 
of second or third class or — by any other 
Magistrate exceeding fifty rupees, s. 250 
(3)- 879. 

appeal lies to Sessions Judge, 885. 

— in a case sujbcct to appeal shall not be 
paid before the time for appeal or expiry 
of one month from the dale of the order 
— , s. 250 (4)— 879. 

before passing order of— Magistrate to 
record and consider cause shown and may 
direct payment of— not exceeding one 
hundred rupees, if he is a third class 
Magistrate, fifty rupees, s. 250 (2)— 879. 
procedure, 892. 

opportunity to show cause against order 
of—, 892. 

order of punishment in default of — not 
exceeding one half of the fine, s. 250(2 A) 
and provisions of ss. 68 and 69 I. F. C. 
to apply, 879. 

person directed to pay —shall not be ex- 
empted from civil liability but— shall be 
taken into account in subsequent civil 


matter, 879 s. 250 (2C) promo and 
s. 516—1629. 

time for passing such an order — , 891. 
by his order of discliargc or acquittal, 891. 
payment of — for any loss or injury caused 
by the offence when substantial — is 
rcco\crablc by such person in civil 
court, s. 545 (b), 1625. 

— to whom may be awarded alterations in 
tlic language of former codes dis- 
cussed, 1627, 1628. 

appeal — notice to complainant, s. 545, 
note 1 1 — 1628. 

refund of — not provided for, 1628. 
but it is recoverable as if it were a fine, 
s. 547—1630. 

— to persons groundlessly given in charge in 
presidency town s. 553, 1636. 

Competent 

Effect of previous acquittal or conviction 
bv a court of — jurisdiction s, 403 — 1214, 
1222. 

Complainant 

expenses of — s. 544—1624. 

— should not necessarily be the parly 
directly aggrieved by the offence, 19. 

— required hy the oflicer-in-chargc of a 
police-station to c.xccutc a bond to 
appear before Magistrate, s. 170(2) — • 
546. 

— s, not to be required to accompany 
police officer or put to unnecessary 
rcstiaint, s. 171 — 548. 
but recusant — may be forwarded in cus- 
tody, 549. 

absence of — in summons eases, effect of, 

s. 247—870. 

effect of, presence of accused whether 
necessary, 874. 

case adjourned for judgment — not bound 
to be present, 873. 
presence of — in another court, 874. 

Magistrate not bound to wait for — , 873. 
death of — , substitution of relative, 874. 
death of — , another complaint on same 
facts, 617. 

death of servant — , complainant by an- 
other servant, 875. 

absence of— in warrant eases, s. 259 

930. 

absence of — striking off ease, 930. 
discharge for absence of — , 930. 
summons-ease and warrant-ease tried 
together, discharge for absence of > 

931. 

Examination of s. 200 — 682, 685. 
solemn affirmation of — , 686. 
object of examination of — , 686. 

— must be examined before a local investi- 
gation or judicial enquiry, 687. 
dismissal of complaint without examination 

of_if illegal, 688, 704. 

Presidency Magistrate may dismiss com- 
plaint without the examination of » 

704. ^ 

failure or omission to examine 
nature of the examination of—, 690. 
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suujEcr 

ol^porlunity must be given to the — , to 
prove his ease, 703. 

Right of — to be heard, 707. 

— right of audience, 24, 703, 707. 

Has the — any locus standi to move for a 
rule or right of audience in revision, 

1341. 

right of audience of — when rule issued on 
him, 1077. 

—may file an appeal against acquittal, 

s. 417 (3)— 1251. 
locus standi of — 24, 1 356. 

— may move the High Court for transfer, 

s. 526 (8)— 1547, 1569. 

motions against acquittal by piivale — , 
1089. 

motion by — for enhancement of sentence 
pleader appointed by — shall act under 
the directions of the Public Prosecutor, 
1461, 1462. 

Reference by the Sessions Judge under 
s. 438 at the instance of a private — 
recommending order of acquittal to be 
set aside condemned, 1331. 
name of the — (if any) to appear in record 
of summary trial where there is no 
appeal, s. 2b3 (d)— 941. 
omission to take signature of — on the 
record .of his examination rot curable 
under s. 537. 

order of payment of fees by — in non- 
cognizable cases, s. 516A — 1629. 

Complaint 

— defined in s. 4 (h) — 13. 

— docs not include the report of a police- 
officer, 13. 

report of a police-officer when a — , 19, 21. 
mere repetition of the words of the section 
of the Penal Code not sufficient, allega- 
tion of facts constituting offence neces- 
sary, 17. 

putting wrong section in petition of com- 
plaint does not vitiate, 17. 
petition to collector with allegations of 
offence is sufficient — , 17. 
letter to the Magistrate asking Magistrate 
to take action is — , 18. 
petition of objection whether — , 17. 

Naraji petition is — , 20, 1388. 

— by Public Prosecutor, 20. 

Essentials of valid — , 20. 

What is not a — , 20. 
illustrative eases of invalid — 21. 

Telegram is not a — , 22. 

Presentation of — , 22. 

Object of — , 22. 

Stamp on — , 22. 

Who may file — , 22. 

Joint complaint of two persons not contem- 
plated — See Addenda (2). 

Cognizance against persons not named in 
petition of — , 23. 

Special provisions regulating — 23. 

State, real — in criminal cases, 23. 
Jurisdiction of court if determined by 
petition of 24. 

summary trial, if determined by — , 24. 
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irregularity in — curable by s. 537 — 24. 
but absence of— is not, 24. 

— by court, s. 476 against offences alfccl- 
ing aclministratinn of justice, 1373. 

— bycouit, under s. 195 (1) (b) and (c), 
622. 

cognizance of ofTciiccs upon — , s. 190(1) 
(a)— 596. 

Magistrate may postpone issue of process 
when he doubts the truth of — , s. 202 — 
692. 

dismissal of — , s. 203—701, 704. 
dismissal of — , on the ground that others 
may complain is bad — 709 provisions of 
ss. 200 and 202 to be coinplit d willi, 

703. 

dismissal of — for non-pavment (*f process 
fee, s. 204 (3)— 710. 
fresli — when not allowed, 617. 
previous dismissal no bar to secotnl com- 
plaint, 705. 

return of — , s. 201 — 692. 
revival of — , 705. 

dismissal of — order of foifciturc of juo- 
perty to Government, 709. 

Compouodable 

— offence, list of, s. 345 — 1 1 1 3. 

discharge of accused person for absence of 
complainant in lawfully — offence, s. 259 
—930. 

« 

Compounding 

burden of proof regarding — of offences is 
on the accused, 1 1 19. 

distinction between witlidrawal and — . 
1119. 

— of offences, s. 345 — I ! 13. 
effect of — is acquittal with the pri^cm 
with whom offence compounded, 1 122. 
minor or idiot or lunatic has the right of 
— offence with the permission of tlic 
Court, s. 345 (4) — 11 16. 
power of High Court regarding — , s. 345 
(5-A)— 1116, 1122. 

Compromise 

See “Compounding”. 

— in maintenance proceedings — 1425. 
order of maintenance cannot be enforced 
where there has been a — , 1436. 
husband may plead — 1435. 

Concurrent Jurisdiction 

— of the Sessions Judge and District Magis- 
trate, s. 435 (4) — 1301, 131 1. 

— of District Magistrate and Sub-divisional 
Magistrate, s 528 (2) — 1574. 
sentences in several offences at one trial 
arc to be consecutive unless directed to 
be—, s. 35 (1)— 72, 982. 

Consecutive Sentences 

aggregate of— shall be deemed a single 
sentence for appeal, s. 35 (3) — 85. 

— in ease of imprisonment in default of 
furnishing security under s. 123; s. 397 
proviso — 1204. 
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Concealment 

assisting in thc-or disposal of stolen 
property of value less ti.an f.fty , 
tuablc summarily, s. 260 {g)_y32. ^ 

Conditional order 

">^slruction or nuisance, 

whcn-ci?“ h"' ' "r =™'^‘ 8 Uous. 3]0. 

cvicl.-nrr ^ absolute. On taking 

evidence as in a summons-ease— 3 I I ^ 
must be based on evidence, 3 J 2 . 
based on local inspection bad 312 
-passed Without calling on ’parties to 
^Ik^w cause or hearing objections bad, 

—must be served, s. 134—321 322. 
personally ,f ptacticable in manTier pro- 
ided loi service of summons — 322 
proclan)a(iun by beat of drum, 322, 
on appcaraiicc of a party after— maeis- 

rate to question him about existence of 

public right, s. i3y-A— 335, 337 . 

consequence of failure to obey— , 's. 136 — 

Tears! 3^330. 

after— mere asseition of claim will 

not oust jurisdiction of Maeistratc,^I 4 . 

a si.f die matter to 

a 2 |ubordinatc Magistrate for disposal 

Conferment 

— of powers, s. 39 — 94 . 

Confession 

Cannot be used as substantive evidence- 

a j a • 

distinction between a statement recorded 
5l"5^J 157 recorded under s 364, 

no inducement to be offered s. 163-510 

mcanmgof— , 1159. * 

how^m record statement or- s. 164 ( 2 ) _ 

record of—, procedure, 520 
form of recording—, 464,519 

^To dip'n to-do apply 

Presidency Alagistratc or Magistrate first 

or second class may record 512 

- to be recorded in the language in which 
It IS given, 521, 1158. n v.nich 

defect if cured by s. 533—522, 1 169 
—must be voluntarily made, 525, 526. 
admissibility of-is for the judge, volun- 
tarmess of-^is f the jury to decide, 

custody of police-made in, is admissible, 

confes- 
sing before recording— that he is not 

efTcfl certificate to that 

certificItP ^26, 527. 

tuicatc of Magistrate not conclusive, 


absence of memorandum if vitiatcs-529 
Verification of—, 530, 

[go"*''"® sign-when punishable, 
thumb-impression affixed to-if signature, 

signature of Magistrate, 531. 
partly false, evidentiary value, 531 

—of a co-accused, 534, 1005. 

retracted—, 531, 1006. 
unsafe, though not illegal to base a convic- 
tion upon rctracted-unlcss corroborated 
in material particulars, 533, 1006. 

SrronT^ (4)— 564. 

^ecc)ndary evidence of-, 1 160. 

Misdirection about-, 1005. 

Misdirection about retracted—, 1006. 

Coofirmatiun 

—of the sentence of death or a new sen- 
— T|89° two Judges, s. 377 

procedure in— , s. 379—1190. 

*''s'!’'378-I 

Confiscation 

P'"®P^fty where no claimant appears 
within 6 months, s. 524—1543. 

Consent 

ThI.ToTs?- -f '“y 

See “Waiver”. 

Consequence which has ensued 
See—ss. 179, 574, 575, 576. 

Illustrative eases, 576—578. 

Consequential orders 

Court of appeal may pass—, as may be just 
or proper, s. 423 (ld;-1266, 1282. 

nature of— 1282. 

expunging remarks from judgments is not 

lxo2. 

but comes under s. 561A— 1646. 
an order for composition is not—, 1283. 

Conspiracy 
Abetment by— 1579. 

charge— how to be drawn up, 769, 821, 

cognizance of criminal— not to be taken 

unless upon complaint or consent in 

writing of Chief Presidency Magistrate 

or District Magistrate, s. 196- A, 851. 

joinder of charge of — , and to cheat an 

oncncc committed in consequence not 
illegal, 769. 

joint trial in cases of—, 848. 

preliminary enquiry in certain cases of — 
s. 196B— 655. 

Court trying accused for — is competent to 
try him for all offences committed in 
pursuance of— 579. 

Addenda (2) note s. 179 p. 574. 


prwumption is precautions duly taken. 


Constable 

officer in charge of a police-station is above 
the rank of — , s. 4 — 13. 
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search of house suspecled to contain stolen 
properly etc. by a Police-ofliccr above 
the rank of—, s. 98—108. 

Contempt 

—of court, procedure of Civil or Revenue 
Court in such cases, s. 479 — 1401. 
procedure in certain cases of — , s. 480 — 
1406. 

power of High Court to punish summarily 
— , 1407. 

record in such cases, s, 481 — 1409. 
accused should be called upon to make a 
.statement, 1410. 

Procedure where Court forwards a case to 
M.agistrate for trial, s. 482 — 1410. 

Power to commit to Court of Session or 
High Court, s. 487 (2)— 1417. 
discharge of offender on submission or 
apology, s. 484—1412. 
imprisonment of committal of witness or 
person refusing to answer or produce a 
document or thing, s. 485 —1413. 
when Registrar or Sub-Registrar to be 
deemed a Civil Court, s. 483 — 1412. 
Appeals from conviction in — cases, s. 486 
-1416. 

Summary procedure for punishment for 
non-attendance by a witness s. 485 — 
1414. 

apparent conflict between ss. 485A and 
487—1415. 

I 

Continuance 

— of powers of officers appointed, s. 40 — 
95. 

— of warrant of arrest, s. 75 (2) — 133, 135. 

Continuing Offence 

abduction is a — , 583. 
kidnapping is not a — , 583, 585. 
kidnapping and abduction — misdirection 
on charge to jury, 1014, 1015. 

Contradictory Statements 

charge for — , 778. 

joint trial in cases of — , 849, 850, 

prosecution for — , 632, 633. 

Convict 

\dllage head-man, landholders, etc. bound 
to report resort to any place through 
which escaped — passes, 99. 
warrant for the arrest of any escaped — may 
be directed to landholder etc., s. 78 — 
138. 

Conviction 

admbsion of accused on — to bail, s. 498 — 

1478. 

security for keeping peace on — , s. 106— 

185, 

court to pass some sentence in summons 
c»es on — , s. 245—867. 
in warrant cases, s. 258 (2) — 928. 
in warrant cases on a plea of guilty, — 

. s. 251A (5), s. 255 (2)— 897. 916. 
in Sessions cases on a plea of guilty, s. 27 1 
(2)-953. 

in summary trials — not to exceed 3 months, 

3t 2^2—939. 
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objection to a juror on liis— , s. 278. ill ff) 
—966. ^ ^ 

powers r)f appclhale court in an ai»peal 
from a—, s. 423 (1) (b)— 1265. 
previous — when to be set out in the charge. 

s. 221 (7)— 766. 

object of stating pic\ ious— , 774. 
affects punisliment, 774. 
pioof of prc\ ious — , 774. 
cflect of omission in charge rcgartUng pre- 
vious — , 775. 

tri.il (»f persons on previous — of offences 
ctgainst coinage, stamp-law or property, 
s. 348—1127. 

previous— bars second trial on sante offen- 
ces s. 403— 1214. 

Copy 

— of bond for appearance of compl.iinanl 

and witnesses to be given to one of the 
persons executing it, s. 170 (5)— 547. 

— of charge in incpiiry into .Session cases 
to he furnished to accused free of cost 
s. 210 (2)-743. 745. 

— of evidence of supplementary witnesses 
called after commitment and before com- 
mencement of trial to be given to ac- 
cused free of cost, s. 219—764. 

—of grounds of appeal to be furnished to 
public prosecutor on application, s. 422 

— 1264. 

— of grounds on which application for 
transfer sought to be given to public 
prosecutor, s. 526 (6)— 1546, 1568. 
of heads of charge to jury, s. 371 — 960. 

— of judgment to accompany petition of 
appeal, s. 419—1259. 

— of judgment to be given to accused on 
application, s. 371 — 1101. 
no court-fees to be paid on application for 
— of judgment, 1183. 

— of proceedings may be furnished to a 
person affected by a judgment or order, 
s. 548— 1630. 

— of list of things seized in course of search 
signed by search witnesses given to occu- 
pant, s. 103 — 178. 

— of memo of local inspection to be fur- 
nished free of cost to public prosecutor, 
complainant and accused, s. 539B — 
1614. 

free — of police report, F. I. R., confession, 
examination of witnesses by police under 
s. 161 and other douements to be given 
before trial, s. 173 (4), s. 207A (3), 
s. 251A (l)-556, 723, 897. 

free— of the order of maintenance to be 
given to the person in whose favour the 
order is passed, s. 490 — 1446. 

— of record in search by police-officer 
to be sent to nearest Magistrate 
and furnished to owner or occupier, 
s. 165 (5)— 466. 

— of order in cases submitted to High 
Court for conflrmation sent to court of 

§es8ions^ s. 379— 1190- 
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—of order of High Court in cases of 
refcr«-nce by Presidency ^Jagistrate to 
be sent to him, s. 433—1300. 
previous conviction or acquittal may be 
provetl by — ol the sentence or t)rder 

s. 511 — 1503. 

Coroner 

inquests by — , 565. 

Correctness 

legality or propriety of finding or sentence 
to be examined in rexision, s. 435 (1) — 
1301, 1303. 

Corroboration 

of evidence of approver — 1005. 

— of evidence of accomplice see “Accom- 
plice”. 

independent— required in confession of co- 
accused, 53-1. 

retracted confession no — in material parti- 
culais, 531*533, lOOG. 

Corresponding 

— sections in former Codes. 

-'ee “noted under each section”. 

Coats 

— of local inquiry incurred by a parly to 
a proceeding under Chapter XII includ- 
ing reasonable expenses of witnesses and 
pleader’s fees, s, 148 (3)— 457, 460. 

— may now be interfered in revision — 461. 
civil suit for — maintainable, 461. 

—of party opposing application for trans- 
fer when such application is found to be 
frivolus or vexatious, s. 526 (6A) — 1546 
1568. 

Reference under s. 432 by Magistrate or 
Court, s. 433—1045. 

— of removing nuisance recovered by sale 
or distress, s. 140 (2) — 340. 

— of witnesses before issuing summons 
s. 204 (3), s. 216-710, 758. 

Counter-Case 

expression of opinion in a — if a good 
ground of transfer, 1562. 
simultaneous and contemporaneous trial of 
— or cross-cases, 801, 1 109. 

Counterfeiting 

see “Coin”. 

Court 

the word — in s. 195 is of wider scope than 
Civil, Revenue or Criminal > in s. 476 — 
642, 

criminal — constitution of, 38-40. 

„ classes of, 38. 

„ territorial division of, 40*42. 

,, powers of, 71. 

„ powers of appellate court, s. 423 

— 1265. 

„ of inferor jurisdiction,. 622, 1301, 

1326. 

„ to be open, s. 352, 1 140. 

Judge or Magistrate personally interested 
not to sit as criminal — , s. 556—1640. 
inherent power of High Court, saved. 

§. 561A— 1646, 


practising pleader not to sit as—, s. 557— 
1644. 

language of — to be determined by State 
Government, s. 558 — 1644. 
civil — injunction ought to be respected, 
56. 

civil— proceedings, effect of order of— of 
inquiry under Chapter XII, 383. 
civil decree, effect of Chapter XII, 382. 
revenue — decision of, effect on Chapter 
XII, 383. 

— may complain under s. 195 or s. 476, 
622, 1373. 

— in s. 476 if includes successor in office, 
1391. 

revision under s. 115 — 1398. 
power to commit to Court of Sessions, 
s. 478 (2)— 1399. 

power of supreme — to transfer cases and 
appeals, s. 527 — 1573. 
when Registrar to be deemed Civil — 
s. 483—1412. 

revenue — when may commit for trial, 
ss. 478*489-1399, 1401. 

Court Martial 

delivery to military authorities of persons 
liable to be tried by — , s. 549 — 16H. 

Court of SeasioDS 

appointment of — s. 59 (1) — 43. 
appeal from sentence of — , s. 410 — 1240. 
appeal from Magistrate of second or third 
class to be heard by Assbtant Sessions 
Judge, s. 409—1237. 
appeal from sentence of Assistant Sessions 
Judge, s. 408, 1234. 
appeal by whom heard, s, 409 — 1239. 
concurrent powers of— with District Magis- 
trate, s. 435 (4)— 1301, 1311. 

— can transfer appeals for disposal to Addi- 
tional Sessions Judge, s. 409 (2) — 1239, 

— can transfer applications for reference 
to—, s. 438 (2)— 1328. 
commencement of trial before — , s. 271 — 

795. 

commitment of a case exclusively triable 
by a—, s. 437-1321. 

commitment to wrong Court, clfect of s. 532 
—1589. 

cognizance taken by — , s. 193 — 617. 
communication by High Court to— after 
order of confirmation of sentence of 
death, s. 379—1190. 

evidence given at preliminary inquiry 
when admissible before — , s. 288 
977. 

examination of witness before — ^when 
to be made, s. 286 — 972. 
finding and sentence, copy of to be 
sent by— to District Magistrate, s. 
373—1184. 

further enquiry or additional evidence 
to be taken by — on sentences for con- 
firmation of death. 375 — 1186. 
jurors and list of, s. 321—1056. 
objections to list, s. 323 — 1057. 
publication of, s. 322 — 1057. 
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revision of, 324—1062. 
jurors, penalty for non-attendance, s. 332 — 
1062. 

may direct that an order for disposal of 
property to be carried into etTect l)y 
District Magistrate, s. 517 (2) — 1522. 
may dispense with attendance of a witness 
and issue commission, s. 503 — 1488. 
sentence of death submitted by — for con- 
firmation, s. 374 — 1 184. 
trial before — , accused may be convicted 
on his plea of guilty, s. 271 (2) — 953, 
955. 

statements of accused must be taken as a 
^vhole accused must plead by his own 
mouth and not by counsel, 955. 
plea of guilty in murder cases, 956. 
trial before — with the and of jury appeal 
lies on a point of law only, 1237. 
except in the cases mentioned in s 418 (2) 

— 1237. 

Subordination of Magistrates and Assistant 
Session Judges to — , s. 17 (3), s. 408-59, 
60, 1234, 1301. 

Court may sum up evidence, 997. 
object of summing up, 996. 
trial before—, procedure after examination 
of witnesses for prosecution, s. 289 — 
983. 

opportunity must be given to accused to 
make a statement, 984. 
examination of accused, 984. 
trial before — defence, s. 290 987. 
trial before—, right of accused as to exa- 
mination and summoning of witnesses, 
s. 291— 988. 

verdict of jury in— when to prevail, s. 306 

— 1035.' 

procedure where Judge differs with verdict, 
s. 307—1036. 

view of locality by jurors, s 293 — 991. 
when proceedings in security cases laid 
before-, s. 123 (2)-287. 
appeals from convictions in contempt 
cases, when lies to — , s. 486 (3) — 1416. 

Court Witnesses 

examination of — at any stage, s. 540 — 
1615. 

accused cannot be examined as — , 1620. 
right of cross-examination of — by accused, 
1618. 

opportunity must be given to accused to 
cross-examine — , 927. 
by both, 984, 1618. 

— not summoned, 1619. 

Criminal 

— appeal distinguished from Civil appeal, 

1268. . 

—breach of trust, where triable, s. 181 

580. 

jurisdiction to try — breach of trust, 571, 

581. 

charges of— breach of trust, nature ol, 

779, 780. 

charges of— and falsification of accounts 
cannot be tried together, 777, 812, 822. 


charge of— breach of trust when defective, 
780, 813. 

misdirection in charges of — , 1014. 
misappropriation, where triable, s. 181 - 

580. 

jurisdiction to try— misappropriation, 571, 

581. 

misjoinder of charges of — 821. 

— intimidation, c.xcept when offence 
punishable with imprisonment for seven 
years compoundable, s. 345 — 1 1 14. 

— intimidation triable summarily s. 260 (j) 

—933. 

power to restore immovable property 
whci'c accused ronvicted of an olfence 
attended by— foite or— intimidation, 

s. 522—1535. 

— trespass, compoundable, s. 345 — 1 1 13. 

Cro8S«examinatioD 
see ‘‘Examination. 

Culpable homicide 

duty of Judge to explain the distinction 
between ‘murder’ and— , 1008. 
where distinction not pointed out— mis- 
direction, 1008. 

misdirection in trials of — , 1009. 

place of inquiry in offences of—, s. 179 ill. 

(а) — 574. 

joinder of charges of— and exposure of — , 
s. 235, ill (k)— 816. 

form of charge of-Sch. V, XXVIII (1) 

( б ) . 

Custody 

— of accused pending trial, s. 220 — 765. 

— of lunatic, s. 466 (2) — 1366. 
detention in — in case of refusal to attend 
or to execute bontl, s. 217 (2) — 7b0. 
discharge from — s. 500 — 1485. 
offence of escape from — may be tried by a 
Court within the local limits of whose 
jurisdiction the person charged is, s. 181 
—580. 

power on c.scape from lawful — to pursue 
and retake, s. 66 — 109. 

— of property subject to decay, s. 145 (8) — 
374. 

D 

Dacoity 

—accused cannot be charged with more 
than three cases of — in one trial, 787. 
charge to Jury in cases of — , 101 1. 
form of charge of — Sch. V, XXVill 1 
(10). 

Danger 

to destroy, confine or dispose of — ous 
animal— s. 133—302. 

power to issue order absolute in cases of 
apprehended — s. 144—345. 

Daugbtcr-in-law 

fathcr-in-Iaw not liable to pay maintenance 
of—, 1430. 

Deaf 

— and dumb accused, procedure — s. 341 
note No. 3 — 1085. 
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Death 

abaiement of appeals on— of accused, s. 431 

1 • 7 • 

inquest on— of a person or suicide, s. 174— 

V o o » 

no rigiit to cause— of a person who is not 
— of an offence of murder, s. 4G (3) 

occurrence of sudden or unnatural — or of 
any under suspicious circumstances 
to be reported by village headman, 
accountant, etc., s. 45 (d)-99. 

of comjjlainant, anotlier complaint on 
same facts —700. 

—of c.miplainant, substitution of relative 
B74. ’ 

distinction between ss. 247 and 259—871. 
legal representative of a party, niav 
be add.N), s. 145—374 
—of servant, s. 247 note No. 23—875. 

of accused, revision under s. 439 conti- 
nues— 1359. 

Death -sentence 

execution of, s. 381 — 1092. 
how to be atferted, s. 368- 1177. 

- on pregnant woman should be posl- 

pon.d, s. 382—1193. 

— be submitted by Court of Session, 
s. 374 — 1184. 

See “C’onfirmation”. 

Decay 

Disposal of properly subject to, s. 517 (3) 

— 1522. 

order foi- custc)dy or sale of property subject 
to speedy and natural—, 374. 

Decide 

— whether any and which of the parlies to 
a proceeding under s. 145 is in posses- 
sion at the dale of the order, 373. 

— questions of law, s. 290 

Decree 

— of Civil Court how far affects decision 
on possession, s. 145 note No. 13 — 382. 

— for restitution of conjugal rights does 
not affect an order directing mainten- 
ance to child, or paternity of child, 1434, 

1440. 

Defamation 

charge of an offence of — how to be drawn 
up, 770. 

— compoundable, s. 345—1113. 
joint trial of — , 853. 
prosecution for— s. 198—667^688. 
prosecution against public servants, Presi- 
dent, etc. — s. 198B — 671. 

Default 

— in appearance of complainant, s. 247 — 870. 

„ striking off case, s. 259 note No. 7 — 

930. 

once an appeal is received appellate Court 
bound to proceed and cannot dismiss 
appeal for — , 1262. 

Defect 

' in charge to Jury when it dpcs jiot set 


out all that is required for decision, 
1 0 15. 

no attachment illegal for — in the writ of 
attachment, s. 538-1611. 

—or error curable, s. 537 (a)— 1593. 

Defence 

duty of counsel for — , 987. 

— entitled to know with certainly the c.xact 
nature of charge, 767, 799. 
object of s. 233—799. 

right of accused to be defended, s. 340 — 
1081. 

examination of jjrosccution witnesses after 
— closed is objectionable, 384, 

—in warrant cases, s. 256—918. 

— of accused in trials before Courts of 
Sessions, s. 2. 0—987. 

lunatics incapable of making— ss. 464, 
466—1362, 1365. 

lunatics capable of making — , ss. 468, 473 
— 1367, 1370. 

omission of points in favour of — in charge 
to the jury, 1004. 

because adv’ocatcs on both sides argued, 
996. 

omission to consider the— of individual 

accused, judgment defective, 1167, 1175. 

omission to consider the — , judgment of 
appellate Court set aside, 1287. 
omission to call upon an accused person to 
enter on his — is a mere irregularity, 921. 
Right of — to ask for cross-examination, 
921, 923. 

Defence Evidence 

— in summons cases, s. 244—863. 
accused shall be called upon to enter upon 

his defence and produce—, s. 256 — 918. 

— in proceedings under s. 110 — 248. 
summoning of — when can be refused — , 

s. 257 924. 

list of— , s. 207A (9), s. 21 1 (9)— 723, 746. 
omission to place — is misdirection, 1003. 
right of accused to call — to rebut evidence 
of Court witness, 927. 
adjournment for producing — 989. 

Prosecutor’s right of reply after — , s. 292 — 

989. 


Definition 

Sees. 4-12-14. 

words and expressions used to, have mean- 
ing as in Indian Penal Code, s. 4 (2) — 
14. 

Delay 

— in applying for forfeiture of property, 
‘lapse of time’, 1515. 

— in applying for issue^of process for com- 
pelling production of evidence, s. 257 — 
924. 

— in applying for sanction under the old 
s. 19^-625: 

— in lodging first information report, effect 
of, 469. 

— in moving High Court in revision under 
s. 439, 60 days’ i ulc-practicc, 1338, 
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ilencK hearing rule ciiliilccl to question 
the propiiety of the order regarding — , 

1338. 

— in moving High Court for transler, 

1554. 

— in tiling appeal under s. 417 (3) if s. 5 
Limitation Act applies sfe Addenda (2). 

Delegation of powers 

— to District Magistrate, s. 13 (2) — 50. 

Delivery 

order in writing proliiblting — of property 
of proclaimed person, s. 88 (1) (c) — 146. 
— of lunatic to care of relative or friend, 

s 475—1372. 

— of property seized by police to the person 
entitled to the possession thereof, s. 523 
(1)— 1539. 

who is entitled to possession, 1542. 
such an order can be passed on police 
papers, 1542. 

• Demeanour 

•Sessions Judge or Magistrate shall record 
the remar. s respecting — of witness 

examined before liim if he thinks it 
material, s. 363 — 1 155. 

De Novo Trial 

— of the whole case where case transferred 
not competent to try, no tvaiver by 
accused, 931. 

accused person now cannot claim tlie rights 
of— ,1134. 

succeeding Magistrate may direct furllicr 
examination of witnesses s. 350 — 1 132. 
High Court in revision did not allow — 
when point not raised in appeal, 1340. 
on — the magistrate should examine all the 
witnesses again, s. 346 (2) note No. 6 — 
1124. 

— on the accused person alleged to be 
lunatic again brought before the Magis- 
trate or Court which considers him 
capable of making his defence, s. 468 (1) 
— 1367. 

Deposit 

—of sum required for expense of obtaining 
attendance of witnesses and all other 
expenses before summoning unnecessary 
witnesses for defence, s. 207 A ( 1 1 ), s. 216 

—724. 758, 760. 

— of reasonable expenses for any witness 
in summons-eases, s. 244— 863. _ 

,, of defence witnesses in warrant-eases, 

s. 257—924, 928. 

—of money instead of recognizance except 
bond for good behaviour, s. 513—1508. 
search of place reasonably believed to 
contain stolen properly or used for — of 
stolen property, s. 98 — 167. 

Deposition 

admissibility of — of approver recorded in 
preliminary inquiry, 979. 

— duly recorded in presence of accused, 

979. 

—not admissible in absence of accused, 

979. 


manner of recording — outside presidency 
towns, s. 354 — 1 143. 

record of — in summons-cases and in tiials 
ol certain oilentcs by lirst and second 
class Magistr.itcs, s 355 — 1 1 IT. 
record not signed by Magistrate vitiates 
trial, 1145. 

— outside presidency toNvns, how rccoided, 
s. 356 — 1 145. 

language of record of — , s. 357 — 1 148. 
mode of recording—, under ss. 356, 357 
and 359—1118. 

procedure in regard to -when completed, 
s. 360— 1149. 

reading over of — , provisions directory, 
1150. 

— interpreted to accused or his pleader, 
s. 361 — U51. 

record of — outside Presidency Magistrate’s 
Courts, s. 362 — 1 152. 

• — of witnesses on commission,'when satisfies 
conditions prescribed by s. 33 of Evi- 
dence Act may be received in evidence, 

s. 507 (2)— 1494. 

— of medical witness s. 509 — 1496 

— taken in absence of accused, when 
absconder, s. 512 — 1505. 

,, when offender unknown, s. 512 (2) — 

1505. 

— of witness can br put on record of 
Sessions Court, s. 288—981. 

Deputation 

— of suboidinatc Magistrate to hold local 
inquiry, s. 148 — 456. 

Desperate and Dangerous Character 

— so as to render his being at large without 
security hazardous to the community, 
s. 110 (0-225, 248. 
meaning of — , 245. 

person merely pioinoling litigation does 
not become — , 246. 
how to prove a. charge of — , 245. 

„ s. 117 (4) by evidence of general 
repute or otherwise, 265. 

Detention 

— of accused after discharge of jury on 
retrial being directed, s. 308 — 1018. 

— of person in custody of police not more 
than twenty four hours in the absence 
of an order under s. 61, s. 167 — 122. 
intention of legislature, 123. 
if applicable to Calcutta Police, 123. 
Magistrate may authorise— of accused, 
s. 167— 510,544. 

for a term not exceeding fifteen days, 540. 

,, of third class and second class not 
specially empowered not autliorised — , 
g. 167—541. 

— of property seized by police where owner 
unknown, s. 523 (2) — 1540. 
of telegrams, parcel, documents by Postal 
or Telegraph department wlicn required 
by certain Magistrates, s. 95—162. 

—in custody in case of refusal to attend 
or to execute bond, s. 217 (2) — 760. 
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Bail to be taken in ease of-of person not 

^ non-ba]Jab]e ofVcnce, s. -1% 

M in case of— of person accused of non- 
bailablc olience, s. 4U7 — H72. 

Liberation of person under illegal or im- 

proper— ,s. 41)1 — 14-lb, 1452. 

Lunatic accused—, of, s. 4bb— 1365 
procedure in case uf release of lunatic,- 
-of under ss, lUli, 471, see s. 474-1371. 
— under Preventive Act — 1449, 

Diary 

(general-, s. 154 note No. 4—466. 

station or general— , 554, 

Special-, s. 172—549. 
use of— by court, 552. 
use of— by accused, 553. 

”^553 call for and inspect— 

value of— as evidence, 551. 

Copies of~, s. 173 (4)-55l, 556. 

—cannot be accepted as substantive evi- 
deuce, 5a2. 

M^^used as evidence of corroboration, 
to refresh memory, 552, 554 

Po'ice- 

object of keeping—, 550. 

—should record facts only, 555. 

need contain brief reference to recorded 
statements, 555. * 

Listrict Magistrate to see— regularly kept, 

a • 

Directions 

in the nature of habeas corpus, s. 491 — 1446. 
—between Judge and Jury, s. 306—1035. 
on sucli- aspersions on jurors highlv 
objectionable, 1045. 
procedure on such — , s. 307 — 1046, 
when reference may be made, 1038. 

when „ oughlnot to be made, 1039. 
what the order of reference should contain, 
1038* * 

Judge should question jury and record 
their opinion upon reference made on— 
1041. 

powers of High Court on reference, 1043. 
after — High Court exercises iiowcrs on 
appeal, 1043. 

High Court in d sposing of a reference on 
-between Judge and Jury to give due 
weight to the opinions of Judge and tlic 
Jury, 1045. 

procedure on -between Judges disposing 
of Jury reference, 1046. 

Discharge 

—of accused docs not operate as a bar to 

403 explanation, 
1215, 1219, 1229. ’ 

magistrate has power to revive proceedings 
after—, 912. ® 

,, in an inquiry into sessions cases, 

I. 207A (6), s. 209—723, 735. 


policy of the legislature, 737. 

M if court finds no suflicient grounds 
lor committing accused for trial, 740. 
difference between— under s. 209 and 207A 
W—/28 disclose no grounds in s. 207A 
(bj arc not suflicient grounds for com- 
mitting, s. 209—728. 

reason for— to be recorded, 740. 
case exclusively triable by court of sessions, 

"hen can Magistrate order — 741 

in graver offence- bad, 741. 

— under s. 209 (2)— 736. 

—order for compensation, 742. 
under s. 209 effect of, no bar to being 
brought up for commitment, no order 
Irom Judge necersary, s. 251A (2)— 742. 

in warrant cases, s. 253-897, 

distinction between— under s, 253 and 259 

lor absence of complainant, 909, 931. 

before taking prosecution evidence 
illegal, 910. 

— before examination of accused as laid 
down in s. 342 bad, 723, 739. 

• reasons for, though not compulsory 
should be recorded, 911. 

sees. 436-912, 1315, 1316. 

apply for setting aside—, 

effect of— under s. 253—911. 

—by Presidency Magistrate, 760, 1314. 
distinction between ss. 247 and 259—871. 
of accused upon withdrawal by Public 
1 rosecutor under s. 494 before framing 
ol^chargc in respect of such offence or 
offences, s. 494 (^)— 1462. 
if not shown to be improper at the time 
It was passed cannot be set aside while 
tried on a different cliargc, 

. 1466. 

of pci'son informed against, security pro- 
ceedings, s. 119—278. 
s. 119 meaning of — 278. s. 1 19, permission 
to depart, 1316. 

s. 436 docs not apply to— under s. ! 19— 
1316. 

of persons imprisoned for failing to give 
security, s. 124—293. 

—improper, further inquiry, power of 
court to direct, s. 436—1312. 
notice before directing further inquiry sta- 
tutory, 1312, 1319. 

if s. 436 applies to — by Presidency JSfagis- 
trate, 1314. 

when can a person — improperly be com- 
mitted to the court of sessions, s. 437 — 

1322, 1325. 

‘order him to be committed,’ meaning of, 

1327. 

High Court can revise under s. 439 an 
order of commitment of person both on 
points of law and facts — can quash 
order, 1327, 1343. 

— in summons case tried as a warrant case 
s. 245 note no. 10, 868. 

— aj In warrant case not provided for, 868. 
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of a person lawfully bound to be of good 
behaviour by Magistrates not empow- 
ered, proceedings void s. 530 (J) — 
1504. 

— of jury wijcn any juror ceases to attend, 
s, 282— ytiy. ! 

— of jury for misconduct or, 071. 
sufficient ground, s. 282 note, no. 4 
970. 

—of jury in ease of sickness of prisoner, , 
5.283-971. 

defence witness not attending no ground 
for — of jury, 971. 

— of jury in a ease liied before the High | 
Court, s. 305 — 1033. 

retrial of accused after such — s. 308, unless 
Judge considers that there should not be 
a retrial — 1047. 

— of person apprehended by a special order 
of a Magistrate, s. 63 — 124. 

— of person accused of a bailable offence 
on execution of bond, s. 496 — 1470. 

— from custody, s. 500 — 1485. 

— of sureties, s. 502 — 1487. ' 

— of sureties for the peaceable conduct or 
good behaviour of another person, s. 126 

—296. 

— on application for stay of prosecution by 
Advocate-General does not operate as an 
acquittal, s. 333 — 1062. ' 

Third party may apply for setting aside — I 
when the order operates to his detriment, 
s. 436 note no. 22 — 1321. i 

Discovery ! 

— of person wrongfully confined, s. 100 — 
176, 

Discretion 

any jurisdiction exercised in revision, 252, 
1338, 1349, 1360. 

Judge may in his — allow counsel to be 
heard, s. 440-1359. 

— of Sessions Judges in directing commit- 
ment of accused to Court of Sessions 
not to be interfered with lightly, 1326. 

Dismissal 

— of complaint, s. 203 — 701, 704. 
before — of a complaint provisions of 
ss. 200 and 202 to be complied with, 

703. 

effect of — , 706. 

— docs not operate as an acquittal, s. 403 — 
1215. 

after— of complaint, revival of complaint, 

705. 

—in bar to rehearing complaint, 705, 
1315, 1316. 

Further enquiry on— of complaint, 706. 
notice if essential for further enquiry, 707. 
notice to accused before — not merely irre- 
gular but illegal, 698. 
wrongful — , Further enquiry, 1316, 1317. 
accused has got no locus standi^ 698. 

No sufficient ground for proceeding, 709. 
should be briefly recorded, 709, 1601. 

Civil remedy open no ground for—, 709. 

— on ground that others may complain is 

wrong, 709. 


— of complaint, order of forfeiture, 709. 

Disobedience 

Charge must set out — charged and law’ in- 
fringed, s. 223, ill. (f)— 782. 
consequcnce.s of — of an order absolute in 
cases of Nuisance, 140 — 339. 
effect of — of an order under s. 144 — 368, 
369. 

High Court docs not interfere w’ilh time — 
expired ordei under s. 1 14 except wlicrc 
prosecution has been started or is pend- 
ing for — , 372. 

Dispensing 

— with attendance of witnesses, s. 503 — 
1488. 

— with personal attendance of accused, 
s. 205—714. 

power of Sessions Judge of — with persona! 
attendance of accused, especially puida- 
nasfiin ladies, 7 16. 

— in security eases, s. 1 18— 716. 
inquiry or trial in the absence of accused, 
s. 540A— 1620. 

Dispersion 

— of unlawful assemblies, ss. 127-132 — 
298—300. 

Disposal 

— of Property, ss. 516.‘\ to 525—1519 — 
1539. 

Dispute 

— as to immovable Property or Easements 
— see “Property”, “Possession”. 

Disqualification 

— of Magistrate making personal inquiries, 
1561. 

view of locality if a — , 1561. 

— of Magistrates other than Chief Presi- 
dency Magistrate or District Magis- 
trate from trying the offence of ‘rape’ 
by husband on his wife, s. 561 — 1641. 

— of a Judge or Magistrate when personal- 
ly or pecuniarily interested, s. 556 note — 
1640, 1642. 

— of a practising pleader to sit as a Magis- 
trate in any Court within the jurisdic- 
tion of which he practises, s. 557—1014. 

Distinct Offences 

— deleted from s. 35, cfFccl of amendment, 

86 . 

— whether of the same kind as in s. 235, 
ill. (<7), (e) and (A) or of different kinds 
as in ill. {a), (A), (c), (/) and (f)-8I5, 
819. 

— see illustrative eases — offences held not 
committed in same transaction — ^joint 
trial of, 821— 823. 

District 

proceedings in wrong — , s. 531 — 1587. 

— created by the Code, s. 531 has refe- 
rcnce only to, 1587. 

District Magistrate 
defined, 45, 46. 

appointment of Additional — , s. 10 (2)— 

45. 
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appointment of Subordinate Maeistraies 
besides — , s. Id— 17. 

meaning of—, in s. 183-1433. 

dclegdium of powers of Slate Government 
to—, 13 (3)— 50. 

othceis temporarily succeeding to vacan- 
cies in ollice ol — , 1 1 — 17 , 

reversion of — as Joint Magistrate, 47. 

ordinary poweis ol — specified in the third 
schedule, s. 30—02. 

Jurisdictioti of— co-ordinate with that of 
Sessions judge in railing for record 
s. 4Jo (1), s. 438—1301, 13J8. 

—cannot (lucstion jiropriety of Sessions 
Judge’s order, 1330. 

— iidciior Court to that of Sessions Judge, 
i 3 0 7 1 

--may pass conditional order for removal 
of nuisance, s. 133— 303. 

may prohibit repetition or continuance 
ol Public .Nuisance, s. 143—343, 
may withdraw any power conlerred by 
him to any ofheer subordinate to him. 
s. 41 {2) — 96. 

— may be directed by High Court or Ses- 
sions Judge to order further inquirv 
s. 436-1311. y> 

power of— to frame rules for the guidance 
ol lienches, s. 16 — 55. * 

power of — to issue order absolute in urgent 
cases of nuisance on apprehended dan- 
ger, s. 144—345. 

po\>er ol to take action in disputes as 
to irriniovablc property, 372. 

power of— to order coinmiimcnt to Court 
of Sessions, s. 437 — 1321. 

—docs not apply to Presidency Magistrate, 
13^3. 

rcfcicticc to — on a clilTcrcncc of opinion 
between members of a Bench irrccular 
s. 15 note, 57. 

search ^variant for document, parcel or 
other thing in the custody of Postal or 
Telegraph authorities to be issued by— 
or Chiel Ihesidcncy Magistrate, s. 95 
(2) — 162. 

security for keeping peace in cases other 
than on conviction — may take action 
ss. 107, 108, 109, 110—195, 211 

218, 224. 

may report to High Court— 1328. 

— may bind over a person on conviction 
to keep peace, s. 106 — 185. 

— may cancel any bond for keeping the 
peace or, 295. 

good behaviour, s, 125—295. 
power to compel restoration of abducted 
females, s. 552 — 1634. 

Divisioo 

Territorial — , 40-42. 

Sessions — s. and districts, s. 7(1) — 40. 

State Government may alter, s. 7(2) — 40. 

State Government may establish Sessions, 
s. 9—43. 

existing — maintained till altered, s. 7(3) 

40 . * V / 


Division Bench 

hearing Rule not disentitled to ques- 
tion propriety of Rule issued by-on 
ground that application made too late, 

reference to third Judge on a difference 
of opinion, between fudges of—. 

ss. 378,429-1190, 1293. ^ 

powers of a single Judge when same as 
that of—, s. 377 note no. 3, 1 190. 
may correct clerical power but cannot 
alter or review judgment, s. 367, 1165. 
niay alter or review judgment when 
It IS passed without jurisdiction or in 
default of appearance without adjudi- 
cation on merits, s. 5ul-A— 1178, 1646. 
—may vacate order of enhancement 
passed without hearing accused, 1354, 
1646. , 

Divorce 

specifically mentioned in the Code, 

A husband in maintenance proceedings 
can take the plea of—, 1425, 1436. 
order of maintenance does not deprive 
husband of the right of—, 1426. 
wife not entitled to maintenance even 
after--, but can claim for child, 1426. 

expiry of the period of 
1426. ^ 

DocumeDt 

forfeiture of a — containing seditious 
matter or matter coining under s. 153-A, 

I- 1*. C., s. 99A— 170. 

includes painting drawing or photograph or other 
visible representations, s. 99A(2)— 172. 
appeal, s. 99B— 173. 
onus on defence, 1 73. 

jurisdiction barred otherwise than in 
accordance with provisions of s. 99 B — 
s. 99G— 175. 

or matter hearing by Special Bench, 
s. 99G-175. 

order of Special Bench setting aside 
forfeiture of— s. 99D — 174. 
procedure in High Court— s. 99F— 175. 
forged— s., search of house, s. 98—167. 
imprisonment or comiiiittal of person 
refusing to produce-, s. 485—1413. 
interpretation of — any evidence to accused 
or his pleader, s. 361 1151. 

issue of search-warrant for the produc- 
tion of — , s. 96 — 163. 

Judge to explain to jury meaning and 
construction of all — s given in evidence 
at the trial, s. 298 (b)— 1021. 
power to impound — or thing produced 
before Court, s. 104—183. 
prosecution for certain offences relating 
to— s given in evidence, s. 195 ll) (c) 
621,641,642. 

search for a — in the custody of Postal 
or Telegraph authorities, s. 95 (2) — 162, 

163. 

summons to produce—, s. 94—157, 159. 
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Door 

breaking open any outer or inner — lo 
effect an entrance where ingress not 
obtainable, s. 48—107. 
power of police-officer of person autho- 
rised lo make an arrest to break open 
— s and windows for purposes of libera- 
tion, s. 49—108. 

Dumb 

and deaf accused, procedure, s. 341 note 
no. 3, 1085, 

Duty 

arrest by police without warant of a 
person who obstructs a police officer 
while in the execution of — , s. 54 — 1 10. 

— of defence counsel, 987. 

—of Judge, s. 298—1002, 1021. 1022. 

Judge not absolved from — because pleaders 
argued at length, 996, 1003. 

—of Magistrate, 728, 729, 737—739. 

— of prosecution to call material wit- 
nesses, 973, 1007. 

lo call Court witnesses in a previous 
trial, 989. 

not optional with prosecution to put in 
examition of accused, 976. 
not optional with confessional state- 
ments, 976. 

£ 

Easement 

dispute concerning rights of use of im- 
movable property whether claimed 
as an— or otherwise, s. 147 — 439. 
history of changes introduced by suc- 
cessive amendments, 440. 
effect of successive amendments, 440, 
442. 

scope of s. 147 — 443. 
scope of s. 147 (2)— 443. 
applicability of s. 147 — 417. 
form of order, Sch. V Form XXIV, 444. 
negative— included, 441. 
rights acquired by contract, 445. 
land or water as explained in s. 145 (2) — 
439, 446 

effect of decisions discussed, 441, 445. 
Legislature unwillingly used ‘land or 
water’, 449. 
privy if any — , 446. 

dispute regarding rights of tvorship if 
an — , 447. 

right to collect tolls included within— 

446. 

ferry rights are included, 448. 
jalkar rights included in as ‘Bsheries’, 
448. 

no power to make declaration order, 452, 
453. 

obstruction to water for irrigation, 448. 
criticism of the Legislature and further 
amendment suggested, 449. 
rights to take water from well which came 
under purview of old section excluded 

now, 448. . . 

^within the local limits of his jurisdic- 
tion*, 449. 


effect of amcntlment discussed, 4-10 441 

442. 

diicction lo appear before anollu-i Magis- 
trate illegal, 450. 

Procedure in llic manner as provided in 
s. 115-451. 

‘satislied fiom police-report or other 
information’, 439, 444. 

Preliminary order is not mandatory, 449. 
legislature should have used ‘slialP make 
an order, 450. 

dispute likely to cause a ineach of peace 
exists, 144. 

Magistrate has to stale his reasons fur 
holding that a Uk( lihood of breach of 
peace exists, 444. 

e\idcnce can be taken by the oflicer mak- 
ing local inquiry under s. 148—450. 
duly of Magistrate to take further evi- 
dence, 450. 

nature of proceeding, 451. 
ex parte order illegal, 451. 
burden of proof, 451. 
what pioot of user necessary, 451. 
no power lo make tlerlaralory order, 152 
mode of inepary sub-section (l-A) — 451. 
Magistrate can only issue proliibitoiy order 
restraining person from doing any act 
interfering with riglUs of others, 452, 
453. 

Limitation, Proviso to cl. (2) 454. 
execution of ordets of — by Police Parlies, 
456. 

parties cannot be added, 455. 
order of— subjet t to subsetjucnt decision 
of competent Ci\ il Couit, 455. 
order as to costs in — , s. 148 — 456. 
rc\ ision lies under s. 439 — ^455. 
transfer of proceedings under s. 147 — 
456. 

Election offences 

prosecution for — under Cbaptor IXA 
1. P. C. not maintainable except upon 
complaint by State Government, s. 196 — 
645. 

Emergent Orders 

See “Temporary orders in urgent cases of 
Nuisance or Apprehended Danger” 
s. 144-345. 

Empowered by 1 w 

— whether by the Code or by any special 
or local law, 1582. 

irregularities which do not vitiate pro- 
ceedings committed by Magistrates 
not—, s. 529-1581. 

irregularities which vitiate proceedings 
committed by Magistrates not — , s. 530 
—1583. 

Endorsement 

— of summons, s. 69 — 128. 

— on duplicate of summons to the head 
of the office in which person summoned 
is employed as a servant of Government 
or Railway Company, s 72—121. 

— in manner provided by ss. 69 and 70 
proof of service, s. 74 — 132. 
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on warrant of arrest for security to be 
taken s. /O — 135. 

—of wairaat for levy of fine issued by a 

Kashmir in, 

s. j 8/A— i3UU, 1201. 

what should be stated on—, s. 76 f'') — 
JjG, 

“> P°‘‘« officer, 

—should be by name, ib., 138. 

—on warrant forwarded for exccotion 
outside jurisdiction should bear tiic 
name ol Masistratc or District Superin- 
tendent or Ciommissioner, ss. 83 i‘>) 

Ml, 142. 

— of complaint, s. 201 — 602. 

— ol warrant fur levy of line, s. 307—1201. 
Eoforceaient of Order 

ol warrant for recovery of penally on 
luilciture of a bond, s. 5l4 (3j— 1500. 

— ol maintenance, s. ^‘J0 — 144b. 

—may be by any Magistrate, 1426. 

English Language 

evidence taken in— when to be translated 
s. 356 (2;~li45. 

translation in — ol evidence given in any 
other language, when to be made. s. 3ab 
(2A), (3)-1145, 1146. 

State Government may direct Sessions 
Judge or Magistrate to take down evi- 
dence in— s. 357 proviso, 1148. 
memorandum of examination of accused 
when to be made in — s. 364 (3) — 1156. 

Enhancement 

— appellate Court cannot pass an order of 
—of sentence, s. 423 {1-Aj 1266, 1285. 

—of sentence by High Court on revision 
s. 430 (2) and (6)— J333, 1331. 
effect of introduction of s. 439 (6)— 1335 
1353. 

accused entitled to shew cause against 
conviction as well on aa application for 
— , 1353, 1354. 

but when substantive application by ac- 
cused against conviction had been re- 
fused it is not open to accused to argue 
on merits, 1353. 

criticism of this view as incorrect, 1353. 
notice to an accused to show cause against 
—statutory, s. 439 (6) — 1333, 1349. 

Enticing 

— away a married woman with criminal 
intent, s. 498 I, P. C.— , compoundable. 
s. 345— 1113. I 

composition in— away a married woman 
can only be effected by husband and none i 
else, 679. 

'Joint trial for— with ‘adultery’ permissible 
s. 235 iH. {c)-815. 

Prosecution for— a married woman, who 
may institute complaint for such prose- 
cution, s. 199—676. 

husband of the woman competent to insti- 
tute complaint of an offence under 
K C. as defined in s. 4 (/ij — 


a man does not cease to be husband 

because marriage subsequently dis- 
‘ solved, 677. 

» e.xpression ‘in his absence’ refers to original 

entrustment, 677. 

person having the care of woman may 
also complain with the leave of Court 
’ but cannot compound, 679. 

ft ft ■ minor, idiot or 

lunatic or sick husband, 676. 

conviction under s. 498 on charge under 

366 and 

379 I. P. C., 678. 

A ft ■ examination of com- 

plainant, 679. 

petition by husband for coercing wife no 
complaint, 679. 

death of husband after instituting com- 
plaint effect of, 680. 

Entry 

—in book or station diary of the substance 
of information relating to cognizable 
cases, s. 154—465. 

See “First Information”. 

on unsustainable charges, effect of is a 

stay of proceedings and has not the 

effect of acquittal, s. 273-957. 

not an acquittal for purposes of s. 403 — 

1215. 

— on charge by Judge to the effect that 
accused should not be retried after dis- 
charge of jury operates as an acquittal, 
s. 308—1047. 

Error 

Court not to alter or review judgment 
except to correct a clerical—, s. 369— 
1177. 

mistake in copying judgment or order is a 
clerical—, 1179. 

effect of — in the charge, not material 
unless — has occasioned a failure of jus- 
tice, ss. 225, 535—784, 1590. 
effect of material — , new trial to be direc- 
ted s. 232—796. 

finding or sentence reversible for — or omis- 
sion in charge or other proceedings, 

s. 537—1593, 1601. 

Escape 

— execution of sentence on — d, convicts, 
s. 396—1203. 

no more restraint to person arrested is 
permissible than is necessary to prevent 

his— , s. 50— 108. I 

place of trial for offence of having — d 
from custody, s. 181 (I)— 580. 

Evidence 

absconder record of — in his absence may 
be used against him, s. 512 — 1505. 
additional — in appeal how taken, s. 420— 

1291, 1294. 

additional — taken by Court of Session or 
Magistrate to be certified, 1294. 
taking of additional — subject to provisions 
of Chapter XXV ib., 1295. 
power to direct additional — limited to 
appeals under C^iapter XXXI, 1293, 
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to prove nature and tendency of News* 
paper, s. 99E— 174. 

reasons to be recorded by Appellate Court 
before directing additional — , 1294. 
interpretation of — to accused or his plea- 
der, s, 361 — 1151. 

interpreter is bound to interpret — truth- 
fully. s. 543—1623. 
language of record of — , s. 357 — 1 148. 
medical — how taken, s. 509 — 1496. 

— rules and orders, 1496. 
absence of certificate of attestation renders 
medical — inadmissible, 1498 
defect may be cured by calling Magistrate 
or others present to prove attestation, 

1498. 

memorandum of — not taken down by 
Magisttate or Judge himself, s. 356 (3) — 
1146. 

— on afTidavit, s. 145 (4), s. 510.\ — 373, 
416, 1502. 

inability to make a memorandum of — , 
reasons to be recordetl ill. 1 14b. 

Klode of taking and rfcording Liidfnce, 

by Provincial Magistrates in all inquiries 
untlcr Chapter XII and X\ III, s. 356, 
373, 723, 730. 

— to be taken down in the forn» of a nar- 
rative, s. 359 — 1 148. 

as — of eacli witness concluded — to be read 
over, s. 360 — 1 149. 

provision directory, curable under s. 537 

interpretation of — in a language not under- 
stood by accused, s. 361 — 1 151. 
remarks respecting demeanour of witnesses 
to be recorded if thought material — 
s. 363— 1155. 

by Presidency Magistrates, s. 362 — 1 152. 
where appeal lies Magistrate shall cither 
take down evidence or cause it to be 
taken down from dictation in other 
cases not necessary to record evidence 
8.362 — 1 154. 

but he is to keep a memo and sign it with 
his own hand and keep it as part of 
record, 1152. 

S. 362 does not apply to proceedings under 
s. no— 1154. 

Recording of— outside Presidency Towns 
s. 345—1143. 

Record in summons cases, s. 355 — 

record not signed by Magistrate vitiates 
trial, 1 145, 

Record of — in High Court, s. 365 — 1 161. 
Record of — in proceedings under s. 488 

—1424. 

Record of— in ^ Security proceedings — , 
governed by ordinary rules of — , 267. 
where order for security to keep peace 
recording of — in the manner provided 
for summons cases, s. 355, sees. 117 (2) 
—264,268,1154. 

where security for good behaviour record- 
ing of — in manner provided for sum- 
mons cases, s. 356, s. 117 (2) — 264, 

1154. 


reasonable opportunity must be given to 
defence, 267. 

not open to Court to put arbitrary limit on 
defence witnesses, 268. 

application of s. 360 — 268. 

See ‘evidence of General Repute’, 235, 236, 
270. 

nature of—, 237, 238. 

where on both sides equal security should 
not be ordered, 239. 
where — is weak, 234. 

— to be taken in presence of accused, s. 353 
— 1142. 

Special rules of— ss. 509, 512—1490, 1505. 
summing up of — , bow to sum up, 997. 
failure to sum up defence e\'idence, subs- 
tantial niisdirecliun, 1003. 

See “Charge to Jury”. 

— taken on commission, s. 503 — 1488. 
see also “Deposition”. 

Examioatioo 

— of accused, how recorded, s. 364—1 1 56. 
— of accused in Presidency Magistrate’s 
judgment, s. 370 (/ ) — 1 180. 

— of accused duly recorded before com- 
mitting Magistrate to be read as evi- 
dence, s. 287 — 974. 

— of accused before coinmiting Magistrate 
optional ss. 2U7.\ (6), 209 and 210 — 723, 
739, 741. 

but compulsory wltcre he commits accused, 
723, 739, 744. 

— of accused before Magistrate j)rior to 
acquittal, s. 245 is optional tiJr s. 244— 
863. 

but — of complainant absolutely csseniial, 

805. 

— of accused before Magistrate before 
passing an order of discharge under 
s. 251A (2), s. 253 is optional, 897, 90J. 

— of complainant on oatli s. 200 — 682. 
not necessary when complaint made in 
writing or by Court or public servant 
acting or purporting to act in discharge 
of ofiicial duties, s. 200 (oa)— 682. 
dismissal of complaint without — of com- 
plainant illegal, 689, 703, 701. 
object of — of complainant, 688. 
procedure after — on oath, 688. 

— of accused joiiUly tried, 1097. 

Power of Court to hold— of accused, s. 342 
, —1086. 

object not to fill up gap in prosecuiion, 
1008. 

provision of 2nd part of s. 342, mandatory 
— but does not vitiate a trial unless pre- 
judice is shown, 1087, 1091. 
applicability of s. 342 to all soi ts of pro- 
ceedings in Magistrate’s t ourt whether 
the case is triable by Court of Sessions or 
not, 1091 — 1093. 

docs not apply to additional evidence, not 
to proceedings under s, 488 or under 
Calcutta Municipal Act, 1092. 
not obligatory in case of Court witnesses, 

1092. 
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not obliptory in the case of accused ex- 

'7 Personal aitendnacc under 
ss. iOa, 510A— 1093. 

S. 342 applies to warrant-eases, lOD*? 

written statement docs not dispense with- 

of accused, 1094. 

S. 342 applies to summons eases, 1092. 
o. 34_ applies to summary trials, 1092. 

^"^094 under s. 342— io93, 

power of Special licnch to hold-of ac- 
cused, 1097. 

what ts a suflicietU— under s. 34’- 1100 

— nf juror, s. 294— 993. 

— of meilical witness, s 509— 149G. 

‘“'ceptinc? pardon as a witness, 

^of prosecution witnesses in the absence 
ol acc used w’ho had been proved to be 
an absconder, s. 512—1.505. 
power of iVesidenev Magistrate to order 
pnsonerin jail to be brought up for— 
s. a‘*2— IG23. * 

Hecord of Presidency Magistrate in cases 
Where tlu iv is no appeal shewing plea of 
accused and his— (if any) s. 2G3 (§) — 

Excavation 

fencing of any tank or- , s. 133—302. 

cannot be ordered to be filled up 319 
‘cost of— of a tank, 319. 

Execution 

— of sentence of death. 

See “Death”. 

—of sentence of imprisonment for life or 
imprisonment in other cases, s. 383 — 

1194. 

Rules and orders, 1194. 

commencement of date of imprisonment, 

1 195. 

—of sentence of imprisonment, when may 
be suspended, s. 388 — 1202. 

— of sentence on escaped convicts, s. 396 

— of sentence on offender already sentenced 
for another offence, s. 397 — 1204. 

return of warrant— of sentence, s. 400 

1209. 

warrant for— of sentence of imprisonment 
to be lodged with officer in charge of 
Jail, ss. 384, 385—1195, 1196. 
warrant for levy of fine, s. 386—1196. 
effect of such warrant, s. 387 — 1201. 

Eaiparte 

— order in emergent cases or in cases which 
do not admit of the serving of notice 
upon the person to whom the order 
under s. 144 is directed, 345, 364. 

— order in maintenance proceedings how 
to set aside, 1425. 

proceedings may be taken only if Magis- 
trate is satisfied that husband is wilfully 
avoiding service, s. 488 (6)— 1421. 

aside— under s. 136 — 


Expenses 

— of ^mplainants and witnesses to be paid 
by Government, s. 544—1624 

rules, 1625. 

order when to be made— 1627. 
of complainants and witnesses or com- 
pensation power of Court to direct pav- 

ment out of fine, s. 545 — 1625. 

-incurred in respect of witnesses and of 
pleader s fees included within costs that 
may be ordered under s 148—457 
—of obtaining attendance of witnesses and 
all other proper— to be deposited for 
summoning defence witnesses, s 207A 
(1 1). s. 216-724, 758. 

of witnesses in summons cases, s. 244 

863. 

Explanation 

Judgment cannot be supplemented by— 
except m orders passed by Presidency 
i^Iagistrate vtde s. 441 — 1360. 

of A/agistrate should be accepted in pre- 
109^'''' f’'’ behalf of parties, 

Expunging remarks 

objectionable, 1282, 

—not a consequential or incidental order 
within s. 423 (1) id) -1282. 

^ inherent power of-s. 561 A 

— lo47. 

Extension 

—of time for jury to return their verdict 
in nuisance cases, s. 14J_342. 

Magistrate has no power of— of period of 

^wo months prescribed by s. 144—346, 

Extent 

—of the Code s. 1 — 1, 3. 


Fact 

appeal lies on matter of— as well as on 
matter of law except where trial by jury, 

s. 418— 1257 ^ 

Judge, duty of, in jury trials to decide 
upon all matters of fact necessary for 
evidence to be given, s. 298 (c)— 1021. 
Jury to decide— ss. 299—1024, 1025. 
power of High Court to enter into — $ in 
revision, 1309, 1344. 

practice of High Court to enter into — s in 
revision, 1344. 

finding of— based on no evidence or in- 
admissible evidence is liable to revision, 
1309. 

Factum of Possession 

See “Possession”. 

Failure 

— of justice, a finding sentence or order 
will not be set aside in the absence of — 
because of proceedings in wrong place, 
s. 531—1587. 

because of omission to prepare charge, 

s. 535-1591. 
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because of error, omission or irregularity 
in charge or other proceedings, s. 537 — ( 
1595. 

misdirection in charge to the jury no 
ground for reversal of the order unless 
misdirection has in fact occasioned— of 
justice, 1595. 

— to obey or show cause or claim jury in 
cases of nuisance, s. 136—325. 

False charge 

no prosecution for — except upon com- 
plaint, s. 195 — 022, 634. 

False statement 

charge under s. 193, 1. P. C. for — , 778. . 

prosecution for contempt of lawful autho- 
rity of public servants for offence of — , 
s. 195-622, 632. 

a person can be tried at one trial for 
several — s in one deposition, each lie 
told in a deposition is an offence, 819, 
849. 

joint trial for— when justified, 850. 
when not permissible, 823. 

Falsificalion of Accounts 

alteration in law by s. 222 (2) does not 
apply to — , 780, 812. 
charge of — ,771. 

charge of— cannot be tried together with 
charge of criminal breach of trust, 781. 

Father 

— is not competent to complain of an 
otfcncc of bigamy — s. 198 note No. 14, 
670. 

— a competent witness where a woman 
proves a person to be the father of an 
illegitimate child, 1432. 

— bound to maintain a legitimate or illegi- 
timate child, 1430, 1431. 

—not bound to pay for higher education 
when son able to maintain himself, 1433. 
maintenance order cannot be enforced if — 
is prepared to help the child, 1436. 
demand of wife from her — , s. 552, note 
No. 5, 1635. 

Fees 

order of payment of certain — paid by com- 
plainant in non-cognizablc cases, s. 546A 

— 1629. 

such order may be passed by Appellate 
Court or by High Court in revision, ib, 

1629. 

Females 

— how searched, s. 52 — 109. 
power to compel restoration of abducted — , 
s. 552—1634, 

Fencing 

— tank, well or excavation, s. 133—304, 
319. 

Ferry Rights I 

See “Easement”. 

Final I 

judgments arid orders passed by Appellate 
Court — exception in s. 417 and Chapter I 

XXXII, s. 430-1296. I 


Final Order 

— must tally with preliminary order, in 
cases under s. 1 10—230, 

— in s. 145 to contain reasons, 387, 388. 
form and contents of — in s. 145—388, 
parties bound by — , 424. 

— in Maintenance cases, 1427. 

Finding 

Appellate Court may alter or reverse the — 
or reduce or reverse sentence, in con- 
tempt cases, s. 486 (2) — 1416. 

Appellate Court in an appeal from convic- 
tion reverse or alter the — and sentence 
etc., s. 423 (1) (b)- 1265, 1274, 1277. 
but cannot alter the — so as to enhance 
sentence, 1277, 1278. 

judgment of acquittal on ground of lunacy 
should contain a — whether accused com- 
mitted the act or not, s. 470 — 1368. 

— not limited by complaint or summons, 
s. 246—869. 

record in Presidency Magistrate’s Court 
where no appeal lies to contain—, s. 263 
(A)— 941. 

— sentence or order not reversible for 
irregularity etc. unless error or omission 
has occasioned a failure of justice, 
ss. 531, 535 and 537— 1587, 1590, 1593, 
1601. 

— and sentence in contempt case is not a 
judgment, 1410. 

Fine 

appeal from sentences of Presidency Magis- 
trates when sentence is— exceeding two 
Imndrcd rupees, s. Ill — 1241. 
amount of — .Magistrates may order as 
sentence, s. 32 — 81. 

— exceeding two hundred rupees when 
imposed by Presidency Magistrate, he is 
to record in judgment brief statement of 
reasons for conviction, s. 370 (/) — 1 180. 
compensation to persons groundlessly given 
in charge in presidency-town may be 
recovered as if it were a — , s. 553 — 1636. 
imprisonment in default of-, power of 
Magistrates to sentence, s. 33—83. 
limits of such power, s, 33 (a)— 83. 
no time-limit for payment of — , s. 33 note 
No. 8—84. 

circulars about payment of — , 84. 
suspension of execution of sentence of 
imprisonment in default of — , s. 388 — 
1202. 

two or three instalments, 1202. 
release on, execution of a bond, 975. 
power of Court to pay expenses or com- 
pensation out of — , s. 545 — 1625, 
order to be made when passing judgment 
s. 545 note No. 6 — 1627. 
recovery of— in cither or both ways men- 
tioned in s. 386 — 1 196. 
recovery of money ordered to be paid not 
expressly provided for, s. 547 — 1630. 
warrant for levy of — , s. 386 — 1 196. 
to be deemed a decree and Collector a 
decree-holder, s. 386 (3)— 1196. 
effect of such warrant, s. 387-— 1201, 
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First Information 

— see “Information”. 

First OfTendt'r 

before directing release of-Court should 
be satished that— or surety has fixed 
place of abode, s. 564—1658. 
power of Court to release— on probation 
ol good conduct instead of sentencing to 

punishment, s. 562 (1)— 1652. 

to release— witli admonition, s. 562 (lA) 

under Penal Code, 
I6o2, 16:)7. ’ 

made on appeal, s. 562 (2)— 

power of High Court on appeal or in 
revision to set aside such order and pass 
sentence, s. 562 (3)— 1653. 

sureties may avail of this provision, 1654 
person released as a— cannot be ordered to 
pay compensation under s. 250 — 1655 
appeal by—, 1657. 

lies to Sessions Judge from an order of 
1658*^*'*^*^ in summary trial, 

S. 4t5A also may be availed of by - s 
Jb57. ' ' 

warrant for apprehension of— failing to 

recognizance, 

s. 563 — 1658. 

Fisheries 

see “Property”, “Easement”, 
bona fide dispute relating to— whether 
proceedings should be under s. 107 or 
s. 145—202. 

righu to share of — comes under s. 145 — 
401. 

Food 

destruction of adulterated—, on conviction 
under ss 272, 273, 274 or 275 I. P. C.. 
s. 521 (2)-1534. 

Force 

use of civil— to disperse unlawful assem- 
blies, s. 128-299. 

use of military — to disperse unlawful as- 
semblies, ss. 129, 130—300. 

Foremaa of Jury 

appointment of— before (rials in Sessions 
Court, s. 280—968. 

Magistrate to nominate and summon— in 
Nuisance Cases, s. 138—330. 

Forfeiture 

— of bend, see “Bond”. 

—or withdrawal of pardon on the certifi- 
cate of Public Prosecutor, s. 339 — 1075. 
joint trial of such accomplice with other 
accused not permissible issue of — of 
pardon should be tried first, 1079. 
procedure in trial of accomplice on— of 
pardon, s. 339A — 1075. 

Forged Documents 
see “Documents”. 

Forgery 

all species of— included in the expression— 
a* used in s. 463 I. P. G. prosecution for 


cannot be started without complaint 

under s. 195 (1) (c)— 639. 

Magistrate may proceed in a case under 
5. 471 I. P. G. without obtaining sanc- 
tion of Civil Court but not under s. 467 
I. P. a, 640. 

filing of list of documents not the same as 
filing of documents, 642. 

charge of — , misdirection in trials with 

jury, 1014. 

joinder of charges of— under ss. 467 and 
471 is not bad, 701. 

joint trial of scribe and attesting witness of 
an alleged forged document illegal, 850. 

Forms 

— Under the Code, see Sch. V. 
power of High Court to frame — for every 
proceeding in subordinate Courts for 
which it thinks — should be provided, 
s. 554— 1637. 

— set forth in fifth schedule with variation 

to be used, s. 555 — 1638. 

Forum of Appeal 

— depends upon sentence, 1231. 
s. 41 5A is an e.xccption, 1231. 
see s. 404 note, 1231. 

appeal under s. 250 governed by Chap- 
ter XXXI, 885. 

—in olfcnccs against Public Justice, 1397. 
no second appeal against an order under 

s. 476—1396. 

appeal lies to the Court to which Court 
making complaint is subordinate, 643, 
1397. 

appeal if governed by Criminal Procedure 
Code, 1397. 

Forwardmz 

— accused to Magistrate, s. 167 — 540. 
recording reasons essential before Magis- 
trate remands accused to police custody. 

545. 

— accused under custody to Magistrate, 

s. 170-546. 

sending weapon while— accused, s. 170 (2) 

— 546. 

— of accused in contempt cases under 
s. 482, procedure of Magistrate, 1410. 

— by officer in charge of policc>sCation 
report in the form prescribed by Local 
Government setting forth names of 
parties, nature of information etc., 
s. 173 — 555, 556. 

— of recusant complainant and witnesses, 
s. 171—549. 

Fraud 

power of Court to order sufficient bail if 
through — insufficient sureties have been 
accepted, s. 501 — 1486. 

Fresh Complaiot 

see “Dismissal”. 


Friends 

delivery of lunatic to care of— or relative, 

s. 475—1373. 
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Frivolous Accusations 

— in summons and warrant-cases, Magis- 
trate may award compensation, s. '250 — 

878. 

effect of amendment of s. 250—083, 884. 
meaning of — or vexatious, 8‘JO. 
applicability of s. 250 to summary trial of 
summons-cases, 884. 
false and — 889. 
to warrant cases, 884. 

when some acquitted, some convicted, 889. 

— not applicable to security proceedings, 

884. 

triable by Magistrate— 
not applicable to eases exclusively triable 
by Court of Session, 885, 889. 
appellate court has no jurisdiction to order 
compensation for — , 885. 
appeal lies against compensation awarded 
lor — , 885. 

notice of appeal, 885. 
petition for revision does not abate, 886. 
irregularity curable under s 537 — 887. 
maximum compensation, 803. 
notice to show cause— Procedure, 892. 
opportunity must be given to complainant, 
892. 

simultaneous order for compensation and i 
imprisonment may be passed 893. ' 

time for order, 892. 

by his order of discharge or acquittal, 891. 
jw “Compensation”, 

Fugitive Offenders 

when police may arrest without warrant 
any person liable to be apprehended 
under the — Act, s. 54 (7) — 110. 

Further Inquiry 

see “Inquiry”. 

G 


Gambling 

joint trial of owner of .a gaming house 
together with persons found gaming 
legal when committed in same transac- 
tion, 853. 

General Repute , 

what is — , 235, 236. 

—is the reputation whicli a person bears 
in the locality, 236, 237. 
cviccncc of — , 235. 

—should be based on evidence of persons 
who arc speaking from personal know- 
ledge and not from hearsay, 237. 
reasonable and dehnitc grounds must be 

given, 237. • i ♦ 

admission of accused not equivalent to 
plea of guilty, 239. 

hearsay evidence inadmissible to prove , 

237. 

history-sheet inadmissible to prove , 247. 
order should not be passed when evidence 

for defence equally good, 234. 
method of proving— by direct evidence. 


270. . 

rumour not sufficient, 238. 
luspicion not enough, 238. 


vague evidence of — , 239. 
value of evidence of—, 238. 

*Gives a sali^sfactory account of himKclf’ 
meaning of — , 224. 

satisfactory in accordance with known 
fads consistent witii surrounding ciscum- 
stances, 224. 

Good Behaviour 
see “.Security”. 

Good Faith 

no suit sluill lie in respect of anything done 
ill — unilcr s. I lU, see s. 1 ID (3) — 31U. 
no suit sliall lie for .Magislialcs action in 
obviating danger, s. 142 (2) — 342. 
action taken by Alagislrales not eriipowcicd 
by law in good faith not void, s. 529 — 
1581. 
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Govcruiiient 

—appeal, s. 417 in ease of acqui'tal, 1250. 
arrest of accused on— appeal, s. 427 — 103‘J. 
application by— for enhanceinenl ol sen- 
tence, s. 430 (6) notes, 1354. 

Advocate must be supp Tied by— 1351. 
attachment of land paying icvenue to—, 

s. 88 (4)— 147 

Power of State— to alter divisions and 

districts, s. 7 (2) — 10. 

— to divide disiiieis into 
sub divisions, s. 8 — 12. 

— to csiablisli couti of ses- 
sion, a j> p o i a t Addi- 
tional Judges, s. 0-43. 

— to appoint Uislrkt Magis- 
trates, Additional Dis- 
trict Nlagislralcs, s. 10 — 

45. 

— to appoint subordinate 
Magistrates, s. 12 — 17. 

— to place Magistrates in 
charge ol sub-division 
and delegate poweis to 
District Magistrate, s. 13 
—50. 

lo appoint Denches 

Magistrates, s. 15 — 55. 

— to frame rules for guid- 
ance of Benches, s. 16 — 
57. 

—to appoint Presidency 
Magistrates, Chief Presi- 
dency Magistrate, Chief 
Presidency Magistrate 
and Additional Chief 
Presidency Magistrate, 
s. 18-63. 

—to appoint justices of 
Peace in the mofussil, 
s. 22-68. 

— may invest District Ma- 
gistrate or any Magis- 
trate with powers to try 
all offences not punish- 
able with death, s. 30 — 
73. 

— may confer additional 
powers on Magistrates, 
s. 37-93. 
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* V/s/V/ 


Gratification 

of illegal—, Sch. V., 
No. (XXVIII) (3). 


Power of Sta.e^- may by order empower 

persons specially by 
name or oflicial title 
s. 3y-‘J-l. 

” ” ” may cancel jjowers, s. 41 

olhcors appointed to an equal or hielicr 

^■''^creise same powers, 

®'nlno7?>' ““'''‘I I'y noliHcatio., in 
— 316 orders under s. 114 (6) 

dilRreiU sessions divisions, s. 178-573, 
^tatc-.nay invest Magisiiatcs of 2nd or 

rules for Madras, UJU. 

State-may name rules for the detention 
ft lunatic, see s. 40G (2)— 13()6. 

^tatc-inay relieve inspcclor-Gcneral of 
certain functions s. 171 (2) 1369 

I’rosccutors, 

State-has power to appoint place of 
imprisonment, s. 541 - 1621 
noiilicatious, 1622. 

State-may make rules for expenses of 
complainaiHs and witnesses, s, 544 — 

It)44* 

State-may determine language of the 

purposes of this Code, 
s. 558— 1644. ’ 

—promissory notes, deposit of in lieu of 
recognizance, s. 513—1508. 

Property to be at the disposal of— 

where no claimant appears within six 
months, s. 524 (l)_l 54 j. 

or railway — servant, when may be excused 
from serving as a juror, s. 329 — 1060. 
summons upon persons in employment 
of — , s. 72 — 131. 

appropriate — may commute the sentence 

402A-1209, 

IZIJ, 12 14* 

may suspend or remit sentence, cancel 
conditional pardon on non-fulfilment of 
conditions, s. 120. 

— may make rules and orders for direc- 
tions as to suspension of sentences 
^ s. 401 (6)— 1210, 1213. 

State— may authorise the District Magis- 
trate to withdraw eases from Subordi- 
nate Magistrates s. 528 (3) — 1575. 

Additional and Assistant Sessions Judges 
shall try such cases as— direct them to 
try, s. 193 (2)— 618. 

but may apply to — to exercise prerogative 
of remission, s. 401 (2)— 1209. 
place of silting of High Court at such 
other place determined by—, s. 335— 

1064. 


Grievous Hurt 

charges of— s. 22J, ill. (b), 233 ill. s 238 
. noic-766, 798, 839. 

Sch. V., (XXVIII) 

joinder of charg-s cf— and rescue from 
lawful custody, s. 235 ill (a)-815. 
misdirection in charge of — , 1010. 

— compoundable with the pennission of 
the Court, s. 345 (2) — 1114. 

— triable in district where act is done or 
consequence ensues, s. 179 ill. (b), 574. 

Grounds 

camping and— left unoccupied for sani- 
tary and recreative purposes included 
within ‘public place’, s. 133 cxpl., 304. 

suJhcicnt— for proceeding under s. 144 — 
J45. 

'effect of amendment’, 347. 
inimcdiatc prevention or speedy remedy 
desirable or temporary urgency— 
sufficient for taking action under s. 144 

while moving against final order under 
s. 145 caption ‘contents of final order’ 

based— of revision, 

—for interference 1320. 
sufficient— for proceeding, s. 204—710. 
disclose no— for commitment, s. 207 (6)— 

not sufficint grounds, s. 209—736. 
meaning of— 728. 

order for further inquiry with acquittal — 
1254, 1256. 

order for further inquiry without stating— 

IS bad, 1320. 

Form and contents of petition of revision, 
1346. 

Is High Court confined to — on which rule 
issued, 1339. 

—of transfer, 1557. 

Guardian 

complaint by — with the leave of Court 
for adultery or enticing away married 
woman, s. 199—590. 

copy of order of maintenance to be given 
without payment to the person in whose 
favour it is made or to his — , s. 490 — 

1446. 

Guilty 

plea of—, see "Plea”. 

I 

H 


Habeas Corpus 

power of High Court to direct writs , of 
the nature of a habeas corpus, 1446. 
earlier Jaw, 1448. 

— under the constitution. Art. 226. 
Preventive Detention Act — 1449. 
successive applications— 1455. 

Scope — 1448. 

grounds for detention vague — 1450. 
custody of minor children— 1453. 

Rules framed by Calcutta High Court 
under sub-section (2) — 1448. 
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appeal lies from an order directing writ 
of—, 1458. 

whether living in iitufas>il or witliin ap- 
pellate jurisdiction every pei'son may 
apply for — 1451, 1453. 

Habit 

Detention under Defence of India Act 
or Rules, no — or Article 262 and Article 
32 applies in Constitution, 1453, 

— occurs in cl (a) and (b) and habitually 
in cl. (f), (t/) and (e), s. 110 — 225. 

— how proved, 240. 
by aggregate of acts, 240. 
evidence of previous conviction admissible, 
but insullicient, 240. 

evidence must be based on personal 
knowledge and not upon hearsay, 237. 
by— thief, house breaker or forger, s. 1 10 
(a)-225, 243. 

by — receivers of stolen properlv, s, 1 10 {b) 
—225, 243. 

Habitual 

offender how proved, 240. 
fact of— olTender may be provctl by evi- 
dence of general repute or otherwise, 
s. 117 (4)— 240, 265, 270. 

— ally commit kidnapping, abduction, 
extortion, cheating etc., s. 110 (</) 
-225, 244. 

— ally commit, attempt to commit offences 
involving breach of peace, s. 110 (e) — 
225, 244. 

— ally protects or harbours thieves etc., 

s. 110 (0—225, 244. 

— robbers, arrest how made, s. 55—115. 

Hat 

holding of hats or rival market places pro- 
hibited for a period of two months not 
object of s. 144 — 357. 
holding—, 356. 

on one’s land, jurisdiction of Magistrate, 
357. 

meaning of holding—, 357. 

Heads of Charge to Jury 

see “Charge to Jury”. 

Health 

conditional order for desisting from carry- 
ing on or removing or regulating conduct 
of any trade or occupation injurious to 
the — or physical comfort of the commu- 
nity, s. 113—303, 318. 
prostitutes plying trade in their own houses 
do not come within section but s. 133 
applicable where they infect soldiers with 
disease, 318. 

power to issue order absolute in urgent 
case of apprehended danger to — , s. 144 — 
345. 

Hearing 

— on appeal appellant or his pleader, 
s. 421, 423—1262, 1265. 
no appeal presented under s. 419 shall be 
dismissed without — appellant or his 
pleader, s. 419 — 1261. 


jail appeal — 1261, 

practice in mofussil to admit appeals sup- 
ported by pleaders, 1 263. 

— of appeal on rfferenre to third Judge 
or a diffiTcnco of opinion, s. 429 — 1295. 
— of confirmation of sentence of death, 
difference of opinions, s. 378 — 1 190. 

V— of party in revision optional with Court, 
s. 4-10—1359. 

practice is to hear parly in revision, 1341. 
rccor<l of confession to bear the certificate 
of Magistrate that it was taken in his 
pres«-m e and — , s. 164 (3) — 512. 
record of eviilence within iht — of Magis- 
trate or Judge, s. 3nG ())- - I 145. 
record of examination of accused should 
contain a certificate of M.agistrate <»r 
Judge that examination was taken in 
the presence and— of accused, s. 361 
— 1156. ' ^ 

service of summons, proof of, by affidavit 
where the person serving process not 
present at the — of case, s. 74—132. 
transfer application, at least 24 hours 
should elapse between gi\ ing of notice 
and— of application, s. 526 (2)— 15-16 
1568. 


High Courts 

Advocate-Oencral may exhibit to — infor- 
mations, s. 194 (2) (fl) — 620. 

Advoc ate-General may at any stage of trial 
before— stay prosecution, s. 333 — 1062. 

appeal by Government against acquittal 
lies to— ,s. 417,— 1250. 

appeal by complainant, s. 41 7 (3)— 1251. 

appeal from sentence of original side Ses- 
sions, s. 4 1 1 A — 1 242. 

— can act suo motu in revision under s. 439 
- 1339. 

—can take cognizance before commitment 
s. 194 (l)-620. 

commitment to — , charge to be forwarded 
English translation forwarded, s. 218 — 
762. 

concurrent powers of — with Sessions Jugde 
ss. 435,436—1307, 1311. 

confirmation of sentence of death by — 
s. 376-1187. 

by two judges, s. 377 — 1 1 89. 

powers of a single judge of — , 1190. 

procedure in case of difference of opinion 
of Judges of— on such reference, s. 378 — 
1190. 


commitment made under s. 213 can be 
quashed by— only and on a point of law 
s. 215—752. 

— commitment made under s. 207A (10) 
can be quashed under s. 561A and not 
under s. 215 — 729. 

— defiend, s. (4) (i), s. 266—13, 949. 
evidence how to be recorded in cases com- 
ing before — s. 365—1161. 
entry on unsustainable charges is a stay 
of proceedings, s. 273 — 957. 
entry by Judge of the — after discharge of 
jury operates as an acquittal, s. 308 — 
1047. 


1826 


CODE OF CRIMINAL PROCEDURE, 1898 


by— in revision 
inquiry into cases triable by— “Inquiry” 

and Chapter X\’III, 716. 

power of to allow compounding of 
olTence, s. 345 (5A) — 1 1 16. ^ 

power of— to revise after sentence has 

1340 ^ tbed a natural death, 

power of-to make rules for inspection of 
records, s 554—1637. 

power of-to make rules in respect of peti- 
tion WMters, s. 555A— 1639. 
no power to revise its own judgments 
under s. 4.>9 but inherent power under 

s. ahIA to vacate order— 1178, 1337. 

liOu. * 

‘nherent power of—, s. 561 A— 1646 

scope— 1 () 4 G. 

in revision docs not ordinarily entertain 
1 * 3 P> lower Court moved, 

proceedings to be forwarded to-where 
n( ( us. d does not understand proceedings 
s. 341 — 1084. ^ ’ 

proceedings to be submitted to-forcon- 
hrmaiioii of sentence of death, s. 374 

ref.-rcnce to— “Reference”, 
revision b) — w“Revidon”. 

sertenccs which— may pass, anv sentence, 

7o, 

—shall hold its sittings at the place where 
It liolds now or at any other place Go- 
vernment may direct may direct sittings 
_ of-, s. 335 (1)— 1064. 
time of holding sittings, s. 334 — 1063. 
trial before — see “Trial”, 
special Bench of— to hear order of for- 
Iciture of seditious or other documents 
s. 99(:— 173. 

High seas 

—jurisdiction to try an offence committed 
on—, 11 , 12 . 

History 

of the Code, 2. 

— sheet, 247. 

House-breaking 

arrest without warrant by police of any 
person having in his possession instru- 
ment of—, s. 54, cl. (2;, 109. |j 

arrest of a habitual house-breaker, s. 55 

1 1 5 « 

security for good behaviour from habitual 
house-breaker, s. 1 10 (a)— 225. 
doors or windows may be broken open 
either for arresting the offender or for 
purposes of liberation, ss. 48, 49 -108 
separate charge in respect of— and offence 
of adultery, s. 235 iil. (^)— 815. 


Hurt 

— compoundable, 1113. 

separate charge for— and assault, s. 235 ill 
(r — 816. * 

—and robbery, s. 235 ill. (m)— 816. 
ouence of — triable summarily, s. 260 ^ 

0 ^2 * 

Husband 

see “Adultery”, “Maintenance”. 


Idiot 

—any person competent to contract on 
behalf of— may with the permission of 
Court compound an offence, s. 345 (4) — 
1114. 

— husband, how can a complaint for the 

? t adultery be instituted on his 

behalf, s. 199—676. 

Illegal Arrest 

see “.Arrest”. 

Illegal Custody 

power to direct writ in the nature of a 
Habeas Corpus for the production of a 
person in—, s. 491 — J 447. 

Illness 

—of presiding Judge, s. 556 note, 1610. 
discharge of jury for — of prisoner, s. 283 — 
809. 

Illegitimate Child 

see “Maintenance”. 

Immovable Property 

see “Property”, “Possession”. 

Imperfect charge 

^ If 


see 


Charg 


Impartial 

transfer of a case to be granted when there 
is a reasonable apprehension in the mind 
of the petitioner that he will not get fair 
and— trial or inquiry, s. 526 ( 1 ) (a)— 
1545, 1557. 

Impound 

power of Court to — document produced, 
s 104—183. 


House-trespass 

—compoundable, s. 345 — 1 1 13. 

— triable summarily, s. 260 (i) 933 . 


Imprisonment 

amount of — which the Court may pass, 
s. 32—81. 

— which Magistrates may pass in default 
of hnc, 8 . 33—83. 

which an Assistant Sessions Judge may 
pass, s. 3 1 —78 

— which Alagistrates exercising powers 
under s. 30 may pass, s. 34—84. 

— in default of furuishing security, see 
“Security”. 

power of Local Government to appoint 
place of—, s. 441 (1)— 1622. 
tee “Execution”, “Sentence”. 
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Inadmissible 

Judge to prevent production of — evidence 
injury trials, s. — 1021. 

Jury not warned about reception of— 
evidence misdirection. 1001. 

Incapable of making Defence 

See “Lunatic”, “Idiot”, “Deaf”, “Dumb”. 

Incidental order 

Appellate Court may make any amend- 
ment or any consequential or — that may 
be just or proper, s. -123 (1) (d) — 1282. 

Incompetency of Magistrates 

See “Ancilliary orders”. 

— on account of pecuniary or personal 
interest, s. 556 — 1610. 

Magistrate making personal inquiries, 
acting as an arbitrator, a necessary 
witness etc. — grounds for transfer, 1561. 

Incriminating Statements 

— cannot be put to accused while exam- 
ining him under s. 342 — 1095, 1100, 

Inducement 

no — to confess should be offered s. 163 — 
510. 

confession must be voluntary, 525. 

no — to disclose or \vitbholil any matter 
within his knowledge siiould be offered, 

s. 313—1102. 


Inferior court 

power to call for records of — s s. 435 — 

1301. 

‘inferior Criminal Court’, 1307. 

District l^egistrar is not — ,1303. 

Court of additional M-tgistrate if — to 
District Magistrate, 1308. 

Dwtrict Magistrate — to tljc .Sesuons Judge 
for purposes of ss. 13') and 137 — 1303. 


Inforioation 


arrest w'itlioul warrant on credible — of 
person concerned in a cognizable 
offence, s. 51 — 109. 

credible — ol likelihood of breach of the 
peace is foundation for taking action in 
procee Jings ftr securitv for keeping peace, 
198, 201. 


Policc-ofUcer’.s report if credible — , 203. 
vague — is not suflicient, 203, 
credible — al>out person; disseminating 

seditio.is matter, s, 108, sec.nity for good 
behaviour, 215. 

credible — about vagrants and suspected 
persons s. 109, s;curity for good be- 
haviour, 218. 

credible— about h.btual robbers, etc. 

s. 110-225. 


substance of — to be stated in the prelitni- 
nai 7 o.dcr, s. 1 12 — 257, 258. 
source of — need not be disclosed, 258. 
person asked to show cause against security 
sections is entitled to proper — as to 
materials, 259, 260. 

omission to slate in the order substance 
of— if cured by s. 537—259, 260. 


conditional order for removal of nuisance 
upon receipt of a police-report or 
other—, s. 133—307. 

applicability of s. 133, upon — and inquiry 
about obstructioti etc., 307. 
credible information about dispute con- 
cerning land likely to cause a breach 
of peace, s. 145 — 372. 

credible information about disputes con- 
cerning casements etc. s. 147 — 439, 
on — about suicide, murder or death under 
suspicious circumstances Policc-Ollicer 
or olhccr-in-charge of Police Station to 
give immediate intimation to Magistrate 
for inquest, s. 174—563. 

Cognizance of olfcnces upon — received 
from a person other than a policc- 
oflker upon knowledge or suspicion 
s. 190 (c)— 596. 

Magistrate acting under s. 190 (1) (c) 

bound to inform accused that he is 
entitled to have his case tried by another 
Court, 606. 

but no bar to commitment or holding 
inquiry preliminary to commitment 607 
High Court or Court of Session may 
require further— when proceedings laid 
for conhnnation s. 123 (2) — 287. 
inquiry about Irutli of— in security cases 
how made, s. 117 — 264. 
upon— and inquiry about a house suspect- 
ed to contain stolen property Magis- 
trates miv direct search of the house — 
s. 98 — 167. 

— in non-cogaizable cases, s. 155—138, 474. 
First information 

need not necessarily be first in point of 
time— 468. 
what is a — 166 

information in cognizable o.Tencc, 465. 
admission of guilt is not — , 472. 
meaning of information. 466. 
d.iay in lodging — , 469, 

—by accused not admissible in evidence 

472. 

— docs not prove by itself, 473. 

against the maker if he becomes accused, 

^72. 

— is not substantive evidence, 470. 
hearsay not admissible, 472. 
whether info/rnalion lodged by another 
is admissible when — not recorded, 47|. 

— shall be reduced into writing and signed, 

473. 

— shall be entered in book or general 
diary, 473, 

no court fee on — required, 435. 

lahcrent Power 

— of High Court, s. 561 A — 1646. 

— of directing delivery of goods, 1651. 

—of expunging remarks from judgments 
of Lower Courts, 1647. 

—of granting bail in case of appeal to 
Supreme Court, 1650. 

— of reviewing its own judgment, 1178. 

— of staying execution of its order, 1651. 

— of death sentence pending appeal — 1652. 
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of vacating order of enhancement of 
sentence passed without hearing accused, 
164 7* 

Inhabitants 

evidence of general repute in s. 110 
proceeding is evidence of— of neighbour- 
hood, 236. 

inquest to be made in the presence of two 
or more respectable inhabitants of the 
neighbourhood, s. 1 7-1 — 563. 
search to he made in presence of respect- 
able— of locality, s.l03— 178. 
stress on the word ‘respectable’, 180. 

Initials 

signing of warrant of arrest by— resistance 
no offence, s. 75 notes, no. 6—134. 
signing of warrant of arrest by— is a mere 
irregularity curable under s. 537—134 
although the Illustration has been deleted, 

1 5Q6. 

Initiation of” Proceedings 

conditions requisite for—, s. 190—596. 

Injunction 

— in urgent cases of nuisance or apprehen- 
ded danger, s. 144 — 345. 

Civil Court— to be respected, 325. 

—pending inquiry in cases of Public 
Nuisance, s. 142 — 356. 

Form of— to provide against imminent 
danger pending inquiry by Jury, Sch. V. 
Form XIX, 343. 

Injury 

— to health, s. 144(1) — 345. 

—to railway, Canal, Telegraph or public 
property, public when to assist, s. 42(b) 
—97. ^ ‘ 

Injurious Trade 

suspension of, or removal of—, s. 133 — 303, 
317. 

Innocent purchaser 

payment of— of money found on accused 
s. 519— 1530. ' ’ 

no condition to be imposed on — while 
returning stolen property, 1530. 
compensation out of fine can be awarded 
to — , s. 519 note, 1530. 
stay order, s. 520 — 1531. 

Inquests 

— held by Magistrates not empowered by 
law — proceedings not vitiated, s. 529(c) 

—1582. 

power to hold — s. 1 74 — 563. 

Inquiry 

dehnition of—, s. 4 (k) — 13. 

— distinguished from investigation winch 
is confined to proceedings before iK)licc, 

25. 

Proceedings under Ch. VIII, Ch. XII 
s. 176 and 488 arc— inquiries, 25. 
power of the Court to inquire, 25. 

power to direct further inquiry, s. 436 — 
1311. 


after complainant examined on oath 
postponement of process, s. 202— judicial' 
inquiry, 692. 

—or investigation, 699. 
nature of investigation, 700. 
practice of allowing accused to be repre- 
sented at such— improper, 698. 
dismissal of complaint after considering— 
under s. 202 — 701. * 

General provision as to—, Ch. XXIV, 1064. 

into cases triable by Court of Session 
716. 

by High Court Ch. XVIII, 716-765 
subordinate Magistrate may hold—, 458. 
local inspection at any— s. 539B— 1613. 

Place of— or trial, ss. 177- 189-695-596. 
Preliminary—, 28, 484, 1373. 
nature of preliminary — in complaints for 
offences against justice, 1381. 

Further Inquiry — 

when may be directed, s. 436, 1317. 
discharge no bar to trial on second com- 
plaint, 1315, 1316. 
notice to accused statutory, 1319. 

meaning of— , 1317. 

' wrongful dismissal of complaint, 1316. 

dismissal no bar to rehearing complaint^ 

i i 

which Court can direct-., 1318. 

nature of—, 1314. 

guiding principles for— , 1319. 

Procedure on — , 1320. 

grounds for interference, 1320, 1321. 

‘In or in relation to a proceeding in Court’ 
meaning of the expression, s. 476—635, 

1 3 78. 

Insanity 

See “Lunatic”. 

Inspection 

— of records of subordinates CourLs, High 
Court may frame Rules for s. 554— 
1637. 

— >f weights and mcasurci, s. 153 — 164. 

Persons in charge of closed place to allow 
search and— s. 102—177. 

Power to make local— s. 539B— 1613. 

Right of inspection by parties of deposition 
on return of commission, 1494. 
when warrant may be issued for general 
search and—, s. 86 — 142. 

Court when may specify in warrant parti- 
cular place to wliich only search or- s. 
97—167. 

Interruption 

Record in contempt cases to show nature 
of— or insult, s. 481 (2)— 1409. 

Investigation 

— defined, s. 4 (c)— 13. 

—distinguished from inquiry, 25. 

By Magistrate ! — 

can there be simultaneous — and — in cog- 
nizable offences, s. 159—28, 1683. 

— for ascertaining truth or folschood of a 
complaint, s. 202 — 692. 

Magistrate may direct — by a Sub-ordinate 
Afagistrate if he is not a Third Class 
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Magistrate or by police olliccr or by 
third person s. 202 — 699. 

By Police— 

— into cognizable cases, s. 156 — 476. 

— into non-cognizable cases, s. 155 — 477. 

— into cognizable oflfcncc suspected, s. 

1 57—486. 

Power to require attendance of witnesses, s. 
160—484. 

Power of recording examination of wit- 
nesses, s. 161 — 486 

Power to record statements and confession, 
s. 164—512. 

release of accused when evidence deficient, 
s. 169—545. 

case to be sent to Magistrate when evi- 
dence sufTicient, s. 170 — 546. 
keeping diaiy, s. 172 — 549. 
object of keeping diaries — use of diary by 
Court, 550, 552. 

Submission of final report, s. 173 — 555. 
Report of — by subordinate Police Officer, 
s. 168 — 545. 

search by police officer, s. 165 — 535. 

when investigation cannot be finished 
within 24 hours, accused to be forwarded 
to Nfagistrate, s. 167 — 540. 

Irregularity 

Attachment not illegal person making same 
not trespasser for — , s. 538 — 161 1. 

— in commitment, when may be validated, 
s. 532—1589. 

Errors or — in charge and other proceedings 
finding or sentence not reversible unless— 
occasioned a failure of justice, s. 537 — 
1593. 

applicability of, s. 537 — 1598-1599. 
to summary trial warrant cases, Letters 
Patent, ss. 342 & 360-1598-1599. 
object of, s. 537 to cure— and not illegali- 
ties, 1595. 

— not cured by counsel’s consent, 1600. 
scope of — , 1595-1596. 

— not cured by counsil’s consent, 1600. 
time for correction of, 1597. 
joinder of charges whether illegality on 
irregularity, 1606. 

Validity of, s. 537 — 1595. 

in recording confession or examination 

of the accused, s. 533 — ^^1539. 
omission to give information under, s. ‘H? 

is an — s. 534 — 1250. 
omission to prepare charge is an — s. 535 

1590-1591. 

Proceedings in a wrong place is an s. 
531—1587. . . u 

trial without jury of offences of triable by 

jury is an — , s. 536 — 1592. 

Irregularities which do not vitiate pro- 
ceeding, s. 529— 1581. coa_isft4 

—which vitiate proceedings, s. 530—150^. 
Trial of warrant case as a summons case 
not a mere — s. 24! note no. 7 859. 

J 

accused may be comniiued to— on is 


failure to find sufficient sureties, s. 501 — 
I486. 

— appeal, 1261, 1263. 

second petition of appeal after — appeal 
rejected not maintainable, 1263. 

High Court may hear appellant in person 
after admission of — appeal, 1265. 
appeal when appellant in — , procedure, s. 
420—1260. 

power of Presidency Magistrate to order 
prisoner in — to be brought up for exami- 
nation, s. 542 — 1623. 

removal to criminal — of accused or con- 
victed persons who arc in civil — , s. 5U 
(2)— 1622. 

warrant for execution of order of sentence 
of death passed by a Sessions Judge and 
submitted to High Court for confirma- 
tion to be addressed to olficcr-in-charge 

of—, 1193. 

Jalkar rights 

See , ‘Easements”. 

Joinder of charges 
See “Charge” 

Joinder of parties 

effect of amendment of s. 239 — 812, 843. 
s. 239 is the only section relating to—, 843. 
applicablity of, s. 239 — 843. 

Cross-cases of riot, 844. 

and Non— in proceedings under s 

145-409. 

omission to add a party is not an error ol 
jurisdiction but of law, 409. 
effect of mis — ,845. 

whether irregularity or illegality, loOb- 

objccliou to mis— ^ can be taken in High 
Court even where not taken earlier, 

1606. . . . , 
onus on prosecution to prove joint-tnal, 

845. , . 

—accused of same offence committed in 
the same transaction, 846, 817. 
illustrative cases, 850. 

illustrative cases not committed m same 
transaction, 850, 851. 

Joint Appeal 

case of non-app.'alablc sentences— accused 
gets a right of appeal when— with co- 
accused whose sentence is appealable, s. 
415A— 1250. 

—by a person sentenced to any other sen- 
tence along with a person sentenced to 
death, appeal lies both on facts and law, 

s. 418 (2)-1275. . 

judgment of appellate Court in- must show 
on the face of it that case of each accus- 
ed had been taken into consideration, 

1287. 

Joint Owners 

s. 154 docs not apply to a dispute relating 

to — , 409. 

Joint Possession 

neither s. 145 nor s. 146 applies to case 
of-, 409. 
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P^-^ion-s. 145 appli- 


Joint Trial 

See ‘-Joinder or Parties” 

~nlTencrr,v! TV 

^oiitnces, 239 cl. (g)— 84J, 855. 

ot charge of conspiracy, 848 
—of c harge of forgery, 850. 

—oi charge of ga.nblitig, 853. 

of charge of gang ca.se, 850. 

—ol charge of perjury, 849. 

o^O^harge of receiving stolen property, 
—of charge of rioting, 849. 

—of charge of murder and, s. 201 849 

cross-cases of rioting, 84f. 

^ji^eft and Receiving stolen property, 

— Dacoity and Receiving stolen property, 

■llcgal when offences not committed in 
^atne transaction—, 850. 
dlusiiative rases, 850, 851. 

one accused glueing explanation under s. 
342 in case of—, 1097. 

Journey 

“"l'83-5“5"™“"‘‘ P'"" 

—must be continuous one from one termi- 
nus to another, .587. 

in-,"586!'''""‘ committed 

Judge 

All salaried— s. exempt from serving a. 
jurors, s. 320—1055. ® 

certain— s. and Magistrates not to try 

com- 

niitt^ before themselves, s. 487—1417 
disqualification of a — s. 556 — 1640 1642* 
duty of— to decide upon meaning of do 
cuments, 1021 , 1022 . ^ 

to explain the law, 1002 , 1022 . 
to cajj attention of jury to facts, 996 

"“a.guS'.JoOs'l”"' ^‘■vocates 

to sum up evidence, 996. 
powers of— and Magistrates exercised by 

S.559— J645, 1190, 

^'*^5^^''°^ require .•sanction, s. 197 

Kcfcrence by- i„ a trial witi, jury ot. dis- 
agreement with verdict, s. 307 — 1036 
Reference to diird— on difference of opi- 
n.on ss. 378. 429—1190, 1295. ^ 

^PP'=*'' ''™'" a- s. 526 

assis- 

1165, 

Judgment 

contents of—, s. 367—] 165, 1 167. 


in trials by jury, head of charges need 
only be recorded, 1 165, 1175 

point or points for determination, decision 
and reasons, 1158,1169. ‘■•ecision 

Presiding 

officei or when not written by presiding 
officer, each page signed by him, 1169. ^ 
—in alternative, s. 367 (3)— 1174 

Copy of— except in summons case.s to be 
gu-en free of costs- heads of charge free 
of cost s. 371— 1181. ® 

application necessary for copy of— no 

cati™, Ti 83 "" “PP'‘- 

Court_cammt alter or review—, s. 369, 1 1 75, 

expu^ing lemarks from — of lower Courts 
s. 561.A, note 3— 1647-1649. 

clerical error in—, 1177, 

language of— II 55 , i]67. 
mode of delivering— , s. 366— 1161 
written and signed may be delivered by 

another Magistrate, 1165. 

to be pronounced or substance of— explai- 
ned in open Court in the language of 
Court or in the language accused or his 
pleader understands, 1161, 1163 

personal attendance for hearing of— when 

with, 1164. 

j^fi residency Magistrate, s. 370—1180. 

reasons for conviction, 

'~r[63*^°235"^'^ appellate Courts, s. 424— 

contents of— of subordinate appellate Courts 

illustrative cases, 1287. 
to be translated when recorded in a 
language different from (hat of Court 

requires translation, s. 372 

— i jyj* 

Judge presiding over Court of Sessions to 
send a copy of finding and sentence to 
stmd to Di.stiict Magistrate, s. 373—1134. 

Judicial proceeding 

ft , ^ s. 4 (m) — 13. 

history of—, 29 

what arc — s. 29-32. 

Record in contempt cases to show the 
nature and stage of — in which Court 
— "r insulted was sitting, s. 481 

Jurisdiction 

Court proceedings. 572. 

Seg ‘‘Contempt”, 

—in proceedings under s. 107 or s. 1 JO 
See “Security”, 572. 

in ^se of maintenance where husband 
. resides — , 572 

See “Maintenance”. 

in cases of infi ingment of copy right, 572. 
m cases of criminal misappropriation and 
breach of trust, 580, 581 

in cases of belonging to a eangofdacoits, 
being a thief, etc., 580. " 
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— ill cases of ki(ltiappiii'» and abduction 
5d0, 533 

ciUicing away a married woman kidnapp- 
ing outside India, 583 
—in case of theft, s. 181(3)— 580. 

— in case of oflence committed on a jour- 
ney, s. 183—585. 

— in cases of offence against Railways, Tele- 
graph, Post Odice and Arms Act, s. 18f 
—587. 

Plea as to want of — unaffected by s. 537 — 
1593. 

may be taken at any time, 1597 
Proceedings taken without — void, s. 530 
— 158+. 

Revision of proceedings under Chapter XII 
or s. ITfors. 176 no longer limited to 
grounds of—, 293, 1302. 

— to try summarily, s. 260 — 932. 

— where act is done or where consequence 
cnsurcnce, s. 179 — 574. 

— in cases of criminal misappropriation, 
breach of trust, cheating, falsification of 
accounts false verification, Dacoily, de- 
famation, 576, 578. 

where act is offence by reason of relation 
to other oflence, s. 180 — 578. 

Jurors 

— bound to attend at adjourned silting 
aiul at CN'ery subsequent sitting, s. 295 — 
993. 

choosing of — by lot, s. 276 — 960, 963. 

Rules, 964, 965. 

grounds of objection to be stated names to 
40 be called aloud objection without 
grounds s. 277 — 965. 

exemption from liability to serve as — , 
s. 320-1055. 

failure of — to attend punishable, s. 318 — 
1054. 

liability to serve as — , s. 319 — 1054 
lists of — for High Court, 1052. 
number of special — , s. 312 — 1050. 
lists of common and special — , s. 313, 1051. 
publication of lists, s, 314 — 1052. 

List of — for Court of Session, s. 321 — 1056. 
publication and revision of list, s. 322 — 
1057. 

preparation of list of special jurors, 876. 
District Magistrate to summon — in muder 
ca«e, 1059. 

double the number i.e» 18 jurors to be sum- 
moned, 1059. 
military — , s. 317 — 1053. 
number of—, s. 274—958 to be summoned 
for High Court, s. 315 — 1052. 

Swearing of — , s. 281 — 968, 

Warrant for arrest of — not permissible, s. 
90—154. 

when — picsonally acquainted w th any 
relevant fact, may be examined, s. 294 — 
993. 

J“>‘y 

in Nuisance cases 

Magistrate to appoint — of an uneven 
number of persons not less than five 
summon foreman and fix time within 
which to return verdict, s. 138 — 330. 


Ti ial by throe in tcad of live bad, 332. 
absence ol some at the time ol investigation 
po\vcr to summon another — procedure 
by — . 305. 

— must decide on eviilcnce whether order 
made bv M igi>iratc is reasonaljtc or pro- 
per, 333, 33 1. 

•M igistrate mav extend time to — to return 
verdict, s. 138 (2)— 331, 333. 
procedure on failuie by — to refuin verdict 
witliin time, s. 1 11 — 311. 
ht trials befo>e High Ciyuii aii'i Courts of Ses- 
sion 

charge to— , s. 297 — 991. 

Sec “Charge lojury*’. 
when to be made, 9!)5. 
what it should contain, 995, 996. 
object of summing up is to lielp — in arriv- 
ing at a riglit decision, !)96. 
liow to sum up evidence, 997. 
charge shoultl be accurate, 998. 

I'ranslation of the charge wlicti to I>e made, 
998. 

absence of proper charge, 1003. 

Clioosing of — , by lot, s. 276 — 960. 
rules, 96 1, 965. 
for absence of — , s. 289 — 969. 
acquittal \vhcn entry by Judge on the 
( hargethat accused should not be retried, 
s. 308—1017. 

discharge of — iu case of sickness by priso- 
ner, s. 283—971. 

foreman of — eleclcrl by — or appcnnled by 
Court, s. 280—968. 

discharge of — in the High Court, s. !305(3) 
— 1033. 

retrial after discliarge of — , s. 303 — 1017, 
locking up—, 296—991. 
letrial after discharge of, s. 308 — 1017. 
number of — , 958. 

number of — in capital cases 18 — should be 
summoned, 959. 

Retirement of — to consider verdict, s. 300 — 
1026. 

non-juror holding communication vviili — 
1026. 

Special — w'iien trial, before High Court, s. 
276—960. 

if appeal lies oti facts in sucIi r ises, 1018. 
verdict of — to be deliveicil by foreman, s. 
301 regarding each accnsi d where there 
arc several accused iu cases of disagree- 
ment individual opinion ol jurors not to 
be taken, 1027, 1028. 

where — dilfor jurl’c may require tlicin to 
retire for rcroiwideration of verdict, 
s.302— 1028, 1029. 

Judge cannot question — after unanimous 
verdict, 1031. 

verdict of — to be given on each charge, 
Judge may question — , s. 303, 1029. 

no prescribed form for vcidicl, special 
veidict, 1030. 

Judge may ask cjucst ions as arc necessary 
to ascertain what ihcii verdict is, 1031. 

verdict may be amended by — wlien wrong 
verdict delivered by accident or mistake, 

s. 304—1032. 
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r.csh evidence alter verdict given not per- 
missible, 1033. ^ 

'^ 305 i_ 7 o 33 ^*^ ^ pervail, s. 

\eidict in Court of Session \vlien to pre- 
vail, s. 306— 1035. ^ 

disagreement referred to in s. 306 is what 
impels^Judge to make a reference to 
High Court,. 1035. 

view of locality by, s. 293—991, 992. 

Judge should give notice to parties and 
jurors—, 992. 

Justice 

I'nilurc of—, See “Irregularity”. 

Offences against Public—, See “Con- 
tempt ’. 

Procedure in the case of ofTences against— 
i-rcs. 476— 1373. 

Justices of the peace 

Ex-ofTicio— , s. 25—70. 

—for mofussil, s. 22—68. 

Juvenile Offenders 

— in Reformatories, s. 399 

exact period of detention should be men- 
tioned, 1208. 

appeal and revision lies from an order 
against, 1209. 

Rules for — , 1208. 

K 

Kidnapping 

charge of rape cannot be altered on appeal 
to one of—, s. 237 note — 834, 
conviction for abduction bad when charge 
is for— only, s. 237 note— 834. 
misdirection in charge of — 
notice of a charge of— is not a sufficient or 

place of trial for—, s. 181 (4)— 580, 58‘> 

—not a continuing offence— 583 outside 
basic territory, 583. 


Land-holders 

—bound to report certain matters, s. 45— 

warrant may be directed to— for the arrest 
of any escaped convict, s. 78 138. 

Language 

objection taken to a juror about his inabi- 
lity to understand—, s. 278 (g) 966 

—of charge, s. 221 (6)— 765. 

—of Court to be decided by State Govern- 
ment, s. 5 d8 — 1644. 

of e-samination of accused, s. 364 1 J56 

—of evidence to be interpreted to accused 
or his pleader s. 361 — 1 151. 

—of cviderice given in English when to be 

— of record and judgment in summary 
trials, s. 265—946. 


—of judgment, s. 367—1165. 

—of record of evidence, s. 357—1148. 
English translation of commitment to be 
forwarded to the High Court when any 

1 . . ^ is in — which is not 

English, s. 218 (2)— 762. 

Legal Remembrancer 

function of — , 

—has the right to file an appieal against 
acquittal, s. 417—1252. 
notice of applications for transfer to be 
given to—, s. 526 (6)— 1546. 

Legal Representative 

Substitution of a — on the death of a party 
to a proceeding under s. 145 (7)— 374. 
substitution of relation as—, s. 247 note— 
874. 

Letter 

Procedure as to — s. and telegrams, search- 
warrant, s. 95—161. 

Proceedings void when Magistrate not em- 
powered by law issue search-warrant 
l<^— , parcel or other thing in the Post 
office or a Telegram in the Telegraph 
department, s. 530 (b)— 1584. 

Letter Patent 

cognizance of offences by High Court 
taken under s. 194 does not affect power 
under—, s. 194 (1)— 620. 

'o maintenance proceeding, 

Powers of the High Court to transfer cases 
or appeals under the — , 1552. 
trial on such transfer may be by juiy not- 
withstanding—, s. 267—949. 

Levy 

—of costs, s. 148 (3)— 457. 
power to direct — of amount due on certain 
recognizances, s. 516— 1518. 
warrant for— of fine, s. 386—1196. 
proviso to s. 386 (I) lays down that the 
Court shall not issue such warrant if the 
oHendcr has undergone whole term of 
i^mprisonmcnt in default of fine unless 
for special reasons court considers neces- 
sary, 1196, 1201. 

effect of such warrant, s. 387—1201. 

Libelloas Matter 

dcstuction of—, s. 521 — 1207. 

Limit 

disposal of things found in execution of a 
search beyond local — s of juridiction of 
court issuing search-warrant, s. 99— 

169. 

security proceedings under s. 107 not to be 
taken unless picrson informed against or 
breach of peace is within local — s of 
Magistrate’s juridiction, 1 95. 
security for good behaviour not to be taken 
from vagrants and from habitual offen- 
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dcrs unless Che person lives within local — 
s of Magistrate’s jurisdiction, ss. 109, 
110—218,225. 

accused need not be resident within — s of 
Magistrate’s jurisdiction, 221. 


service of summons outside local — , s. 73 — 

132. 

warrant forwarded for execution to Magis- 
trate or District Superintedcnt of Police 
within the — s of whose jurisdiction it is 
to be executed, s. 83 — 141. 

Limitation 

period of — for presentation of appeals, 

1231. 

no — in applications for revisions but prac- 
tice of 90 days rule, 1338. 
criticism of this rule, 1338. 
can the Bench hearing rule discharge rule 
on the ground of — , 1338. 
no — for filing complaints, 601. 

— for suits to recover possession of property 
confiscated, 1544. 

for suits to set aside order under s. 145 

or s. 146 — 438. 

for suits for special damages, 368. 

of one year to recover arrears of mainten- 
ance, 1428. 

See Addenda no 2 


List 


omission to revise— of juroi-s or assessors 
curable, s. 537 (1) (c) — 1593. 

— of jurors, s. 321 — 1056. 

Dublication of objection to and revision ot 

such-, ss. 322. 323 and 324-1057 
Preparation of— of special jurors, s. 325— 

of iurors atteding to be kept. s. 331—1061. 
—of things for which search is made, when 
found in search beyond jurisdiction to be 

kipt, s. 99 — 169. 

—of witnesses for defence and further 
allowed by Magistrate to be given at a 
subsequent time, s. 207 A (9), s. -11 

723, 746. . . 

magistrate to ask accused J have 

you any evidence not suflicient, 747. 
accused entitled to have witnesses named 
in the — summoned, 747. 


Live-stock 


IS 


not curable — 729, 


— Non-compliance 

dJposiil of property not to be carried into 
effect for one month or when appeal 
presented until the determination of 
appeal unless the property ,s-subject W 
Speedy and natural decay, s. 51/ b J 
1522. 


Local inquiry 

See “Inquiry” 

Local Government 

See “Government” 



Local Inspection 

Omission to place on record memo of — if 
an illegality or irregularity, s. 539B note 
no 28. s. 145— 387, 1615. 

See “Inspection” 

Memorandum of — 1615. 

Personal observation of Magistrate — 1614. 

Local Investigation 

when — may be dispensed with, s. 157 pro- 
viso — 480. 

See “Investigation”, 476. 

Lunatic 

— accused, release of pending investigation 
or trial, s. 466 — 1365. 
acquittal of — court can order his detention 
in safe custody, s, 471 — 1369. 

‘tletained in safe custody’ docs not mean 
detained in custody of friends or rela- 
tives, 1370. 

judgment of acquittal on the ground of 
lunacy, s. 470 — 1368. 

custody of — as determined by Stale Govci- 
ment, s. 466 (2) — 1366. 
delivery of — to care of relative or friend, 
s. 475—1372. 

procedure where — detained under s. 466 or 
471 is declared fit to he released, 1372. 
commission to make formal inquiry and 
upon its report to Stale Government 
may be released, s. 474 — 137 1 . 

— capable of making his defence, s. 473 — 
1370. 

resumption of inquiry or trial of accused, 

s. .J67— 1367. 

trial to continue if — accused on appearing 
before Magistrate or court is considered 
capable of making lus defence but lie 
shall be released and detained in safe 
custody if founJ still to be of uii'.oimd 
mind and incapable of making defence, 
s. 468— 1367. 

when accused appears to be sane at the 
time of inquiry or trial but Magistrate 
upon evidence finds he was of unsound 
mind at the time the act was committed. 
Magistrate to proceed with trial or 
commit him to .Sessions, s. 469 — 1367. 

M 

Machinery 

Police to inquire where a person lias been 
killed by — , s. 174 (b) — 363. 

Madras 

Code does apply to commissioners of Police 
in the town of — , s. 1 — 3. 

Bench of Magistrates exercising powers of 
first or second class in — empowered to 
try offences summarily mentioned in s. 
261—939. 

court fees on warrants in — , 135. 

Magistrate 

— and court are generally, if not always 
used as convertible terms, 39. 



103 ^ 


CODE OF CRIMINAL PROCEDURE, J898 


™u<o,X)-X 

‘ 7 J 8 ‘ 737?'"'''' P'obabilitics, 

Deputy— an'! General Deputy titles un- 
known to the CoJc, 39, 1319. 
d.scrctton of-to extettd time to jury for 
returrj ol verdict, 333. ^ 

d^rinaiilication of-maki,i^ personal inqui- 
ne. or holdiiig local inspection, 1561.^ 
di^qualfhcation— when personally or pecu- 
iiianly interested, s. 566—1640.^ 
disqua hhcaiion other tiian DiMrict-or 
chief 1 residency— front trying offence of 
Dipe by husband, s. 561—1641 
duty of— , G97. 

fs he bound to lake cognizance ? 600 
au'x' ""'P'""'*''"' summons cases, 

to detcnninc whether accused should be 
put on tiiai— to commit to Sessions when 
/./jwa case made out or discharge 

??■'' fc*- Piosecution without found- 

^iion^ /40, /j/» 

—empowered to try juveniles, s. 29B 74 

—not empowered un ler s. 145 39 

— habje for damages for improper remand, 

-not competent to take cognizance of 
oHonce to return complaint for presenta- 
l*on to proper court with an endorse- 

nieni, s. 201— C92. 

not to try oilcnces mentioned in s. 695 
whe^n committed before them, s. 487— 

power of— s to hold investigation or preli- 
minary inquiry, s. 159—^83 
power of-s to pass ordci-s regarding dis- 
posal of properly, ss. 523, 524—1539 

power of Chief Presidency, District or Sub- 

cJi\'isiorja| — ; to tranifer cases s 199 

610. 

power— of s to withdraw cases or refer 
cases, s. 528—1574, 1575. 

All— shave tlic power to disperse unlawful 
assemblies, ss. 127, 123 — 298, 299. 

All— s may require officer conunanding 
tio-)ps or CO nm ssioned military oflicer to 
disperse assembly, ss. 130, 131 — 300. 

.\ll— s have power to arre.^t pei-sons liable 

to be fried by tourl — martial, s, 549 

1631. 

Procedure of Provincial —in cases which he 
cannot dispose of, s. 346—1 122. 
what— s may stop proceedings and under 
what circumstances. 877. 

-s or court can refer to High Court on a 
point of law, s. 432- 1298. 

1 le first class 

meaning of—, s. 6 note 40. 

may record statements and confessions, 
s. 161 — 512. 

—may record un ler s. 145, 147—372, 439. 
may take action under security, ss 106 

107,109,185,19^218. 

under ss. 108, 110 , 14*1 when specially 


empowered, 215, 224, 345 
ordinary powers of— Sch. Ili. 

Special powers of— Sch. IV. 

'^32-^ '"ay be passed by-, 

—if he is present may use malilary force to 
d^sjjerse an unlawful assembly, s, 129— 

—may direct judicial inquiry under s. 20 ? 
by a sub-ordinatc Magistrate, 692, 
oj the second class 

—may direct judicial inquiry by a sub- 
ordinate Magistrate, 692. 

—may record statements and confessions, 

50? ^ only when specially empowered, 

ordinary powers of— Sch. III. 

Special powers of— Sch. IV 
sentences awardable by—, s, 32—81, 


of the third class 

ordinary powere of— Sch. III. 

special powers of— Sch. IV. 

Powers of District Magistrate— 

m addition to powers of Magistrate of the 
first class. 

ordinary powers of-Sch. III. 
special powers of— Sch. IV 
sentences awarded by Magistrates of the 

inflict 31 which he may 

Higher powens wi.en specially empowered 
under s. 30 — 75. 

Powers of Presidency Magistrate— 

-may supplement grounds of his decision 
by submitting explanation called for by 
the High Couft, s. 'HI — 1360. 
may coinmit accused for trial before High 
Court Sessions, .s. 206—717. 

—may order p.isoner in jail to be brought 
up lor examination, s. 542—1623. 

Chief— may discharged persons imprisoned 
loi failing to give security, s. 141 — 293. 
—may issue commission for examination of 
witnesses, s. 503 — 1488. 

—need not examine on oath complaint and 
the complaint need not b ' reduced in o 
writing, s. 200(b)— 682, 591. 

s^^9n*'°646'^Tl9 commitment, 

but recerd reasons, s. 207A(10)— 724. 
n>t bound to record evidence any case 
except where he may impose appellable 
sentence, 1152. 

sentences which he may pass, s. 32{ii)— 31. 

Magi.iratc mav pass, 81. 

See Chief Presidency Magistrate.”' 

Powers of the Sub-Divisional Afagistrafe. 

ordinary powci-s, Sch. III. 
special powers, Sch. IV. 

cannot lake cognizance of matters outside 
local area, 49. 



SUBJECT INDEX 


1835 


jtirisdiclion of subordinate Magistrate, 
s. 12—47. 

special — , s. 14 — 52. 

Transfer of — cfTect on jurisdiction, 50 

Maintenance 

General, 1419. 

nature of proceedings under Chapter 
XXXVI— 1419. 

person proceeded not an accused — , but 
proceedings is a criminal case for the 
purposes of transfer, 1419. 
provisions of s. 342 do not apply to this 
Chapter — , 1092. 
personal law if suppressed, 1420. 
personal — of wife. 1420. 
personal — of child, 1420. 
criticism of legislature, 1423. 
effect of amendment, 1423, 1424. 
scope, 1424. 

Procedure — 

that of a summo is case, 1421, 1424, 1441. 

although inquiry should be as full as in a 
warrant case, 1424. 
recording of evidence, 1424. 
second application barred, 1424. 
burden of proof, 1425. 
ss. 200 to 203 inapplicable, — 1425. 
order cannot be reviewed, 1425. 
ex parte proceeding, 1425, 1441. 
how to set aside ex parte order. 1425. 
court fees, 1425 

jurisdiction of Court, 572, 1442. 
temporary residence of husband, 1442 
crucial words of s. 488 (8), are ‘resides’ ‘is’ 
and ‘when last resident’ — 1492. 
what clashes of magistrates have jurisdic- 
tion, 1 153. 

jurisdiction arises upon proof of neglect, 

1433. 

cruelty 1438. 
casual visitor, 1442. 
settled abode of mistress, 1443. 
divorce, 1425. 

pled may be raided by husbdnd when sho* 
wing cause, 1426. 
period of iddat, 1426. 

order does not deprive husband of the 
right to divorce, 1426. 
making of the order, 1426. 
conditional order, 1426 
final Older, 1427. 

— cannot have a retrospective cHect 
although order to pay maintenance on 
a future date legal, — 1427. 
amount not to c.xceed one hundred rupees 
in the whole, 1427. 
amount how fixed — , 1428. 
payment directed to be a monthly rate and 

in coin, 1427. 

fixing duration of the period, 1427. 

Principle as to right of — , 

while wife lives apart, 1428. , , . . 

wife may insist on living with her husband, 

1428. j . 

this principle applicable to Hindus and 
Mahomedans, 1428. 
enforcement of order, 1420, 1434, 1436. 
order when cannot be enforced, 1136. 


decree for restitution of conjugal rights 
subsequent ill-treatment, 1434. 
maintenance of child cannot be enforced 
svhen lather oflers to help child, 1 136. 
offei-s to maintain, 1436. 
offers to maintainin a child in future not 
sullicient, 1 124. 

though refusing to co-habit contracting 
second marriage, 1436. 
issue a warrant for levying amount, Sch. 
V. Form XII. 

only one warrant for the whole of arrears, 

1434. 

maximum sentence in default is term of 
one month, 1435. 

period of limitation for recovery of arrears, 
1428, 1435. 

any magistrate inav enforce the order, 

1433. 

cancellation of order s. 489 (2) — 1429, 
1443, 

distinction between sub-section (4) svhich 
applies to circumstances before order and 
sub-section (5) applying after the order, 

1439. 

Civil Court’s decision for maintenance 
supci'sedes or varies order under s. 488 — 

1440. 

subsequent change in the circumstances 
for cancellation or variation of the order 
may be pleaded by the father or 
husband, 1428, 1436. 

decree for restitution of conjugal rights, 
subsequent ill-treatment wife can claim, 

1434. 

if she is living in adultery, 1 137. 

single lapse not sullicient continuous act of 

adultery need be proved, 1437. 

‘or if without any sullicient reason site refu- 
.ses to live with her husband’ 1437. 
‘arrangement’ after order, 1429. 
order as to costs should be passed at the 
date of the order, 1141. 

.-\ltcration in allowances, 1443, 1445. 
party seeking an alteration must move the 
court, 1*144. 

who can be ordered to pay — , 1434. 
father-in-law not liable son in a joint 
Hindu family liable minority of husband 
is no excuse but insolvency is, 1430. 
husband turning ojt wife a liable, 1430. 
when can an order for — be passed — consi- 
deration and determination upon evi- 
dence of sufficient means to maintain 
1431. 

‘means’, 1430. 

healthy and able-bodied man must be 
taken to have means, 1430. 
neglects to maintain wife of child legiti- 
mate or illegitimate, 1431. 
proof of neglect or refusal, 1431. 
definite finding required, 1431. 
such neglect may be expressed or implied, 
offer to pay at the time of trial no justi- 
fication for rejecting order, 1431. 
no neglect after compromise, 1431. 
adjudication of insolvency completely dis- 
proves wilful neglect, 1431, 1436. 
child, 1431. 
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application by child against tentative father 

1441, 

not defined in the Code legitimate child 

ihegitiniate child proof of paternity, 1432. 

civil court decree does not affect Magistrate's 

order regarding paternity of child, or, 
14J^. ’ 

Magistrate not to decide lawful guardian- 
ship of illegitimate child, 1432 
legitimate child, custody 

husband bound to maintain daughter so 
long she is m custody of mother, U32. 
‘unable to maintain itself’, 1433. 
pursuit of higher education father not liable 
when son able to maintain himself 1633 
appeal docs not lie, 1429 ’ 

even under the Letters Patent, 1429. 

Revision lies to High Court under s. 439— 
1449 . 

Remedy in Civil Court, 1429 
Further inquiry can it be directed, 1430. 

Marks 

Police officer may, of his own authority 
prevent event any injury attempted to 
any public property or— used for naviga- 
tion, s. 152—463. ® 

Market 

Ste “Hat". 

Marriage 

Piosecution for offences against — how 
instituted, s. 198— 667. 

pro'ceution for offence of marital behaviour 
s. 193.A— 671. 
bigamy, 668 

husband, husband's brother where luisbati I 
a lunatic it may complain, 669, 670. 
father-in-law ma\ lodge complaint but 
faibci- cannot, G70. 

father can when husband lunatic, 657, 
(Objection b\- lawful guardian to complaint 
s. 199A— 680. 

Married Woman 

Offence of enticing away a— is compound- 

able, s. 345—1116. 

Ste “Enticing", 

prosecution offer—, s. 198—667. 

Master 

complaint on behalf of master, death ef one 
servant, .s. 247 note — 875 

dispute between— and servant, s. 145 
note — 407. 

Material Error 

errors in charge not regarded as material 
unless accused in fact misled and there 
has been failure of justice, 784, 787 
effect of— in charge, s. 232, 796. 

effect of omission to prepare char<ye. 5535 

1590, 1591. 

Materials 

search of place containing — for counter- 
feiting coin, s. 98 — 148. 

Meaning 

duty of Judge to decide upon the — and 


construction of all documents given in 
evidence at the trial, s. 298—1021. 
duty of jury to detemine the— of all techni- 
cal terms, s. 299(b) 1024. 

Measures 

inspection of weights and—, s. 153—464 
^^464 of a police station, 

Medical 

deposition of witness on commission may 
be given in evidence although the depo- 
nent IS not called, s. 509—1496. 
evidence of— man, 565. 

qualified man or civil surgeon may be 

' 174“(3)!^98’ "'■P''’ 

power to summon— witness, 1499, 1500. 
certificate, 1499- 

rcference to text books in— evidence Post- 
mortem report is non-evidence- 1499. 

Memorandum 

at the loot of the record of confession 
bearing a certificate by the Magistrate 
that confession was voluntarily made, 

, ss. 164, 533— 512, 1589. 

in summons cases and in summary trials 
before Magistrates other than Presidency 
Magistrates, — of the substance of evi- 
dence, s. 355, 1144. 

—of substance of what the witness says to 
be kept when evidence not taken down 

o, JOu (J) — 1 I H), 

where witness denies the coneclnexs of anv 

evkience read over to him' 

s. 360(2)— 1149. 

of objection taken to it by the witness to 
be made, s. 360 (2) — 1 149. 

^^■helc Magistrate or Judge does not record 
me e.xamination of the accused himself 
he shall be bound to make a—, s. 

364 (3)— 1156. 

Military 

deli\ery to — authorities of persons liable so 
be tried by court-material, s. 549—1631. 
every magistrate bound to use his utmost 
endeavours in effecting apprehension of 
pci*sons triable b\' court-martial, s. 549 — 

1631. 

—jurors, s. 316—1953. 

use of — force to dispei-se an unlawful 

assembly, s. 129—300. 

— force defined, s. 132.\— 302. 

Minor 

bound in respect of a — to be executed by 
sureties, ss. 118, 5I4B— 273, J5I7. 
complaint by or on behalf of under age of 
eighteen years, ss. 198, 1984, 199—667, 
671,676. 

objection by lawful guardian of — s to 
complaint by person other than person 
aggrieved, s. I99A— 680. 
compounding offence by any person com- 
petent to contract on Iiehalf of — s with 
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tlie penniibion of the toui l, s. 345^ — 1 1 It». ] 
— ity is a ground of ohjcclion to a juior, 
s. 276 (b)— 966. 

Minor Offence 

— has not been dclincd but s. 238 deals 
with charge for — , 836. 

— illustrative ease of — , 839, 840. 

Magistrate not entitled to cut down an 
offence into — in order to assume juris- 
diction, 72, 1 123. 

trial for — when evidence discloses graver 
offence Magistrate should commit 
accused to court of Session, s. 209 note — 
5207A (6), 728, 741. 

Misappropriation 

charge of criminal — to specify gro^s sum 
covering a period of one > ear, s. 222 — 

775, 779. 

criminal — where triable, s. 181 (2)— 080 — 

582. 1 

oflence of didioticst— of properly com- j 
tx)undable with the permission of the | 
court, s. 3f5 (2) — 1115. 

Miscarriage of Justice 

See “Irregularity''. ' 

Mischief i 

oflence of— compoundable, s. 345 — 1 13. j 
security for good behaviour from a person , 
who liabituallv commits or attempts to 
commit — , s. 110 (d) — 225. i 

Misdirection i 


in charge to jury. ■ 

no proper summing up, 1061. I 

duty of judge to call attention to jury to 
different elements con^tituting offence, 
failure to do so is — , 996. , 

failure to sum up defence evidence is—, i 

1003. , . ' 

failure to explain the law pioperly is a—, i 

1001, 1002. I 

illustralUe cases j 


murder, 1007, 1008, 1009. 
culpable homicide not amounting to 
murder, 1009, 1010. 
rioting, lOlO. 

right of private defence, 1010. 
robbery, 1011. 
grievous hurt — 1010. 
dacoity, lOl I, 1012. 
rape, 1012. 

receiving stolen properly, 1013, 1014. 
criminal breach of trust, 1014. 
cheating, 1014. 

kidnapping and abduction, 1015, 1016. 
unnatural offence, 1015. 
to explain away fact is — , 1004. 
or directing jury to neglect evidence. 

where judge did not leave any question of 
fact for jury and did not sum cf evidence 
retrial ordered for — , 1004. 

rcceptionof inadmissible evidence jury not 

warned, 1004. 

— about absconding 1007. 


— aho'it appro\cr evidence, 1005. 

— about confession, 1005. 

— about retracted confession, tOQO 
—on the pari of Jucfgc to lay before jury 
purpoii of a statement whicli i> nciilier 
on record nor proved, 997, 1022. 

— wh -i’e charge reads as one in favour of 
conviction, 1015. 

— to refer to a picvions case against some 
other persons tried for some offence, 1018. 
Judge not to e\[)jess his views too promi- 
neiulv, 1003. 

although he may tell jury about his own 
impression, 1001. 

expression of opinion by judge on facts 
witlioul caution that jury arc at liberty 
to form their own opinion and not warn- 
ing them as to benefit of doubt to be 
given to accused is — , 847. 

(Jircumstantial ev idenre — 999. 

Dying declaration in — 1000. 
cases of no—, 843. 

non-direction when amounts to — , 843. 
F. I. R.— 1000. 

every non-dircction is not a — , 813. 
omission — 

to stale fads, explain law, to warn jury not 
to be influenced by previous proceedings, 
to consider points in favour of defence, 
to tell jury unsafe to act upon confession 
of accomplice unless corroborated in 
material particulars, 1019. 

— to tell jury that they may draw adverse 
inference against prosecution liaving 
withheld materia! witnesses, 1019, 

EJfeit of— 

verdict will be set aside where appellant 
prejudiced and has occasioned a failure 
of justice, 1020, 1608. 

Misjoinder 

— of charges whether illegality or irregula- 
rity, 1606. 

objection to — of charges when to be taken, 
806, 1597. 

effect of — of charges, 806, 807, 825, 815. 
question of joint trial depends upon accusa- 
tion not upon result of trial, 845. 

—of parties in a case of joint trial effect of 

—,850,851. 

an objection to — of parties can be taken 
in the High Court where not taken 
before Sessions Judge, 1606. 
joint trial of difTercnt persons charged in 
respect of different offences when illegal, 
1606. 

See “Joinder of Parlies”. 

Mistake 

amending wrong verdict of the jury delive- 
red by accident or — , .s. 304 — 1032. 
power to cancel a surety bond once accep- 
ted when insnnicient sureties accepted 
through — or fraud, s. 501 — 1486. 

Money 

deposit of a sum of— instead of recognizance, 
s. 513—1508. 
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Payment to innocent purchaser of— found 

on accused, s, 519— J530. 

innocent purchaser may obtain out of— 
belonging to accused a sum not excee- 
the price paid by such purchaser. 

Motion 

—against acquittal, 1355, 1357. 

P’actice, limitation, 

see Addenda (2) limiation Act now app- 
lies. PP 

see Addenda (2). 

—for enhancement of sentence, 1345, 135] 

*^^^ 54 " application for transfer* 

form and contents of an application for 
revision of—, 1346. 
court-fees, 1345. 
affidavit, 1346. 

—against order of conviction acquittal of 
accused who had not preferred, 1358. 

Mosque 

Music before—, s. 144 note, 359. 
hours of religious worship in — , 360. 

NIov6dbl6 property 

levy offine by attachment and sale of any 

—belonging to offender, s. 386-(a) 1196, 

order for disposal of— regarding which 
offence committed, s. 517—1522 
recovery of penalty on forfeiture of a bond 

by attachment and sale of any- s 514 

— 1509. ^ 

Municipal 

—Commissioner, a Public servant prose- 
cution of if requires sanction, s. 197 note 

Du] . ^ 

no sanction required for prosecution of a— 
commissioner, 662. 

bi^ei sanction required for— Chairman, 

Judge or Magistrate not personally interes- 
ted by reason only that he is a— Com- 
missoner, s. 556—1640. 

Murder 

— , dacoity, escape from custody and 

(d), 770, 

HI (a)’s. 226 — , 783. 

accused person charged of- can be con vie- 
ted of a minor offence, Begu's cose, 831 
— and robbery, 834, 

mi direction in charge to the Jury,, 1007, 

N 

Navigation 

Prevention of injury to mark of— s 1 59 
— , 463. ^ 

Navy 

arrest without warrant of a person reason- 


ably suspected of being deserter from-, 
s. 04 — 1 10. 

Neglect 

See “Alaintenance”. 

' New trial 

accused cannot ask for-when Magistrate, 
350-Tm ^ '^'^eistrate, s. 

Appellate Court may order— in an appeal 

sc'ttcncc 

ol death has been submitted to it for con- 
firmation, s. 376— 1 187. 

Non-appearance 

—of complainant in summons cases, s. 247 
effect is acquittal, 870. 

'” 930 °"'^*^'”^"^ 'varrant-case, s. 259— 

Non-bailable ofTence 

CO.l. 

muting a— s. 59—119. 
definition of—, s. 4 (b)— 12. 

''^" 47 ^ 2 ^ of-, s. 497 

Powers of High Court or Sessions ludirc 
— Msf* controlled by s. 497 

Non-Cognizable casa 

definition of- s. 4 (/)- 13 . 

of compla- 

inant m a—, s. 259—930. ^ 

investigation into—, s. 155 — 474 . 

Non-direction 

See “Misdirection”, 

Notice 

—of application by accused for transfer of 
a case must be given to Public Prosecutor 

S-. K6 (6,-?5l756r 

'vhen may be dispensed with, 1580. 

It essential under s. 528 — 1579. 
opposite party, s. 528—1579. 

436— 1327^^""^* ‘‘or an order under s. 

in C3S6 of discharge* 

—of appeal, s. 422— M64. 

— of conditional order, s. 112 257. 

—must be given before calling upon an 

accus^ to show cause \vhy his sentence 

1 ° enhanced, s. 439 (6)— 1333, 

iJjU, 1354, 

—must be given to accused before direct- 
ing further inquira- into a case of dischar- 
ge, s. 436 proviso, 1312, 1319. 
personal service of—, 322. 

order not to be set aside for non-service of 
— , s. 134 note, 322. 

should ordinarily be given unless there 
IS good reason to dispense with it before 
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revei'siiK? on pppcal an order under s. 

516-1533. 

— to accused, 707. 

— to opposite party bcloie directing costs, 
under s. 148, 461 . 

Nuisance {Public). 

efTect of amendment, 306. 
applicability of s. 133 — 307. 
distinction bet\veen s. 133 and s. 144 — 30'\ 
are ss. 133 and 144 ancilliarv or can tlie 

4 

one be converted into other procccdinc? 

308. 

obstruction on a private lantl if — , 308. 
no right b>' prescription, 309. 
convenience or advantage caimol excuse — , 

309. 

Natuie of Proceedings, 309. 
proceedings ex parte up to what time, 310. 
Jurisdiction to set aside r.v />ar/c order, 310, 
326. 

Procedure 

of a summons case, 309, 328. 

Procedure on the appearance ofaper>on 
mentioned in conditional order, s. 137 

326. 

Prior application if bars subsequent order, 

310. 

conditional order should not be vague or 
ambiguous, 310. 

Magistrate making conditional order can 
refer the matter to Subordinate Magis- 
trate, 311. 

order if can be declared illegal by succes- 
sor in oflice, 328. 
consent of parties — effect of, 328. 
when can the order be made absolute, 31 1, 

329. 

order must be based on evidence, 312, 328. 
and not upon local inquiry, 312, 329. 
dispute can not be referred to arbitration, 
329. 

Magistrate cannot act as an arbitrator, 329. 
terms of s. 137 if mandatory, 307. 
complainant must lead the evidence, 312. 
order shotild not be passed without calling 
on parties to show cause, 312. 
showing cause, 312. 

question of jurisdiction when to be raised, 
order mu.st be served, s. 134 — 321, 
if practicable, personally, 322. 
in manner provided for service of summons, 

296. 

proclamation by beat of drum, 322. 
order sltould state accurately ^vilh regard 
to each person the specific obstruction, 

320. 

order must be issued to particular persons 
by names, 320. 

order must appoint time, 320. 

order must be clear, 321. 

order confined to cases specially mentioned. 


321. ^ ^ . , 

evidence taken by one Magistrate and final 


decision by another, 311. 

Courts empowered to act in — cases, 315. 
Magistrate’s duty, 319. 

Jurisdiction of Civil Court if barred, 320. 
Procedure where existence of public right 



is denied, s. 139.A— 333. 
cflcft of amendment, 336. 
provisions whether mandatory, 336. 
Procedure whcie bona Jide — claim is set 
up. 313, 314. 

question of bona fidcs does not arise, 3ip. 
decisions on bona fides modified, 315. 
mere assertion of claim W'ill not oust juris- 
diction of .Magistrate, 314, 338. 
Magistrate to weigh evidence as it stands 
and lind if the evidence is reliable, 315, 

338. 

order absolute if may be reversed, 326. 
absolute order after a lapse of years, no 
appeal lies, 321, 330. 
no further inquiry, 310. 

Reference, 321. 

Revision, 321 

Transfer of cases of lawfully used by the 
Public 316—1311. 
unlawful obstruction or — , 316, 
burning ghat, 316. 
privy, 316. 
public river, 31 7. 
slaughtering of cattle, 317. 
conduct of any trade or ocrupalion, 3 1 7. 
keeping a common gaming house, 318. 
inoculation, 319. 

injurious to health or physical comfort of 
the community, 318. 
noise, 318. 

P^o^titutes, 318. 

any building lent or stiucluic, 319. 
or any tree, 319. 
support of such tree, 319, 
any tank, well or excavation, 319. 
cost of excavating tank, 319. 
destruction confinement or disposal of 
dangerous animal, 320. 

‘remove’ docs not mean restoring ilalm quo, 

320. 

appointment and nomination of jurors, 
s. 135 note, 323, 325. 

Procedure where Magistrate appoints Jury. 
See “Jury*’. 

no special procedure for jury, 332. 
jury must decide on evidence, 333. 
procedure where jury fuid-s Magistrate’s 
order to be reasonable. 333, 

Juiy cannot question decision under 
s. I39A— 334. 

jurors must come to independent decision, 
334. 

whether order of the Magisti ate is reason- 
able and proper, 334. 
objection to verdict, 335. 
effect of verdict, 335. 
extension of time for verdict, 333. 

Procedure on order being made abjolulc, 
s. 140—339, 

consequences of disobedience to order i6., 
340. 

death of person against whom notice under 
s. 140 is issued, 340. 

Magistrate making order absolute is alone 
competent to take proceedings under 
s. 140—340. 

Recovery of costs, 341. 
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No suit in Ci\ il Court will lie in respect 
of atn tiling done under s. 140 or s 14‘^ 

in good faith, 341, 34:3. 
injunction pending inquiiy, s. 142, 343. 
horni \o. XIX, Sell. V— 343. 

Procedure to be followed, 314. 

Magisti ate may prohibit repetition or con- 
tinuance of public Nuisance, s. 143, 343. 

1 locedings \'oid when .Magistrate not being 
empowered by law makes an order under 
s. 133, see s. 530 (g) — 1585. 

o 

Oath 

complainant should be examine*.! on — 
s. 200—682. 

exception in tlie ease of IVcsidency Magis- 
trate and in cases where complaint is by 
Court or public servant, s. 200 (aa)— 682. 
dismis.sal ol complaint without examina- 
tion on— is illegal, 689, 704. 

I’rocecdurc after examination on—, 688, 

forms of— for swearing of iiirors, s. 281 
note, 969. 

judicial proceeding includes any proceeding 
ni the course ol which evidence is or 
may be legally taken on—, 4 (,«)— 29. 

Xo— shall be administered to the accused 
s. 342 (4)— 1087. 

Accused to be a competent witness, s. 342A 
1 1 00. 

Objection 

—to jurors, s, 277—965. 

—without grounds stated, s. 277—965 
grounds of—, s. 278—966, 967. 
decision of—, s. 279 — 967. 

supply of place of juror against whom — 
allowed, s- 279 — 967. 

Magistrate cannot examine on — person 
accused ol contempt when committed 
before itself, s. 487 — 1417. 

Obscene Things 

destiuclion of—, s. 151—521, 1534, 

Obstruction 

charge of— to a public servant in the dis- 
charge of his duly, s. 223, iU. (rf)— 782. 
conditional order for removal of — or nui- 
sance, s. 133 — 303. 

conditional order for prevention of — urgent 
cases of nuisance or apprehended danger, 
s. 1*4*4*“— 345* 

— of any police oflicer while in the exercise 
of his duty, s. 54 — 110, 

Occupant 

—of place searched may attend, s. 103— 

1 78 . 

Occupation 

conditional c rJer ol prohibiting the trade 
or— ,s. 133, 303. 

Occupier 

of land and his agent in charge of 
management of that land when bound to 
report that matter, s. 64 — 99. 


Offences 

—against public Justice, s. 476—1373. 
—against the Stale, s. 196—645. 

defect not cured by, s. 532 or 537—647, 
648. 

difference between s. 196 and s. 197—646. 

Section 17 whether an enabling section, 
0 / o« 

trial for more than one offence, Court can 
Proceed with the trial of minor offence 
not requiring complaint, 648, 661. 
what is a valid complaint under s. 196 ?— 

648. 

oflicer signing complaint not a complai- 
nant, 649. 

commitment of offences not mentioned is 
bad, 650. 

Magistrate initiating proceedings compe- 
tent to try the case, 650. 

Xature, contents, and form of sanction, 

649, 650. 

sanction without naming pei-son ,mcre 
irregmlarilies, 650. 

capacity of complain limited to persons 
described in the section— 650. 

State Govt, cannot delegate authority, 651. 
sanction before filing complaint sanctioned, 
650 

defective sanction for— proof of authority, 

cet tain classes of criminal conspiracy cog- 
nizance how taken, s. )96A— 651. 

IS complaint necessary in case of joint trial 
of offence not requiring sanction, 654. 
cognizable offence and punishable with 
death etc., 654. 

sanction necessary where object of— is to 
commit a legal act by illegal means, 651. 
object of s. i96A — 652- 
proviso saves, s. 195 (4)— 651. 

—against Railway, Telegraph, Post Oflice 
and Arms Acts, s. 184—587. 

Bailable—, meaning of, s. 4 (b)— 13. 
accused entitled to ball when charged of a 
non-bailable— , s. 496—1470. 

Non-bailable— , meaning ofs. 4 (b)— 12. 
when bail may be taken in non-bailable—, 

s. 497—1472. 

cognizance of— s. by Magistrate, s. 190— 

596. * 

see “Cognizance”. 

—committed beyond local jurisdiction, 
Magistrate may inquire into the— as if 
committed within local limits, s. 186— 

590. 

—committed on a journey, s. 183—585. 
compounding — s, s. 345—1113. 

— defined, s. 4 (o) — 13. 
distinct— s. s. 233—797, 802. 
instances of 803. 

distinct — s, necessitating separate trials, 

805, ^ 

falling within 2 definitions, trial for more 
than^“, s. 23o 815. 

—committed in same transaction 815. 
illustrative cases, 821, 824. 
joint trial of persons accused of same or 
different — , s. 239 — 841. 
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liability of Indian citizens for — s commit- 
ted out of India, s. 188 — 592. 
applicability of s. 188-593, 594. 
political agent to certify fitness of enquiry 
into such offence, ib. — 594. 
certificate mav be obtainetl subsequently, 
595. 

absence of certificate whether irregularity 
or illegality, 595, 

Political agent cannot revoke or cancel 
such certificate, 595. 

Prevention of — , 185 — 298. > 

three — s of same kind within a year may 
be charged together, s. 234—808. 
trial of — s not punishable with death by 
Magistrate specially empowered, s. 30 — 
75. 

trial of — under Penal Code, s. 28 — 71. 
trial of— s under other laws, s. 29 — 72. 
where it is doubtful what — has been com- 
mitted, s. 236 — 826. 

when a person, charged with one — , can be 
convicted of another, s. 237 — 837. 
conviction for — not charged, — 833. 

See “Minor offence”. 

when — prosed included in — charged. 

s. 238—836. 

Abatement, 838. 

Minor — , illustrative cases of, 838. 

— a may be tried summarily, s. 260 — 
932, 933. 

Offender 

commencement of sentence on already 
sentenced for another offence, s 397—1204. 
conditions as to abode of—, s. 564 
detention of — attending Court, s. oo! 
1139. 

discharge of— on submission of apology, s. 

484-1412. 

when released on probation of good con- 
duct, s. .562-1652. 
first — 

See “First Offender 

liabilual— s security for good behaviour, 

s. 110-224. 

See “Security”, . 

order for notifying address of previously 

convicted — s. 565 — 1659. 

Proclaimed — , s. 45 — 99. 
provision in case ol-failing >o “bserve con- 
ditions of recognizance, s. 563 — 16ob. 
pursuit of— into other jurisdiction, s. a8— 

119. 

unknown — , s. 512 (2) 150a. 

Offensive Weapons 

power to seize — s. 53 109. 

Opening Case 

—by reading from the Indian Penal Code 
or other law, the offence charged and 
stating shortly by what evidence prosec^ 
tor wants pro\ e guilt of accused, s. 286 

972. 

examination of witnesses, /</.— 812. 

Opportunity 

—of being heard, s. 251 A (2) 897. 


— must be given to acfused to make a state- 
ment, s. 289 note — 984. 
to complainant to prove complaint, 699, 
reasonable — sliould be given to a party to 
shew cause as contemplaicd by s. l!l5 (l>) 
and adduce evidence under s. 137, 327. 
reasonable — lo be given to defence, 267. 

— shoulil be given to shew cause wlien 
circumstances permit the Magistrate /. e. 
except in cases of e\ parte orders, s. 141, 
345, 364. 

to shew cause in scemitv proceedings, s. 
s, 1 12— 257. 

— to be given to parties to file written 
statements in s. 145 proceedings, 373. 

Oral evidence 

Sec “r.videncc”. 

Oi>tensiblc means of subsistence 

security for good behaviour from a person 
who has no—, s. 109—193, 218, 223- 

Othcrwisc 

meaning of the expression — , 1323, 1318. 

Ought to be tried 

— by such Court, meaning ofs. 207 note, 
722. 

P 

Pardanashin Women 

See “Women”. 

Pardon 

arcomplirc lender of pardon to, s, 337 — 
1064, 

elferl of amendment, 1067, 1068. 
scope of old aiul present 337 — 1068. 
applicability ol, iOtiB. 

may at any stage of iiuestigation or 
inquiry be granted, 1070. 
approver to be examined at the trial, 1072. 
approver lo be committed for trial when 
Magistrate tendering pardon lias reason- 
able grounds for bcliesing him guilty, 
s. 337(2)— 1065. 

lo be then detained in custody if already 
on bail, 1073. 

commitment of p^uson lo whom — has been 
tendered, 107o. 

upon certificate of public prosecutor that 
accomplice violated conditions cither by 
wilfully concealing essential matters or 
by giving false evidence. 1075. 
earlier law, 1075. 
elfcct of amendment, 1077. 
forfeiture of— 1073. 

power to direct tender of pardon, s. 338 — 
1074. 

at any trial after commitment and before 
judgment by committing Magistrate or 
District Magistiate, ib. ofience must be 
exclusively triable bv Court of Session, 

1074. 

‘supposed’ excludes possibility of person 
actually convicted of crime, 1075. 
Procedure in trial of approver after for- 
feiture of — , s. 339.A — 1080. 
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in 

s. 


Parentage 

—and residence to accused to be shown in 
tlic iccoid of summary trial where no 
appeal lies, s. 263 (c)— 941. 

and residence of accused to be shown 

Part- heard case 

Succeeding Magistrate may proceed with 
Inal of— from the point at which lie has 
1136"'^^ Magistrate, s. 350 note, 

—when cannot be completed by a quorum 
ol some Magistrate, only course is to 
rehear the case. 56, 


Partiality 

grounds ofobjcction to juror on some pre- 
sumed or actual—, s. 278 (//)— 960. 

See “Transfer". 

Particulars 

—to be stated in the charge, s. 221—765. 

— as to time, place and person, charge to 
contain as to give suflicicnt notice to the 
accu>ed of the accusation he is called 
upon to meat, s. 222—775. 
about manner of committing ofTence 
when to be stated in the charge,' s. 223 

782. 

effect of error in stating— required to be 
stated in the charge when to be regarded 
as material, s. 225—784. 

in .Magistrate’s record in summary trials 
where no apeal lies, s. 263 — 941. 
where appeal lies, 2(i| — 9i4. 

— in Presidency Magistrate’s judgment, s. 
370—1180. 

— of onTenre shall be stated to accused in 
sunjinons cases and it shall not be neces- 
sary to frame a formal charge, s. 242 — 
859. 

Is Section 242 mandatory, 860. 

Parties 

— bound by final order under s. 145 — 374, 
391, 425. 

examination of witnesses b)- — on commis- 
sion, s. 505 — 1492. 

— purdanashin women, 1400. 1489. 

— in procecilings under s. 145 to put in 
written statements regarding actual pos- 
session, s. 145 — 373. 

— concerne<l in such <lispute, 381. 
addition of — , 410. 

misjoinder and non-ioinder of — , s. 115 
no»e, 409. 

addition or substitution of — on the death 
of a party, s. 145 (7) — 374. 
misjoinder of-- error if curable under s. 
537—845, 1656. 

notice necessary to — , jiny or assessors 
where view of locality thought necessarv’ 
by Judge, s. 293—992, 
optional with Court to hear — in rev'ision, 
s. 440—1359. 

return of commission and desposition of 
witnesses taken on commis.sion open to 
inspection by — , s. 507 — 1494. 


transfer of case for the convenience of— 
s. 52b (1) — 1545. 

High Court directed proving frivolous or 
vexations application to pay costs of the 
witnesses while directing transfer, 1546. 

Paternity 

proofof— , 1432. 

Payment 

148 (3)— 


of costs may be directed, s. 

^ ^ 7 • 

to innocent purchaser of money found on 
accused, s. 519—1530. 

Peace 

See “Security". “Breach of Peace”. 

Penal Code 

words and expression used in the Code to 
have the same meaning as in — , s. 4 (2) 

powers of Courts to try offences under-, 
s. 28 — 7 1 . 

trial of offences under — according to the 
provisions contained in the Code, s. 5— 
35. 

in opening case for prosecution before 
Courts of Session Prosecutor to read 
from or other law description of the 
offence charged, s. 292—972. 

Jury supplied with a copy of— Judge fails 
in his duty, 1000. 

Judge in charging a jury should not merely 
read out sections in— which he considers 
applicable but should explain them, 

1 00 1 • 

Penalty 

-^for non-attendance of juror before Ses- 
sions Court, s. 332—1062. 
for non-attendance of juror brfjre High 
Court Sessions without lawful excuse 
s. 316 — 1054. ’ 

Pendency of Civil Suit 

—under s. 9 of the Specific Relief Act docs 
not out jurisdiction of Magisirate to take 
actions under s. 146—383. 

but desirable that Magistrate should stay 
his hands, 382. 

Pending case 

during pendency of a Rule in the High 
Court proceedings before Magistrate 
must be deemed to .have been stayed 
385. ^ * 

fresh proceedings svhile — dropped or can- 
celled, 384. 

Pending proceeding 

quashing of—, power of High Court seldom 
exercised, 1342. 

See “Dispute as to Property”, 
quashing granted when alteration do not 
disclose an offence — 1312, 1619. 

Perishable Property 

attachment of-, s. 83 (5) — 147. 
disposal of-, s. 517 (3) — 1522. 
custody of s. 145 (8) — 374. 

Perjury 

Sr* “False Evidence”. 
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Permission 

offences compoundable with -of Couit 
s. 345 (2)— 1114. 

—to conduct prosecution, s. 495—1467. 
Personal Attendance 
when— may be dispensed with, ss. 205, 
540A-714, 1620. 

Persons tn Authority 

meaning of—, s. 163 note— 510, 511. 
members of paiuhayat are not—, 511. 

Petty eases 

no appeal in — , s. 413—1245. 
proviso, s. 415—1249. 

Place 

— defined, s. 4 (q) — 14. 
public — , s. 133 explanation, 304. 

— of Inquiry or Trial, Chapter XV-A, 
ss. 177 to 189, 569—596. 

proceedings in wrong — irregularity docs 
not vitiate finding sentence or order, 
s. 531 — 1587. 

Plea 

— in bar, s. 403 — 1214. 

See “Autrefois Acquit”. 

—of guilty, 

accused can plead when he claims to be 
tried or when he refuses to plead, ^s. 271 
-953. 

— of guilty or not guilty to be made by 
accused, not by his pleader or counsel, 
954. 

conviction on such plea not obligatory, 
956. 

plea of guilty in murder cases, 956. 
what does not amount to — of guilty, 955. 
of guilty in warrant cases, s. 251A (4) 
s. 255 (2)- 897, 916. 
what is a — of guihy, 917. 

— must be taken as a whole, 916. 

— must come out of accused’s person’s lips 
and not through his pleader, 917. 

Court has a discretion to enter upon evi- 
dence after — , 917. 

effect of — of guilty, no appeal except on 
sentence where— of guilty before Court 
of Session, Presidency Magistrate or 
Magistrate of the first class, s. 412 — 
1244. 

— to be entered in record of cases sum- 
marily tried, s. 263 (^) — 941. 

— to be entered in Presidency Magistrate’s 
judgment, s. 370 (/) — 1180. 

Pleader 

—defined, s. 4 (r) — 14. 
practising— not to sit as a Magistrate in 
certain Courts, s. 557 — 1644. 

Police 

aid to person other than — ofiici r executing 
warrant, s. 43 — 97. 
arrest by — officer, 
see “Arrest”. 

arrest by persons other than— officer, s. 59 

— 119. 

ch^pkid^rjs pot — 112, 121t 


cognizance upon a report in writing bv— 
s. 190 (A)-596. ^ y » 

Commissioner of — , Code does not apply, 

conduct of prosecution by an officer of — 

of rai k as prescribed by itate Govern- 
ment, s. 492—1458. 

examination of witnesses by—, s. 161 — 
486. ' 

information and investigation. Chan- 
ter XI V--165-5G8. 

power of superior officers of — . s. 551 — 
1634. 

may break open doois and windows for 
purposes of liberation, s. 49—108. 
—report, s. 173 note— 560, 561. 
preventive action of the— , Chapter XlII 
462-464. 

— to seize property suspected to be stolen 
s. 550-1633. 

—officer’s power to require attendance 
of witnesses at investigaticn, s. ICO— 484. 
public when to assist — , s. 42 — 82. 

Political Agent 

—to certify fitness of enquiry into charge 
of an offence committed cut of British 
India, s. 188—592. 

copies of depositions made or exhibits pro- 
duced before- to be received in evidence 
when directed by State Government, 

s. 189-596. 

Port 

Presidency Magistrates have jurisdiction 
also within the limits of— of such towns 
s. 20-65. 

Possession 
see “Property”. 

— as mentioned in s. 145 — 399. 
constructive or symbolical— not contem- 
plated, 418, 425. 

attachment of subject of dispute when 
Magistrate unable to satisfy which partv 
is in—, s. 146-427. ' ^ 

inquiry as to—, s. 145 note— 418. 
joint— whether, ss. 145 or 146 applicable, 

381. 

Magistrate to decide actual— at (he date 
of (he preliminary order, 41 7, 418. 

Is .Magistrate in deciding actual— bound 
to maintain decree of Civil Court ^ 

382. 

public cannot be declared to be in— of any 
piece of land, 407. 

right of tenants to be maintained in— 

407. 

world at large forbidden from disturbance 
of—, 426. 

Post 

warrant forwarded for execution outside 
jurisdiction by—, s. 83 — 141. 

Post-mortem 

—report as evidence how to be used, 1499. 
evidence of medical man who has perform- 
ed— ex.amination is admissible, 565. 

1499, ’ ^ 
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Post Office 

otFcnce against- Act, place of trial, s. 18t 

— 567. 

exemption cf persons employed in — from 
serving as jurors, s. 320 (i) - 1055. 
Postponement 

— for issue of process, s. 202—692. 

— of capital sentence on pregnant woman. 

s. 382— 1193. 

or adjournment of inquiry or tiial, s. 314 

— 1103. 

insuflicicnt cause of — , 1109. 

— sine die, 1109. 

— on such terms as the Magistrate thinks 
fit, 1109. 

—pending Civil litigation, 1105-1108. 

Powers 

additional — of Magistrates, Sch. IV. 
additional — conferrable on Magistrates, 
s. 37—93. 

of Magistrates, Sch. III. 

— Presidency Magistrate. 

See “Chief Presidency Magistrate”, and 
“Magistrate”. 

exercise of statutory— by executive officers, 
169. 

— of Courts — , Chapter III — 71-96. 
mode of conferring — , s. 39 — 94. 
to exercise the — in the local area in which 
the olficcr is appointed, s. 40—95. 

— to order seizure of books of account, 166. 

— to stay warrant, 166. 

— may be cancelled, s. 41—96. 

Practice 

— in revision under s. 439 — 1338-1342. 

— in motion against an order uutler s. 476 
— 1398. 

Pregnant woman 

postponement of capital sentence on— 
s. 382—1193. 

Pregnancy to be certified, 1 193. 

English practice, 1 193. 

Preliminary Inquiry 

See “Inquiry”. 

object of— is to prevent commitment of 
cases where there is prima facie case, 717. 
727, 738. 

— if necessary before filing complaint under 
s. 476—1389. 

necessity of — , 1389. 

whether- discretionary or not it is desir- 
able, 1389. 

evidence in — ho^v to be recorded, 1390. 
Magistrates power to hold— on receipt of 
Police Report, s. 159 — 483. 

— in case of any offence in respect of which 
the provisions of ss. 196 or 196A apply 
may be directed by District Magistrate 
or Chief Presidency Magistrate, s. i96A 
—651. 

Preliminary order 

— in security proceedings to set forth subs- 
tance of information etc., 257. 

— must contain something more than a 
reproduction of the clauses of the sec- 
tion — 259. 


not necessary to give a list of witnesses, 
but — must be sufficient notice of accusa* 
tion, 258. 

final order under s. 1 18 must tally with— 
under s. 112 — 274. 

omission to issue — if vitiates proceedings, 
275. 

— in disputes as to Immovable property 
contents of — , 405. 
object of — , 403. 

omission to draw up — is not a mere irre- 
gularity but a fatal defect, 404. 
interference with — , 393. 

— should be signed by Magistrate, 406. 
the date of the — is the date on which or 
within two months next preceding 
which possession of the parly is to be 
determined in the final order, 373. 
Appropriate Government may exercise — , 
ss. 401, 402, 402A-1209, 1213, 1214. 

Presented 

appeal how—, 1259. 

every appeal to be — by appellant or his 
pleader, s. 419 — 1259. 
meaning of the term—, 1259. 
must be— before the last date, 1260. 
unless Court otherwise directs, 1260. 

Presidency Magistrate 

See “Magistrate” and “Chief Presidency 
Magistrate”. 

Preventive 

— action of the Police. 

See “Police”. 

Previous Acquittal 

See “Autrefois acquit”. 

Previou;} conviction 

— bars second trial for same offence, must 
be same offence in order to operate as a 
bar, 1223. 
proof of — , 774. 

procedure in case of — , ss. 25IA (13), 255A 
—898, 918. 

how to prove, s. 511 — 1503. 

—by a Court without jurisdiction no bar 
to subsequent trial, s. 403 (4) — 1214. 
when to be set out, in charge of — , s. 221 
(7)— 766, 773, 774. 

form of Charge, Sch. V, Form XXVIII 
(III),— 767, 773. 
effect of amendment, 767, 773. 
trial of persons previously convicted of 
offences against coinage, stamp law or 
property, s. 348—1127. 
omission to state — in charge, effect of, 774. 

Previous sanction 

— required for prosecution of Judges and 
public servants, s. 197 — 580. 

— for offences against the state, s. 196 — 

645. 

— for offences of conspiracy to commit non- 
cognisable offences, s. 196A— 651. 

Priests 

— exempted from serving as jurors or asse*- 
sors, s. 320 (/)— 1055, 



subjfect iNDiiX 


1845 


Printa facie rafic 

duty of the Macistrato before coininitling 
accused persons to Court of Session is 
to see whether— has been made out, 737, 

738. 

duly of Magistrate before discharging 
under ss. 207A (G), 209. 25IA (3), 253 
and 259 is to consider whether there is 
a — against accused, 728, 738, 902, 

931. 

Magistrate may dismiss a case when the 
complainant fails to bring a — trust- 
worthy case, 708. 

Private Defence 

accused may plead alibi and that they 
acted in—, 1010. 

Judge must put the case of — to the jury 
even though not spcciBcally pleaded by 
accused when there is evidence to estab- 
lish-, 1011. 

omission to place before the jury law rela- 
ting to right of — , is a serious misdirec- 
tion, 1010. 


Procedure 

— in security Chapter, 

— in breach of peace or good behaviour 
cases, — of warrant cases, $. 117 (2) — 
264. 

trial of a warrant case as a summons case 
— is illegal, s. 251 note— 896. 
summons cases and warrant cases tried to- 
gether — to be followed is that of warrant 
cases, 896. 

committal of a summons case will not be 
illegal, 1 127. 


Proceeding 

‘any’-s- »95 ,1) (c), s. 435-622, 1301. 
commencement of — s before Magistrates, 
Chapter XVII, 709-716. 
conditions requisite for initiation of — s, 
Chapter XV, Part B, 596-681. 

*in or in relation to a—, s. 476 1373, 


—in wrong place, irregularity, s. 531 
1587. 

judicial — , defined, 13, 29. 

other — , s. 94—157. ... 

subsequent to order to furnish security, 
5s. 120-126A-279, 298. 


Process 

to compel appearance, Chapter 


VI, 126- 


_fm-^’compclling production of evidence 
at the instance of accused, s. 257 924. 


issue of— , 8. 204— 710. 
postponraent for issue of — , s. 202 bJ2. 
^cre-fees arc payable— not to 
unless such fees arc paid, s. 204 (3) 

no fee chargeable on an application for 
maintenance, under s. 488 — 7 1 3. 

Special rules regarding— *8 in certain cases, 
I. 105A-184. 


See "W .irrant”, “Prcclamaliun”, “.Sum- 
mons". 

Processions 

religious— applicability of, s. Ill- 327, 330. 

Proclaimed Offender 

arrest of— by prival** person, s. 59 — 1 19. 

— by police without warrant, s. 54—109. 
wliat docs (he expression— include, s. 45 
(2) (nJ-99. 

Proclamation 

— for person absconding, s. 87—143. 

Forms of — , Sen. V, Nos. I\' and V — 
jurisdiction, 145. 
when can — be oidcrcd, 144. 
evidence of absconding must be sufTicicnt, 
144. 

publication of— strict proof required, 145. 
Court issuing — may at any time order 
attachment of both movable or imrno\- 
ablc property belonging to the person 
about whom — issued, s. 83—146. 
see “Attachment”. 

Property 

arrest of habitual receiver of stolen — , s. 55 
(c)— 115. 

attachment of— of person absconding, s. 88 

— 146. 

of any— movable <>r immovable or both 
belonging to proclaiiiicd person, 149. 
form Sch. V, No. \ I. 
three forms, 

wliat — may be attaclicd, 150. 

right of third parlies, 151. 

sale by Collector of revenue paying — , 151. 

restoration of — , s. 89 — 152. 

Disposal of 

custody and disposal of- pending trial, 
s. 516.^—1509. 

order for — regarding which offence com- 
mitted s. 517 — 1522. 

distinction between, s. 516A and s. 517 — 
1521. 

order may lake form of reference to 
District or Sub-Divisional Magistrate, 
s. 518— 1529. 

payment of money to innocent purchaser, 
s. 519—1530. 

Order for disposal may be stayed by Court 
of appeal, confirmation, reference or 
revision, s. 520—1531. 

— venue, 1531. 

— Court of appeal, 1532. 

— Power to order restoration, 1532. 

—Period of limitation for application for 
restoration, 1534. 

— Notice, 1533. 

destruction of libellous or other matter, 
s. 521— 1534. 

power to restore possession of immovable 
property, s. 522—1535. 
effect of amendment, 1535. 

Ss. 520 and 524 have no application, 1538. 
but for appeal, s. 423 (1) {d) — 1266, 1538. 
revision, 1539. 

complainant to be heard, 1539, 
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procedure by police upon seizure of— taken 
under s. 51 or stolen — , s. 523—1539. 
procedure where owner unknown, 1540. 
distinciicn between, ss. 5J3 and 524—1541. 
distinction between, ss. 517 and 5 ^3 1543 

provision of the Code of 1882 wider than 
that of J872— 1540. 

orJcr need not be made at the time of 
conviction, 1513. 

no claimant appears with- 
in six months, s. 524 — 1543. 

appeal lies against such orders, 1544. 

period of limitation for suits 1545 
‘'"imV" P^'-ishaUe property, 's. 525- 

suspected to be stolen, 

s. OjU — ifalij. 


s. 145-377, 378. 


Disputes as to Immovable Property^ 
earlier law, 37G. 

effect of amendinent of 
object, 379. 
scope, 379. 

nature of proceedings, 380. 
applicability of the section, 300, 381. 
joint possession, 381. 

Alluvial Act {V of 1920), 

alternative or simultaneous proceedings. 

under ss. 107, 144—381. ^ 

decree of Civil Court, 382. 

Civil Proceedings, 382. 

relevancy of title, 383. 

effect of order on Civil proceedings, 383. 

maintainability of Possessory Suit, 333. 

effect of decision of Revenue Court, 383. 

effect of a previous order of a Criminal 
Court, 384. 

entry in record of rights, 384, 392. 
fresh proceedings when proceedings droo- 
ped or cancelled, 384. ^ 

can the order be passed on consent, 335. 
arbitration and compromise, if proceedings 
can go on, 385. ® 

if a judicial proceeding, 386. 

if an enquiry whether, s. 185 applies, 358. 

IS It a case within the meaning of, ss. 192 
and 528 ? — 386. 
transfer of, 384, 386. 

Local inspection— omission to record memo 
an irregularity, 387, 390. 
applicability of ss. 350, 356 and 360-387. 
final order whether judgment or not must 
contain reasons for decisions, 387. 
filling up of Form XXII, 5ch. V, not pro- 
per, 388. 

contents of final order, 388-390. 
effect of final order, 391. 

‘at the date of the order’ means that of 
preliraioary order, 373, 389. 

Magistrate cannot supplement final order 
without notice, 393, 
who are bound by such order, 391. 
order as to costs set aside when final order 
set aside, 391. 

Review, 391. 

Restoration, 392. 

can new proceedings be started without 
drawing up fresh proceedings, 392. 


further inquiry, 392. 
reference, 393. 
revision, 393. 

on difference of opinion reference to third 
Judge, 394, 

High (Jourt may pass proper order, 393. 

I resumption arising out of Rccord-ef- 

Kighis not given due weight, 384, 1392. 
Sub-section (1). 

Magistrates not empowered, 394, 395. 
passing order void, s. 530 {j)-394, 1585. 
competent Magistrate is satisfied from 
Police report or other information, 395, 
396. 

dispute likely to cause a breach of peace 
exists, 396. 

mcanitig of likely to cause breach of peace, 

396. 

cases of jurisdiction, 397. 
need not be between rival claimants only, 

397. 

Magistrate not restricted to Police report, 
but to satisfy himself as to the subject- 
matter, 398. 
dispute— meaning of. 

not necessary that it should be a bona fide 
dispute, 393. 

concerning any land or water or the 
boundaries thereof, 398. 
land or water, 398. 

lac, trees, right to lay warps, offerings to 
deity, offerings at Karbalas, markets, 
399, 400. 
fisheries, 400. 
crops, 401. 

standing crops arc tangible immovable 
property, 401. 
disposil of crops, 401. 
or other produce of land, 401. 
rents and profits of such property, 402. 
right to coliect rent, 402. 
receiver cannot be made a parly in his 
capacity as receiver, 402. 
cattle, 402. 

or the boundaries thereof— 
correct specification of boundaries necessary 
otherwise fin.il order bad as incapable of 
execution, 402, 403. 
large area, 403. 
vague boundaries, 389. 
dispute as to portions, 402, 
dispute regarding movables in immovable 
property, 403. 

within the local limits of his jurisdiction. 

403. 

transfer to S. D. O. bad when land outside 
jurisdiction of S. D. O., 403. 

Preliminary order—, 403. 
contents of — , 405, 406. 
object of — , 403. 
omission to draw up — , 404. 

Parties concerned in such dispute, 406. 
public can not be a party, 407. 
auction purchaser, 407. 

Receiver, 407. 
landlords and tenants, 408. 

Principal and agent. Master and servant, 

407. 
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Reversioners, 108. 

parly claiming easement, s. M7 is llie pro- 
per section, 108. 
addition of parties, 410. 

substitution of Legal Kepiasrnt ifives, 410, 
42b. 


misjoinder and non-joinder of parlies, 409. 
order without notice to parties, 410. 
to attend his Court, 411. 
to put in documents and allidav its— 4 12. 
within a time to be fixed bv such Mauis- 
tralc, 411. ' ^ 

to put in written state ments, 41 I. 
scope of sub-section (3; pi oof of-, service, 
4 I 2 a 

failure to publish notice at a cor.spicuous 
place mere irregulaiiiy, 412. 

inquiry as to possession meaning of “then”, 
413. 


duty of Magistrate to complete enquiry on 
tlie date fixed, 414. 
joint inquiry -separate parcels, 414. 
joint inquiry of several cases, 415. 
without reference to the merits of claims 
of any such party to a riglit to possess, 

415. 


hear the parties, 415. 
effect of amendment, 416. 
refusal to take oral evidence, 392. 

Duly of Magistrate to decide actual pos- 
session at the date of the Preliminary 
order, 417. 
mode of trial, 417. 
point of decision, 417. 
possession, meaning of, 418. 

Proviso to Cl. (4). 

1st proviso — 418- 

what has to be found under Second Proviso 
is forcible and wrongful dispossession, 
418, 419 
3rd proviso — 
at any time, 420. 
limitation. 421. 
pending his decision, 421. 
proceedings if may be stayed at any stage, 

421. 


duty of parly to satisfy Magistrate as to 
non-cxistence of likelihood of breach of 
peace, 422. 

mere absence of finding of no breach of 
peace not sufficient for cancellation, 422. 

*or any other person interested’, third parly 
may come in for showing no dispute 
exists, 422. 

cancellation of order can only be made 
upon evidence, 422. 

fresh proceedings after cancellation, 423. 

Has the High Court power to revise an 
order of cancellation, 423. 


Form of order — 

Sch. V, Form No. XXII, 424. 
placing party in possession, 424. 

Magistrate may now grant a right of way 
over land in dispute, 424. 

*lo be entitled to possession’, 424. 


Execution of order — 

‘until evicted in due course of law’, 425. 



and forbidding all disturbance of posses- 
sion’, 425. 

parties bound by the order, 425. 
disposal of crops subject to natural decay 
by sale, 374, 426. 

power to attach subject of dispute. 375, 
420, 429. ‘ * 

eOect of amendment of—, s. 14u — 128 
429. 

scope, 429, 430. 
application, 431), 432. 
order wilhoiit inc}uiry wroinr, 432. 
on mere written slateimrnt bad, 432. 

‘decides that none of the parties was then 
in possession’, 427, 432. 
parties, 433. 

land or water as mentioned in s. 145 — 433, 
rllect of order of ailncbmcnt, 437. 

disobedience of an order under s. 146 

437. 

limitation, 438. 
revision, 436. 

S. 144 (a) is a special power of res ision, 
371. 

when can an attachtnenl be released, 438. 

rights to use of immovable property uhether 
claimed as an ea^anenl or otfvtwtsc, s. 147 

439, 445. 

history of ch.anges introduced, 440. 
effect of successive amendments discussed 

440, 441, 442. 
scope, 443. 

applicability of the section — 44 1. 
foim of order, Scb. V, Foim XXIV, 444. 
disputes as to— land or water as explained 
ins. 145 (2)— 445-447. 
rights of worship, 447. 
right to collect tolas from a hat, 448. 
ferry rights, 448. 
jalkar rights, 448. 

obstruction to water for irrigation, 448. 

Is preliminary order necessary, 452. 

Nature of proceeding, 451. 
burden of proof, 451. 

sub-scction (lAj, s. 147, same proviso as 
is laid down under s. 145 {a) except 
taking evidence — 451. 
what proof of user necessary, 451. 

Cl. (2j and proviso to cl. (2), 452, 453. 
limitation, 454. 

no power to make a declaratory order, 452. 
nature of the order that may be passed, 
Cls. (2) and (3)— 453-455. 
execution of the order by Police, 455, 
parties, 455. 

order subject to any subsequent decision of 
Civil Court, 455, 456. 
transfer, 456. 
revision, 456. 

local inquiry, s. 148 — 456. 
party should have an opportunity of rebut- 
ting the report, 459. 
order as to costs, 457, 461, 
when can this order of costs be made ? is it 
to be made at the time of passing th- 
decision ? — 459. 
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whether IHgh Court can award costs in 
revision, IbO. 

Magistrate other llian the Magistrate pass- 
ing the order has jurisdiction, 4t)0. 

Notice to opposite party— 4G1. 
revision regarding cv»sts, 461. 

Civil Suit, 461 . 

beizuro hy police of— suspected to be sto- 
len, s. 350 — 163:3. 

Prosecution 

duty of— to call those witnesses who prove 
their connection with transactions in 
question, may be relieved only if can 
satisfy court tliat if called they would not 
speak the truth, 733, 973, 1007, 1459. 
duty of — to call court witnesses, 989. 
duty of - to tender witnesses for cross- 
examination by accused, 974. 
for adultery or enticing a married 
woman, s. 199—676. 

— for breach of contract, defamation and 
offences against marriage, s. 198—667. 

— for certain classes of criminal conspiracy, 
s. 196A-651. 

— for contempt of lawful authority of 
public servants, for certain oHences 
against public justice, for certain offences 
relating to documents given iu evidence, 
s. 195-622. 

— for defamation against public servants 
in respect of their conduct, s. 198A — 
671. 

— of offences against the slate, s. 196 — 
645 

— of offences of marital behaviour, s. I98A 
—671. 

— of Judges and Magistrates, s. 197 — 655. 
Permission to conduct — , s. 495—1467. 

Power of court to pay expenses properly 
incurred in the — out of fine. s. 545 — 
1625. 

Procedure after examination of witnesses 
for—, s. 289—983. 

stay of — by Advocate-General, s. 333 — 
1062. 

withdrawal from—, s. 494 — 1462. 
duty of Court to give reasons for with- 
drawal of — , 1463. 

Prosecutor 

— s’ right of reply, s. 292 — 989. 
charge to jury to be delivered when the 
case for the defence and— s reply con- 
cluded, s. 297 — 994. 

— may sum up his case, when, s. 289 (2) — 
983. 

— shall open his ease when the jurors have 
been chosen, s. 286—972. 

Public 

— bound to assist Magistrate and police, 
when, s. 42 — 97. 

— bound to give information of certain 
offences, s. 44 — 98. 

— cannot be a party to a proceeding under 

s. 145—407. 

criminal courts to be open to — generally 
unless otherwise determined by the pre- 
siding Officr, s. 352—1140. 


— may aid in the execution of warrant by 
person other than a police officer, s. 43 
—97. 

—place, s. 133—304. 

—servant, s. 195, complaint of, 622. 

— servant concerned in sales not to bid for 
properties, s. 560—1645. 

Public Justice 

Offences against — prosecution for, upen 
complaint of court, s. 195 (1) (b)— 622, 
631. 

Public Nuisance 

See “Nuisance”. 

Public Prosecutor 

any- may withdraw from prosecution, 
s. 494—1462. 

effect of withdrawal— 1467. 
appeal on behalf of State Government 
against an order of acquittal to be pre- 
sented by — , s. 417 — 1250. 

— appointed by State Government, s. 492 
— 1458. 

Court Inspector or Sub-inspector as — defi- 
nition of— s. 4 (t), 14, 
duty of— to all material witnesses for the 
prosecution, 1460. 

function of Legal Remembrancer, Calcutta, 
1460. 

evciy accused person moving an applica- 
tion for transfer to give notice of such 
application to— s. 526 (6)— 1545. 

— may appear and plead without written 
authority, pleader privately inslrucicd to 
be under his direction, s. 493 — 1461. 
no court fees required for copies of docu- 
ments required by — 1461. 

— may conduct prosecution without per- 
mission, s. 495 — 1467. 

Punishment 

See “Sentence”. 

ct 

Quashing 

— of proceedings, s. 561 A note 5— 1649. 

— of proceedings, s. 1 10 — 253. 

— conviction, s. 439 note 26—1342, 1343. 

— a charge, 1344. 

Is s. 2 1 5 a bar ? — 1 343. 
commitment can be set aside under s. 215 
on a point of law only, 754, 1343, 1649. 

Question 

— s and answers given by jury on each 
charge shall be recorded, s. 303 — 1029. 

Court may at any stage of any inquiry or 
trial put — to accused and examine him, 
s. 342—1086. 

— and every answer given by accused in 
his examination to be recorded, s. 364 — 

1 156. 

— other than incriminating person exa- 
mined by police shall be bound to 
answer, s. 161 (2) — 486. 
power to reserve — and procedure when 
reserved, s 432 — 1298. 
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when some — of law of unusual difficulty is 
likely to arise High Court may transfer 
case or itself try it, s. 52G — 1515. 

R 

Railway 

place of trial for offence against — , s. 184 — 
587. 

place of trial for theft from a running 
train, s. 183 note no. 7 — 587. 

Public when to assist Magistrates and 
Police in the prevention of injury to, 
s. 42 (b)— 97. 

service of summons on servant of Com- 
pany, s. 72—131. 

Rape 

special provisions with respect to offence of 
— by a husband on his wife, s. 561 — 
1641. 

Readiog over Deposition 

procedure regarding — in presence of ac- 
cused or his pleader, s. 360 — 1 149. 

Privy Council and Supreme Court deci- 
sion that non-compliance is curable by 
s. 537 -1150. 

Re-arrest 

— of accused released on bail through mis- 
take, fraud or otherwise and to order 
sufficient bail, s. 497 (5), s. 501 — 1473, 
1486. 

— of accused on an appeal from acquittal, 

s. 427—1290. 

Reasonable Cause 

— for postponement or adjournment of any 
enquiry or trial, 344 note no. 10 — 1 108. 

Reason 

— to be recorded ss. 90, 107 (3), 114, 125, 
157, 167 (3), 202, 203, 205, 207, 

208 (3), 207A, 207A (10), 207A(11). 

209 (2), 213 (1). 250 (2), 253 (2), 

257, 337 (1 -A), 370 (il, 428, 438, 528 
(5), 541, 692, 701, 714,723, 724, 730, 
735, 749, 879, 909, 918, 924, 926, 
1065, 1103, 1144, 1156, 1165, 1181, 1291, 
1301, 1333, 1565. 

Re-call 

— any case, s. 528 (4)— 1575. 

— of prosecution witnesses by defence for 
cross-examination, s. 251A (7), s. 256 — 
897, 918. 

absolute and unqualified right of accused, 
921. 

Double right to cross examine PVVs. has 
been taken away, s. 251 A — 899. 

can it be waived — 922. 

Magistrate to whom proceeding submitted 
for adequate punishment may — and 
examine witnesses, s. 349 — 1129. 

Power of Court to— and examine any wit- 
ness at any stage, s. 540, 1615. 

both parties have right to cross examine, 
1618. 

Receiver .... 

Stf “Property**, 


Receiving stolen property 

— may be tried summarily where value 
less than 250 rupees, s. 260 (f)— 932. 
joint trial of persons separately— at one 
and the same theft, 822, 850. 
joint trial of ollences of theft or dacoity 
with — permissible, 854. 
misdirection in charge of — to the jury, 
1013. 

payment to innocent purchaser of money 
found on accused after conviction of, 
s. 519—1530. 

Place of trial for— s. 180 ill. (b)— 578. 

Recognizance 

— to be forwarded, s. 76 (3)— 136. 
deposit instead of— s. 513 — 1508. 

See ‘‘Forfeiture”. 

failure of first offender to observe condi- 
tions of, s. 563 — 1658. 

Power to direct levy of amount due on 
certain — 1516, 1518. 

Record 

by Magistrate of statement and confessions 
s. 164—512. 

—of examination of accused, s. 364 — 1156. 
calling for— s of the case by Appellate 
Court s. 423 — 1265. 

calling for — s of inferior Courts by 
Court of revision, s. 435 — 1301. 
deposition of witnesses taken on omission 
shall form part of the — , s. 507 — 1494. 

— in cases of contempt, s. 481 — 1494. 

— in cases of summary trial where there 
is no apptal, s. 263 — 941. 
where there is appeal, s. 264—944. 
language of — and judgment, s. 265 — 946, 

— of enquiry by committing Magistrate, 
charge etc. English translation of verna- 
cular part of — to be forwarded to High 
Court or court of Session, s. 218 — 762. 

— of evidence in the absence of accused 
irregularity ndt curable, s. 353 note 
no. 4 — 1 142. 

— of evidence in absence of accused (abs- 
conded), s. 512 — 1505. 

— of evidence in High Court, s. 365 — 1161. 
— of evidence in cases of maintenance, 
s. 488 (6)— 1421. 

— of evidence in cases outside Presidency 
towns, s. 356 — 1 145. 

— of evidence in Presidency Magistrate’s 
Courts, s. 362 — 1152. 

— of evidence in summons-cases and in 
trials of certain offences by first and 
second class Magistrates, s. 355 — 1 144. 

— of evidence when offender unknown, 

s. 512 (2)— 1505. 

Power of High Courts to make Rules for 
inspection of — s of subordinate Courts, 
s. 554— 1637. 

Power of Session Judge or District Magis- 
trate on examination of — under s. 435 or 
otherwise to order commitment, s. 437 — 
1321. 

Power of High Court or Sessions Judge on 
examination of— to order further inquiry, 
5. 436-1311, 
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Recovery 

Money other than fine payable and method 
of of whic h not expressly provided for 
iron ^■^coverable as fines, s. 547- 

—of fine, s. 386—1 196. 

Reductioa of sentence 

See “Sentence”. 

Re-examination 

— of witnesses. 

Sec “hxaminntion”. 

Reference 

-by any Court or Presidency Magistrate 
to Higli Court, s. 432—1298. “ 

of-,s.433— 

Report and— by Sessions Judge or District 

Magistrate, s. 438— 1328. 

—in cases ofacquital, 1331. 

— practice condemned, 1331. 

—for enhancement of sentence 1330 

-not entertained if made at the instance of 
private parties, 1330. 

—if may be made on facts, 1331 

—questioning order of Sessions Judije 
incompetent, 1330. ^ 

"'nss''™’'* "n'ained in the report. 

when should not be made, 1332. 

Practice, bail, further evidence,’ 1 339. 

— in cases tried by Jury. 

Judge not obliged to refer. 1035. 
though not accepting but agreeing with 

verdict, deprecated, 1038. * ^ 

—when may be made, lOlO. 

—where ought not to be made, 1039. 
aspersion on jurors objectionable. 1045 
Procedure, 1016. 

when person docs not give security in cases 
exceeding one year, s. 123—287. 
what the order of— should contain* 1038. 

Judge ought to record distinctly whether or 
not he agrees with verdict, 1040 
Judge should state exactly what material 
portions of evidence he believes to be true 
and his reasons, 1041. 

-when jurors are equally divided in their 

opinion, s. 307 (1-A) — 1036. 

—must be made by trial judge and not bv 

his successor, 1043. 

Powers of High Court on—, 1043. 
to give due weight to opinion of Judge and 
jury, consider evidence on record, 1045. 
—reluctant to interfere with unanimous 
verdict, 1045. 

real test to be applied, 1044. 

—by Sessions Judge for confirmation of 
sentence of death, s. 374—1 181. 

Practice on such — , 1 186. 

Procedure on such—, s. 379—1 190. 
confirmation or annulment of convictions 
s. 376— 1187. 

power to direct further inquirv or addition- 
al evidence to be taken, s. 377—1 199. 
procedure on difference of opinion — to 
third judge, s. 378—1047. 

— to police, procedure, 480, 


when judges of court of appeal differ— to 
third Judge, s. 429—1295. 

Rcforniatory Schools Act 
Juveniles under fifteen years of age charged 
of offence punishable with less than a 
sentence of death or imprisonment for 
hie triable under, s. 29B— 74. 

District \fagistratc, Chief Presidency 
iMagistrate or Magistrate specially empo- 
wered competent to try under S. 29B— 74. 

^^NoT?— undci--s. 439 note 

fsQO-lTo"' 

Mem ory 

Police ofiker cannot be compelled to -by 
special Diary, 554. 

Refusal 

by accused to ansiver questions put to 
^^3g‘strate in examination under 
s- j 42 is not punishable, s. 342 (2) — 1087. 
Dtmrt may discharge offender forwarded 
lor of accused in contempt case on 
submission of apology, s. 481—1412. 
detention in custody in case of— of com- 
plainant or witness to attend or execute 

, bond s. 217 (2)— 760 . 

imprisonment or committal ofpersonon— 

to produce document, s. 485— 

—to answer question put by investigating 
police officer, s. 161 note No. 7—489. 
deletion of the word ‘truly’, effect of, 489. 
ol Magistrate to allow accused to cross- 
examine prosecution witnesses if ground 
tor quashing commitment, 757. 

unnecessary witnesses for 
defence unless deposit made, s. 216—758. 
Registrar 

appeal from conviction in contempt cases 
by— may be preferred to District Judge 
or m Presidency Towns to High Court, 

1416. 

when— to be deemed a Civil Court with- 
in the meaning of ss. 480 and 482, see 483 

—1412. 

Rehearing 

—of appeal dismissed for default or sum- 
marily dismissed when the court omit- 

10 126^*^*^*^^ reasons, s. 421 note no. 

of appeal on merits directed by Appel- 
late Court who'll an adequate excuse 

pleader’s non-appranince. 

Appellate Court cannot pass an order of— 
an appeal after the judgment has been 
signed by him, 1270. 
of witnesses if neccssars' in a part-heard 
case, 1136. 

of witnesses on detention of offenders 
attending court, s. 351 (2) — 1139. 


Relative 

delivery of lunatic to care of — or friend, 

s. 475—1372, 


SUBJECT INDEX 


1851 


Release 

— of accused by police on executing a 
bond s. 57 (2) — 118. 

— of pci'son remanded to prison under 
s. 124(b) on giving security, s 121 — 
293. 

— of accused at police investigation wlien 
evidence deticient, s. 169 — 543. 

— pending proceedings when there is no 
complainant, s. 249 — 545. 

— on bail pending any appeal, s. 42G — 
1288. 

— on bail pending appeal presented under 
s. 427— 1290. 

— on bail ponding examination of record, 
s. 435 (1) — 1301. 

— on b.iil pending disposal of leference to 
High (Jourl, s. 438 (1) — 1328. 

— of lunatic pending investigation or 
trial, s. 46b — 1365. 

— on bail in bailable oflence, s. 496 — 
1470. 

— on bail pending appeal to Supreme 
Court, 1472. 

— on bail in non bailable offence, s. 497 — 

1472. 

— principles governing bail, 1475. 

—on bail by fligli Court, s. 498 — 1 478. 

— on bail bond of accused and sureties 
s. 499— 1483. 

— on execution of bail bond. Discharge 
from custody, s. 500— 1485. 
order of — to ollicer in charge of jail s. 500 
— I486. 

— on probation of good conduct, s. 562 — 
1652. 

— with admonition — , 1652. 

Religious 

svorship or ceremonies, s. 144 note, 29 

(1) (6)-359. 
hours of— worship, 360. 
wounding -feelings, compoundable s. 345 
— 1113. 

Remand 

— in police investigation, s. 167 — 540. 

of accused on custody or on bail afier 

discharge of jury, s. 303—1047. 

of accused on adjournment or poslpime* 

ment of an inquiry or trial lor a teim 
not exceeding bflcen days in the whole, 
s. 344 (1-A) proviso, 1 103. 

of accused to euslotly or on bail on the 

judge referring after disagiccmenl with 
the verdict of the jury s. 307 (2) — I03b. 

Remission 

of any portion of the penalty on lorlei- 

lure of bond, s. 514 t5) — 1509. 

of Court fee on application of accused 

for a copy of the charge s. 207A (8) — 
723,5.210-743. 

—on application of accused for copy ol 
judgment, s. 371 — 1 181, 1 1-32. 

—of sentence by appropriate Government 

s. 401-1209. 

Removal 

— of pqisance s. 133 — 303, 


— and suspension of Judges and Magis* 
tratrs s. 26 — 60. 

Repetition ^ 

— or continuance of Public Nuisance whidi 
Courts may order, s. 143 —343. 
such order passed by Magistrate not em- 
pow< red by law void, s. 530 (h) — 1585, 

Reply 

petitioner's right of — in application for 
revision, 1341. 

Prosecutor’s right of-, s. 292-909. 

— in appeal, 127 1 . 

Report 

— for orders cf the High Couit — , lor 
orders of the Slate (ioveimnenl regard- 
ing cu;>to(lv of a lunatic .'u c|uiUe(l on 
ground lil lunacy, s. 471 —1 369. 

— of C-luinieal I xaminei s. 510 — 1500. 

— of local inquiry by a person deputed 
may be read as evidence, s. 148(2) — 
456. 

— of polico-onicer after completion of 
investigation, s. 173 — 555. 

— of oilicer-in-eharge of police station to 
.Magistrate on cognizable ollenct* being 
suspected, s. 157 — 180. 

—of otiircrdn cliarge of police station as to 
su.cide etc. s. 1/4 -563. 

—of policc-oflicer n«»t inclu^led within 
dcliniti.m of complaint, s. 4 (h) — 13. 

—to High Court on reference by Sessions 
Judge or District Magistrate wiili re- 
commendation that a sentence be revers- 
ed or altered s. 438— 1326. ^ 
Post-mortem — not cvitlenee, s. 509 — 1499. 

Report of the “Select Committee’ 

i'w— noted under respective sections. 

Repute 

See “General Repute”. 

Respectable 

Search to be made in presence of— 
witnesses, s. 103—178, 180. 

Restoration 

—of abducted fem.tles, power to compel, 
s. 552-1634. 

of appeal dismissed in d<'faidt of ap- 
pearance without adjudication on merits 
s. 369 note No. 1 1 — 1 179. 

— of attached properly, s. 89 - 152. 

appeal lies against such orders, s. 405 — 
1232. 

— of possession of immovable properly, 
s. 522-1535. 

Restraint . 

arrested person shall not be subjected to 

unnccessary'-s. 50 — 108. 
complainants and witnesses not to bo sub- 
jected to — . s. 171 — 518. 

Retake 

Power on escape to pursue and— person 
who was in lawful custody, s. 66 — 126 . 

Retirement 

— of jury to consider verdict, s 300--1026- 
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Retracted confession 

See “Confession”. 

Re-trial ** 

Appellate Court may order — s 4‘>3— P (35 

i-m! 

Rrounds for erderin? a — . 1274 
High Court to direct a-on' the same 
or amended charge when lower Court 

f igg s. 376 (b)— 

discharge of jury, s. 308 

Retrospective operation 

Mas the Code a—, 7. 

Reiurn 

—of commission, s. 507 - M94. 

Revenue 

—attachment of property of person abs- 
conding in (he rase of land paving-to 
tiovrniment, 1-17. 

Odiccr emph.vod in tlir collection of- 

wlnm bound to report certain m.itiers, 
s. 45—99. 

— Court may explain under s. 476 — 1373 

— ofTicers not heid to be Courts— 6-13. 

Reverse 

— finding and sentence, s. 423 - 1265 
meaning of—, 1274. 

Review 

“unV‘;“s“439"’""‘ Judgmcnls 
sees. 439, note 10—1179, 1337. 

Revision 

—executive order cannot be revised, 1304 
interference by High Court in—, 439-1 

1 333. 

lower Courts should be moved first, 1306 
1342. 

in ino\ ing for stay under s. 314 Nfaghtrate 
shouhl be first mo\’cfl, 1 106. 

appiicatii^n to High Court wirhoul movine 

Sessions Judge— 1307, 1312. 

powers of superior Courts to call for 
iccords r>f inferior Courl.s — 1301. 
concurrent powers of High Court, Scs- 
sionsjudge, District Magistrate, $ 436 
/l)-13ll, 1312. 

District Magistrate Suliordinate to Sessions 
Judge for s. 435 (I) and 437—1307. 
but co-ordinate Jurisdiction s. 435 (4) 

provisioiK of ss. 435 and 437, 435 and 436. 

435 and 438 compared — 1304, 
ss. 435 and 439 to be read together, 1304, 
application of s. 435 to security proceed- 
ings, 1305. 

Order under s. 476—1305. 

power of High Court to interfere in pend- 
ing proceedings. 1306. 

'quashing’— 1342— 44, s. 56IA— 

1646, 


im 


for the purpose of satisfying itself as to 
correctness, legality or propriety of any 

finding etc., 1309. ^ ' 

Practice as to entering into facts, 1309. 

^ m9 nS" ' interfere on facts, 

of cn„,i„a, proceed. 

pending Civil Proceedings, 1105. 
pending to order that remarks in judgment 
of^lowcr Courts be expunged, 1345, 

'’T;22f 

*^T3n * ** further intjuiry, s. 436— 

See “Further inquiry”. 

Power of High Court to direct further in- 
quiry to I hgh Court to see that order of 
discharge is wrong. 1316. 

Power to order commitment, s. 437—1323. 
Scope object application, s. 437—1323. 

passed under s. 437 

meaning of “otherwise” otherways 
properly discharged”, I 303 iQ'^'i 
‘■inferior Court”, meanirtg who can 
order commitment, 1326. 

Magistrate” riocs not apply 

to Presidency Magistrate”. 1326. 

procedure for commitment — 1326 1327. 

Power of High Court to revise an order of 
commitment, 1327. 

it can quash commitment under s 215 

only on a point of law. 1343. 
at anv stage. 754, 1343. 

—of list of jurors, s. 324— 10*.7. 

1 for disposal of property, s. 520 

1 53 1 , 1 533. 

order is revised under s. 439 — 

i 333 * 

ss. 520 and 524 do not apply to an order 
under s 522—1538. 

No species of injustice that the High Court 
IS powerless to correct. 1337. 
but this view was laid flown on a case 
under the powers of gener.^l superinten- 
dence, s. 15 of the Ch.arfcr Act, 1337, 

1338. 

Power of High Court to revise an order of 
maintenance, s. 488—1150. 

Power of the High Court to revise its own 
judgments, no such power, 1337. 
but inherent power, .s. SCI.A — 1646. 

Powers not exercisable bv High Court in 
revision under s 439—1346. 
order of discharge made by Presidency 
Magistrate, 1346. 

order under the Extradition Act,— 1346. 
order under the Goonda Act,— 1347. 

order for securltv or forfeiture under the 
Press Act — 1347. 

order under s. 476B— 1347. 

when to interfere in — under s. 439 
— 1337. 

no— lies where appeal though tenable has 
not been filed, 1358, 
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Practice 

litnitaiion, 1338. 

Can the llij^h t-uurt act su.miolu, 1330. 
is High Cauirt conliin d to the giouiuls on 
which rule his been issued or is the 
wiiolc ease open, 1330. 

Has the High Court power to revise even 
after sentence has ex|)ire(l, 1340. 
form and contents of a petition, I31G. 

Is aflidavit necessary m all applications, 
1341. 

affidavit annexed to petition how to be 
worded, 1310. 
aflidaiit by accused, 1341. 
or when the order unreasonable. 


In eases of imprisonnient accused must sur- 
render before motion entertained, 1340. 
after an application is rejected no fresh 
petition on same facts will he enter- 
tained, 1340. 

Has the coini l.iinant any locm slandi to 
move for a rule or right of audience in 
revision cases where accused has obtain- 
ed rule, 1341. 

complainant may move for transfer, 1343. 
motion by private prosecutor for enhance- 
ment of sentetice, 1351. 
notice to accused, 1349. 
principles guiding enhancement of sen- 
tence, 1351. 

no power to enhance if sentence illegal, 
1352. 

Order under s. 562 if an enhancement, 


1352. 

Limitation of powers of enhancement, 

1353. 

♦ motion against acquittal, 1355, 1357. 
Practice not to interfere except in excep- 
tional circumstances, 1355. 

Power exercised sparingly and only where 
urgently demanded in the interest of 
justice, 1355. 

Hearing a party or pleader, 1341. 

Right to begin, 1341, 1350. 


joinder of charges of- .and luirt, s. 235 ill. 
tm) — 816. 



Sale 

— by execution at cording to civil process 
aguust movable or immovable pro[)crty 
of oli'ender sentenced to fmc making 
default, s. 286 — 970. 

— of absconder’s property consisting of 
live-stock and of perishable nature, 
s. 88 (5)— 147. 

— of crop or oilu i pioducc subject to 
speedy and naiui al decay, s. 145 (8) — 
374. 

— of movable (uoperty belonging to juror, 
s. 332 (2) — 1U62. 

— of pei ishabic properly s. 525 — 1545. 

— c*f propel ty seized l)y police ^vh(Tc no 
cl.iimant appeals within six months, 
s. 521—1543. 

— of properly in consctjucncc of dis-obedi- 
ence of order directing remox al of nui- 
sance, s 11U(2)-310. 
payment to absconder of the net pr«^)cecds 
of the — of his property after satisfying 
all costs of attachment, s. 89 — 152. 
search of liousc suspected to be a place 
used for— of stolen properly, s. 98—167. 
Olliccrs concerned m — not to purchase or 
bid properly, s 560—1645. 

Same transaction 

Joinder of charges for ofi’enccs committed 
to— s. 235—815. 

meaning of — , 818, 820, 041, 846. 
illustrative cases, 821. 
olfcnces committed in, 816, 817. 
illuslt alive cases of, 848 —850. 
offences not committed in — , 052. 
illustrative case < f— , 853, 859. 

Sealing 

— of summons, s. 68 — 126. 

— of warrant, s. 75—133. 


IcvivaI 

— after discharge, /12, 912, 1315. 

—after withdrawal of complaint, 877. 

—of proceedings under dilferent charges 
after acquittal for non-appearance of 
complainant, 872. 

' Charge to jury in case of— ing, misdirec- 
tion in omission to state right of pri- 
vate defence, 1010. . ^ . 

joint trial of persons accused ol — mg, /lo, 

newer to issue order absolute in urgent 
cases of apprehended danger to prevent, 

3 i44_345. 

extension of such order by State Govern- 

ment, s. 144 (6) 346. . 

Security for keeping the peace on convic- 

tion of-ing, 844. 

^Charge to jury in eases of-misdircction 
in, 1011. 


Seals 

Joinder of charge of counteifvit - intend- 
ing to use them for forgery, s. 235, ill.(d) 
-815. 

Search 

— of arrested persons, s. 51 — 108. 

— by police oflicers, s. 165 — 535. 

— for persons wrongfully confined, s. 100 — 

176. 

-list, s. 103 (2) -1 78. 

— of house suspected to contain stolen pro- 
perty, s. 98—167. 

— -of women, s. 52 — 109. 

— to be made in presence of witnesses, s. 
103—178. 

— warrant, s. 96 — 163. 

See “Arrest”. 

Search warrants 
See “Warrant”. 

Security 

—bond. ^r^^Bond . 
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Clourt issuitjor warrant for arrest may direct 
—to be taken, 1 Jj. 

—for good beh u iour from persons dissemi- 
nating scdiiioiis matter, s. 10b— 'M5 

wbat IS the tot— 217. ~ * 

jn-oof of one s ditary act not suiricicnt, 217. 

meaning ol Swaraj’, 217. 

meaning of 'disseminates’, 217. 

Procedure applicable to, s. 108—216. 

—for good behaviour from vagrants and 
suspected persons, s. 10‘J— 218. 
procedure in such cases, 220. 
joint tri ll il permissible — 221 
Co^^rts empowered to act. Jurisdiction of, 

—for good behaviour from habitual olTen- 

clcrs, 224, 

object of— pr.-ccedings, 227. 
scope of, s. 1 10, 227. 

whether Criminal I ribcs .Act ajipUcs, 228. 
applicability ol s. 1 10—228. 
burden of proof, 233. 

condition precedent to initiation of nro 

ceedings, 220, 211 . ' 

fresh proceedings taken must be confined to 
lacts after release, 231. 
discharge no bar, 231. 

joint trial, principles cf, applicable to 
inquiries under s. 110—220. 

joint trial whether irregular or illegal, 231, 

2 3 2 » 

Magistrate must come to separate finding 
in respect of individual— 233. 

Evidence in such inquiry 233. 

See “General Repute’’. 

Evidence of association, 2-16. 

Nature of evidence, 235 — 230. 

Police evidence, 246, 247. 

History sheet : approver evidence, 247. 

° 2^4 passed on consent, 233, 

order of compensation cannot be passed, 

Ail * f ^ 

Habit how proved, 240. 

Courts empowered to act under s. 110— 
241. 

Jurisdiction in inquiry under s. 1 10 '’4'? 

Defence evidence. 247, 248. 

right to recall prosecution witnesses for 
cross examination, 247. 

immediately after 
acquittal for substantive ofience 240 

Locus paeniUntiae, 2^9. * 

Transfer of inquiry under s. 1 10—249. 

Final order, 250. 

Appeal, 250. 

Appellate judgment, 251. 

Reference, 251. 

Revision, 252. 

Quashing, 253. 

High Court’s power to act, 252. 

Bail and Detention, 254. 

Liability of sureties, 255. 

Irregular proceedings, 255. 

■—for keeping peace on conviction, s. 106— 185 
Illustrative cases, 189, 191, 

finding as to breach of peace, 190. 


^Tl’tirtunity to show cause must be given, 

1 , 

jurisdiction of Courts to pass orders 193 
evidence, 193. 

or otherwise, meaning of, 271. 

Power of Appellate Court and High Court 
m revision, 168 — 194. 

—for keeping peace in other cases. 

concurrent proceedings, 201, 214. 
distinction between, ss. 106 and 107—197. 
difference between, ss. 107 and 145—20*3, 

1 3 . I 

scope and object of s. 107—203. 

applicability of s. 107—204. 

order if may be passed on consent. 201 

jurisdiction— 204, 209, 210. 

evidence necessary for final order, 205. 

principle on which a person may be bound 
oi-cr, 206. 

party c.xercising legal right if can be bound 
over, 207. 

which party to be hound over, 212 
is likely to commit a breach of peace or to 
do a wrongful act, 206. 

dispute regarding performance of Puja, 
208. 

Right to take out religious procession, 208. 
uttering amen, 208. 
killing of cows, 208. 

fresh proceedings if permissible, 174 200 
Bail, 211. 

Joint trial, 174, 200. 
transfer, 209. 

procedure on transfer, 210. 
appeal lies, 215. 

Revision, 215. 

Right of Private complainant to be heard, 

214. 

Civil Suit, 212. 

order of compensation under s. 250 cannot 
be passed, 214. 

Provisions applicable to— in all cases. 

Preliminary order to be made, s. 112—257. 
omission if cured by s. 537—259. 

Iroccdurc in respect of person present, 
s. 1 13-261. 

Summons or warrant in ease of person not 
so present, s. 1 14 — 262. 

Copy of Preliminary- order to accompany 
summons, s. 115 — 263. 

Power to dispense with personal attend* 
ance, s. 1 16—264. 

Inquiry into truth of information, s. 117— 

264. 

inquiry must be judicial, 266. 
consent to be bound down does not dis- 
pence with such inquiry, 266, 240. 
reasonable opportunity must be given to 
defence, 267. 

meaning of expression 'to show cause*, 267. 

Joint inquiries, 271. 

See ‘General Repute*. 

Final Order, s. 118 — 273. 

Appeal, 254. 

Reference, 278. 

Revision, 278. 

Order of discharge, s. 119—278. 
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Coininenccincnt of period, s. 1-0-279. I 
conti'iUs of bond, s. 121 — 280. 
pow'cr to reject Sureties, s. 122 — 282. 
criticisjn of the ajiiendment. 283. 
clTcct of amendment, 283, 281. 
on the ground that such surety is an 
unlit person, 284. 

What arc not valit.1 grounds for rejecting 
surety, 285. 

Reasons shoultl be recorded before rejecting 
surety, 286. 

Procedure in case of tleath or insolvency of 
surety, 286. 

Appeal and Revision, 286. 
imprisonment in dcfavilt of security, s. 123 
—287. 

proceedings when to be laid before High 
Court or Court of Session, s. 123 — 287, 2'JI . 
power of Sessions Judge to grant bail, 291. 
notice shoukl be giviai to person concern- 
ed, 292. 

no appeal lies, 293. 

Power to release persons imprisoned for 
failing to give serurity, s. 124- -293. 

Power of District Magistrate or Chief Pre- 
sidency Magistrate to cancel any bond 
for keeping peace or good bcliaviour, 
s. 125—295. 

Discharge of Sureties, s. 126 — 297. 

Security for unexpired period of bond, 
s. 126A-298. 

Sentence 

aggregate of consecutive— for purposes of 
appeal, s. 35 -85. 

Concurrent — cannot to consolidated — 85. 
effect of amendment, s. 35 — 86-88. 
confirmation of — of death, s. 374 — 1 184. 
enhancement of— by High Court in revi- 
sion, s. 439 — 1334. 
execution of — , 1192-1209. 

—in case of several offences in one trial, 
s. 35 — 85. 

maximum term of— in one trial, s. 35 — 85. 
in summons case, s 245 (2)— 867. 

— in warrant cases, s. 258 (2) — 928. 

— imprisonment in default of payment of 
fine, s. 33. 

—which High Court and Sessions Judges 
may pass, s. 31 — 78. 

—which Magistrates may pass, s. 32 — 81. 

— imprisonment for life, s. 368—1 177. 

— of death to be submitted to High Court, 
s. 374-1184. 

— confirmation of death, s. 376 — 1 187, 

1189. 

—special— which Magistrate empowered 
under s. 30 may pass, s. 34 — 84. 
suspension or remission of—, s. 401 — 1209. 
suspension of — pending appeal, s. 426 
1288. 

suspension of execution of sentence of 
imprisonment, s. 388 — 1202. 

—who may issue such warrants, s. 389 

1203. , . ^ I 

execution of sentence on escaped convicts, 
s. 396—1203. 

On offender already sentenced for another 
offence, s, 397—1204. 


Sax ings as to ss. 398, 397 see s. 398 — 1207. 
IViwcr to commute tlealh — , s. 1U2, s. 202.\ 

— 1213, 1214. 

Service 

Sii- ‘ Summons”. 

Sessions-casos 

inquiiy into trials o(~Se< “Inquiry”. 

Sessions Court 

See "Judge”, "Court of Session”. 

Ses>iun Judge 
5Vr "Judge”. 

Sessions Trial 
“ Tii.d”. 

Siaipic linprisunmcnt 

power to coimmile punishnu iil to one of — 

s. 102 — 1213. 

im[)risonmenl for failure to give security 

for k*‘cping the peace is — , s. 123 (5) 

287. 

impiisonment in xh faull of security under 
s. 1(*8 shall be — aiul in other cases may 
be ligtnoiis — , s. 123 (6) — 287. 

Small Cause Court 

appeal fiom conviction by — in contempt 
cases where to lie, s. 486 (3) — 1 116. 

Solitary Confinetnent 

— may be passed by C\)urts of Presidency 
Magistrate of first or second class, s. 32 — 
81. 

Special Magistrate 

— who may be appointed, s. 14 — 52. 

Standing Counsel 

— docs not require permission to conduct 
prosecution, s. 495 — M67. 

State 

prosecution for offences against the — , cog- 
nizance how taken, s. 196 — 645. 

Statement 

power to record — s and confessions, s. 164 
—512. 

Magistrate competent to record — ib. 512. 
—of witnesses to Police Olliccr making an 
investigation, s. 161 — 486. 
admissibility of such — , 489. 
interpreter is bound to interpret evidence 
truthfully, s. 543 — 1623. 
mode of recording — s. 489. 

— of witnesses to Police not to be signed, 
how and when may be used in evidences, 
s. 162—491. 

not admissible as evidence except as provi- 
ded in second paragraph of, s. 162 — 492. 

Statement of Objects and Reasons 
See quoted under respective sections. 

Stay 

— of inquiry or trial pending disposal of 
civil litigation, s. 344 note 8 — 1 105. 

— of inquiry or trial pending execution and 
return of commission, s. 508 — 1495. 

—of prosecution by Advocate-General, 

s. 333—1062. 
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—or procecclin-s In- Hi-;h Court when 
cliar^e is unsustainable, s. 273 —937. 

— ot proceedings if prosecution of olVence 

Ml altered charge require prcvi-ius sanc- 
Uoii, s. 230—79 1. 

—of proceedings wlien no complainant 
appears, m cases instituted otherwise 
Ilian on a complaint, s. 249—877, 

^Supreme Court, s. 426 

Sub-Divisional Magistrate 

3'fc “Magistrate”. 

Sunicieiit ground for proceeding 

ss. 

’ . ^ ,111,-01, onI\ if in his opitiion 
there IS — 19 j, 1.M3, 313, 7IU 

Suicide 

iVlicc to inquire and report on--, s. 174 

3o3. 

1 onn ol charge uf abetment of —Sch. V', 

Summary Trial 

Appeal in—, ss. 414, 415-1248, 1249. 

— in contempt cases, s. 480 — 141 6. 

- language of record and judgment in - 
s. 265—946. 

Bench may be authorised to employ clerk — 

limit of imjjrisontncui in— s. 262 (2) 939 

power to invest Bench of MagisUates in- 
vested with Kss powers, s. 261 — 938. 
power to try summarily, s. 260—932. * 
procedure lor summons and warrant cases 
applicable, s. 262— 939. 

Record of— in cases where there is no 
appeal, s. 263- 941. 

Summary procedure lor punishment for 
non-attendance by a witness in obedience 
to summons, s. 483 — 1414. 
where there is appeal, s. 264—914. 

Summing up 

“Charge to Jury”, “Misdirection”. 

Summons 

— by whom served, s. 68 (2)— 126. 

Court-fee on — , 128. 
form of— s. 68 — 127. 

form and contents of— for jurors, s. 328 — 
1060. 

— how served, s. 69 — 120. 
signature for receipt for — s. 69 (2)— 128. 

— to produce document or other tilin'^ 
s. 94-157, 

procedure as to letters and telegrams, s. 93 
— 161. 

service of— on the person summoned by 
delivery or tendering one of the dupli- 
cates, s. 69 (1)— 128. 
service on pleader not sulKcicnt, 129. 

,, on an incorporated company how 
made, s. 69 (3)— 128. 

» when person summoned can not be 
found, s. 7U — 129. 

mere showing of a— not sufficient service 

1 29. 

form of affidavit by police officer as to 
substituted service — 130. 


>> 

>> 


when service of-cannot be effected as in 
ss. 69, 70 — 131. 

service of— on servant of Government or of 
Railway Company, s. 72 — 131. 
Rules, 132. 

of summons outside local limits 

s. 73-132. 

— proof of s. 74 — 132. 

Issue of warrant in lieu of or in addition to 
— s. 90 -154. 

Summoas-casc 
—defined s. 4 (i>)— i f. 
acquittal in trial of — s. 245 -867. 

^inmons case tried as warrant case, 868. 
Charge not necessary, s. 242 -861. 

substance ol accusation to be slated, s. 242 

8d 9. 

Conviction on admission of accused in, 

^''^cedure when no such .admission is made, 

false, frivolous or vexatious accusation in, 
s« ^50 — 878 ^ 

finding not limited by complaint or sum- 
mons, s. 246 - 869. 

non appearance of complamant in— effect 
of, s. 247—870. 

Procedure in—, s. 2fl -857. 

distinction between — and warrant case. 
858. 

change of procedure, 858. 

trial of warrant case as—, 858. 

sentence in— s. 245—807. 

withdrawal of complaint, effect is acquittal, 

s. 218-875. ^ 

Superintendence 

— Power of iJigh Court over all Courts 
and tribunals, (Art. 227 Constitution), 
—remedy under Art. 227 is not barred in 
cases under s. 116, although under sub- 
section (Il9j there is no appeal, review 

or revision— 436. 


Supreme Court 

Appeal to, from judgment, final order or 
sentence in a criminal proceeding, (Art. 
134 (1) (f) of the Constitution. 

— Special leave to Supreme Court under 
Art, 136 of the Constitution. 

—appeal from acquittal, 1255, 1257. 

— power of Supreme Court to transfer 
cases and appeals from one High Court 
to another High Court, from a Court 
subordinate to one High Court to a Sub- 
ordinate Court of another High Court, 

S. 527 (I)-I573. 

— High Court may grant bail, when it is 
satisfied that a convicted person has been 
granted Special leave, s. 426 (2B)— 1289. 

Sureties 

— accused to find sufficient — when those 
first taken are insufficient, s. 501—1486. 
application for discharge of — , s. 502— 
1487. 

Court may accept bond executed by— only 
when bond is required from a minor, 
s. 5148— 1517. 
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death or insolvency of— s. 514A — 1516. 
power to reject — , s. 122 —282. 
warrant may cont.iin number of — s. 76 — 
135. 

wlicn person bound over under security 
section is minor, bond to be executed by 
his-,s. 118-273. 

Suspension 

— of sentence pending appeal, s. 426—1288. 
Sfg “Hcmoval”. 

Suspicion 

evidence of— is not evidence of general 
repute — 238. 

wltere reasonal)le — e xists, police tn iy arrest 
without warrant— s. 51 — lO'J. 

T 

Temporary Order 

— in urgent cases, s. 14-1 — 315. 
when to apply, s. ll»7 or s. 144 or s. 145 — 
350. 

successive orders under s. I l l — 351. 
what orders may be pass<'d, 304,^355. 
ex paite orders, 364. 

when can an order be rescinded or altered, 
365. 

Thefc 

joint trial of — and receiving stolen pro- 
perly permissible -850. 
misdirection in chaigo to jury in cases of—, 
1013. 

place of tri.il in cases of— , s. 181 (3)— 580. 

Thug 

place of trial for the offence of being — , 
s. 181 (1)— 580. 

Ti ausaction 

'Trial of more offences than one in the same 
— at one trial, s. 235—815. 
same — s. 235 note no. 6, s. 230 — 818, 016. 
what persons may be charged jointly in the 
same — s. 239 — 841. 

Transfer 

— of case or commitment on application by 
accused— s. 101 — 608. 

—of cases and appeals by Supreme Court, 

s. 527-1573. 

— of cases and appeal by Higli Court — 
s. 526—1545, 1566. 

— .should the party move High Court 
direct — 1553. 

can the High Court — without issuing rule, 
1553. 

delay in moving the application, 1554. 
affidavit, 1553. 
notice, 1554. 

second application, 1555. 
procedure after transfer, 1555. 
applicability of the section, 1556 
grounds of, 1557. 

—of case, by High Court to itself, s. 526A 
— 1572. 

want of fair and impartial trial — 1557. 

— justice should not only be done but 
should manifestly be seen to be done, 

5 . 526, note no. 19 — 1538. 


— actual bias need not be proved, possi- 
bility of bias is suHicient, s. 526, note 
no. 20—1558. 

Court should place itself in the position of 
the accuH-d, s. 526. note nt>. 20—1559. 
cumul.jtivc drect— IjGO. 
should the party move the Ilit-h Court 
before moving (lie Sessions Judge— 1553. 
Sessions judge may - for the ends of ju.stire 
any particul.ir case from one Criminal 
Couit to another in the same Sessions 
Division, s. 528 (1C)— 1.574. 

Trial 

\''hat is a — wlicn ilocs it commence- 2(>. 
wh' U does a— end, 27. 
tlocs— iiu hule appe<d, 27. 
it <loes ii'jt imluilc pn limin.u y eiujuiiA’, 
609. 

— before High Couitsaml Courts of .Session 
Ch. X.MII, 919— 1063. 

General Provision as to iiujuiiles and — 
C:h. XMV, 10i»l-!141. 

— Ilf summons casi s (:h \'X, 857—895. 

— of W.ur.uii C.ascs, ( h. XXI— 8*15. 
procedure in--s 251—89;'). 

— in cases insiituierl on i)'jlice report, 
s 25lA-8*)7. 

evidence for prosecution, s. 252—905. 
accused’s right r)f cross examination— 906, 
920. 

Charge* to he framed wh-m offence ap- 
pears to be prosed, s. 2;)1.\ (3), s. 251 — 
897, 912. 

discharge of accused upon taking evidence, 
s. 25fA (2), s 253-897, 909. ' 
disc harge of accused on absence of com- 
plainant, s. 259—930. 
further iuquiiy against (he order of dis- 
charge, s 4 36 — ijll. 

false, frivolous or sc-xatious accusations in 
s. 250 — 878. 

plea of accused, s 251. \ (5), s. 255 - 897, 
918. 

procedure in case of previous conviction, 
s. 255A-918. 
defence, s. 256—918. 

—of cross-cases. 801.915. 
process for conip« lling production of e\ i- 
clc nce at the instance c*f accused, s. 257 
—924. 

acc|uitlal or cons iction, s. 258 — 928. 

Place of — to bi* determined in High Court 
in case of doubt, s. 185 — 588. 

Summary— s, Ch. XXII — 932. 

u 

Unlawful Assembly 

See "Assembly”. 

Urgent 

— cases of nuisance, s. 144 — 315. 
temporary emergency is contemplated 
bys. 144—353. 

rescission of erder, s. 114 (4)— 345, 305. 

V 

Vagrants 

security for good behavi(>ur from- and 
suspected person, s. 109 — 215. 
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Verdict 

‘Jury”. 

Vexatious Complaint 
compensation for~s. 250—878. 

Village headman 

—bound to report certain matters, s. 45— 

Voluntary 

See '‘Conression”. 

Voyage 

I’l.ue of trial for offence committed on a 
journey on— , .s. 183—58). 


Waging War 

— against Oovernment of India, form 
ot Charge Sch. V, No. XXVII (1). 

Waiver 

— of right ofjToss-e.-iamination by ^Counsel 

Warrant 

—for execution of sentence of death s. 381 

' 1 1 1 ^ 3 * 

—for execution of sentence of death, im- 
prisonment for life or imprisonment in 
other cases, s. 383 — 1 191. 

— direction for execution of s. 384 — 1 195. 
—for levy of tine, s. 38(j— 1 196. 

— for levy of maintenance in the manner 
provided for levy of fine, s. 488 (J)— 
1421. 

—of arrest execution at any place in 
India, s. 82 — 140. 

c.xecution of — , outside jurisdiction pro- 
cedure, s. 83 — 141, 

—of arrest directed to police oiriter for 
execution outside jurisdiction, s. 84— 
142. 

procedure on arrest of person against whom 
warrant directed, s. 85 — 142. 
procedure by Magistrate before whom 
person arrested is brought, s. 86 — 142. 
form of, and continuance of—, s. 75 — 133. 
how executed, notification of substance of 
— , s. 80—139. 

to be brought before court without delav 
s. 81 — 140. 

to whom directed, to one or more police 
olliccr, s. 77 — 137. 

to whom directed, to landholders etc., s. 75 
— 138. 

procedure in bailable offence to be released 
on bail or giving security, s. 8G — 142. 

Power to issue— or summons for offence 
committed outside jurisdiction and 
Magistrates' procedure on such arrest 
s. 186 — 590. ’ 

when— ^issu^ by Subordinate Magistrate, 

when Police Officer may arrest without 
warrant — s. 54 — 109. 

Search— may be issued, when, s. 96—163 
Power to resist — s. 97 — 167. 
examination of— ss. 101-103—177, 178 


for search of house suspected to contain 
r 98— forged documents, etc., 

wrongfully confined, s. 100— 

Pubhj to assist persons other than police 
otijcer executing—, s. 43-97. 

Issue of process in proceedings before 
lagistrates, when — to issue instead of 
summons, s. 204 (3)— 710. 

Warrant-case 
defined, s. 4 («>) — H. 

See “Trial”. 

Water 

Land or — defined in s. 145 — 372. 

Land or— explained in s. 145 (2). s. 147— 
439. 

See “Property”, “Easement”, 
conditional order for remaining nuisance 
from any— s. 133—303. 

Way 

dispute concerning easement of — whether 
comes under s, 147, debatable— 446. 
Weapons 

Power to seize offensive — from the person 
of accused on arrest, s. 53—109. 

Court while committing an accused to (he 
High C.ourt as Court of Session is for- 
warded— to be in evidence, s. 207.\ n4). 

s. 218— 725, 762. ^ 

Officer in charge of a Police Station while 

forwarding an accused to Magistrate to 

produced, s. 

170 (2) — 546 
Police report to state in what measure or 
by what— marks of injury appear to have 
been inflicted, s. 174 — 563. 

Weights 

^spcction of— and measures, s. 153—464. 
UHences relating to — and mca.sures may be 
tried summarily, s. 260 (fr) — 939 

Wife 

See “Maintenance”. 

Withdrawal 

—from prosecution by the Advocate 
Ceneral, s. 333 — 1062. 

— from prosecution by public Pro.sccutor. 

s. 494— , effect of— 1467. 

—Of cases by Chief Presidency Magistrate, 

^528V2)-15t4''‘’"‘"‘°“^' Magistrate, 

—of cases by Sessions Judge from Addi- 
tional Sessions Judge, s. 528 (1 A) — 1574, 

J rial by Sessions Judge after withdrawal 
under s. 528 (I) or (lAj— 1574. 

—of case for trial before High Court by 

Itself, s. 526-1545. ^ 

Witnesses 

adjournment to accused for examination 
ot witnesses is a good ground— 1 108. 
accomplice accepting pardon shall be 
examined as— in the Court of Magistrate 
and of Sessions, s. 337—1064. 
o mvesiigation by Police, police-oflicer 
may require attendance of— s. 160—1488. 
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examination as — of juror personally ac- 
quainted with a relevant fact, s. 294 — 
993. 

expenses of complainant may be paid 
by Government, s. 544 — H>24. 

— for defence when accused is committed, 
Magistrate may refuse to summon un- 
necessary — unless deposit made s. 207A{«) 
proviso, s. 216—724, 758. 

— for defence, before summoning Magis- 
trate may require deposit of reasonable 
expenses, s. 257 — 924. 

power of Magistrate to examine sucli — , 
748. 

punishment of — for non-attendance in 
obedience to summons, s. 485A — 1414. 

Medical— ,s. 509—1496. 

Mode of taking and recording evidence of 
— . 1499. 

Se€ “Record”, “Evidence”. 

No inducement to be offered, s. 163 — 510. 

— not required to accompany police-officer, 
s. 171—548. 

— not to be subjected to unnecessary res- 
traint, 548. 

recall of— when charge altered, s. 231 — 
795. 

Recall of — in warrant cases, s. 251A (9), 
s. 257-898, 924. 

recusant- may be forwarded in custody, 

s. 171—547. 

right of accused to cross-examine witnesses 
called by co-accused, 987. 

right of accused as to examination and 
summoning of — in sessions trial, s. 291 — 
988. 

Search to be made in presence of respect- 
able — , s. 103— 178. 

— for defence in summons cases. Magistrate 
may refuse to summon unless reasonable 
expenses deposited, s. 244 — 863. 

List ofVor defence before commitment 
and further list, s. 207A (9), s. 211—724, 
746. 


Power of Court to examine material wit- 
nesses, s. 540—1615, 1617. 

both parties have the right to cross- 
examine him — 1618. 

— refusal to answer questions, s. 485—1413. 

Women 

Mode of searching — , s. 52 — 109. 

Perdanashin — when accused may be ex- 
empted from personal attendance s. 205 
note — 714. 

restoration of abducted — , s. 552 — 1634. 

Words 

See “Expressions”. 

Written Statement 

S. 145 proceedings s. 145 (4) — 373. 

—of accused in sessions cases, s. 289 — 984, 
1095. 

— of accused in warrant cases, s. 251A (8), 
s. 256 (2)— 898, 918. 

filing of — does not dispense with the exa- 
mination under s. 342 — 1094, 1095. 

Wrongful confinement 

— for the purpose of extorting money, 
s. 235 note no. 6—822, 

Search for persons wrongfully confined, 
s. 100-176, 

Y 

Youthful offenders 

confinement of— in reformatories, s. 399 — 
1207. 

release on probation, s, 562—1652. 

release with admonition, s. 562 — 1652. 

Z 

Zenana 

breaking open— to arrest accused, s. 48 — 
108. 



1 



Author 


Accession No 



Call No. 



BORROWER’S 

NO. 


ISSUE 

DATE 


BORROWER’S 

NO. 


► 

4 

issuk 

DATE 


Author 


Accession No 



Call No. 



BORROWER’S 

NO. 


ISSUE 

DATE 


BORROWER’S 

NO. 


► 

4 

issuk 

DATE 


Author 


Accession No 



Call No. 



BORROWER’S 

NO. 


ISSUE 

DATE 


BORROWER’S 

NO. 


► 

4 

issuk 

DATE 


Author 


Accession No 



Call No. 



BORROWER’S 

NO. 


ISSUE 

DATE 


BORROWER’S 

NO. 


► 

4 

issuk 

DATE 


Author 


Accession No 



Call No. 



BORROWER’S 

NO. 


ISSUE 

DATE 


BORROWER’S 

NO. 


► 

4 

issuk 

DATE 


